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JUDGES 



OF THE 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

Hon. HORACE GRAT, Circuit Justice Washington, D. 0. 

Hon. LE BARON B. COLT, Circuit Judge Bristol, R. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. NATHAN WEBB, District Judge, Maine Portland, Me. 

Hon. EDGAR ALDRICH, District Judge, New Hampshlre Llttleton, N. H. 

Hon. FRANCIS C. LOWBLL, Diètrict Judge, Massachusetts ..Boston, Masa. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Isiand Providence, R. I. 

SECOND CIRCUIT. 

Hon. RUFUS W. PECKHAM, Circuit Justice Washington, D. C. 

Hon. WILLIAM J. WALLACB, Circuit Judge Albany, N. Y. 

Hon. E. HENRY LACOMBB, Circuit Judge New York, N. Y. 

Hon. NATHANIEL SHIPMAN, Circuit Judge Hartford, Conn. 

Hon. WILLIAM K. TOWNSEND, District Judge, Connecticut New Haven, Conn. 

Hon. ALFRED C. COXE, District Judge, N. D. New York Utlca, N. Y. 

Hon. ADDISON BROWN, District Judge, S. D. New York New York, N. Y. 

Hon. EDWARD B. THOMAS, District Judge, E. D. New York.... 29 Liberty St., New York. 
Hon. HOYT H. WHEELER, District Judge, Vermont Brattleboro, Vt 

THIRD CIRCUIT. 

Hon. GEORGE SHIRAS, Jr., Circuit Justice Washington, D. C. 

Hon. MARCUS W. ACHESON, Circuit Judge Plttsburgh, Pa. 

Hon. GEORGE M. DALLAS, Circuit Judge Philadelphla, Pa. 

Hon. GEORGE GRAY, Circuit Judge* Wilmington, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, Del. 

Hou. ANDREW KIRKPATRICK,, District Judge, New Jersey Newark, N. J. 

Hon. WILLIAM BUTLER, District Judge, E, D. Pennsylvaniai Philadelphla, Pa. 

Hon. JOHN B. McPHERSON, District Judge, B. D. Pennsylvanla2 Harrlsburg, Pa. 

Hon. JOSEPH BUPi'INGTON, District Judge, W. D. Pennsylvanla Plttsburgh, Pa. 



FOURTH CIRCUIT. 



Hon. MELVILLB W. FULLER, Circuit Justice Washington, D. C. 

Hon. NATHAN COFP, Circuit Judge Clarksburg, W. Va. 

Hon. CHARLES H. SIMONTON, Circuit Judge ,Charleston, S. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltitaore, Md. 

Hon. THOMAS R. PURNELL, District Judge, E. D. North Carolina Raleigh, N. C. 

Hon. HAMILTON G. EWART, Dist. Judge, W. D. North Carolina3..Henderson ville, N. C. 

• Additional Circuit Judgeship created by act approved February 23, 1899. 
1 Hetired January 31, 1S99. i: Commissioned March 2, 1899. 

S Commissioned Aprll 13, 1899. 
S3 F. (ili) 
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Hon. WILLIAM H. BRAWLEY, District Judge, B. and W. D. South Car..Charleston, S. C. 

Hon. EDMUND WADDILL, Jr., District judge, B. D. Virginia Ridimond, Va. 

Hon. JOHN PAUL, District Judge, W. D. Virginia Harrisonliurg, Va. 

Hon. JOHN J. JACKSON, District Judge, West Virginia Parltersburg, W. Va. 

FIFTH CIRCUIT. 

Hon. EDWARD D. WHITB, Circuit Justice Wasliington, D. C. 

Hon. DON A. PARDBB, Circuit Judge New Orléans, La. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judgei New Orléans, La. 

Hon. JOHN BRUCE, District Judge, M. and N. D. Alabama Montgomery, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alaliama Mobile, Ala. 

Hon. CHARLES SWAYNE, District Judge, N. D. Florlda Pensaeola, Fia. 

Hon. JAiMES W. LOCKE, District Judgé, S. D. Florida Jacksonville, Fia. 

Hon. WILLIAM T. NBWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPEBR, District Judge, S. D. Georgia Maçon, Ga. 

Hon. CHARLES PARLANGB, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILBS, District Judge, N. and S. D. Mississippi Koseiusko, Miss. 

Hon. DAVID B. BRYANT, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MBEK, District Judge, N. D. Texas Ft. Worth, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austin, Tex. 

SIXTH CIRCUIT. 

Hon. JOHN M. HARLAN, Circuit Justice '. Washington, D. C. 

Hon. WILLIAM H. TAFT, Circuit Judge Cincinnati, Ohlo. 

Hon. HORACE H. LURTON, Circuit Judge, Nashville, Tenn. 

Hon. WILLIAM R. DAY, Circuit Judge2 ..• Canton, Otilo. 

Hon. JOHN WATSON BARR, District Judge, Kentucky3 LouisviUe, Ky. 

Hon. WALTER EVANS, District Judge, Kentucky.4 LouisvUle, Ky. 

Hon. HENRY H. SWAN, District Judge, B. D. Michigan Détroit, Mich, 

Hon. HENRY F. SBVERBNS, District Judge, W. D. Michigan Grand Rapids, Mich. 

Hon. AUGUSTUS J. RICKS, District Judge, N. D. Ohio Cleveland, Ohlo.. 

Hon. GEORGE R. SAGE, District Judge, S. D. OhloS Cincinnati, Ohio. 

Hon. ALBERTO. THOMPSON, District Judge, S. D. Ohioe Cincinnati, Ohio. 

Hon. CHARLES D. CLARK, District Judge, B. and M. D. Tennessee Cliattanooga, Tenn. 

Hon. ELI S: HAMMOND, District Judge, W. D. Tennessee Memphis, Tenn. 

SEVENTH CIRCUIT. 

Hon. HENRY B. BROWN, Circuit Justice Washington, D. C. 

Hon. WILLIAM A. WOODS, Circuit Judge Indianapolis, Ind. 

Hon. JAMES G. JBNKINS, Circuit Judge Mllwaukee, Wia. 

Hon. JOHN W. SHOW ALTER, Circuit JudgeT Chicago, 111. 

Hon. PETER S. GROSSCUP, Circuit JudgeS Chicago, 111. 

Hon. PETER S. GROSSCUP, District Judge, N. D. Illinoiso Chicago. 

Hon. CHRISTIAN C. KOHLSAAT, District Judge, N. D. Illinoisio Chicago 

Hon. WILLIAM J, ALLEN, District Judge, S. D. Illinois Sprlngfleld, 111. 

1 Additional Circuit Judgeship created by act approved January 25, 1899. 

2 Additional Circuit Judgeship created by act approved January 25, 1899, 
8 Retlred Pebruary 21, 1899. 

4 Commlssioned March 3, 1899. 

6 Resigned, to take effect on appointaient of successor. 

« Commlasloned September 23. 1898. 

T Deceased December 10, 1898. 

8 Commissionea January 23, 1899. 

.8 Resigned, to take effect upon his qualifylng as Circuit Judgs. 

10 Commlssioned February 28, 1899. 
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Hon. JOHN H, BAKER, District Judge, Indiana TndlanapoUs, Infl. 

Hon. WILLIAM H. SEAMAN, District Judge, B. D. Wisconsin Slieboygan, Wls. 

Hon. ROMANZO BUNN, District Judge, W. D. Wisconsin Madison, WiS. 



EIGHTH CIRCUIT. 



Hon. DAVID J. BREWER, Circuit Justice Washington, D. C. 

Hon. HENRY C. CALDWELL, Circuit Judge Little Rock, Ark. 

Hon. WALTBR H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. AMOS M. THAYER, Circuit Judge St. Louis, Mo. 

Hon. JOHN A. WILLIAMS, District Judge, B. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGBRS, District Judge, W. D. Arkansas Pt. Smith, Ark. 

Hon. MOSES HALLETT, District Judge, Colorado Denver, Colo. 

Hon. OLIVER P. SHIRAS, District Judge, N. D. lowa Dubuque, lowa. 

Hon. JOHN S. WOOLSON, District Judge, S. D. lowa Des Moines, lowa. 

Hon. CASSIUS G. POSTER, District Judge, Kansasi Topeka, Kan. 

Hon. WILLIAM C. HOOK, District Judge, Kaiisas2 Leavenworth, Kan. 

Hon. WM. LOCHREN, District Judge, Minnesota Minneapolis, Minn. 

Hon. BLMER B. ADAMS, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGBR, District Judge, Nebraska Omaha, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. JOHN B. CARLAND, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT. 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portiand, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. JOHN J. DE HAVBN, District Judge, N. D. California San Francisco, Cal. 

Hon. OLIN WELLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hon. HIRAM KNOWLES, District Judge, Montana Helena, Mont. 

Hon. CORNELIUS H. HANFORD, District Judge, Washington Seattle, Wash. 

Hon. THOMAS P. HAWLEY, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. BBLLINGER, District Judge, Oregon Portiand, Or. 

Hon. JAMES H. BBATTY, District Judge, Idaho Boise City, Idaho. 

Hon. CHARLES S. JOHNSON, District Judge, Alaska Sitka. 

1 Resigned February 28, 1899. 

2 Commissioned March 1, 1899. 
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WOODSIDE et al. v. CICERONI. » 

(Circuit Court of Appeals, Nlnth Circuit February 13, 1890.) 

No. 450. 

1, Fbdbbal Courts— Jdkisdiction—Citizenbhip—Fraud. 

A citizen of Callfornia, not entltled to sue adverse clalmanta of mlnlng 
rigbts in hia land in a fédéral court, conveyed the property to an alien. 
The grantee was a laltorer, wlthout means, and he agreed to pay only 
$600 as the i»1ce, though the land was worth $1,800; and he pald only 
$10 down, glvlng a mortgage for the balance. Shortly afterwards he sued 
In a fédéral court to quiet title. Held, that the facts did not show that 
the transfer was slmulated for the purpose of conferrlng jurisdlction on 
the fédéral court 

t. BAMB — AMOUNT IV CONTROVERSY— SUITS TO QUIKT TiTLK. 

In a suit to quiet title, it is not the value of defendant's claim that . 
constitutes the amount In controversy; it is the value of the whole of thé"^' 
real estate to whlch the claim extends. 

t. MiNiNO RiGHTS — CoNVEYANCBS— Construction — Property Convkybd. 

In the flrst part of a deed there were a bargaln, sale, and conveyance 
of the rlght to enter upon land for mining purposes only, and to prospect 
and mine the same. Then followed a provision that the prospecting and 
mining should be done wlth as little damage as possible. It was then 
provided that, "for the purposes aforesaid," a right of way was granted 
across the land, which was then described; and folio wing the description, 
without break or punctuation, were the words, "together with the mines 
of gold therein contained." Held, that the last-quoted clause was a part 
of the description, and not a grant of the mines. 

4. Samb — Conditions Sdbsbquent. 

A deed conveyed the right to enter on land for mining purposes only, and 
to prospect and mine the same, "if [the grantee] should discover any 
gold in quartz sultable for mining." Held, that the quoted clause was 
not a condition subséquent. 
6, Same — Révocable Licknses. 

Nor was the deed a grant of a mère license, révocable at the will of 
the grantor. 

5. Same — [ncorporeal Hereditaments. 

On the contrary, an Incorporeal heredltament was conveyed; the deed 
containing apt words of conveyance of such a rlght and recltlng a suffl- 
eient considération, which had been paid, and the grant being to the 
grantee and his helrs and assigns forever. 

» Eehearing denied March 2, 1899. 
Ô3 F.— 1 
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7. Same — Abandonmbnt— Exclusive Rights. 

A grant of the right to enter on land for mining purposes only, and 
to prospect and mine the;;6am6, ncft being exclusive, the grantor and 
his subséquent grantees, ailso-, had the rlght to prospect and mine on the 
same land. Hence no presumptlon could arise of abandonment of the 
rights flrst granj^, from the fact that slmilar rights were exercised by 
the grantor and Ms subséquent gt'antées. 

8. Same— Advbksb User. 

Nor would such use of the premlses by the grantor and his subséquent 
grantees be adverse to the flrst grantee, where he was not excluded 
from the exercise of his rights. 

9. Same — Abasdonment. . 

The mère f allure of the flrst grantee to exercise his rights would not 
extlngulsh them. i . . 

Appeal from the Circuit Court of the United States for the Northern 
District of California. 

J. P. Langhorne, for appellants. 

W. E. F. Deal and Edmund Tàuszky, for appëllëe. 

Before GILBEET and EOSS, «rcuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. Or^September 27, 1884, Joseph Hock- 
inig execùted, to John W. Anders'on a conYeyance, of which the fol- 
lowing is a copy: 

"Thls Indenture; rnade the 27th day of September, A. D. 1884, between 
Joseph Hocklng, party of the flrst part, and John W. Ânderson, the party 
of the second part, vrltnesseth that the party of the flrst part, for the con- 
sidération of one dollar, and other valuable considérations, ' the receipt of 
whlch Is hereby acknowledged, does hereby grant,; bargaln, sell, and convey 
to the party of the second part, ând tb his héirs and às^igns, forever, the 
rlght to enter on the foUowlng descrlbed tract Or parcëï of land for mlnlng 
purposes only, and to prospect and mine the same. If he should dlscover any 
gold in quartz sultable for mlnlng. Sald prospectlng and mining of sald land 
to be done wlth ais little damage to the surface of thé land for agricultural 
purposes as a proper mining therèof Vfiïï permit, and for the same purposes 
the party of the flrst part hereby grants the right of way across the tract of 
laBd hereinafter descrlbed. Sald tract of land belng sltuated In Tuolumne 
ôounty, California, and being thé S. i^ of S. B. %, and S. E. % of S. W. %, 
and N. W. % of S. E. % section No. 30, in township No. 1 north, range 
No; 15 east, M. D. M., together wlth the mines of gold théreln contained. In 
wîtnees whereof, the party of the flrst part has Jierèunto set his hand and 
seal thls day and year," etc. 

On the same day, Joseph Hocking sold and conveyed to John Eocca 
the land which is descrlbed in the foregoing deed, reserving there- 
from the rights which had been granted by the deed to Anderson, in 
the following words: 

"Less the right to enter on sald land, and to prospect and mine for gold, 
if any be hereafter dlscovered thereon, thls day granted to J. W. Anderson." 

On April 23, 1896, Antonio Ciceroni, wh» had succeeded to the 
interest of John Eocca, commenced the présent suit against the per- 
Bonal représentatives and widow ôf John W. Anderson to quiet the 
title of the complainant to the said property. The complaint alleged 
that the complainant was the owner of , and in the possession of, 
said real estate, and that the défendants, without right or title, 
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claimed an estate or interest therein adverse to him. The défendants, 
answering the bill, set up their rights under the conveyance from 
Hocking to Ànderson. Upon the testimony taken upon the issues, 
the court decreed that the complainant was the owner of the prem- 
ises, and that the claims of the défendants were invalid and without 
right. 

Upon the appeal to this court, the jurisdiction is challenged upon 
the ground that the transfer to dceroni was collusive for the pur- 
pose of conferring jurisdiction upon this court. It was shown tliat 
Ciceroni was an alien, and as such entitled to bring a suit in the 
United States court, whereaa his grantor was a citizen of California, 
and had no such right. It was shown, moreover, that Ciceroni was 
a laborer, without means; that the price which he agreed to pay for 
the land was |600, of which he paid but |10 in cash, giying his note 
and mortgage for |590; and that the true value of the land was in 
the neighborhood of $1,800. We think that the évidence falls short 
of showing that the transfer was not an absolute conveyance. There 
is no évidence whatever that any right was reserved to the former 
owner, or that there was an understanding or agreement that the 
property was to be reconveyed to him. Much reliance is placed on 
the fact that the évidence shows that the complainant did not know 
that the suit had been commenced until two weeks after the bill was 
flled; but this is undoubtedly a mistake in the testimony. When he 
testified that he did not know, when he bought, that suit had been 
brought, he evidently meant that he did not know of the adverse 
claims against the title; for it appears that the bill was signed and 
sworn to by the complainant in person. The fact that the price which 
he agreed to pay for the land was less than its value may be accounted 
for by the fact that the title was beclouded by the défendants' claim. 
The title was uncertain, and was about to be involved in litigation. 

It is contended, also, by the appellants, that it is not shown that 
the value of the subject in controversy is sufficient to confer jurisdic- 
tion. The bill alleged that the value of the land exceeded |2,000. 
The testimony of two witnesses was taken to show this. One testi- 
fied that it was worth f 2,500. The other testified, in substance, 
that, owing to the possibility that a certain ore vein on neighboring 
premises extended through the promises in controversy, the latter 
had a spéculative value of $2,500. No évidence was taken to con- 
tradict thèse witnesses. We think this évidence is sufficient to 
show that the value is as alleged in the bill. But it is urged that the 
subject in controversy is not the whole of the real estate, but only 
the interest therein which was conveyed to Anderson, and that no 
évidence was taken, and the court is without information, conceming 
the value of that interest. If the interest so conveyed to Anderson 
were confined to any deflned portion of the real estate, there can be 
no doubt that the matter in controversy would be limited to that 
portion, and the value thereof would be the amount involved. But 
the rights granted under the deed to Anderson cover the whole of 
' the land. No portion of it is exempt from the privilège of right of 
way, and the right to prospect and mine, which he thereby acquired. 
Such being the case, the claim of the défendants affects the right of 
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the complainàrit to the enjoyment of the wliole of bis estate. In a 
suit to quiet titlé, or to remove a cloud therefrom, it is net the value 
of the deféndant's claim which is the amount in controversy, but it 
is the whôle of thë real eState to which the daim extends. It would 
be impossible, for instance, to esitimate the value of an interest claimed 
under a forged or f raudulent instrument. It is the property to which 
such an instramfent relates that is the subject of the controversy. In 
Smith T. Adams, 130 TJ. S. 175, 9 Sup. Ct. 569, the suprême court said: 

"Thus, a suit to quiet the title to parcels of real property, or'to remove a 
cloud tlierefrom, by which their use and eujoyment by the owner are im- 
paired, is brought witbin the cognizance of the court, under the statute, only 
by the value of the property affeeted. Alexander v. Pendieton, 8 Cranch, 
462; Piersoll v. Elliott, 6 Pet. 95;, Starli v. Starrs, 6 Wall. 402; Holland v. 
Challen, 110 U. S. 15, 3 Sup. Ct. 495." 

The décision of the case upon its merits involves the construction 
of the deed from Hocking to Anderson. What is the nature of 
the rights which were conveyed by that instrument? The appel- 
lants contend that the clause, **together with the mines of gold 
therein contained," is to be read as a portion of the subject granted, 
and that it imports a grant of allthe mines of gold in the premises 
described in the deed. Upon considération of the whole instru- 
ment, and not unmindful of thé rule that the words of a grant are 
to be construed most strongly against him whose words they are, 
we think that the clause referred to is intended to be a portion of 
the description of the premises over which a right of way is granted, 
and not a grànt of the mines of gold therein. There are in the flrst 
part of the deed a bargain, sale, and conveyance of the right to 
enter upon the lands for mining purposes only, and to prospect and 
mine the same. Then f ollows the provision that the prospecting 
and mining shall be done with as little damage as may be. Then it 
ia provided that, "for the purposes aforesaid," a right of way is 
granted "across the tract of land hereinafter described." The words, 
"together with the mines of gold," etc., are a portion of the descrip- 
tion of the land across which the right of way is given. They fol- 
low the- description, without break or punctuation, and belong to 
the clause which begins with, "Said tract of land being situate," etc. 

It is contended by the appellee that the clause, "if he should dis- 
cover any gold suitable for mining," imposes a condition upon the 
rights of the grantee, and renders the deed a conveyance upon con- 
dition subséquent, and that, inasmuch as no such discovery was 
made within a reasonable time, he acquired only a personal license. 
We do not think, however, that those words create, or were intended 
to create, a condition of the grant. As they are used, they are 
feuperfluous words, and mean no more than that the right granted 
may be exercised by the grantee at his will. He was authorized in 
any event, and at ail times, to prospect for mines on the property; 
and he was authorized to mine quartz, if he should ând any suit- 
able for mining. Of its suitableness for mining purposes he was to 
be the judge. His right to continue to prospect was not to dépend 
upon his success in finding ore suitable for mining. In that respect 
it resembled a profit à prendre, of hunting or ûshing, which is a cor- 
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poreal hereditament, continuons irrespective of tlie success of the 
hunter or the fisher. He had the right to search, and incidentally 
the right to naine and carry away the resnlts of his search. We 
flnd nothing to indicate an intention that, if he discovered ore suit- 
able for mining, his right was to he continuons, otherwise not. 
His grantor was to dérive no beneflt from such a discovery. He 
■was to receive no rent or further considération therefor. It is but 
reasonable to présume that, if it had been the intention to place a 
limit upon the duration of the r-ights which are in terms granted 
in the deed, and are therein described as perpétuai, it would hâve 
been clearly expressed. In brief, the deed conveys to the grantee, 
without condition, the right to enter, to prospect, and to mine upon 
the described premises. 

Is it a graut of a license, revocable at the will of the grantor, or 
does it convey an incorporeal hereditament, — a perpétuai right to 
the grantee, and his heirs and assigns, to exercise the privilèges 
which are described? We are of the opinion that it is the latter. 
It contai ns apt words of con voyance of such a right. It recites a 
suificient considération, which has already been paid. The grant 
is to the grantee, and to his heirs and assigns, forever. Thèse 
features of the instrument, while they are not conclusive of its 
meaning, are properly to be considered in determining its character. 
The fact that the right which is conveyed is not made appurtenànt 
to other land of the grantee, or that there is no dominant estate 
to which it is attached. is not décisive of its nature or duration. 
Such a right, when it is granted in gross, as in this instance, may 
nevertheless partake of the nature of an interest in land, and be 
treated as an incorporeal hereditament. It is not properly an ease- 
ment, but it is a profit à prendre, such as the right to enter upon 
the land of another for profit, and to take therefrom something 
growing thereon, or attached thereto, or subsisting therein. In 
Washb. Easem. 13, the distinction is thus expressed: 

"The distinction seems to be tliis: If the easement consists in a right of 
profit à prendre, such as talving soil, gravel, and minerais, and the lilie, from 
another's land, it is so far of the character of an estate or interest in the land 
itself that, if granted to one person in gross, it is to be treated as an estate, 
and may therefore be for life or inheritance. But if it is an ea.sement proper, 
such as the right of way, and the lilîe, and it is granted in gross, it is a mère 
Personal Interest, and not inheritable." 

In the leading case of Doe v. Wood, 2 Barn. & Aid. 724, the court 
said: 

"ïhis indenture, in its granting part, does not purport to démise the land 
or the metals, or the minerais therein comprised. The usual technical words 
of demising such matters are well Ijnown, and usually adopted in a formai 
deed, when the intent is to démise the land or metals or minerais. But the 
purport of the granting part of this indenture is to grant, for the term therein 
mentioned [hère, in fee], a liberty, license, power, and authority to dig, worli, 
mine, and search for metals, minerais, in and throughout the lands described, 
and to dispose of the ore, etc., that should be found within the term, to the use 
of the grantee, etc. Instead, therefore, of parting with or granting ail the ore 
that was then existing on the land, its words import a grant of such parts 
thereof as should, upon the license or power glven to search and get, be found 
within the described limits, which is nothing more than a grant of a license to 
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search and get (Irrévocable, indeed, on account of its carrying Interest), with 
a graùt of stich of thè bre oniy as shotild be found and got; the graritor part- 
ing with no €«tate or interest in there^-f 

In Grut^b V. Bayàrd, 2 Wall. Jr/8i, Fed. Cas. No. 5,849* the grant 
was of thè i>nyilège tio/the' gvaûVëé, his heirs ' and assigna, to dig, 
ta,ke, àïl'd éàrry away ail îrôn ore tohe found within à cel-taih tract, 
paying Sp mùëh a ton, It Was KfeM that thià was a grant of 'the right 
or privilège tô dig, takè/ and Cjkrry' away ore to be folind',' and that 
the a:séi^eè of such gi^iaïitee cotild bring an action to protect the 
right; that thè privilège' was an in.cbrporeàl hereditament, or a license 
irrévocable, which may be demised for à term of years or assigned 
in fee. Grier, Circuit Justice, èald: 

"A right or privilège to dig and càrry away ore from the lahd of another 
is an Ineorporeal hereditament, — a right to be acquired on the land of another. 
It Is a license irrévocable when granted on sufllclent considération. It may be 
demised for years, or grantéd in fee., It js assignable.;' 

In Ryckman y. Gillis, 87 N'. Y. 68, the grànt Was to one, and to his 
heirs and'assigns, of thé' right at ail times to enter upon the prem- 
ises, "àndiô dig and takie thiérefrom the clay and saud that may be 
foùnd thèreon fit for brickmâking." 8aid the court, "The défendant 
was the o^nèi" bf an ineorporeal right." In HufF v. McÇauley, 53 Pa. 
St. 206, it wias held that a contract that one may takè côal for his 
Works froin the land of sinô'ther ia a ri^htof profit è(, prendre; is in- 
eorporeal, and incapable bf création, except by gi-ant or prescription. 
Similar decisibfls ai'e fouhd'in. Johnstown Iroii Co. v. Cambria Iron 
Co., 32 Pa. St. 241; CaldWell v. Fulton, ^^1 Pa. St. 475; Desloge v. 
Pearce, Se Mo. 588; Riddle V. Brown, 20 Àla. 412; Eeynoldé v. Cook, 
83 Va. 817, 3 S. È. 7lO;, Hill v. Lord, 48 Me. 83; Grubb v. Guilford, 
4 Watts, 223 ; ■ Grubb V. Gi-ubb, 74 Pa, St. 25. 

The cases of Cahbon v. Bayâud, 123 IJ. Y. 298, 25 N. E. 376, and 
Algonquin Coai Co. v. îifôrthern Cofil & Iron Ca, 162 Pa. St. 114, 29 
Àtl. 402, are' citèd by the àppélleè tô support the contention that the 
deed to Andersûn conveyed bùly a liceiise révocable ât the will of the 
grantbr or his assigna. In Cahoon v. Bayaud there was a written 
contract that the plaintifl should hâve the right to enter upon the 
premises, ,ahd to prospect apd examine' fbr mines and minerais, and 
to carry away and test the same. If,, after making such tests, he 
should be of the opinion that they were worth working, he then 
should hâve the right to enter and mine the same, upon his paying 
to the owner a certain proportion of the net profits. It was further 
provided that the agreement should bind the heirs and assigns of the 
prospective parties. It was held that the right was a license to the 
plaintiff. But , the décision waS controlled by the fact, as atated in 
the opinion, that the agreeiiient "doès not contain auy words sufiS oient 
to constitute a deed of an estate in lands, or even importing the 
granting of such." Tlie case of Algonquin Coal Co. v. Northern Coal 
& Iron Co. is nôt in conflict with the conclusion which we hâve reached, 
nor with the authorities which hâve beeh citedto support the same. 
In that caae a grantor conveyed land in fee simple,, reserving to 
himself, ^'his ■ heirs and assigns, a free toleration to get coal for 
their own use." The court held that the réservation did not extend 
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to ail tlie coal beneath tlie surface, but tliat it was merely an incor- 
poreal right, concurrent with the mining right of tlie grantee, to 
get and carry away such coal as the grantor and liis assigna might 
personally need for fuel. 

It is contended by the appellee that, in any view of the purport of 
Anderson's deed, the rights which were conveyed to him were for- 
feited by his nonuser thereof, and were extinguished by the open and 
adveree possession of the premises by Rocca in prospecting and min- 
ing upon the premises during nearly the whole of the period between 
the date of the deed and the commencement of the suit. But there 
is no évidence of adverse possession on the pail of Rocca. It is 
shown that he occasionally prosx)ected upon the premises, and that 
others, by his permission, did likewise, and that he knew nothing of 
Anderson's deed, or of his prospecting upon the premises, until shortly 
after the commencement of the suit. There was testimony on the 
part of the appellants that they and Andersen had also, at intervais, 
ppospected upon the same premises. The right to prospect and mine 
which was granted to Andersen was not exclusive. It was not incon- 
sistent with the réservation of a concurrent right to the grantor. 
Undoubtedly, the latter and his subséquent grantees had the right, 
also, to prospect and to mine upon the same land. Such being the 
case, there could arise no presumption of the abandonment of the 
rights granted to Andersen from the exercise of similar rights in the 
same premises by the owner of the dominant estate; nor would such 
use be adverse, in the absence of proof that Anderson was excluded 
from the exercise of the rights which were granted te him. His 
mère failure to exercise his rights would not eperate to extingiiish 
them. It is only where an easement bas been acquired by use that 
its nonuse, witbout other évidence of abandonment, will extinguish 
it. An easement created by grant is not lost by nonuser, in the 
absence of évidence of abandonment or of adverse occupancy. Pope 
V. O'Hara, 48 N. Y. 446; White v. Crawford, 10 Mass. 18.3; Barnes 
V. Ueyd, 112 Masa 224; Kueckën v. Voltz, 110 111. 2(54; Dav v. Wal- 
den, 46 Mich. 575, 10 N. W. 26; Welsh v. Tayler, 134 N. Y. 450, 31 
N. E. 896. The décret; will be reversed, and the cause remanded for 
further proceedings net inconsistent with the foregoing opinion. 
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(Circuit Court of Appeals, Nintli Circuit. Marcli 2, 1899.) 

No. 491. 

1. Appeai, from Dtsthfct Court— Jurisdictional Amount. 

Rev. St. § 631. allowed an appeai in certain cases from the district to the 
circuit court, where the amount in controversy exceeded .$50. Act March 
ïî, 1891, § 4, abolished such appeals, and provided (section 6) that the cir- 
,cuit court of appeals should hâve jurisdietion of appeals from the district 
court "in ail cases other than those" wherein an appeai to the suprême 
court was provided. The act expressly repealed Rev. St. § C91, flxing the 
jurisdictional amount on appeai from the circiiit to the suprême court, did 
not refer to section 631, and provided (section 11) that ail acts then in. 
force coucerning appeals should apply to appeals to the circuit court of 
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appeals. TJdd, that the act of Mardi 3. 1891. did not repeal Rev. St. § C31, 
aud the provision thereof as to jurlsdictional amoùnt remains applicable 
to appeals to the circuit court of appeals. 
2. Samk— Rbpkal of Statute. 

Sueh repeal was not affected by Act March 3, 1891, § 14, repealing ail 
acts inconsistent with sections 5 and 6 of sucli act. 

Appeal from the Circuit Court of the United States for the Xorth- 
ern Division of the District of Washington. 

Frederick BaOsman, for appellant. 

James Kiefer and W. B. Boslej, for appellees. 

Before GILBEET, ROSS, and MOREOW, Circuit Judges. 

GILBERT, Circuit Judge. Certain of the appellees move to dis- 
miss the appeal upon the ground that as to their claims, respectively, 
the matter in dispute is less than the sum of |50. The question 
presented iS whether section 631 of the Revised Statutes has been 
repealed by the provisions of the act of March 3, 1891, creating the 
circuit courts of appeals. Section 631 provides as follows : 

"From ail final decrees of a district court in causes of equity or of admirai 
and maritime jurisdiction, except prize causes, where the matter in dispute 
exceeds the smn or value of flfty dollars, exclusive of costs, an appeal shall 
be allowed to the circuit court next to be lield in such district, and such circuit 
court is required to receive, hear, and détermine such appeal." 

There is no express repeal of this section by the terms of the 
act of March 3, 1891, but it is contended that a repeal by implica- 
tion is found in sections 4 and 6 of that act. Section 4 provides as 
follows: 

"That no appeal, whether by writ of error or otherwise, shall hereafter be 
taken or allowed from any district court to the existing circuit courts, and no 
appellate jurisdiction shall hereafter be exercised or allowed by said existing 
circuit courts, but ail appeals by writ of error or otherwise from said district 
courts shall only be subject to review in the suprême court of the United 
States or in the circuit court of appeals hereby established." 

Section 5 enumerates the ■ classes of cases that may be appealed 
to the suprem€ court. Section 6 provides as follows: 

"That the circuit courts of appeals established by this act shall exercise ap- 
pellate jurisdiction to review by appeal or by writ of error final décision in the 
district court and the existing circuit courts in ail cases other than those pro- 
vided for in the preceding section of this act, unless otherwise provided by 
law." 

Section 4 transfers to the circuit courts of appeals ail the appel- 
late jurisdiction which the circuit courts then exercised. It de- 
flnes the whole appellate jurisdiction of the courts of the United 
States, and makes provision for ail appeals. We think that the 
term "ail appeals," as it is there used, means existing appeals, 
which were theretofore permitted, and which were provided for by 
the law which was then in force, and that the "final décision" which 
is referred to in section 6, and which it is there declared shall be 
réviewable, mfians a final décision which was then appealable under 
the existing law. 

At the time of the création of the district courts, by the terms 
of the judiciary act a limitation was placed upon appeals from 
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the district courts to tlie circuit courts in admiralty cases. Tt 
was first enacted that no appeal should be allowed, unless tlie mat- 
ter in dispute exceeded tlie sum of |300, exclusive of costs. 1 Stat. 
83, § 22. By the act of xMarch 3, 1803, the judiciary act was so 
amended as to permit such appeals where the matter in dispute, 
exclusive of costs, exceeded the sum of |50. The statute so amended 
remained unchanged until the act of March 3, 1891. The fact that 
this limitation, thus early established, remained in force for nearly 
a century, indicates the settled policy of eongress to lirait appeals 
in admiralty cases, and to protect the small claims of seamen for 
wages. It vested in the district court final jurisdiction in ail cases 
involving f 50 or less. There is notliing in the terms of the act of 
1891 to indicate a purpose to départ from that policy. The appeal 
from the district court to the circuit court was simple and inex- 
pensive, as compared with the appeal to the circuit court of ap- 
peals. If it had been the intention of eongress to extend the right 
of appeal to triiling amounts in admiralty cases, we think that 
purpog-e would hâve been clearly and unequivocally expressed. The 
act of March 3, 1891, provides further, in section 11, as follows: 

"And ail provisions of law now in force regulating the methods and System 
of review through appeals or writs of error sliall regniate the metliods aiitl 
System of appeals and writs of error provided for In this act in respect of the 
circuit courts of appeals." 

It is signiflcant, also, that the act contains express repeals of sec- 
tion 691, which provides that final judgment of circuit courts, 
whether of causes therein originally begun, or removed thereto from 
state courts, or by appeal from district courts, may be reviewed 
in the suprême court by writ of error, where the matter in dis- 
pute, exclusive of costs, exceeds the sum of $2,000, and of the act 
of February 16, 1875, by which the jurisdictional amount had been 
increased to |5,000. It is inferable that, if it had been the pur- 
pose to repeaï section 631, there would havé been an express re- 
peaL of that section, also. The gênerai provision of section 14 of 
the act, providing that "ail acts and parts of acts relating to ap- 
peals or writs of error inconsistent with the provisions for review 
by appeals or writs of error in the preceding sections flve and six 
of this act are hereby repealed," does not by implication repeal 
section 631, for section 631 is not inconsistent therewith. The mo- 
tion to dismiss will be allowed. 



VON SCHRŒDER v. BRITTAN. 

(Circuit Court, N. D. California. March 27, 1899.) 

No. 12,540. 

JUBISDICTION OF FbDEKAL COURTS — AMOUNT IN DiSPUTK. 

The relief sought by a bill was the tearing down and rebuilding of a 
wallon defendant's lot, alleged to encroach upon complainant's building 
on the adjoining lot by reason of being out of plumb, and the recovery of 
damages for injury caused thereby to complainant's building. The évi- 
dence takén on an issue joined on a plea to the jurisdiction of the court 
showed that the removal and rebuilding of defendant's wall would cost 
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not less than ?900, and complainant laid the dapiages for injury to his 
building at $2,700. Éàd that, in the absence of eridence showing sucli 
claini to be colorable or flctltlous, the matter in dispute exceeded $2,000. 

On Motion to Dismiss for Want of Jurisdiction. 

A. H. Ricketts, for complainant. 

Wm. Leviston, Helier & Powers, and L. S. B. Sawyer, for respond- 
ent. 

MOREOW, Circuit Judge. This is an action to abate a nuisance, 
and to recovter damages in the sum of $10,000 for tlie injury occa- 
sioned by the unlawful acts of the respondent. The complainant is 
an alien, and- a subject of the emperor of Germany. The respondent 
is a citizen of the state of Califomia. Complainant allèges that the 
eastern brick wall of respondent's building, upon the premises ad- 
jolning his own in thé city of San Francisco, leans over and en- 
croaches upon the complainant's land in such a way as to make the 
wall of a brick building, owned bythe complainant and standing up- 
on his land, out of plumb, dangerous, and out of repair. The com- 
plainant allèges that he acquired the property mentioned herein on 
November 30, 1897. This action wasbrought on December 17, 1897. 
The prayer of the bill of complaint is that the respondent may be 
compelled by tlié decreé of the court to removre the encroaching wall 
from the property of the complainant, to put the property ôf the com- 
plainant in good and suflflcient repair, and to raake satisfaction to 
complaiiiant for ail damages done to his property by reason bf the 
nuisance chafged in the complaint; aixd that respondent may be re- 
strainéd by the order and injunction of the court from maintaining 
the encroaèhing wall. The respondent interposed a plea to the ju- 
risdiction ôf this court, by which pléa a dismissal of the action was 
sought, upon the ground'ibhàt the matter did not involve the juris- 
dîctional amôunt of |2,000v exclusive of interest and costs; With 
this-'plea the complainant took issue by replication, and testimony 
was taken to détermine the truthfulness of the plea. 

Thé jurisdiction of the circuit court extends to controyersies be- 
tween citizens of a state and foreign states, citizens, or subjects, in 
which the matter in dispute exceeds, exclusive of interest and costs, 
the sum or value, of p,000. Act Aug. 18, 1888 (25 Stat.. 433), Sec- 
tion 5 of the act of March 3, 1875 (18 Stat. 470), providès : 

"That if In any suit commenced in a elrctlit c&urt or removed î rôm a state 
court to a circuit court of the United States, it shall appear to the satisfaction 
of said circuit court, at any timé after such suit has been brought or removed 
thereto, that such suit does not really and substantially involve a dispute or 
controversy properly withïn the jurisdlCtloh of sàld circuit court, * * * 
the sald circuit court shall proceed no further thereio, but shall dismiss the 
suit or remand it to the court from which It was remôvèd, as justice may re- 
quire," etc. 

. The plea to the jurisdiction raisès the qiiestiôii whetl^er this suit 
really and substantially involves a disputé or contrc^versy to an 
amount exceeding, exclusive of interest and costs, the sum or value 
of |2,000. in Hilton v, Dickinson, 108 U, S. 165^ 2 Sup. Ct. 424, the 
suprême court said: , , 
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. "It is undoubtedly true tliat, until it is Wsome way sliown by the record 
that the sum demanded is not the matter in dispute, that suni will goverh in 
ail questions of jurisdiction. But it is equally true that, when it Is shown that 
the sum demanded is not the real matter in dispute, the sum shown, and not 
the sum demanded, will prevail." 

Has the défendant shown, by the testimony taken upon the plea, 
that the sum demanded is not the real matter in dispute? From 
that testimony it appears that the complainant's claim is as f ollows : 
(1) For the abatemeut of the nuisance— that is, the démolition of re- 
spondent's east wall — the cost is estimated at |200, and the rebuild- 
ing of the same wall and placing it in good order is variously esti- 
mated at from $700 to f 900 if made of the old material, and at from 
11,300 to 11,406 if rebnilt of new material; hence the estimate of 
the total expense or damage under this head varies between |900 
and |1,100 if the wall is demolished and rebuilt with the old ma- 
terial, and between |1,500 and $1,606 if the wall is rebuilt with new 
material. Whether the wall shaJl be demolished and rebuilt is one 
of the matters in dispute. (2) In the matter of repairs for damage 
done to bis own property, the complaiuant claims to the amount of 
|2,752. This may be excessive, but it is a matter in dispute be- 
tween them, and the évidence does not show that the claim is merely 
colorable or fictitious. Hence it appears that the expense that may 
be incurred in demolishing the respondent's wall, rebuilding it, and 
placing it in good condition, and in repairing complainant's own 
damaged property, is variously estimated at froni |4,252 to |4,358. 
In addition, complainant claims damages for injury actually done to 
his property during the continuance of the nuisance charged in the 
complaint. From this testimony it satisfactorily appears to the 
court that the suit rëally and substantially involves a dispute or con- 
troversy in an amount properly within the jurisdiction of the court, 

The plea will therefore be overruled, and the motion to dismiss 
the bill denied. 



MICHIGAN TEL. CO. v. CITY OF OHAELOTTE et al. 
(Circuit Court, W. D. Michigan, S. D. April 11, 189D.) 

1. JORISDICTION OP FEDERAL COURTS — FEDERAL QUESTION. 

A daim made by a téléphone Company in its bill, in good faith, that, 
by reason of the construction of its System of pôles and wires in the 
streets of a city with the consent of the eity, a contraet was created which 
entitles it to maintain such System where it was erected, and that such 
contraet is impaired by an ordinance subsequently passed by the city, 
States a fédéral question, which gives a circuit court of the United States 
jurisdiction of a suit to enjoin the enforcement of the ordinance. 

8. Telegraphs and Téléphones — Riqht to Use Post Roads — Local Poucb 
Régulations. 

The right given telegraph companles by Rey. St. U. S. § 5263, to con- 
struct and maintain their Unes over ail post roads of the TJnited States, 
is permissive only, and subject to ail state or local législation regulating 
its exercise; and such permission does ftot affect the right of a municipaJ- 
ity, In the exercise of its police powers, to enact and enforce ordinances 
jntended to praihote the safety and convenience of the public in the use 
of Its streets. 
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8. Same— Intekstate Commebce. 

The constltutional provisioD vesting in congress the exclusive power to 
regulate and control interstate commerce does not preclude ttie exercise 
by States Qf their police powers, by Imposing on teleplione Unes régula- 
tions deslgned for the safety of the local public. 

4. CONSTITUTIONAL LaW— ImPAIRMENT OF OBLIGATION OF CONTRAOTS— EfPBOT 

pp Cgntract bt City. 

A City cannot, by a contract whlch perinits a téléphone company to con- 
struet and maintain its line upon a certain street, deprive itself of the 
power to ehaet sueh législation as is necessary for the gênerai welfare; 
and an ordinance modifying sueh permission, or requiring the r^moval 
of the Une to another locatiou, cauhôt be held unconstitutional, as an im- 
palrmeut of the obligation of the contract, where it is designed for the 
public safety and convenlence. 

5. Same— Due Process of Law — Ohdinancb Requiring Téléphone Line Re- 

MOVBD PBOM Street. 

AU grànts of rights or privilèges in streets by a city vested by its 
charter wlth the power of supervision and control of its streets are sub- 
Ject to the power and duty of the city to enact sueh législation as may be 
required from time to time in the proper exercise of sueh supervision and 
control In the interests of the pubUc; and an ordinance which can fairly 
be seen to be directed to a legitimate purpose, falling withln sueh power 
and duty,— as one requiring a téléphone company which had been granted 
the right to maintain Its Une in a certain street to remove the same, on 
the ground that it had become dangerous and inconvénient to persons 
using the street, but offerlng anpthtr location for the érection of the Une, 
which is a reasonable sub'stitute, — is withln the legitimate powers of the 
city, and cannot be held unconstitutional by a court, as depriving the 
• company of its property wlthout due process of law. 

In Equity. On motion for preliminary injunction. 

Wells, Angell, Bcynton & McMillan, for complainant. 
James M. I^wers and Garry O. Fox, for défendant. 

SEVEEEHS, District Judge. The bill in this case was flied by the 
complainant, tte Michigan Téléphone Company, against the city of 
Charlotte, to restrain it from enforcing an ordinance requiring the 
company to transfer its pôles and wires from where they stand, in 
front of blocks 24 and 31, on Main street, in said city, to the alley 
uext adjoining said street, and running parallel therewith. This ordi- 
nance was passed upon the grounds that the pôles now standing and 
supporting the wires along said street are decayed to sueh an extent 
that they hâve become inadéquate to the support of the system of 
wires which they carry, and also that the company has accumulated 
on said pôles a great number of wires, which it employs in the con- 
duct of its business, and to sueh an extent as to endanger the life 
and safety of the citizens of said city, and others occupying the build- 
ings on said street or traveling therein. The power of the common 
council to order sueh a transfer is denied by the complainant, which 
allèges that while its pôles are defective, and the System needs re- 
pair in that respect, it proposes to substitute new and sufflcient pôles 
in place of the old, and in this respect stands ready to comply with 
the requîrement of the ordinance. But the complainant dénies that 
the wires strung upon its pôles constitute any menace to the lives or 
safety of the public, and allèges that the transfer of its pôles and 
wires to the adjoining alley would be attended with considérable ex- 
pense and inconvenience, and that the common council transcended its 
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authority when it ordered snch transfer. In addition to its ansxver, 
the city has submitted several affldavits in support thereof ; aud the 
substance of tlie case set up in its behalf is not only that the pôles are 
inadéquate, but also that, independently of this, the multitude of wires 
strung thereon créâtes a condition of danger which it is the duty and 
right of the common council to obviate by directing the transfer of the 
company's Unes to the adjoining alley, which is much less frequented 
by the public, and where the danger -would be greatly minimized. 

The Company introdueed its téléphone System into the city of Char- 
lotte in the year 1883, under the authority of section 3718d, 3 How. 
Ann. St., which reads as follows: 

"Every such corporation shall hâve power to construct and maintaln lines 
of wlre or other material, for use In the transmission of téléphonie messages 
along, over, across, or under any public places, streets and highways, and 
across or under any of the waters In this state, with ail necessary érections 
and fixtures therefor: provided, that the same shall not injuriously interfère 
wlth other public uses of the said places, streets, and highways, and the navi- 
gation of sald waters." 

The charter of the city of Charlotte contained the following provi- 
sion delegating the supervision and control of its streets to tte city: 

"The common council shall hâve supervision of ail public highways, bridges, 
streets, avenues, alleys, sidewalks, and public grounds withln the city, and 
Bhall cause the same to be kept In repalr and free from nuisance." Loc. 
Acts 1895, p. 198, S 170. ' 

This clause of the charter was in force at the time when the com- 
plainant introdueed its System into the city, and still remains oper- 
ative. It is sufiaeiently shown that the city gave its consent to the 
original construction of the téléphone System along the streets of the 
city, — among them, Main street, where the pôles and lines hâve since 
continued. It is also clear enough that the proposed transfer from 
Main street to the alley could be made without any very considérable 
expense; the change involving eight or ten additional pôles, increas- 
ing the length of the wires to the extent of crossing about two blocks, 
and perhaps some minor incidental material for making connections. 

The défendant, the city of Charlotte, contends that no case is stated 
by the bill which brings it within the jurisdiction of the fédéral 
court. Several grounds for jurisdiction are relied upon by the com- 
plainant, — among them, this: That the introduction of the téléphone 
System and service by the complainant into the city of Charlotte, with 
the acquiescence and concurrence of the city, and the incurring of 
the cost of the construction and maintenance of the System, created 
a contract that the company might take and retain possession of the 
streets which it used, and that this contract was impaired by the 
passage of the ordinance complained of. This is the claim made by 
the complainant, and, if made in good faith, it affords sufScient ground 
for the exercise of jurisdiction under that clause of the constitution 
of the United States which forbids the impairment of the obligation 
of contracts by state législation. City of New Orléans v. New Orléans 
Waterworks, 142 U. S. 79, 12 Sup. Ct. 142; Citv Rv. Co. v. atizens' St. 
R. Cx).. Hifi U. S. .5.57, 17 Sup. Ct. (i53. And tbcïe is no reasou to doubt 
the bona lides of the conipaiiy iu nuikiiij; tliis ilaim. 
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Corinsel for tbe complainant supports its claim uponïHe mérits on 
several distinct grotinds: ' 

1. It ,is îpsisted that the action takçn by the coOimori coiupcil violâtes 
tbe provisions of section 5263 of thë Eevised StatUtœ of tbé tJnited 
Statesj -vvhicb provides that àny tèlegrapl^ Company sball bave tbe 
rigbt to construct, maintàirij and operaté' lines df telegtapb over and 
alon^ àày of the post roads of tbe tfnitëd States, or'wbiëb may bere- 
after bej dèclared sucb by Jatv, and sûcb ' libës of telegrapb sball be so 
construçted and maintaineâ as not to iii'teft^ëre vcitb the ordînary travel 
on suchpost roads; and itis' claiméd that Main street, in the city of 
Charlotte, is such post road, and, futtber, that tbis company is a 
telegrapb Company, witbin the meaning of the statute, — citing in 
support of tbis latter proposition City of Richmond v. Sonthern Bell 
Telegrapb & Téléphone Co., 28 G. 0. À. 659, 85 Fed. 19, and the 
cases relied upon by the court in declding that case. It is urged that 
tbis provision of law confers upon tbe complainant the rigbt to 
occupy any street in the city of Charlotte which is a post road, without 
let or hindrance from the common couneil. But Jn my opinion the 
statpte,|)[aa!,?io such effect.: It is permissive, meçely, and tbe power 
is given sjjjbjeqt t,o other lawfully existing rights, — among tbem, that 
of thé istaté; and its munibipaiifiestô. exercise police powers for the 
safety, healtb, and convenience;of tb^.prtlic In my opinion, it was 
not tbe intention of congress to arbitrarily disturb or interfère with 
tbe exercise otf the police powers of tbe state. A statute giving such 
aiithority woilid Ibe anomalous, and, indëed, of doubtful validity. It 
is a rulë of gênerai application that législation by congress in respect 
to ail such matters, çonferring rights and privilèges, is deemed to he 
eubject to local législation enaeted for the purpose of regulating tbe 
exercise of such rignts and privilèges so as to protect the citizens of 
thë stflf e in respect to those tuatters whiclï fall witbin the scope of 
tbe police power, Ôf course, it is not intended to say that the local 
autborîty may arbitrarily interfère with such rights and privilèges, 
and, under thé guise of its conceded authority, enact législation which 
is really designedto accomplish some ulterior purpose beyond the 
scope of its legitimate power. 

2. It is further contendëd that tbe action of the common couneil 
of the city constitutes an unlawful interférence with commerce be- 
tween the several states, Assupimg tbàt tbis rule applies to téléphonie 
communication as a means of such commerce, it is to be observed that 
the clause in the constitution which givës to congress the control 
of Interstate commerce does not preclude the exercise of power in the 
states to impose régulations d,esîgned for the safety of the local pub- 
lic. Sherlock v. Alling, 93 U. 8. 99; Smith v. Alabama, 124 U. S. 
465, 8 Sup. et. 564; Kidd v. l'earson, 128 U. S. 1, 9 Sup. Ct. 6; Plura- 
ley V. Maesachusetts, 155 U. S. 461, 15 Sup. Ct. 154; Patapsco Guano 
Co. V. North Ûarolina Board of Agriculture, 171 U. S. 345, 18 Sup.. 
et. 862. 

3. It is also urged that the ordinance of tbe common couneil amounts 
to an impairment, of the obligation of the contracf between tbe com- 
plainant and tbe cjty. But hère, again, ^ssuming, as we do, that the 
con tract exists, it is well settled that, with respect to contracts of 
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this character, they are subject to suoh incidental modification as re- 
sults from législation required in the public interest It is a funda- 
mental proposition that the législature cannot deprive itself, by 
contract, of the power to pass such laws as are necessary for the gên- 
erai welfare of the public. Troininent among the liinds of législation 
which may be enacted for that purpose are such as are designed for 
the public safetv and convenience. New York & N. E. R. Co. t. 
Town of Bristol, 151 U. S. 556, 14 Sup. Ct. 437; Wabash E. Co. v. City 
of Défiance, 167 U. S. 88, 17 Sup. Ct. 748; Chicago, B. & Q. E. Co. v. 
Nebraska, 170 U. S. 57, 18 Sup. Ct. 513. 

4. It is also said that the action of the common council deprives 
the complainant of its property without due process of law. This as- 
sumes that the complainant has a vested right to occupy this par- 
ticular street. But this position is untenable. The city was required, 
when it admitted the complainant to its streets, to consider the public 
interests, in defining in what particular streets the lines might be 
located. The then existing conditions might hâve made it proper 
that this street should be so used. But the construction of buildings 
on the street, and the multiplication of wires, may hâve rendered it 
now imprudent that they should remain. The same duty of provident 
supervision on the part of the city continues to rest upon it. If there 
was any vested right in the privilège which was accorded by the city 
to construct and maintain téléphone lines in the streets, it is a privilège 
which must continue in subordination to the strictly législative 
action of the city which it exercises in respect to the matters dele- 
gated to it by the législature for the public welfare. Northwestern 
Fertilizing Co. v. Village of Hyde Park, 97 U. S. 659; Railroad Co. v. 
Gibbes, 142 U. S. 386-393, 12 Sup. Ct. 255; Banking Co. v. Smith, 128 
U. S. 179, 9 Sup. Ct. 47; Coates v. Mayor, etc., 7 Gow. 583. 

Indeed, each and every of the grounds upon which the complainant 
relies is negatived by the application of one gênerai proposition, which 
is that the city, being vested by the législature with the power of 
supervision and control of its streets in tlie manner and to the extent 
in which that power is given by its charter, has the authority to make 
, such a requirement as it made by the ordinance in question, providéd 
it was made in good f aith, and can fairly be seen to be directed to a 
legitimate purpose f alling within the purposes of the delegated author- 
ity. As has been already said, if this action of the common council 
was purely arbitrary, and had no f air tendency in the direction of the 
public safety, the resuit would hâve been différent. If power éxists, 
and the exercise of it is not clearly in disregard pf its proper bounds, 
the court is not authorized to détermine the validity thereof by its own 
sensé of the wisdom or expediency of the action taken, nor weigh in a 
nice balance the question of its justice in a gênerai sensé. 7 Am. & 
Eng. Enc. Law (2d Ed.) p. 676, and cases therein cited. In my judg- 
ment, there is no sufflcient ground upon which the court would be war- 
ranted in holding that the common council in this instance transcend- 
ed its power. It does not exclude the téléphone company, but régu- 
lâtes the détails of its opérations in the service rendered, by requiring 
it to change, the location of this line to a near-by place in the city. And 
this dôes not impose a duty so burdensome as to excite any apprehen- 
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sion tHàt serious hardship is inflicted. ' It may be that the city cannot 
compel the COmpany to erect its pôles and stretch its wires in the alîey; 
but it bas the power, if the necessity therefor exista, to compel the 
discontinuance of the use of Main street, and in doing this it is bound 
to provide, if pfacticable, a reasonable substitute therefor. This it 
bas done. Thé resuit is that the motion must be denied. Let an or- 
der be entered àccordingly. 



EYDEE et al. v. BATEMAN et ux. 

(Circuit Court, W. D. Tennessee. October 3, 1898.) 

No. 526. 

1. Rbmoval of Causes— Powbb to Rbmand Before Tbrm at Which Rbcokd 

m Rbtoknablb. 

Where, after the flling of a pétition for removal, but before the first 
day of the next term of the fédéral court to which the record is return- 
able, application is made to sueh court for extraordinary relief, such as 
the appointment of a receiver to préserve the property, and by leave the 
record is flled, the court may then inquire into its jurisdiction; and If 
it will be without jurisdiction of the cause when the first day of the next 
term arrives, and especially if the suspension of jurisdiction until that 
time is liliely to resuit in injury to the parties, it may at once remand 
the cause to the state court. 

2. Rbceivèh — Heartng of Application— -Answbr as EviiJBNCE. 

Though a bill waives answer under oath, a sworn answer may be con- 
sidered as an affldavit, the same as the bill, on an application for a re- 
ceiver. 

3. Grounds for Appointmbnt. 

A receiver will not be appointed to talie charge of real estate which is 
in the possession of défendants, and to collect the rents therefrom, on 
the application of complainants, who are out of possession, and seeliing 
by their bill to establish a clalm of ownership, where the only évidence 
before the court is the bill and the answer, which dénies ail the material 
allégations of the bill, and especially where it appears doubtful, on a con- 
sidération of the bill alone, whether the complainant is entitled to posses- 
sion. 

i. Same— RiGHT of Trustée to Receiver. 

The fact that a complainant is a tnjstee, and vested with the légal title 
to property, does not entitle her to the appointment of a receiver there- 
for, as against the beneficiary, who la a married woman and in posses- 
sion, where the trustée at the same time dénies the trust, and asserts a 
hostile title to the property. 

5. Same— Suit to Rbcovbr Real Bstatb— Insolvbncy of Défendant. 

A court is not justified in appointlng a receiver for real estate, of which 
the défendant is in the possession and enjoyment under a claim of abso- 
lute ownership, on the application of an adverse claimant, unless there 
is a reasonable probabllity that complainant's right will be established, 
and that the property is in danger, both of which conditions should be 
established to the satisfaction of the court. In the absence of such proof, 
the insolvency of défendant is immaterial; and it is also immaterial wheth- 
er défendant has the légal title, or the entire bénéficiai Interest, with the 
bare légal title vested in a trustée. 

In Equity. On application for appointment of a receiver. 

The original bill sets out the will of one George P. Cooper as the source of 
title to the real estate involved; the plalntlff Iris C. Ryder claiming a life 
estate under that will, and the plaintîff Pàùlihe A. Ryder, who is her daughter. 
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claimlng the reyersionary fee in the property imcleT tlie will of her grandfather. 
The bill avers that many years ago the plaintiflf Iris C. Ryder (in 1878) ■•signée!, 
sealed, and aclinowledged, and caused to be placeU on record," a certain deed, 
conveylng the property to a trustée, "for and in considération of the natural 
love and affection which she, the said Iris, has and l>ears to her daughter 
Marie V. Swingley, and for and in considération of flve dollars cash in hand 
paid by said Adams," to hâve and to hold "in trust for said Marie V. Swingley 
forever, in fee simple, free from any and ail debts and liabilities, as well as 
from the control of any husband she may ever bave, to her only benefit and 
behoof." This Marie V. Swingley is the défendant, and her husband, Bate- 
man, is the co-defendant, to this bill. The bill further allèges that the finan- 
cial considération for this deed was never paid; that the deed was never de- 
livered; that the défendant Marie "was not the offspring of the said Iris C. 
Kyder; that she had one child o-f the marriage to her first husband, A. L. 
Swingley, but that that child died, and the défendant Marie "was related by 
blood to the first husband of the complainant Iris C. Ryder, and, when a small 
child. was taken by complainant Iris C. Ryder and her first husband into their 
family, and by them raised and cared for"; that such care has been continued, 
she being supported ont of the rents of the property, until her marriage to 
Bateman. The biil next allèges that by a second marriage the plaintifif Paul- 
ine A. Ryder is the only cliild of the other plaintiff. Iris C. Ryder, tlie daughter 
of said George P. Cooper, the testator, and that they are the sole owners of 
the property, under the will. It further allèges that Bateman and wife are 
in possession, claiming title under the deed of gift, claiming the rents, refusing, 
as the agents of the plaintiff, to pay them over to her, and entirely excluding 
both plaintiffs from ail share in them, and that they are endeavoring to sell 
the property, and are insolvent. It prays for a receiver, for an injunction, 
and that the deed of gift be canceled, "as a cloud on the title of the plaintiff." 
This bill was flled on or about the 28th day of May, 1898, in the chancery 
court of Shelby county, Tenu., after which certain proceedings were had in 
that court until the 2d day of July, 1898, two days before the process required 
the défendants to answer In that court. On that day the défendants filed 
thelr pétition to remove the case to this court, in which they state "that they 
are both résidents of the state of Oalifornia, and that their home and rési- 
dence was in said state of Oalifornia at the time when this suit was instituted"; 
that petitioner Marie V. Bateman "is a citizen of said state of Oalifornia, and 
was a citizen thereof at the time this suit was instituted"; that iMjtitioner 
Louis T. Bateman "is a citizen of Great Britaln, and was a citizen thereof at 
the time when this suit was instituted"; "that at the time this suit was insti- 
tuted the complainants, Pauline Agnes Ryder and Iris C. Ryder, were both 
résidents and citizens of the state of New York, and they both are still résidents 
and citizens of the state of New York"; "that the défendant Louis T. Bate- 
man is merely a nominal défendant, and Is only sued in his capacity as hus- 
band of Marie V., and petitioners allège that the controversy is separable, and 
can be fuUy determined, as between your petitioner Marie V. and the com- 
plainants, without the présence of any other défendant" The necessary 
bond was flled along wlth this pétition, but the record does not show that any 
order of the state court was ever entered, approving the bond, and dlrecting 
the removal of the case to the fédéral court. The term of this court next 
ensuing after the filing of the pétition for removal will oecur on the fourth 
Monday of November, 1898. A transcript of the record was flled in the clerk's 
office of this court August 4, 1898, — how or by -whom does not appear, but cer- 
tainly without any leave of the court to that end. That transcript shows that, 
amohg other proceedings in the state court, on the Ist day of July, 1898, the 
day before the pétition for removal was filed, the plaintiffs were granted leave 
to amend the bill, and given 10 days within which to flle the amendment, and 
that on the 7th of Jùly, 1898, after the pétition for removal had been filed, the 
plaintiffs filed in that court the amended bill appearing in the transcript. We 
are informed by the brief of counsel, and the présentation of a copy of the 
chaneellor's order, that, notwlthstanding the pétition and bond had been filed, 
the plaintiffs, ignoring the pétition for removal, moved in the state court for 
a pro confesse, and appointment of a receiver by the chancellor. This he 
refused, as appears by a copy of his order presented by counsel, because the 
93 F.— 2 
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case had already been removed to the United States circuit court, and l>ecause 
the insolvency of tiie défendants and Injury to the complalnants were flatly 
denied. Immediately after the order of the chancellor refuçlng the recel ver, 
notice of this application for the appointment of a recelver in this court was 
served, on the 13th day of August, 1898, after which défendants flled their 
sworn pétition asking for an order compelling the plaintifEs to produce a certain 
deed, linown as "Exhlbit D" to plalntlfCs' amended blll, which they allège is a 
forgery, and that it was necessary for them to see the^ original document 
before they could file their answer, which they desired to use on the hearlng 
of this application for a recelver. That application of the défendants was re- 
fused, for reasons stated in the opinion of the court heretof ore filed herein. 

The amended bill suppléments the original bill with allégations of a some- 
what différent character. It avers that Nathan Adams, the trustée in the deed 
of gift, havlng died, the plaintiff Iris C. Ryder was substituted in his stead by 
a decree of the chaneery court, upon proper proceedings instituted by her for 
that purpose, by a bill against the défendant Marie and the heirs of the de- 
eea,sed trustée, and that as such substituted trustée she is entitled to ail the 
rights and powers vested in him, and "is alone entitled to coUect the rents." 
etc. It then allèges that after the défendant Marie became of âge, and in 1891, 
she executed "a deed or contract" whereby she , "conôrmed" the plaintiff Iris 
0. Ryder's "right to manâge and control the sald property in as full and com- 
plète a manner as she would hâve managed and controUed it had the deed 
filed as Exhlbit B to the original bill not been made," and "agreed, in con- 
sidération of the gifts she had received from eomplainant Iris C. Ryder," that 
the plaintiff Agnes P. Ryder "should share witli herself the rents and profits 
derived froni the said lands." It next allèges that Bateman, the husband of 
the défendant Marie, is extravagant and wasteful In his habits, that he en- 
tirely dominâtes and controls the défendant Marie, and that. unless restrained, 
he will çônvert tlje entire rentals and.proceeds of sale, if able to sell, to the 
gratification of his own pleasures, and not to the exclusive behoof, use, and 
beneflt of Marie V. Bateman, his wlfe. It also ^lleges; as does the original 
bill, tha,t Louis T. Bateman and Marie V. Bateman are entirely insolvent, and, 
if they are permitted longer to collect the rents on the real estate^ the com- 
plalnants will sustain irréparable injury. The amended bill prays for a re- 
celver, for the same relief as, the original bill, and "that on the final hearlng 
of this cause the plaintiff Iris C. Ryder begiven control and management of 
the property, and ,tlie right to collect the rents therefrofli, by virtue of her 
trusteeshlp. Both bills walve the oath çif def endajats to their answer, and both 
the original bill and the amended bill are sworn to. The original bill allèges 
that Pauline Agnes Ryder, onie of the plajintifls, is a minor without a guardian, 
and sues t>y her rnother and next Irten^ Iris O. Byder, apji that they are both 
résidents of the clty of New York, and stp-te of New York, and that the défend- 
ants!, JjOuiS-T,jB(ateman and his wife, Ikiàrie Y. Bateman, are résidents of the 
çouhtypf Shelby, and State of Tennessee. , , 

, After thei piotioù for an,,ç(rder for the InsBection of . the plalntiffs' exhlbit 
was .ref ijsed, : the défendants, on the 29th ot ^ugust, 1898, Uled their answer 
to thft bjU fl.nd the amended bill, The aflswer is sworn toby the défendants, 
and foEwafded ^along with the transçrlpt from the state court,, to be used upon 
the hearlng of this application for a recsivér. This answer dénies almost 
every material statepient ott)ie bill and the afliènded bill. It dénies that under 
the will, of George, P. Coopèr theye wag cçnferred only a life estate on the 
said Iris C. Eyder, as chargea In the, fcill.ahdiJnsists that she acquired a fee- 
simple fitle to the property she acquired .updér.tfiat wlU, and states that on 
the 30th day of Jtwuary, 1890, by a propëir àçcree; of the chaneery court of 
Shelby coùlit/iln.the case ofSeverson .against Rydér àh,(J others, with ail the 
proper, , p^r;çifis before it, and especially * with both the plalntiffs and the dé- 
fendant MaJie y. Swlngley as parties to the bill. that court construed the wiU 
as.conferring uppn the dàughters of George P. Cooper an estate In fee, and 
not an estate fop life, wjth a remain derpverto their citlldren. The answer 
dénies that tlie plaintiff Pauline A- Ryder Is, the only living child of the said 
Iris C. Ryder,: and that sald Pauline ever became entitled, by her birth, or 
at any tlme, ■ to any interest in sald property by virtue of the will of her 
grandfather, as charged to the blll. It epiphaticaUy dénies that Marie V. 
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Swingley was taken when a small child and raised and cared for by the 
plaintiff Iris 0. Ryder, and says that she is the lawful child of tlie said Iris 
G: Ryder, born in lawful wedlock between her and her deeeased husband, A. 
L. Swingley, and tbat the "respondents are pained and shocked beyond degree 
to hâve such a false assertion made and sworn to by the said Iris C. Ryder." 
It States that the said Iris C: Ryder has many times, in courts of justice, by 
her oath deelared that she was the mother of the said Marie; that she has 
always been reputed to be the child of said Iris C. Ryder and her first hus- 
band, A. ïj. Swingley. It admits a deed of trust from the said Iris 0. Ryder 
to Nathan Adams for the use and benefit of the défendant, and avers that it 
was properly delirered to the trustée, or in some other way, for her benefit, 
about the date of its exécution. It sets up that the plaintiff Iris G. Ryder in 
February, 1872, was appointed the guardian of the said Marie, upon a bond 
which was then, and is now, insolvent, and that, shortly after she was qual- 
ified as guardian, the plaintiff Iris C. Ryder obtained the sum of $5,000 life in- 
surance on the life of défendant's father, A. L. Swingley, which belonged ex- 
clusiveiy to the défendant Marie, as his daughter; that, immediately upon the 
recelpt thereof by the plaintiff Iris G. Ryder, she converted the money to her 
owH use, and has never paid to the respondent any part thereof, either 
principal or Intërest, and that said sum of life Insurance money, with com- 
pound intërest, as under the law the plaintiff would be bouhd to pay, would 
be in excess of the value of this property; that her father left other property 
belonglng to the respondent, which the said Iris C. Ryder also has converted 
to lier own use. It then states that in March, 1878, immediately after the exé- 
cution of the deed of settlement to Adams, the plaintiff Iris C. Ryder, as the 
suardian of the respondent Marie, coUected the rents and profits of the real 
estate in controversy, and has treated the property as the property of the 
said Marie ever since that time. It allèges tbat the respondent Marie has had 
undisputed possession under the said deed from its date up to this time, a 
l>eriod of over 20 years, and pleads the statute of limitations, and the 7 years' 
continuons possession and 20 years of uninterrupted ownership, as a défense 
to any claim of title in the plaintiffs. It dénies that there were any errors in 
the description of the property, as alleged in the bill; and, if there were, it 
would not avail the plaintiffs to set the deed aslde. It dénies that the flnaa- 
cial considération of five dollars was not paid. It sets up lâches on the part 
of the plaintiffs in so long withholding this biU. It then says that the respond- 
ents never knew or heard of the existence of the "forged deed of September 28, 
1891," nntil it was set up In the amended bill; and against any claim under 
it the answer again sets up the statute of limitations. The answer then dénies 
that the respondents are attempting to sell the property, or put in any way a 
eloud upon or Inenmber the title; dénies that they or either of them is insol- 
vent, or that plaintiffs will sustain any injury by the défendants' continued 
possession of the property. The answer allèges that the plaintiff Iris G. Ryder 
during ail the time of her guardianship has coUected about $200 per month 
rent from this property, for which she has never accounted to the défendant' 
Marie V., nor to the court that appointed her, as her guardian and trustée, 
but that the money has been converted to her own use. The answer then sets 
up that in June, 1890, the plaintiff Iris C. Ryder conveyed a large amount of 
property in Shelby eounty to her co-defendant, Pauline, and that, by a pro- 
ceeding in the chancery court for that purpose, part of that property was sold, 
and ont of the proceeds thereof the défendant Marie was aJlowed to borrow 
the sum of $5,050 upon a mortgage contract signed by the said Marie and her 
mother. Iris G. Ryder, at an annual intërest of about $300,— the property in 
controversy in this suit having been conveyed under the mortgage as a secu- 
rity for that loan,— and that the plaintiff Iris C. Ryder joined as grantor in 
the mortgage in order to exécute the supposed trust held by her under the 
provisions of the decree substitutliJg her as trustée for Adams, the original 
trustée, who had died. The answer then avers tliat "respondents emphatically 
deny that the défendant Marie (fu the 28th day of September, 1891, or at any 
other time, executed a deed such arls exhibited by the purported copy thereof 
made Bxhibit D to tlie amendéd'bHl." "Respondents deny that such a deed,' 
or any deed of that character, was evêr executed," and say that "the said deed 
is a misérable and bungling forgery, which has been prepared and concocted 
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by the said Iris G. Eyder with the intent and purpose of using It as a means 
of cheating, wronging, and defrauding thèse respondents." The answer 
pleads, as to the deed, non est factum, and then proceeds to aver "that if such 
a deed could hâve been procured f rom said Marie, as charged, or if the f act 
be found to be so, then they charge that it was procured through fraud and 
duress, and "without a Isnowledge of its contents ever having been communl- 
cated to respondent Marie." The answer. avers that they hâve made numer- 
ous and sundry applications to be permltted to see the original deed, which 
has been always refused. The answer says that, at the time the deed pur- 
ports to hâve been; ewcuted, Marie had just come of âge a few days préviens; 
that her mother had bepn her guardian, and had reoeived $5,000 of her inter- 
est money, and the accumulated interest therepn, and had never made n' " 
settlement with her, and besides was claiming the right to exercise constant 
dominion and control over the affairs of the respondent, in conséquence of lier 
trusteeship, and she thereby dominated Marie and her affairs so as to place 
her under great duress. The answer then says that the said Iris 0. Ryder is 
totally unflt to act as trustée for any one, and that especially Is she uniit to 
exécute any trusts connected with respondent's interests, because "she is glven 
to gambling in futures, and squanders the money she can get, , in the bucket 
shops of New Yorii." It states that she has ail thèse years purjwrted to act 
as trustée under the decree substitutlng her foj Natlian Adams, without ever 
having given any bond as trustée, without ever having taliea the oath of 
trustée, and that neither bond nor oath hâve been waived in the deed creating 
the trust. The answer dénies that she is trustée under that substitution, or 
can claim any rights against the respondent because of it. It sets up that 
the plaintiff Iris G. Ryder committed a breach of her trust under that deed 
and decree of substitution, by conveying ail the property in controversy to her 
co-defendant, Pauline, on the 7th day of June, 1898, and that she is seeliing 
by this deed and pcoceeding to betray her trust. The answer admits that the 
défendants are assertlng the right to approprlate and collect the rents and 
profits of the property, and deny that the said plaintiffs hâve any right or share 
therein. The answer allèges that the deed to Nathan. Adams only created a 
dry and naiied légal tltle in him, and that they are advised that tiie trust 
ceased to be an active one when the défendant Marie became 21 years of âge, 
and, while the deed expresses the considération of love and affection, yet the 
grantor, Iris G. Ryder, was then indebted to the défendant Marie, principal 
and interest, in the sum of seven or eight thousand dollars, and that this in- 
debtedness constituted a part of the considération for the deed. The answer 
charges that this proceeding is instituted for the purpose of placing the défend- 
ants in ènancial straits, through the opération of a receivership, so as to 
force them into terms which they could not otherwise obtain, and to further 
embarrass the défendants by deprlving them of the means of paying the inter- 
est on the mortgage debt, so that it may be forced to a sale under that security. 
It states that the défendants hâve spent several hundred dollars in repairing 
the property, and hâve given great attention to the procurement of good ten- 
ants, that the taxes are liept paid, and the interest 'on the mortgage debt is 
Isept paid. and that the husband of the respondent is not extravagant and 
wasteful in bis habits, but is saving and economieal in his conduct; and it 
closes by saying that the défendants are under the necessity of keeping the 
interest, taxes, and repairs paid, and to "reimburse themselves for expenses, 
and maintain their crédit and character as reliable and responsible citizens, 
which said Iris G. Ryder has sought to destroy by a wiclied and unfounded 
criminal prosecution, and by a receivership herein on a pretended claim of 
right on her part." 

L. T. M. Canada, for plaintiffs. 
Edgington & Edgington, for defeniants. 

HAMMOND, J. (after stating the ilÇaçfs as above). No afadavit 
or other proof has been flled on either.r«ide to support the remark- 
able statements of this original and amended bill, or the not less 
remarkable statements of the answer which has been flled to it; 
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and we are left, on this application for a receiver, to détermine the 
question upon tliese bare statements alone. 

The slightest inspection of this record shows that there are the 
gravest questions of our jurisdiction, both as relates to the parties 
and the subject-matter, under the acts of congress regulating re- 
movals from the state courts of suits between citizens and aliens, 
and forbidding the fédéral equity courts to entertain jurisdiction 
where there is a plain, adéquate, and complète remedv at law. Acts 
1887-88, ce. 373, 866, § 2 (24 Stat. 552; 25 Stat. 433); 1 Supp. Rev. 
St. pp. 611, 612; Rev. St. § 723. Nor are thèse questions any less 
intricate when complicated with the irregularities of practice that 
hâve ta!«"n place in this case by filing an amended bill in the state 
court af ter the pétition and bond for removal had been flled ; by fil- 
ing the record in this court, without any application or leave of the 
court, before the time prescribed by the removal act for its trans- 
mission to this court; by flling the défendants' answer without like 
leave to file the record hère; and by submitting this motion for a 
receiver upon an irregular record, with no proofs, by affldavits or 
otherwise, in support either of the bill or the answer, the oath to 
which is waived ; the bill and answer being also flatly contradictory 
in almost every statement, and especially as to the "résidence" of the 
défendants seeking to remove the case, so essential, under the act 
of 1887, to be established for purposes of jurisdiction by removal 
under that act. The bill says they are résidents of Shelby county, 
Tenn., and the pétition for removal says they are résidents of Cal- 
ifornia, — oath against oath. The pétition for removal also avers 
that the défendant husband is, and was at the time suit was begun, 
"a citizen of Great Britain,"'and the wife a citizen of California; and 
it is by no means certain that this is a sufScient description of his 
national character, though the case may be distinguished, probably, 
as to that expression, being the équivalent of the more techhical 
form of ancient usage,— "an alien, and a subject of the queen of the 
United Kingdom of Great Britain and Ireland," or "an alien, and a 
subject of the kingdom of Great Britain." Stuart v. Citv of Easton, 
156 U. S. 46, 15 Sup. Ot. 268. Besides this, it bas not yet been 
definitely settled, so far as we are advised, whether or not the de- 
fendant wife by her marriage to an alien has not herself become an 
alien, at least so far as the right to sue, and the liability of being 
sued, in the fédéral courts are concerned. Pequignot v. City of 
Détroit, 16 Ped. 211; Comitis v. Parkerson, 56 Fed. 556. It also 
appears tha t the plaintifEs are citizens of New York, so that the suit 
is one in which none of the parties are citizens, inhabitants, or rés- 
idents of the state in which the land in controversy lies, and in which 
the suit is brought, if the removal pétition states the truth, but citi- 
zens of another state are suing défendants, who are both aliens, it 
may be; and, while the pétition says they are "résidents" of Cal- 
ifornia, the bill says they are "résidents" of Tennessee. Cooley v. 
McArthur, 35 Fed. 372; Cudahy v. McGeoch, 37 Fed. 1; Walker v. 
O'Neill, 38 Fed. 374; Sherwood v. Valley Co., 55 Fed. 1. Is an alien 
a "résident" of any state, within the purview of this act of congress? 
Steamship Co. v. Kane, 170 U. S. 100, 18 Sup. Ct. 526; Railway 
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Co. V. Gonzales, 151 Ù. S. ^6, 506, 507, 14 gup. Ct^ 40;,, Tlig, péti- 
tion for removal assert» a, separable controyersy, and thât tbe hus- 
band ig only a nominal party; but is that possible, when à liusbaûd 
and wife are chargea as joint trespasseps, withJaolding the posses- 
sion of real estate from the plaintiffs, claiming to be the rightful 
owners? Starin v. City of New York, 115' U. S. 248, 6 Sup. Ct. 28; 
Andersen v. tVâtt, 138 U, S. 694, U Sup. Ct, 449. , 

The , questions arising under Eev. St. § 723, as to an adéquate rem- 
edy at law, are quite as complex as any above noted : Whether, if 
this be a bill "to remove acloud" from the title of the plaintiffs, 
they can sustain it, being out of possession. Lacassagne v. Chapuis, 
144 U. S. 119, 12 Sup. Ci 659; Whitehead v. Shattuck, 138 U. S. 
146, Il Sup/Ct. 276; Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712. 
Whether the flling of an answer has waived this objection. Reynes 
T. Dumbiitj 130 TJ, S. 355, 9 Sup. Ct. 486; Kilboum v. Sunderland. 
130 U. S. 505, 9 Sup. Ct. 594; Betts v. Lewis, 19 How. 72; Reyn- 
olds V, Watkins, 9 C. C. A. 273, 60 Fed. 824; Wait v. O'Neil, 22 
0. a A. 248, 76 Fed 408; Id., 72 Fed. 348. Whether it is in fact a 
bill to remove a cloud, anà not maintainable, or is in fact a bill to 
r^sçind one's deed of gift for want of considération, or (taking the 
irregularly ûled amen.ded bill into considération) a bill to enforce the 
devises, of g. will, or one to enforce the trusts of a settlement by 
deed of gift to protect a married woman, or the, spécifie perform- 
ânceoî a contract to share the "proceeds" of real estate,, and for its 
"management and control," and therefore maintainable, in some of 
thèse aspects, under the gênerai prayer for relief, although not un- 
der the spécial prayer to remove a cloud. Inconsistent as thèse 
naany-sided claims for relief may be^ under a gênerai prayer, there 
being no demurrer or plça to the jurisdiction, whether or not, again, 
the fljing of the answer has not we^ivec| ail objections in that behalf ; 
a, pléa only being appropriate to présent the antagonistic facts set 
up in the answer as against the jurisdiction of a court of equity to 
ehtertain the bill in any aspect. This opens a rather wide field of 
inquiry as to the eflect of Eev. Si:. § 723, on a bill so inartistic as 
this, and so destitute of any interprétation by its prayer of what is 
wanted in the way of relief, except that a receiver is wanted, as if 
thàt might be the main purpose of the bill, instead of an incidental 
purpose, dépendent upon a fairly made out case of prima facie right 
to the property, through established methods of équitable relief or 
remedy, and not a mère action at law to recover a possession wrong- 
f ully withheld, which an action of ejectment would remedy, in some 
of its aspects, at least. Where is the légal title to this property, in 
the view of the bill? Clearly, in the plaintiffs, — one or both. Then 
why would not ejectment lie? If one out of possession cannot, in 
a fédéral court of equity, maintain a bill to remove a cloud from 
th(e légal title, particularly when the alleged cloud is one's own deed, 
not denied as to its exécution, but only as to its effect, thepe being 
a failure of considération, i^ the question of jurisdiction be open, 
notwithstanding the auswer, shaH the case be remanded to the gtate 
court, if such a jurisdiction m^ybeexercised there, be docketed hère 
on the law side as ah action at law rightf ully removed, upon a rule 
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to replead, or be dismissed without préjudice to bringing an action 
at law? Thèse are ail perplexing questions, not very easy of solu- 
tion on a record such as is now presented. Yet, under the strict 
command of section 5 of the act of 1875, still in force, that if at any 
time it shall appear, no matter how, that the court has no jurisdic- 
tion, the suit shall be dismissed or remanded by the court on its own 
motion, it is always the dutv of the court to look to the jurisdic- 
tion and détermine it. Act 1875, § 5 (18 Stat. 472); 1 Supp. Rev. 
St. p. 83; Morris v, (îilmer, 129 U. S. 315, 325, 9 8up. Gt. 289; 
Cameron v. Hodges, 127 U. S. 322, 326, 8 Sup. Ct. 1154; Graves t. 
Corbin, 132 U. S. 571, 590, 10 Sup. Ct. 196; Crehore v. Eailway Co., 
131 U. S. 240, 9 Sup. Ct. 692. So, when an application is made for 
the appointment of a receiver, it becomes ail the more necessary to 
look immediately to the question of jurisdiction, lest, if one be ap- 
pointed, other perplexities arise, that might embarrass the court, if 
it should turn eut there was at the beginning no jurisdiction of the 
case. Electrical Supply Co. v. Put-in-Bay Waterworks, Light & 
Railway Co., 84 Fed. 740; Gumbel v. Pitkin, 124 U. S. 131, 8 Sup. 
Ct. 379; Compton v. Jesup, 15 C. C. A. 397, 68 Fed. 263. 

The question whether the court or judge may or shall remand the 
case for want of jurisdiction on the occasion of an application foi* 
a receiver, or other extraordinary action, made in the time inter- 
mediary from the âling of the removal pétition in the state court to 
the first day of the next term of the fédéral court, to which alone 
the record is returnable, by the very terms of the statute, has never 
been authoritatively décided, so far as I am aware. Rev. St. § 639 ; 
Act 1875, § 7 (18 Stat. 472); 1 Supp. Rev. St. p. 83; Acts 1887, 1888, 
§ 3 (24 Stat. 552; 25 Stat. 433); 1 Supp. Rev. St. pp. 611, 613; Prink 
V. Rlackinton Co., 80 Fed. 306 ; Hamilton v. Fowler, 83 Fed. 321. 

Nevertheless, it would seem that, if the court within that time 
may take extraordinary jurisdiction for extraordinary purposes, it 
might and should then and there remand the case, if it hâve no ju- 
risdiction, vi'ithout pretermitting that fundamental inquiry to a later 
date; especially if the parties were likely to sufîer injory by a long 
delay between terms, as in this case of quite five months betweea 
the twp dates. The rigid rule that the fédéral court can acquire 
jurifediction only strictissimi juris, that its jurisdiction is defeated 
unless the record is âled strictly according to the statute, and that 
it bas no power to proceed, or authority over the case, generally, 
until that date arrives, must, ex necessitate rei, yield to the circum- 
stancé that the injury of a suspension of jurisdiction between the 
two courts, as if between the heavens and the earth, may involve the 
parties in serious Ipss, and the court in the embarrassment of ap- 
pointing a receiver where there is no jurisdiction to do anything at 
ail iii the premises, instead of remanding the case at once to a court 
compétent to deal with that question without any embarrassment. 
Either the relief that cornes of remanding the case under such cir- 
cumstances must be classed with that of granting injunctions, dis- 
solviûg them, appointing receivers, and the like, as extraordinary 
relief, which, like the other s, the court may grant, within the time,, 
as of necessity, against the gênerai rule, or else section 3 of the act 
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oî ISTS, as amended by the acts of 1887 and 1888, requidiig tbe 
record to be flled at the next succeeding term of the fédéral court, 
mùst be construed, pari passu, with section 3 of the act of 1875, and 
in the light of the always established ruie that the fédéral court 
might take intermediate and extraordinary jurisdiction for the pur- 
pose of preserving the property, and the like, and for that purpose, 
if circumstances demand it, may at that time remand the case, if 
there can bê no jurisdiction acquired when the flrst day of the next 
term arrives, — ^if the jurisdiction be impossible by àny further ac- 
tion to be taken in the case, and the flling of the record at the stat- 
utory time cannot confer or complète it. Why should the case be 
longer held, if there can be no jurisdiction? True, this question, 
perhaps, should be asked rather of congress than the courts; but by 
construing the two sections, as above suggested, for the common 
good of the gênerai scheme of the statute, \ve may hold that the one 
is modifled by the other, so that, if, by leave of the court, for some 
extraordinary purpose, on the application of either party, the record 
be flled before the flrst day of the next succeeding term of the féd- 
éral court, that court also acquires jurisdiction then and there to 
remand the case, if it can hâve no jurisdiction of it, and, in obé- 
dience to the flfth section of the judiciary act, must remand it. In 
the case of Respublica v. Betsey, 1 Dali. 468, 478, the word "not," 
in a statute, was eliminated on this principle of construction, the 
court remarking that: 

"In the construction of statutes, toc, judges hâve sometimes gone contrary 
to the gênerai words of it. They hâve expounded the words of an act con- 
trary to the text, to make it agrée with reasbn and equity," 

Again, in Levinz v. Will, 1 Dali. 430, 433, while construing stat- 
utes, the court observes that: 

"In doubtfui cases, therefore, we may enlarge the construction of an act of 
assembly, accordlng to the reason and sensé of the lawmakers, either expressed 
in other parts of the act itself, or guessed by considering the frame and design 
of the whole." Clting Arthur v. Bokenham, 11 Mod. 161. 

If the act, therefore, may be so enlarged as to take jurisdiction 
before our term for some extraordinary purpose, it may be so en- 
larged as to effectuate tliat same purpose by some other extraordi- 
nary relief, if need be. 

The foregoing questions as tô our jurisdiction hâve engaged, 
therefore, my serious attention, with the purpose of immediately re- 
manding the case, if it should be found that we certainly were with- 
OTit iany jurisdiction of it, and that it ought td be remanded. But, 
as now advised, it seems that we hâve jurisdiction both of the par- 
ties and of the subject-matter, as a court of equity. However that 
may be, for the présent the jurisdictional questions are reserved for 
the progress of the case, as the parties may be advised in the prem- 
ises. Tor the purposes of this application, the bill will be treated 
as well flled in equity, at least for the purpose of letting an équita- 
ble, if not a légal, joint tenant into the enjpyment of her share of 
the rents and profits under the deed from the feme défendant to the 
plaintififs. It is true that an action of debt or assumpsit might lie 
for any share of the rents collected and wrongfully withheld, but 
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this would scarcely be adéquate or complète, and would lequire a 
constant bringing of suits as fast as the rents were collected. Be- 
sides, for the présent the answer will be treated as a waiver of ail 
objections ou the score of a want of equity in that behalf, as well 
as to the whole bill. In that view, this would be technically a bill 
for the spécifie performance of that deed or contract. Apart from 
that deed, the suit is a mère struggle over the légal or équitable title 
by claimants ont of possession against one in possession under a 
deed especially good against the plaintififs, if it be good at ail, a^ 
against the averments of the bill. And this is the best attitude of 
the case as presented for the plaintiffs on their application for a 
receiver. 

Th^ bill is sworn to, and there is net an item of proof otherwise 
offered in support of the application for a receiver. Concède that it 
may be used as an aiîBdavit in support of the application, and it is 
fully met by the sworn answer of the défendants, which flatly con- 
tradicts every essential statement of the bill. The oath to the an- 
swer is waived, and it is thereby, perhaps, even on an application 
for a receiver made by the plaintiiï, shorn of the ordinary force of 
an answer in chancery as proof on ail the issues of the case. Yet 
it is as good as the bill, as an affidavit, and then we hâve an exact 
equilibrium of proof as to the facts, — oath against oath, and noth- 
ing more on either side. But the one is the oath of a claimant of 
ownership in possession, in support of that possession ; and the oth- 
er, of a claimant out of possession, seeking to establish an adverse 
cïaim of ownership. The circumstances of this possession do not 
distinctly appear. The bill says — incidentally, somewhat — that 
plaintiff Iris C. Ryder, on account of her dévotion to défendant 
Marie, "bas permitted her and her husband to act as the agent" of 
the plaintiffs "in the collection of the rents, permitting the said 
Marie Bateman and Louis T. Bateman to enjoy a portion of said rents 
when so collected"; that this was their only means of livelihood; 
that they hâve taken advantage of this "generosity," and now set 
up an exclusive right to the property under the deed of gift, denying 
ail right of plaintiffs, having "accounted to complainant for an in- 
signiflcant amount of the rents they hâve collected." The answer 
treats this part of the bill somewhat obscurely, and sets up adverse 
possession in défendant Marie ever since the deed of gift, about 20 
years, that the possession of the plaintiff was held as guardian or 
trustée for the défendant Marie, that she has never accounted to de- 
fendant, but has appropriated the money largely to her own use, 
and misappropriated much of it by "gamlsling in the bucket shops." 
The resuit of this, as évidence, is that the défendants substantially 
deny any agency, and claim the possession as one in their own right; 
and again it is only oath against oath, with the burden of proof on 
the plaintiff. Thus it is with ail the important facts, — as to the 
proof of them, the burden of proof being always on the plaintiffs, it 
must be remembered. The bill says that the original deed of gift 
was never delivered. The answer says it was. The fact that it 
went to record appears, and is not denied, which is a corroborating 
circumstance, if not a eonclusive one, in favor of delivery, standing 
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by itself, and unexplained by any facts to depriyé this fact of its 
légal effect as a delivery. So, take the averment of the bill that thé 
plaintiff Iris C. Eyder is not the mother ôf the défendant Marie. It 
is denied by the answer, and deûounced by the défendants as "a hor- 
rible perjury." Naturally, thé plaintiff best knows hoiv this fact is. 
Jnst as naturally, there should be other people who either know the 
fact speciflcally, of of other facts to corrobdrate the plàintifl's state- 
ment ttiat the défendant Marie is nqt her child by birth. Yet we 
are asked, without the lèast corroborating probî, to oust the de- 
fendaïit of her possession and enjoyriient upon this bare statement 
of the plaintiff, against'the fact that the very deed itself recites that 
"she is the mother of the donee, and, acçording to the statements of 
even thé bill itself, has çônducted herself as Such. Moreover, the 
fact is pf a character, formidable as it seems and may be in relation 
to thé wîll of George P. Cqoper, and thé right of défendant to claim 
under it as his grandchild, that is not controlling as against the 
defendant's title under the deed pf gift; for the considération of 
nàtural love àhd affection may attach jn behalf ttf an àdopted child 
as weîl as'of one's owii' child^ and, if thé'fact stated as a basis of 
that considération be false, nevertheless the deed niay be good, and 
thé grantor be eStopped by the deed itself to dçny ît. 

Comihg now to the p^intiffs' cïaim uridér the'Mll of their father 
and grandfather, it appears by the bill' that at thé very least the 
plaintiff Ms C. Eyder had àlife éstate ih this pi^operty, which passed 
under her deed to the défendant, and that of itself will support her 
possession as a rightful one, until the deed' of gift is rescinded by a 
decree oh this bill; and the real question, on the application for a 
receiver, is whether it appears probable that thé : deéd of gift will 
be rescinded at the heariûg ùpoli the proof offefed to sustain the ap- 
plication. The plaintiffs must show at least a prima fade case of 
right by the proof adduced. The Want of it has already been point- 
ed out; but, more, if thé tacts stated for rescission should be proved 
at thé hearing, it is very doubtful if they would sustain a decree 
for restission, except as to the fact of nondelivery, and, as to that, 
the bill contains no averment of a single circumstance to militate 
against ks delivery for record, as before pointed ont. Again, the 
answêr sets up the fact that à court of compétent jurisdiction, witli 
thèse plaintiffs and défendants before it, has construed the grand- 
father's will to hâve devised to the plaintiff Iris C. Kyder, not a life 
estate, with remainder to her children, but an absolute estate in fee. 
A certifled copy of this decree is not furnished hère, and possibly 
the mère statement of thé answer is not proof of the fact; but it pré- 
sents an issue of fact, at least, which, as an issue, may be considered 
on this application as to the probability of plaintiffs' success at the 
hearing. 

The amended bill présents a claim by the plaintiff Iris C. Ryder 
to be let into possession as a substituted trustée for Adams, the 
original trustée, who has died. For the présent application it Is 
suiHcient to say that, on the case made by the bill alone, it is scarce- 
ly possible that a court of equity would install as trustée for a mar- 
ried woman one who dénies the title of the beneflciary, répudiâtes 
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the trust, and sets up for herself and another an adverse and hostile 
title. Indeed, on the application of the married woman, such a trus- 
tée probably would be removed, if in possession, and another, more 
friendly to the trust and the beneficiary, substituted. Nor can the 
plaintifl, under those circurastances, assume the attitude of the next 
f riend of the beneficiary, to protect her agàinst the alleged extrava- 
gance of her husband, if that could be, under such a trust as the 
deed créâtes, a ground of équitable interférence with the ordinary 
right of one having the whole bénéficiai estate, to do with its in- 
come as she might please. 

The disputed deed from the défendant to the plaintiiïs présents an 
altogether better claim for them to be let into possession for at least 
their share of the rents. It is very peculiar in its form, and may be 
of doubtful construction as to its légal effect. As a mère cont'ract 
to allow the plaintiff Iris C. Eyder "to manage and control" the prop- 
erty, as it is suggested by the amended bill to be, it may not be ir- 
révocable by the défendant, notwithstanding its agreement that it 
shall be "irrévocable''; for surely no court of equity would enforce 
such an agreement, when the "management and control" were in the 
hands of one who since its exécution had set up adverse claims to 
the property, denying not only the title of the grantor, but its effect 
as resérving ahything by it to herself. Courts of equity do not com- 
pel any one to keep, on the score of agency, their property rights, 
whatever they may be, in the control of hostile agents or trustées 
claiming for theraselves against the trust or agency, and may even 
relievé against a contract to that effect, as unconscionable. But 
even if the deed goes further, and reconveys to Iris C. Ryder the es- 
tate she held before, still it plainly reserves to the défendant a share 
of the property; and, as before, a court of equity will not compel 
one co-teûant to submit absolutely the control to another co-tenant, 
who dénies ail share to the other, or ail interest, as the plaintiff does 
hère. And yet that control is the relief asked by the bill. It is pre- 
cisely on this principle that the défendant cannot keep possession, 
absolutely, if that deed be valid; and for precisely that reason, if the 
alleged danger by insolvency, extravagance, and wastefulness were 
proved, a reeeiver should be appointed, and would be, if the exécu- 
tion of the deed had bèeii admitted by the answer. But, as always 
before, the answer dénies the existence of the deed, avers it is fabri- 
cated and forged; and again there ife only oath against oath as to 
the fact, with the burden of proving it on the plaintifls. The deed 
itself is not exhibited, but only a copy, and it appears by the answer 
that the plaintiff refuses to diselose it and to allow the défendants to 
see it; and by other proceedings in the case it appears that she puts 
the défendants to their bill of discoveryto obtain a sight of the origi- 
nal documentas shehas a right to do, accordingtoour décision herein. 
But, notwithstanding that right, the fact that the document is with- 
held is to be taken as a suspicions circumstance against the plain- 
tiff on this application. The ground for withholding it is stated to 
be that the défendant Louis T. Bateman is not a proper person to 
hâve possession of papers, but, if that be so, the danger conld be 
guarded, according to the practice, by depositing the deed with the 
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clerls, into whose keeping it wpuld remain during the process of in- 
epecîtion. Another suspicious circumstancé, which, until explained, 
must have its eiïect on the hearing of this application, is tliat this 
deed, Exhibit D to the amended bill, alleged by respondents to be a 
forgery, was not mentioned in the original bill as a source of right 
or title in the plaintiffs, or referred to in any way, and is for the first 
time mentioned in the amended bill. That is a peculiar fact in the 
case. So, if the case is to be one of strategetical maneuvers on the 
chessboard of litigation bj parties mutually distrustful of the com- 
mon honesty of each other, the courts can aid neither litigant, except 
by keeping within the strict lines of légal remedy and procédure. 
There is no proof on this application of the existence ol the deed 
whereby the plaintiffs claim a share of the rents and property, ex- 
cept their oatb, and that is met by the oath of the défendants of its 
nonexistence. It is not on such proof that courts of equity appoint 
receivers, which are not to be had for the mère asking. 

The alleged insolvency of the défendants is denied, and there is 
no proof of it, nor of any fact or circumstancé from which it may 
be inferred, — again, mère oath against oath of interested parties. 
But no allégations of insolvency can strengthen the application, un- 
der thé circumstances above set forth. If the property belongs to 
the défendants, they are shown by its ownership not to be insolvent, 
in the sensé of having no property at ail; and it is not to be held 
that every man is to keep enough property, outside of that wliich 
is claimed adversely, to protect him from being ousted by a receiver 
from that which he has. The bearing of the fact of insolvency is 
often misunderstood on an application for a receiver, and often, er- 
roneously, it is supposed to be controlling. An insolvent party has 
the same right as another to enjoy his own until a better title is dis- 
played. If a plaintiff sets up a case where the défendant is under 
some sort of obligation to pay over the rents to some one else, and 
he be insolvent, that fact might be controlling, perhaps; but not if 
he claims as owner, and is in possession and enjoyment as owner, 
absolutely. Then, if his right of ownership be challenged, the plain- 
tiff must show something more than the challenge, to be entitled to 
a receiver pending the litigation. He mu§t show a probably better 
right of ownership; otherwise insolvency is quite immaterial. If 
the corpus be in danger, there might be a better claim against an in- 
solvent in possession of disputed property. Hère the answer dénies 
ail charges of mismanagement; avers that taxes and mortgage in- 
terest are promptly paid, and repairs kept up as required. 

One cannot read this bill and answer without the suggestion that 
it may hâve been improvident that the mother or foster mother, as 
the fact may be, should hâve given this large and valuable property 
to her child or foster child, subjecting herself to possible depriva- 
tion through that ingratitude of a thankless child which is "sharper 
than a serpent's tooth"; but, bitterly as she may now regret the 
deed, the courts cannot revoke the gift, beyond the rules of law. 
The deeds of grantors and donors must operate according to their 
terms, and cannot be rescinded because of the neglect of filial duties 
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by children; courts dealing only with their légal duties or obliga- 
tions. 

In the case of Sage v. Bailroad Ce, 125 U. S. 361, 376, 8 Sup. Ot. 
891, Mr. Justice Harlan observes that: 

"Whether a receiver shall be appointed is always a matter of discrétion, to 
be exercised sparingly and with great caution, * * * and always with 
référence to the spécial circumstances of each case as it arises." 

The case of Owen v. Homan, 3 Macn. & G. 378, 4 H. L. Cas. 997, 
is perhaps the leading case on this subject, and is appropriate hère. 
It is there said that: 

"The granting of a receiver is a matter of discrétion, to be governed by a 
vlèw of the whole circumstances of the case,— one most material of which 
circumstances is the probability of the plaintîft being ultimateiy entitled to a 
decree." 

In another case (Bainbridge v. Baddeley, 3 Macn. & G. 413) it is 
said there are two grounds only for appointing a receiver : 

"(1) That there is a reasonable probability of success on the part of the 
plaintiff ; and (2) that the property, the subject of the suit, is in danger." 

In Vose V. Reed, 1 Woods, 647, Fed. Cas. No. 17,011, Mr. Justice 
Bradley lays down substantially the same rules for the guidance of 
the courts as found in the other cases. 

Chancelier Kent, in Verplank v. Gaines, 1 Johns. Ch. 58, remarked 
that: 

"The court ought not to interfère pending litigation, when the plaintiff' s 
right is not perfectly clear, and the property itself, or the ineome arising from 
it, is not shown to be In danger." 

That is the universal rule in cases like this, — reasonable prob- 
ability of plaintifE's right, and danger to the property, established 
before the hearing by sufficient proof to satisfy the court of both 
thèse conditions. 

And in Houlditch v. Lord Donegall, 1 Bail & B. 402, it has been 
observed: 

"That such interférence Is, to a certain extent, giving relief,— in fact, de- 
priving the défendants of a présent use and enjoyment of the estate, and so 
far a décision pro tempore against them; and therefore, without some stroug 
necessity, the court ought not to do any act to disturb tlie existing possession, 
until, from a view of the whole case by a regular adjudication, it can pass 
upon the right." Willis v. Corlies, 2 Edw. Ch. 281, 286. 

In Baird v. Turnpike Co., 1 Lea, 397, the court, in determining 
•whether a decree appointing a receiver may be superseded, remarks 
that such an appointment is extraordinary process; that ordinarily 
it cannot be superseded by the appellate court, unless "it would af- 
fect possession which is itself a right," where the contest is over the 
légal title to land; and the intimation is that in such a case there 
is the want of power to appoint a receiver. Possibly that may be 
going too far, but it shows with what solicitude courts protect the 
possession of one having a prima facie right to it, against a plaintiff 
who does not show a better prima facie right at the time of the ap- 
plication. 
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In'Picbmond V, Yg^te^, 3 Baxt. 204, there was a^^upersedeas of 
an interlocutory dëcree appointing a receiver of the rents on the 
application of a defend^jn^, as agaip^t a plaintiff. w;^io was in pos- 
session, in à controversy as to the reàl owner of.tbelsiid.. The court 
says: ■/ . . , 

"It is a coEftest as to tte title o£ the land, tiie complainait being In pos- 
session; and, until it Is determined at the hearing that her title is invalid, 
she cannot be disturbed in her possession." 2 Daniel, Oh. Prac. (6th Ed.) 1715, 
1718, 1720, 1T25. 

This âûthor notes tbat: 

"A receiver may be appointed against a party having possession under a 
légal title. Thus, where fraud can be clearly proved, and immédiate danger 
Is llkely to resuit, if the intermediate possession should not be taken under 
the. care of the court, a recelveï may be appointed." 

For which he quotes in the notes Lord Eldon's observation to that 
effèct in Llbyd v. Passingham, 16 Yes. 70; saying, also, that "the 
court interposes against the légal title with reluctance." 

This doctrine is approved by the suprême , court in Wiswall v. 
Sampson, 14 How. 52, 64, where it is thus statéd: 

. "If the Berson holding, the légal Interest is not In possession, the équitable 
claimant against the property is entitled to the interférence of the court, not 
only for the purpose of preservlng it f ronl ' 'W^aste, but for the purpose of ob- 
taining the rents and profits aecruing, as a fund In court to abide the resuit 
of the litlgation. And thè court will also appoint a receiver, even against a 
party having possession under a légal title, if it be satisfled such party has 
virrongfuUy obtained that interest in the property. Thus, where fraud can be 
proved; ftiid immédiate danger' is liljely tO resuit, if possession pending the lit- 
lgation should not bé takèn by the court in thè meantime." 

The text writers are equally explicit on this subject, and cite in- 
numerable cases followirig the leàd of thosè already cited hère. 
High, Eec. §§ 19, 20, 591-603, et seq.;' Beach, Rec. §§ 5, 7, 67-70, 72, 
480-484, 486, 488, 489; 3 Pom. Eq. Jur. §§1330-1335; Beach, Mod. 
Eq. Jur. §f 931, 933, 936, 941; Beach, Mod, Eq. Prac. § 720. 

The casé of Hugoniîi V. Basely, 13 Ves. 105, wherein a receiver 
was appointed, has some features quite similar to this case, but the 
distinctions between the two are apparent. A widow, with an es- 
tate in Jamaiça, làmenting her destitute, condition, without considér- 
ation executèd a conveyance to her clergyman, a.s a friend she could 
trust to manage her affairs; reserving for herself only an annuity 
of an amount about equal to thè rental value. Lord Chancellor 
Erskine was embarrassed by the fact that the légal estate and pos- 
session were with the défendant, but there being "a very strong 
probability, that the plaintiff had the title to call baçk this estate, 
and becaupe of the suggestion of counsel that one standing in the 
capacity of a trustée cguld not take a bounty from the cestui que 
trust without great suspicion of und^e influence," appointed a re- 
ceiver pending the litigatioa, that was a case of a donor seeking 
to recover the estate from a donee who was at the same time trustée 
for the reserved interest, upon the ground of undue influence. This 
is the case of a donor without any reserved interest seeking to recover 
from the donee, for whom at the sàme time she is a trustée, upon the 
ground that the donee is not in fact the donor's daughter, as the 
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deed recites, and of a subséquent reconveyance by the donee wliich 
is denounced a forgery. 

Mr. High in his work on Eeceivers, as do the other authors cited, 
States that the insolvency of a défendant in possession does not of 
itself warrant the court in appointing a receiver, but, in addition, it 
must appear that the plaintiff has a probable right to recover in the 
end. High, Rec. § 18, citing Gregory v. Gregory, 33 N. Y. Super. Ct 
39 ; Lawrence Iron-Works Co. v. Rockbridge Co., 47 Fed. 755. 

Kecurring now to the quotation from Mr. Justice Nelson'a exposi- 
tion of the principles governing the application for a receiver in a 
case like this, in Wiswall v. Sampson, supra, it is apparent that the 
défendant has not the légal title, strictly and technically considered, 
perhaps, but she has the "légal interest," to use his words, — chosen, 
no doubt, to accurately express the fact, running through the authori- 
ties, that the protection of the défendant in possession does not 
dépend on the bare technical légal title, but on the right to enjoy the 
income or profits of the esta te as the owner thereof ; and, united 
with her trustée, the défendant has that, if her deed is good, both as 
to the légal and équitable interest. She may be separated from the 
bare légal title, but otherwise she has the entire interest, under the 
terms of her deed. It is not necessary to inquire whether the trus- 
tée under that deed had auything more than "a dry trust," or whether 
the effect was to give her a légal title. Certainly he has no active 
duties imposed by the terms of the trust. She has, in my opinion, 
the sarae standing in a court of equity, on an application like this, 
and under the peculiar circumstances of this case, as if she stood hère 
with the légal title, or as if she and her trustée were both standing 
hère, in possession. It is not to be overlooked that one of the plain- 
tiffs is the substituted trustée of the deed of settlement and gift, but, 
as already pointed out, she is a hostile trustée, denying her own title 
as trustée, and the défendants' interest under the trust, by denying 
the validity of the deed, and seeking to set it aside. She cannot claim 
under it and against it, and if she were in possession, making such 
claims of adverse ownership as she makes hère, a court of equity would 
remove her as trustée, or appoint a receiver against her, on the ap- 
plication of the défendant or her next friend. Therefore she can 
claim nothing as to a receiver on that score, but her application must 
stand on the merits of the hostile claims of adverse title she sets up 
by this bill. The application for a receiver must be denied. Ordered 
accordingly. 



EYDBR et al. v. BATEMAN et ux. 

(Circuit Court, W. D. Tennessee. October 3, 1898.) 

1. Equity Pkactice — Requiring Production of Documents — Rulbs m Féd- 
éral Courts of Equitt. 

Rev. St. § 724, is designed merely to give courts of law of tlie United 
States the power to require tlie production of documents to obviate the 
necessity of parties going into equity with a bill of discovery for that pur- 
pose in aid of an action at law, and in no way afCects the practice of 
fédéral courts of equity, which is governed by the gênerai equity rules 
prescribed by the suprême court, and where they do not apply by the 
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practice of the liigh court of çhaneery of England at the time those rules 
were promulgated in 1842. 
3. Same— RiGHT TO Inspection op Documents before Answbr. 

A fédéral court of equity will not compel a plaintlff to produee tôt In- 
spection a deed on wliicli rigHts in real property alleged in the bill are 
founded, and a copy of wliicli Is attaclied to tlie bill as an exhibit on a 
pétition of défendant before answer alleging that such deed is a forgery, 
but, If genuiné, was obtained by fraud; nor will tlie court enlarge tlie time 
for answering until the deed has been filed witl» the clerk. No litigant 
eau be compelled, as a matter of gênerai right, to produce his évidence 
for the inspection of his adversary in advance of the hearing, and the 
défendant is not entitled to an inspection of the deed to enable him to f orm 
an opinion as to its genuineness, and thus détermine which of the two 
inconsistent défenses he will make, but he is required to answer the bill 
in accordance with his knowledge and the facts. 

On Motion to Eequire the Production of an Exliibit for Inspection. 
L. T. M. Canada, for plaintiffs. 
Edgington & Edgington, for défendants. 

HAMMOND, J. This is an application by the défendants, upon a 
sworn pétition, to hâve the plaintiffs produce and file with the clerk 
for their inspection a certain deed mentioned by the plaintiffs in their 
bill as "Exhibit D" thereto, or else hâve an order enlarging the time 
of the défendants to file their answer until a given time after the 
plaintiffs shall hâve flled the original of the said deed with the clerk 
for that purpose. The bill makes a copy of the original deed an 
exhibit to the bill, but it is stated in this pétition that the plaintiffl 
Iris G. Eyder has repeatedly refused to permit the défendants to see 
the original. The défendants say, in their sworn pétition, "that the 
said deed is a forgery, and that no such deed was ever made by the 
said défendant Marie." Again, they say, "Eespondent Marie has no 
recollection or knowledge of the exécution, signing, or acknowledg- 
ment of the document sued on, and, if the signature to the same 
should prove to be her genuine signature, then it was obtained by 
fraud." The défendants further say in their pétition that the deed 
purports to hâve been acknowledged in Los Angeles county, Cal., 
before a notary public, and they believe that this acknowledgmant is 
alsp a forgery, and do not believe that it is the genuine signature and 
seal of the notary public attached to said deed; and, if it be so at- 
tached, that it is a forgery. The défendants say, also, in the péti- 
tion, that they will not be enabled to answer the bill inteUigently 
without an inspection of this paper, to the end "that they shall hâve 
proper facilities to prépare the évidence for the. défense of this case." 
And they ask to hâve ail further proceedings stayed until they hâve 
secured an inspection of the original document. It also appears by 
the statements of counsel and by the record that the plaintiffs hâve 
moved for the appointment of a receiver for the considérable quan- 
tity of real estate involved in the controversy; and the défendants, 
before the hearîng of the motion for a receiver, désire to file their 
answer to the bill, and this they cannot do until they hâve inspected 
the plaintiffs' exhibit. For this reason there has been considérable 
urgency about this application. 

The plaintifl Iris G. Ryder has flled an answer to this pétition of 
the défendants, also sworn to, denying that the deed is a forgery, 
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and stating that on or before the heaiing of this cause slie will pro- 
duce the paper, and establish its genuineness; that slie lias made a 
copy of the paper an exhibit to her bill; and states in the bill that 
on or before the hearing she will produce the paper, or a certifled copy 
thereof, as légal évidence. She states that the pétition is filed only 
for delay; that the défendants are totally insolvent, and are squander- 
ing the rents of the property; and that the défendant Louis Bateman 
is an unscrupulous man, not to be trusted with papers; and asks to 
hâve the motion for the receiver heard without further delay. 

This application must be denied. It is a great mistake to suppose 
that parties to a litigation hâve a promiscuous right to the production 
and inspection of the papers and documents in the possession of 
their adversary. A loose practice has grown up on this subject, 
and there is generally a good deal of complaisance on the part of 
counsel and the parties to the suit in the production of papers; but 
whenever the practice has been challenged it has been found that 
there are limitations to the right, which it is necessary that the 
courts should safely guard, in order to secure the citizen against an 
invasion of his right to hold and keep his papers from unlawful or 
impertinent inspection. Even litigants who expect to use their pa- 
pers in évidence are not required to produce them for the information 
of the other side, except under strictly guarded rules of practice that 
are intended to secure the protection of this right. Mr. Justice Brad- 
ley, in the case of Boyd v. U. S., 116 U. S. 616, 6 Sup. Ct. 524, de- 
nounces the practice of invading this right under the forms of law 
by judicial process, and shows how it is guarded in criminal pro- 
cédure bv a constitutionàl provision ; which was also enf orced in the 
case of Potter v. Beal, 2 C. C. A. 60, 50 Fed. 860, by annulling an 
order that had been granted for the inspection of papers in a crim- 
inal case. There is, perhaps, no constitutionàl provision to protect 
the citizen against seizures and searches in civil suits, as in criminal . 
cases, but it will be found, nevertheless, that the courts carefuUy 
avoid any unlawful violation of the citizen's right in respect of this 
protection. Railroad Co. v. Botsford, 141 U. S. 250, 234, 11 Sup. Ct. 
1000. 

Lord Chancellor Selborne remarks, in Minet v. Morgan, 8 Ch. App. 
361, 364, that "there might, perhaps, be great reason for holding that, 
if a man cornes into court as plaintiff, attacking somebody else, he 
ought to be bound to disclose everything on which he relies for the 
purpose of his attack. But undoubtedly that is not the présent rule 
of the court"; wherefore it is required that we shall détermine 
under just what circumstances the parties hâve the right to compel 
each other to produce documents for the inspection or use of the 
adversary in the litigation. 

Counsel, in their brief, refer to the judiciary act of 1789 (1 Stat. 
82, c. 20, § 15), which is now Rev. St. § 724, as furnishing authority on 
the part of the court to make this order. But it will be seen that this 
act is conûned to actions at law, and does not at ail apply to courts of 
equity. The only purpose and efîect of that act is to give courts of law 
the power to do what courts of equity may do in the matter of produ- 
cing documents without the formality of going into a court of equity 
93 F.— 3 
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■with a bill of discovery in aid of an action at law. Stbry, Eq. PI. p. 
106, § 555, note; Eailway Ce. v. Botsford, supra. Mr. Justice Bradley, 
in Boyd v. U. S., supra, refers to this statute, and praises the wisdom 
of congress in strictly limiting the right of production to "cases and 
under circumstances where tlie parties miglit be compelled to produce 
bodfes and writings by the ordinary rules of proceeding in chancery." 
He says: "The court of chancery had for générations been weighing 
and balancing the rules to be observed in granting discoyery on bills 
iiled for that purpose, in the endeavor to flx upon such as would best 
secure the ends of justice. To go beyond the point to which that 
court had gone may well hâve been hazardous." 116 U. S. 631, (> 
Sup. et 533. It will thus be seenthat the suprême court of the 
United States, by this interprétation, limits the power of courts 
of law, under this act of congress,. to^ precisely the power that courts 
of êquity hâve to compel the production of documents. And it be- 
comes, therefore, ail the inore important to détermine how courts of 
êquity proceed in thé exercise of their power to subserve the ends 
of justicej and at the same time protect the litigant against unlawful 
complilÉibn in the matter of the production of his évidence to the 
inspectîon of his adversary. J 

Theré bas been in récent years, by législation in parliament in 
England aiid in the législatures of the states, a very decided reform 
in the matter of procédure, the purpose being toavoid the cost and 
expehse of bills of difecovery to compel the production of documents 
which. under the rules governin^ courts of equify. should be pro- 
duced, by authorizing ail courts to compel the production: upon mo- 
tion made by the parties, withoutthe formality ôf bills of discovery. 
An example of this législation will bfe found in St. 15. & 16 Vict. c. 18, 
§ 20, wMch allowed the parties after answer, under certain circum- 
stances, to secure the production of documents by pétition; and by 
• more récent législation in England, aïid by orders of court, the prac- 
tice bas been entirely changed, and the production is enforced upon 
a proceeding by aflQdavit. Another ex&mple is found in the New Jer- 
sey êquity rule 31, that being a state where êquity practice is still 
preserved in its original form and purity to a great extent. That 
rule allows the inspection to be had without a bill of discovery, and 
upon motion, Dick. Eq. Prec. 151, 208. But it is to be observed that 
in ail this législation the courts are careful, while changing the meth- 
ods of procédure, not to change the fundamental principles which 
govern the exercise of the right of compelling the production of 
documents; no doubt actuated by the Same wisdom which Mr. Jus- 
tice Bradley attributes to congress in conferring this enlarged power 
upon the fédéral courts in actions at law. Coàgress has not yet 
chosen to change the method of procédure in the fédéral courts of 
êquity, and the very fact that Rev. St. § 724, is conflned to courts of 
law, is conclusive that the courts of êquity must proceed as they 
did and do without the aid of that statute. We are governed by the 
gênerai êquity rules prescribed by the suprême court of the United 
States, and, where they do not apply, by the practice of the high 
court of chancery in England at the time of the promulgation of 
those rules, in 1842. Equity rule 90; Bein v. Heath, 12 How. 163, 
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178; Betts t. Lewis, 19 How. 72. It will be found that that elabo- 
rate System of rules was largely intended to settle many disputed 
questions of chancery practice, but uniortunately they did not take 
up this question of the production of documents, and there is no 
rule governing the pra«tice. We must find thè correct practice from 
other sources, as also the particular circumstaiices entitling the par- 
ties to the production of documents as against each other. 

Mr. Justice Bradley, in the Boyd Case, cites Pollock on the Produc- 
tion of Documents, an old English work, which I hâve been unable 
to procure. And there is another work, Wigram on Discovery, 
which also I hâve been unable to consult. It appears that there bas 
been a good deal of conflict of authority on this subject. However, 
before we examine the authorities which govem the right and the 
practice, it will be well enough to understand precisely what is 
wanted in this case. The pétition discloses the fact that the de- 
fendant is uncertain whether she actually signed the deed of which 
inspection is wanted or not, and says that, if the signature should 
prove to be genuine, then it was obtained by fraud. Evidently what 
is wanted is an aid to the defendant's memory to détermine whether 
she signed the document or noL She certainly knows, or ought to 
know, whether, as a fact, she signed any deed transferring the prop- 
erty in controTersy ; and it is not unreasonable to require her to an- 
swer according to her knowledge and her memory, and not to gire 
her the choiee of determining whether the deed is a forgery, or a 
genuine document signed by her, according as she shall détermine 
whether the signature to the document is genuine or not by looking 
at it. It is not her opinion whether the actual signature to the 
document is in her own handwriting which the plaintiffs want by 
her answer and demand by their bill. It is her knowledge of the fact 
whether she transferred her property according to the purport of 
that document that the plaintiffs demand by their bill. And they 
hâve a right to her answer to that demand from her own knowledge 
of the fact. Again, the défendant knows, or ought to know, now, 
and should be able to state without an inspection of the document, 
whether or not there be in existence facts and circumstances or 
events which constitute a fraud in procuring her genuine signature 
to that document; and it would seem that justice would require 
that she should sélect which of the two alternative défenses she 
suggests by this pétition she will make, without any aid from an in- 
spection of the plaintiffs' document and muniment of title. . The two 
défenses are obviously inconsistent with each other. The deed can- 
not be at the same time a forgery and a genuine signature obtained 
under circumstances which invalidate It for some fraud committed 
against the défendant; and it is plain from the face of the pétition 
that what she really wants is to see the paper before she chooses 
any défense. If she and those she may call upon to pass their judg- 
ment upon the genuineness of the signature should say that it is 
a forgery, then she will déclare by her answer that it is a forgery; 
but, if she recognizes it as a genuine signature, then she will set 
up other facts and other circumstances in défense of the bill, which 
will avoid the deed upon some ground of "fraud." 
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Is it not entirely obvious tliat theré is no principle of justice which 
reqniP«B, under any circumstances, that a défendant should hâve 
this advantage in determining what défense she will malie, but 
that real justice requires that she shall answér according to her 
knowledge and according to the facts, without any alternative choice 
about the matter? Hence it would seem that uhder any method of 
procédure or under any rule of right upon this subject, whlch leaves 
open, to be determined in any way, a question of inspection, it should 
be denied, ûnder circumstances like thèse, nntil after the défendant 
has made her choice of défenses, if she supposes she has a choice under 
such a State of facts. No cause could better illustrate than this the 
wisdom of the rule declared in the cases that every litigant has the 
right to reserve the proofs that establish his case until the hearing 
thereof , and is not bound to advise his adversary of the strength of 
his case in order to enable him most successfully to défend against 
it; in ordei- to enable him to do what is proposed in this case, — 
choose whether the défendant shall set up one of two antagonistic 
and incongruûus défenses. She ought to be able to défend according 
to the facts, without such choice, if the défense be honest. 

The celebrated case of Princess of Wales v. Earl of Liverpool, 1 
Swanst. 114, 1 Wils. Ch. 113, and 2 Wils. Ch. 29, is the leading case 
in favor of this application by the défendants for an inspection of 
the plaintifls' document. It was there held that the proper order is 
not one to piroduce the document for inspection, but to enlarge the 
time of the défendant for ânswering the bill until such time as the 
plaintiffs shall deposit the document with the clerk of the court for 
the inspection of the défendant; and that order was made in that casé. 
It was a bill against executors seeking an account and payment of 
two promissory notes made by the testator. The défendants did not 
charge forgery in the plain terms of this pétition we hâve before us, 
but in the polite language of social diplomacy applicable to instru- 
ments set up by a princess of Wales they did say that when they 
had seen the promissory notes some time before they "appeared not 
equal in handwriting, construction, and spelling to the late duke's, 
and the form of the signature seemed unusual." A motion was made 
to hâve thèse documents produced and inspected by défendants be- 
fore making answer to the bill. It was at flrst refused by Lord 
Eldon until the affldavit was made more spécifie and in the language 
above quoted. He afterwards, however, allowed the order, and gave, 
in an elaborate opinion, his reasone for doing so. The soliciter gên- 
erai, in his argument in favor of the motion, called attention to the 
exceptional circumstance that it was a bill against a dead man, 
and his executors could not know whether the signatures were gen- 
uine until they had seen them; whereas, if the défendant had been 
living, he would be able to make answer from his own knowledge 
of the fact of signing the paper, and therefore the order then might 
not be appropriate. There were other "specialties," as somè of the 
judges in subséquent cases remark, about this case, growing ont of 
the relationship of the plaintiff to the deceased duke, her brother; 
but it is not necessary to call particular attention to them hère. The 
lord chancellor's opinion is very instructive, but requires f uU and 
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carefui reading to understand the reason for his décision; and it is 
évident from the face of it that he was struggling against the com- 
mon rule to find an exception in that case. He said that, if the 
défendant wants the production of deeds from the plaintiff, who 
has not said what, by his bill, he may say, — that he bas left the 
instruments in the hands of the clerk that the défendant may inspect 
them in order to answer the interrogatories that are propounded 
thereon, — then he must flle a cross bill, but the défendant cannot 
hâve an answer to his cross bill for the discovery until he has an- 
swered the original bill. Therefore, if the peculiar circumstances 
require that he must see the paper before answering the bill, neces- 
sarily there must be some relaxation and exception to the gênerai 
rule, or there would be worked an injustice to the défendant. He 
then quotes from the Practical Eegister, the great authority on 
chancery practice in that day, that under such circumstances the 
plaintiff shall give the défendant a copy of the instrument. Mark, 
the Practical Register says only a copy; but the lord chanoellor 
proceeded to lind the spécial circumstances in this case which con- 
stituted an exception to the gênerai rule, and made the orrier that 
the défendants should not be required to answer until a lortnight 
after the plaintiff had deposited the notes with the clerlï in court. 
The princess never did deposit the notes, and after some 18 months' 
delay the bill was dismissed for noncompliance with the order. 

This case of the Princess of Wales was stigmatized by Chancellor 
Walworth in Kelly v. Eckford, 5 Paige, 548, as "a political décision," 
and he says it had always been so considered. Certamly, judges 
who hâve subsequently considered it in England hâve dissented from 
ir as not being founded on any sound reasoning, and it is there re- 
garded as having been overruled. 

In Penfold v. Nunn, 5 Sim. 409, Vice Chancellor Shadwell ruled 
that: "The court will not, on motion of détendant, compel a plaintiff 
to produce documents in his possession, although the défendant swears 
that an inspection of them is necessary to enable him to answer the 
bill. He must file a bill of discovery." The opinion dénies the au- 
thority of the Princess of Wales Case, and directly refuses to fol- 
io w it. 

In Milligan v. Mitchell, 6 Sim. 186, Vice Chancellor Shadwell again 
rules that: "It is contrary to the gênerai ténor of the practice of this 
court to order a plaintiff, on the application of the défendant, to pro- 
duce a document in his custody; and I do not think I am bound to 
follow the décision in Princess of Wales v. Earl of Liverpool except 
in a case precisely similar to it. There were specialties in that case 
that do not occur in this." 

In Pickering v. Rigby, 18 Ves. 484, Lord Eldon himself refused the 
motion even in a partnership case, which has generally been consid 
ered to be an exception to the gênerai rule, because partners hâve an 
equal interest and ownership in the documents belonging to the flrm. 
The lord chancellor required a cross bill in that case. And again, in 
Maund v. Allies, 4 Mylne & C. 503, the lord chancellor again refused 
an order for the inspection of the plaintiff's document where there was 
a partnership, and one of the partners was receiver, except so far as 
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^is receiver's books were concemed.' In this case the court quoted 
flie remark oilLord Langdale in Wedderburn y. Wedderbupn, 2 JBeav. 
212, ;that tbe courts havç certainly sonietimes shown astuteiiesa in 
makirigtliese orders. Counsel had jaid that tbe court wo]xld.some- 
times labor indjrectly to make sûçii orders, but always repûdiated 
jurisdiction to do so when brought face to face with it; and then it 
was that LordXangdale made tlie abpve reniark, and referr^d to Shep- 
herd v. Morris, 1 Beav. 175, 4 Beavv232, which was a case|where the 
court refused the order for inspection, but again, as in the Princess 
of Wales Cape, 4^4; ^iiI^^'S^ the time to make the answer until after 
the plaintifl Jiad fllèd the documents with the clerk. 

In Wiley v. Pistor, ^ Ves. 411, Lord Eldon again refused the motion 
to inspect the plaintiff's. documents, although they had been made 
exhibits to a déposition which hehà^taken in the case. 

In Mickleth'vv'ait v. Mpore^ 3 Mer. 292, Ijord Eldon much discussed 
the question, and again irefusçd the motion for the production of docu- 
ments, and iield that a cross bill must be flled; and he; said in that 
case that even a plaintiiï, althougli he has the right tô inspect deeds 
admitted.l^ythe deîendant's answer, to be in his possession, on which 
his own title yests, cannotcompel the production of those relating only 
to the defendant's own title. And it will be seen from the âuthorities 
that the pl^intiJÏ has a much larger right to inspect the documents of 
the defendlànt which the défendant has flled in his answer than the 
défendant c^u ever hâve as against the plaintifÉ, for the reason that 
the plaintiff's bill, even w:bere it is not strictly or technically a bill 
for discovery, càlls ùpon, the défendant to answer speciflcally as to the 
allégations, pf the bill; and so, when the défendant, in his answer, 
refers to documents inhis possessiojti in such a way as to make them 
a part of his answer, the plaintiff may, without a bill of discovery, 
by motion compel the défendant to produee the documents for his in- 
spection. Biit this right of tbe plaintiff, to inspect the „defendant's 
documents is limited to particular cases, and is carefuUy guarded 
by the courts,, so as not to intrude upon the right of a litigant to keep 
possession of :llis own proof until he cbooses in the usual way to pro- 
duce it at the, hearing. Atkyns v. Wryght, 14 Ves. 211. 

In Brown v. Newall, 2 Mylne & G. 558, at page 573, Lord Chan- 
cellor Cottenhan^ ife^fers rather contemptuously to the Princess of 
Wales Case, and décides tjjat the right of inspection does not exist; 
quoting approyingly Lord Thurlow in Anon., 2 Dickens, 778, as fol- 
lows: "Did yqu ever know an instance of a defendant's applying 
against a plaintiff even to produce deeds? There cannot be any. It 
hath been denied. If you want it, you must file a cross bill for the 
purpose." 

In Burton V. Neville, 2 Gox, Ch. 242, Lord Chancellor Thurlow re- 
fused an order upon the défendant to produce papers which had not 
been submitted by him to be produced, saying the courts hâve never 
gone beyon4 the case where thé, parties had a common interest in the 
paper. ; 

In Spragg v. Corner, 2 Cox, Ch. 109, the défendant moved to hâve 
the plaintiff leave with the clerk a deed, it being stated by the bill 
that it was in the "plaintiff's custody, and ready to be produced as the 
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court should direct." Hère Lord Cliancellor Thurlow said that, "As 
the motion is not consented to, it was totally impossible, for it is a 
nniversal principle that, if the défendant wants discovery of any 
dced in the hands of the plaintiff, he must file a cross bill for the pur- 
pose." 

In the case of Jackson t. Sedgwick, 2 Wils. Ch. 167, the application 
was refused and the Princess of Wales Case was explained. 

In Davers v. Davers, 2 P. Wms. 410, the master of the rolls had 
granted an order on the defendant's pétition to inspect a deed which 
had been referred to ïn a déposition taken by the plaintiff; and that 
order the lord chancellor discharged, "for that the other side had nv 
right to see the strength of the plaintifl's cause or évidence of title be- 
fore the hearing, and no such order was ever yet made. If so, motions 
would be made every day from curiosity to pick holes in the deed," 
etc. And the same ruiing was made in Hodson t. Earl of Warring- 
ton, 3 P. Wms. 35, only there it was the case of a defendant's deed 
proved by a déposition taken by the défendant. It Avas there stated 
that the parties hâve no right to see each other's exhiblts, but must 
file a bill, since it remained at the élection of the défendant whether 
he would make use of the deed at the hearing or not. It was also 
there said in argument that the master of the rolls constantly made 
thèse orders, but that, as often as he made them, the lord chancellor 
set them aside. 

In Attorney General v. Brooksbank, 1 Younge &; J. 439, the motion 
by the défendant for a production and inspection of the plaintifPs 
papers was granted under peculiar circumstances, the chief of which 
was that the transactions involved the settlement of an army agent 
with the war department, which was challenged after 25 years; and 
the court said that under peculiar circumstances they would some- 
times deviate from the common practice, which will bend to particular 
cases in order to prevent injustice. 

In Jones v. Lewis, 2 Sim. & S. 242, there was a case of a written 
agreement by a testator to convey his estate to his daughter, which 
afterwards he devised to another. The défendants asked for an in- 
spection of this agreement to enable them to answer. The produc- 
tion was ordered upon motion supported by aifidavit that the défend- 
ant believed the instrument to be forged, and that he could not fully 
answer the bill before he inspected it. Vice Chancellor Leach acted 
in this case upon the authority of the Princess of Wales Case, but this 
order was afterwards vacated by Lord Eldon himself , who had granted 
the order in the Princess of W^ales Case, as appears by the following 
mémorandum in the original édition of 4 Sim. 324, which, by the way, 
is generally left out of the reprints and décisions of the Englieh 
chancery reports. The mémorandum is as follows: "The order made 
by Sir J. Leach, vice chancellor, in Jones v. Lewis, 2 Sim. & S. 242, 
was discharged by Lord Eldon. but without costs." This bas gen- 
erally been regarded as an indirect overrulihg of the Case of the 
Princess of Wales, and has been so treated by the most of the judges 
who hâve subsequently considered the question; but some of them 
hâve adhered to the Princess of Wales Case, strictly limiting it, how- 
ever, to the peculiar circumstances of that case, the most important 
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of which was that both in that case and in Jones v. Lewis theperson 
whose signatui'e was said to be forged was dead, wherefore theie was 
more reason or justice in departing from tlie ordinary rule, and 
allowing tbe executors an inspection of the document in order to dé- 
termine wliether or not tliere liad been a forgery committed. 

Lord Langdalè somewliat défends the Prinçess of Wales Oase in 
Taylor v. Heming, 4 Beav. 235, and explains the practice. In that 
casé the plaiutiff had offered to produce and deposit the letters re- 
ferred to in his bill, but afterwards refused. He was compelled, by 
the usual order authorizing the answer to be delayed until he did 
deposit, to produce and file them for inspection. Lord Langdalè said 
in that and other cases that the Prinçess of Wales Case was not amen- 
able to the animadversions that had been made upon it, for that it 
could be defended upon its particular circumstances, both upon prin- 
ciple and authority ; and he ref erred to the previous case of Shep- 
herd V. Morris, 1 Beav. 175, where he had granted the same order for 
énlarging the time to answer until the plaintiff had filed his docu- 
ments, — again under peculiar circumstances. There the plaintiiï's 
original bill had called for an account, and the correction of errors 
made by the défendant in rendering reports to the plaintiff, and by an 
amended bill charged false entries in the defendant's accounts. The 
plaintiff having called upon the défendant to correct his accounts as 
they had been rendered to the plaintiff himself by the défendant, who 
was his agent, the .master of the rolls said that this he could not do 
until the identical documents which he had been called upon to cor- 
rect were produced. It was not a case of correcting his accounts as 
he kept them, but of correcting the accounts as he had rendered them 
to the plaintiff. This was a close but clear distinction, and the lord 
chancellor compelled the production of the documents. 

Evidently aftllcted with the criticisms upon this adhérence to the 
discredited Case of the Prinçess of Wales, Lord Langdalè, in Bâte v. 
Bâte, 7 Beav. 528, 537, again takes occasion to explain the distinc- 
tion between that class of cases and the cases in which he had fol- 
lowed it. He ruled in Bâte v. Bâte that "a plaintiff, unless he spe- 
cifically ofifers to do so by the bill, or is requlred to do so by the 
cross bill, is not bound to produce, previous to défendant being com- 
pelled to put in his answer, documents admitted to be in the plain- 
tiff'a possession, and alleged as proving his caSe." It was the case of 
a bill for the settlement of disputed partnership matters against three 
défendants, which charged that certain indentures mentioned in the 
bill were in fact prepared from instructions given by the défendants 
without any comtounication with the plaintiff, and were caused to be 
ptepared in such a way as they thought best for their own views and 
purposes, and they always refused to produce or show the conveyan- 
ces of the said premises, or the draft thereof, to the plaintiff, although 
the plaintiff had frequently applied by letter and otherwise for an 
inspection of the said documents, "as by référence to the correspond- 
ance in the plaintiff's possession, when produced, will appear." It was 
moved in behalf of the défendants that they might hâve a month's 
time to ansWer after the plaintiff had produced and deposited with 
the clerk for the inspection of the défendants the correspondence in 
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tlie said bill stated to be in the plaintiff's possession, more particu- 
larh' set ont in the motion. The défendant made affidavit that lie had 
kept no copy of the letters that had been written by him to the 
plaintiff respecting the inatters stated in the bill, and that he could 
not properly put in his answer to plaintiff's bill and amended bill 
until he had opportunity of inspecting the letters which he had writ- 
ten to the plaintifî, and which the bill admitted to be in the posses- 
sion of the plaintiff. It was this motion which Lord Langdale, the 
master of the rolls, refused. He says, in explanation of his judgment: 

"There liave been several cases upon tliis subject; and I thlnU they may 
be dlvided into two classes: First, cases like that of the Princess of Wales 
V. Earl of Liverpool; and, secondly. two several cases which came before 
me, and hâve been referred to, namely, Taylor v. Hemming and Shepherd v. 
Morris. ïhese were cases in which the plaintiff, by his bill, not ouly stated 
that he had possession of the documents, intending to use those documents in 
support of his case, but he called upon the défendant to look at them, and 
offered to produce them for the purpose. The plaintiff, in substance and 
efltect, stated by his bill that the défendant could not give the answer which 
the plaintiff desired to hâve for his own use unless the défendant would look 
at those documents; and, the plaintiff having done that, then refused to pro- 
duce the documents. I think I may assume, after the investigation which 
this case bas undergone, that there is no case whatever to be produced in 
which the plaintiff, charging a partieular fact to be within the knowledge of 
the défendant, and stating further that he had évidence of the fact in letters 
which are in his possession, has been held bound to produce those documents 
before the défendant could be called upon to put in his answer. The strong 
impression upon my mlnd is that there is no such case. None so contrary 
to the ordinary principle has been produced, and I believe that if you were 
to lay it down as a proposition that the plaintiff shall not proceed until the 
défendant knows the évidence which the plaintiff has, you would state a 
proposition very much at variance with the ordinary opinion of mankind as 
well as of lawyers. No doubt you hâve a right, in this court, to look at the 
évidence which the plaintiff states to be in his possession; but that right 
is only to be obtained upon a cross bill. Every party has, in this court, that 
advantage, which is not to be had so effectually in any other jurisdiction. 
He may dlscover that which is in the knowledge and breast of the plaintiff 
before he proceeds to a heariiig of the cause, but he must do it In such a 
way as to give the plaintiff an opportimity of etating ail the circumstances 
connected with the matter. It is undoubtedly extremely important, whea the 
plaintiff is called upon to furnish any discovery, that he should do it in the 
proper form, and be at liberty to state ail the circumstances relating to the 
matter, and that he should hâve ail the guard and protection which he dérives 
from being able to give a full statement of ail the circumstances belonging to 
the case." 

This was in 1844,— but a little while after our equity rules had been 
promulgated, — and may be taken to fairly represent the English prac- 
tice of that time, which isbinding upon us. 

Lord Eldon, in the Princess of Wales Case, remarked that "there 
is a mighty différence between simply producing an instrument and 
producing it in answer to a bill of discovery, where the défendant has 
an opportunity of accompanying the production with a statement of 
everything necessary to protect him from its conséquences." This, 
taken in connection with the principle already adverted to, that no 
litigant can be compelled, as a matter of gênerai right, to produce 
his évidence for the inspection of his adversary until he does so 
under the formalities that take place at the time of giving testimony 
for the hearing, furnishes the foundation for the gênerai rule of prac- 
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tice that motions like this will not be granted; and never unless the 
case falls within the pecnliar cireumstances which make it an excep- 
tion to the gênerai rule. It is the reason why a court of equity re- 
quires either the plaintiff or the défendant to ûle a bill of discovery 
to compel the, production of such documents, and ail are familiar with 
the restrictions that are thrown around the right of discovery. 

The case of Elder v. Carter, 25 Q. B. Div. 194, explains the modem 
English practice under législative authority to make rules of practice 
upon this subject for both courts of law and equity that hâve super- 
seded the old practice; but this, of course, is not binding on us. 
It will be found, however, even under the modem practice, which 
has done away -with the necessity for bills of discovery, and substi- 
tuted therefor a System of production upon motion, sustained and 
defended by the affldavits of the parties, that the courts follow sub- 
stantially the same principles that governed the old practice; and 
parties now are required to produce only under the same circumstan- 
ces where they hâve been compelled to produce before, — either upon 
a bill of discovery or upon a motion to produce. Thus, in Wilson v. 
Thornbury (1874) L. R. 17 Eq. 517, an order on the défendant to pro- 
duce alleged forged checks for the comparison of handwriting was 
refused under the modem practice; and in Boyd v. Pétrie, L. R. 5 
Eq. 290, the master of the roUs had on motion ordered the plaintilïs 
to produce mortgages af ter an answer saying that the défendants 
did not know whether or not they had executed them, but, if they 
had, it was in ignorance of their contents, and they asked for an in- 
spection of the documents by expert witnesses to enable them to dé- 
termine whether or not it was their handwriting ; but on appeal this 
order of the master of the rolls was vacated by the court of appeals. 
Boyd V. Pétrie, 3 Ch. App. 818. That was a case where the motion, 
like the casè'we hâve iii hand, -Was refused after answer filed. What 
would it hâve been if the motion had been made before the answer 
was flied? 

Mr. Daniel, in his work on Ohancery Practice, dévotes a chapter 
to this subject of the production of documents, and cites the forego- 
i^g and many other cases for the text, in which he displays the prac- 
tice that is binding upon us, as well as the modem practicç under more 
récent English législation. 2 Daniel, Ch. Prac. (6th Ed.) 1817 et seq. 
Instructive reading wUl also be found in Dick. Eq. Prac. pp. 151, 
208^ where the English; case^ are somewhat cited. 

The American authorities are to the same effect, except where con- 
trolled by modem législation. Beach, Mod. Eq. Prac. § 522, as to 
the production by défendants, and Id. § 524, as to the production by 
fthe plaintiff,— citing 3 Greenl. Ev. (15th Ed.) 302, 303, and many 
American cases. Story, Eq. PI. (lOth Ed.) § 211b: "If the bill refers 
to documents in the plaint^'s possession, the défendant cannot com- 
pel their production by affidavit before the answers to the pétition, 
and only by cross bill." Id. §§ 858-860; Id. § 390; Id. p. 762, and 
note; Id. § 852b, and note. : Kelly v. Eckford, 5 Paige, 548, holds that 
partnership books constitute an exception to the gênerai rule, as they 
belong to both parties alike. It was in this case that Chancelier 
Walworth denounçes the Princess of Wales Case as a political déci- 
sion. 
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In Eager v. Wiswall, 2 Paige, 369, it is stated to be a matter of 
course to compel the iaspection of defendant's books or papers made 
a part of the auswer; but Chancellor Kent, in Watson v. Kenwick, 
4 Johns. Ch. 381, clearly shows that this is rather a loose statement of 
the practice. In the last case Chancellor Kent refu»îd to order the 
production of documents by défendants, and states the rule more 
accurately than Chancellor Walworth has done. Chancellor Kent 
_especially approves Lord Eldon's reasons for the caution of courts in 
'compelling the production of documents by motion, because produ- 
cing papers in answer to a bill of discovery furniehes the party a 
safeguard by enabling him to state explanatory circumstances ac- 
companying the production, which cannot be done where the produc- 
tion is compelled by summary motion. 

In Denning v. Smith, 3 Johns. Ch. 409, an order was refused as 
vexations, and in Lupton v. Johnson, 2 Johns. Ch. 429, an order re- 
quiring the plaintiff to produce bonds in his possession was vacated, 
and it was held that a cross bill was necessary, although the proceed- 
ing by motion was less expensive. 

In Commercial Bank v. Bank of New York, 4 Hill, 516, a party was 
compelled to produce an exhibit to a déposition, confessedly contrary 
to the English practice, and reasons are given for the différence be- 
tween the practice there and in this country. 

In Evans v. Staples, 42 N. J. Eq. 584, 8 Atl. 528, an order for the 
production of documents upon a co-defendant was refused, and it was 
held that a bill of discovery was required. The case especially ap- 
proves Êelly V. Eckford, supra. 

Our equity rule 72 déclares that, "where a défendant in equity files 
a cross bill for discovery only, against the plaintiff in the original 
bill, the défendant to the original bill shall flrst answer thereto be- 
fore the original plaintiff shall be compelled to answer the cross- 
bill." This was evidently intended to settle a somewhat disputed ques- 
tion of practice, then existing in England, which had relation to the 
subject we hâve in hand, as well as to other situations in equity prac- 
tice. It shows that, if the défendant in this case had flled a cross 
bill asking for a discovery of the plaintiff's exhibit on the same 
grounds that are stated in this pétition, the plaintiff would not be 
compelled to answer that cross bill until the défendant had answered 
the original bill. And it will be found that the reason for this rule 
is the very reason that is given in the foregoing cases for the refusai 
of this motion, namely, that the défendant must answer the bill upon 
his own knowledge and information before he can require the discov- 
ery of évidence in the hands of the plaintiff. After he has answered 
the original bill upon his own knowledge and information and belief 
as then existing, he may procure discovery from the plaintiff in aid 
of the case he has made by his answer, or, after that discovery, he 
may amend his answer, and take advantage of the circumstances 
shown by the discovery; but, unless there are pecuUar circumstances, 
as in the Case of the Princess of Wales, which form an exception 
to the rule requiring a bill of discovery, the plaintiffs will not be re- 
quired, upon a mère motion, to produce documents to aid the défend- 
ants ia making their answer. Motion denied. 
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BERRY et ux. r. NORTHWESTERN & P. HYPOTHEBK BANK (NORTH- 
WESTERN & P. MORTG. 00.). 

(Circuit Court ot Appeals, Nlntb Circuit. October 5, 1898.) 

No. 440. 

1. MoRTttAGBS — Description — Mistake— Bstoppel. 

Where a mortga.gor owned both the S. B. 14 and S. W. % of a quarter 
sectioÀ pf land, and the former was inserted, by mistalie of the scrivener, 
' instead of the latter, and af ter the mistalie was discovered the owner . 
mortgaged the S. W. % to another, and toolî no steps to hâve the prier 
mortgage reformed, he cannot object to a foreclosure decree directing a 
sale of the S. E. 14 thereunder. 

2. Fbdekal CotJBTS— State Court Décision— Epfect. 

The décision of the highest court of a state constrning a state statute, 
and declaring that an acljnowledgment by a married woman precisely 
similar, except names and dates, to the one in question, was in substantial 
compliance therewith, and valid, is binding on the fédéral courts sitting 
in such state. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Idaho. 

Edgar C. Steele, for appellants. 

J. H. Forney, for appellee. 

Before GILBERT, EOSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The appellants, Franklin M. Berry and M. 
A. Berry, his wife. were défendants in the court below to a suit for 
the foreclosure of a mortgage. A decree of foreclosure and sale hav- 
ing been rendered against them (89 Ped. 408), they bring the case 
hère by appeal, The mortgaged property is described as lot No. 2, 
and the S. E. i of the N. E. i and the N. W. i of the S. E. i of sec- 
tion 6, in township 41 N., bf range o W. of Boise meridian, situated 
in the county of Latah, state of Idaho, and containing 120.19 acres. 
The évidence in the case shows that, by mistake of the scrivener, the 
S. E. instead of the S. W. i of the N. E. J of the section of land men- 
tioned was described in the mortgage. Both the S. E. and the S. 
W. i of the N. E. i of section 6 were, however, at the time of the 
exécution of the mortgage, the common property of the appellants. 
One of the two points made on their behalf in support of the appeal 
is that it was error in the court below to decree a foreclosure and 
sale of the 40 acres of land inserted in the mortgage by mistake. 
The évidence shows that long prier to the commencement of this 
suit the mistake was discovered by the appellants, and that subsé- 
quent to such discovery they mortgaged to another party the 40-aere 
tract which it was intended by the respective parties to include in 
the présent mortgage, and" in lieu of which the S. E. J of the N. E. 
J of section 6 was inserted. This fact probably accounts for the 
fufther fact that at no time — not even in the présent suit — ^has there 
been any effort on the part of the appellants to reform the mortgage. 
This latter fact is a conclusive answer to the ârst point made on 
their behalf. 

The only other point made on behalf of the appellants is that the 
mortgage is ineffectuai, as against Mrs. Berry, because of the cer- 
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tiflcate of acknowledgment thereto attached. It is claimed tliat thia 
certiflcate fails to conform to the Idaho statute in respect to the 
acknowledgment of such instruments by married women. By sec- 
tion 2956 of the Eevised Statutes of Idaho, it is provided: 

"That the acknowledgment of a married woman to an instrument purport- 
ing to be exeeuted by her must not be talcen unless she is made acquainted by 
tlie officer witli tlie contents of the instrument, on an examination without the 
hearing of her husband; nor certified to unless she thereupon acknowledges 
to the ofiicer that she exeeuted the instrument, and that she does not wish to 
retract such exécution." 

Section 2960 of the same statute pro vides that: 

"The certiflcate of aclînowledgment by a married woman must be substan- 
tially in the following form: 

"Territory of Idaho, County of , ss.: 

" 'On this day of — in the year of , before me, (hère insert 

the name and quality of the offlcer,) personally appeared known to me 

(or proved to me on the oath of ) to be the person whose name is sub- 

scribed to the wirhin instrument, described as a married woman; and upon an 
examination without the hearing of her husband, I made her acquainted with 
the contents of the instrument, and therenpon she acknowledged to me that 
she exeeuted the same, and that she does not wish to retract such exécution.' " 

The certiflcate of the notary public attached to the mortgage in 
question is as follows: 

"State of Washington, County of Whitman— ss. : 
"I, A. A. Kincaid, a notary public in and for sald county and state, do here- 
by certlfy that on the 23d day of July, 1890, personally appeared before me 
Franklin M. Berry and M. A. Berry, his wife, to me known to be the individ- 
uals described in, and who exeeuted, the withln instrument, and acknowledged 
that they signed and sealed the same as their free and voluntary act and deed, 
for the uses and purposes therein mentioned. And I further certlfy that I 
did fully apprise the said M. A. Berry, wife of the said Franklin M. Berry, 
of the contents of said instrument, and of her rights thereto, and the efifects 
of signing the same, and that she did then freely and voluntarily, separate 
and apart from her said husband, sign and acknowledge the said instrument. 
Given under my hand and officiai seal this 23d day of July, 1890. 

"[N. P. Wash.] A. A. Kincaid, 

"Notary Public Residing at Palouse City." 

A precisely similar certiflcate, except as to the names and dates, 
was held by the suprême court of Idaho to conform to the require- 
ments of the Idaho statute, in the case of Bank v. Eauch, 51 Pac. 764 ; 
the court saying : 

"The intent and purport of the statute are to protect the rights of a married 
woman from the dictaUon or domination of the marital companion. The end 
sought by the law is not to enable married women, either at the suggestion 
or dictation of their husbands, to perpetrate a fraud, by seeking to avoid, upon 
a mère technicality, what was, at the time it was made, a fair and honest 
transaction, the benefits of which bave been received and enjoyed, either di- 
rectly or indirectJy, by the party seeking to avoid it. The statute does not 
requlre a literal, but a substantial, compliance therewith. If the certiflcate 
shows the acknowledgment to hâve been the free anti voluntary act of the 
wife, uninfluenced by fear of, or duress by, her husband, and that at the time 
of maklng the acknowledgment she was fully advised of the character of tbe 
instrument she was executing, and the efCect of her act, and such acknowledg- 
ment was separate and apart, and without the hearing of her husband, we 
think the exigency of the law is fully met." 
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That ruling was adhered to and affirméd by the same Court in the 
subséquent eases i of Christenseû v. HollingswMtli, 58 Pac. 211, 
and Jaeckel v.i Pease, Id. 399. That the- ccmstraction of the state 
statute of Idabovby the Mgliest' court of that state in respect to a 
question of thissort is bindingupon the fédéral courts, is thoroughly 
•well settledi îherefore, without expressing or intimating any views 
of our own in respect to the conformation of the certiflcate of ac- 
knowledgment of the môrteagé in suit to thé statute of Idaho, the 
judgment of thé court below isafflrmed. 



r)ENTO^f V. BÀKBR. 
(Circuit Court of Appeals,' Nlath Circuit February 6, 1899.) 
,,:,No. 447. ... , ■'.„. 

1. Jdd<3meSts— Parties— Vacation— KiscEivKRS;' 

Though not a party to a suit against the bank in a state court, the re- 
ceiver'flf a national bank liiay appear ia ■ that court, and contest the 
validity of the Juagnlent. 

2. Same— É^TJiTABLE Relief- LachbsI 

A judgment was fraudulently obtained in a state court against a na- 
tional baiik without makiné a Tècelvef thereof a party. The receiver 
learned of it a few days later, but took no action ih the State court to 
contest the judgment for.nearlytwo years, the time explring in the mean- 
whlle within which he mlght moyé that court to yacate the judgment for 
fraud, and his application thereltt wàs denied. Edd, tWat he was gullty 
of lâches, and équlty woTild n6t knnul the judgment, ' 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 
Frederick Bausmàn, for appellant. 
Before GILBEET, BOSS, and MOÎÎROW, Circuit Judges. 

ROSS, Circuit Judge. This was a suit in equity brought in the 
United States circuit court for the Northern division of the district 
of Washington, on the 22d day of April, 1896, by the receiver of the 
insolvent Mer chants' National Bank of Sea,ttle, to obtain a decree 
declaring void a judgment rendered by the superior court of the state 
of Washington for the county of King in an action brought in that 
court by David B. Denton against the insolvent bank, after the ap- 
pointment and qualification of the receiver, and after the latter had 
taken possession of the bank and its property. To that action the 
receiver was not made a party, and knew nothing of the suit until 
after the rendition of the judgment, which was for the sum of |29,- 
716. That action was brought by Denton, as the assignée of a claim 
held by one Angus Mackintosh, who was the président of the in- 
solvent bank, and the summons in the action was served upon one 
William T. Wickware, who was its cashier. Wickware put the sum- 
mOûs in a pigeonhole, claims to hâve mentioned the matter to Mack- 
intosh and to one Meserve, who had some employment under the 
receiver, and paid no further attention ithereto. There was accord- 
ingly no appearance to the action on the part of the bank or of the 
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receiver, and the judgment went by default. The record in this suit 
shows that the Mackintosh claim, upon which the action in the state 
court was based, grew ont of thèse facts: Mackintosh, as has been 
said, was the président of the Merchants' National Bank. He waa 
also a stockholder and director of a corporation styled "Sidney 
Sewer-Pipe & Terra-Ootta Works," of which corporation Denton was 
also a stockholder and director. Its principal place of business, as 
well as its principal property, was located in Kitsap county, state 
of Washington. It had also some property in the county of King. 
It had issued certain mortgage bonds, of the face value of |25,000, 
which were owned by Mackintosh. It had never paid a dividend on 
its stock, and had been so unsuccessful in its business as to cause 
it to suspend opérations. On the 15th day of April, 1893, Mackin- 
tosh brought suit in the superior court of King county, Wash., 
against the Sidney Sewer-Pipe & Terra-Cotta Works, for the sum of 
$47,000, on certain of its promissory notes, in which action, upon 
admissions of the défendant, judgment was thereafter entered in 
favor of the plaintiff for |48,000; upon which judgment, on the 19th 
day of May following, two exécutions were issued, one to the sher- 
iff of King county and the other to the sheriff of Kitsap county, 
under the latter of which exécutions a sale was made, on the llth 
day of July, 1893, of ail of the property of the Sewer-Pipe & Terra- 
Cotta Company in Kitsap county, to Mackintosh, for 11,487.87; and 
on the 7th day of July, 1893, a sale was made to Mackintosh, under 
the King county exécution, of ail of the real property of the Com- 
pany, situated in King county, for the sum of $10, together with cer- 
tain Personal property of the défendant to the writ, for the sum of 
1130. The sheriff's certiflcatés issued in pursuance of thèse sales 
were by Mackintosh assigned to Wickware, the cashier of the bank, 
who subsequently receiYed the sheriff's deeds for the property, and 
thereafter conveyed the property by deed to the wife of Mackintosh. 
A few days after the sheriff's sales, to wit, July 26, 1893, at a meet- 
ing of the board of direct or s of the Merchants' National Bank, there 
was entered upon the minutes of the board the following : 

"The cashier reported that he had procured the following accommodatiou 
and advances for the use of the bank in keeping up Its funds, to wlt, $20,000 
from Wells, Fargo & Oo.'s Bank of San Francisco, $10,000 rediscounts from 
First National Bank of Chicago, $26,000 from thé National Park Bank of New 
York, and that additlonal 'notes were in New York, and In transit to New York 
for redlseount; that. In order to procure the rediscount by the National Park 
Bank of notes sent to sald bank on June 30th last, it was neeessary to de- 
poslt collatéral security wlth the same, and that he borrowed from Angus 
Mackintosh, the président of the bank, $25,000 first mortgage notes or bonds, 
Issued by the Sidney Sewer-Pipe & Terra-Cotta Works, and used the same for 
such collatéral. On motion, the action and proceedings of the cashier in bor- 
rowing money and rediscounting the bank's paper, for the purpose of keeping 
the bank In funds, was ratifled gnd conflrmed. On motion, the action of the 
cashier in borrowing twenty-five th6usa:hd dollars securlties from A. Mackin- 
tosh, and used as collatéral at the National Park Bank of New York, for the 
beneflt of hls bank, was ratifled and conflrmed; and the cashier was author- 
Ized and dlrected to make and deliver to said Macldntosh proper vouchers for 
the securlties named, and acknowledglng the bank's indebtedness to sald Mack- 
intosh for the value theréof, which indebtedness Is to be retired by the return 
of the securlties on or before January 1, 1894." 
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On'tlie sanoe daj, and in professed compUance with the foregoing 
Tesoiution^ tke casliier, Wickware, issued to the président, Mackin- 
tosh, this instrument: 

"Merchants' National Bank. tJnltôd States Depositary. 
"$25,006M ' Seattle, Wash., July 26th, 1893. 

"Thlslâ to certlfy that the Merchants' National Bank of Seattle Is indebted 
to Angus Macklntosh jn the sum ot twenty-five thousand dollars, gold coin, 
and interest thereon at the rate of eight per cent, per annum from the Ist 
day of July, 1893; the same being for twenty-five (25) $1,000 each first mort- 
gage gold bonds and coupons of the Sidney Sewer-Pipe & Terra-Cotta Works, 
borrowed by thlS bank from eaid Maekintosh for use as collatéral securlty in 
obtaining the rediscount of paper at the National Park Bank New York, where 
said bonds are now deppslted as collatéral securlty for the use of this bank. 
The said bonds and coupons are to be returnable to said ilackintosh on or 
before January Ist, 18t>i; otherwise to be paid for in gold coin, with interest 
as hereinabove etated. This was do ne and executed by order of the board of 
directors of this bank at a meeting of said bbard held this 26th day of July, 
A. D. 1893. 

"[Seal.] The Merchants' National Bank of Seattle, Washington, 

"By Wm. T. Wickware, Oashier." 

W. H. Reeyes, a director of the bank, testiâed that there was no 
discussion in regard to the resolution of July 26, 1893, but that Mack- 
intosh did ail the talking, and that, after the adjournment of the 
meeting of the directors, he and one Agen, another director, talked 
the matter over, and, said the witness: 

"We both agreed that we regarded the bonds as of no value; but they were 
tacked on to thf other securities, which had been put in the hands of the 
National Park Bank of New York, and added to those securities, to make an 
Impression upon the people abroad as increasing the securlty." 

And there is other testimony in the riecord going to show that the 
bonds were of very little, if any, value. 

After the complainant in the présent suit was appointed and qual- 
ified as receiver of the bank, to wit, on the 15th day of August, 1895, 
Mackintosh presented to him; a claim for P9 ,250, based upon the 
foregoing instrument, executed by Wickware as cashier, which the 
receiver rejècted, and it is this claim which he assigned to Denton, 
who subsequently, and on September 27, 1895, presented it to the 
receiver, AVith a like resuit, and upon which Denton afterwards com- 
menced his action against the bank in the state court of King county, 
Wash., and recovered the judgment already mentioned. 

If we were free to décide this cause upon the merits, we would not 
hâve the slightest difflculty in holding the claim upon which the 
judgment hère sought to he annulled was entered, as well as the 
judgment itself , , f raudulent and void, aS against the stockholders 
and creditors of the insolvent bank, and in afflrming the decree ap- 
pealed from. But, unfortunately, through the neglect of the receiv- 
er, the rights and interests; of those parties appear to be charged 
with this qlaini and judgment, without any apparent hope of relief. 
Certainly, there can be none in the présent suit, and for thèse rea- 
sons: Baker became receiver on the 19th day of June, 1895. The 
judginènt in the action of Denton against the bank was rendered 
on the, 30th day of Hovember, 1895, notice of which judgment the 
receiver, in his testimony, admits to haye received a few days after 
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its rendition. To get rid of that judgment, the receiver had flie op- 
poi'tunity and the means, by proeeeding in the court in whioh tlie 
judgment was rendered. It is provided by the statutes of the state 
of Washington (2 HiH's Ann. Code, § 1393) as follows: 

"The superlor court in which a judgment bas been rendered * * » shall 
hâve the power, after the term at which said judgment * * • was made, 
to vacate or modify such judgment: * * * (3) [For] * * * irregulari- 
ty in ohtaining the judgment. * * » (4) For fraud practiced by the suc- 
cessful party in obtaining the judgment. * * *" 

And, by section 1395 of the same Code, the proeeeding to that end 
may be commenced within one year after the rendering of such judg- 
ment. 

"The power of a court of equity to relieve against a judgment," 
said the suprême court in Brown v. Euena Vista Co., 95 U. S. 157, 
159, *'upon the ground of fraud, in a proeeeding had directly for that 
purpose, is well settled ; and the power extends, also, to cases of ac- 
cident and mistake. But such relief is never given upon any ground 
of which the complainant, with proper care and diligence, could hâve 
aTailed himself in the proeeeding at law. In ail such cases, he must 
be without fault or négligence. If he be not within this category, 
the power invoked will refuse to interfère, and will leave the parties 
where it finds them. Lâches, as well as positive fault, is a bar to 
such relief." To the same effect are many decided cases and text 
writers. We cite a few of them: Knox Co. v. Harshman, 133 U. 
S. 152, 10 Sup. et. 257; Nougue v. Clapp, 101 U. S. 551; Graham v. 
Eailroad Go., 118 U. S. 161, 6 Sup. Ct. 1009; Furnald v. Glenn, 56 
Fed. 373; Association t. Lohmiller, 20 C. C. A. 274, 74 Fed. 23; Ede 
V. Hazen, 61 Cal. 360; 1 Black, Judgm. (Ist Ed.) § 361; Freem. 
Judgm. §§ 486, 489, 490, 495; Story, Eq. Jur. §§ 894, 896. 

Although not made a party to the action brought by Denton in the 
state court, the right of the receiver, based upon a seasonable ap- 
plication, to appear in that court and contest the validity of the judg- 
ment, does not admit of doubt. Bank v. Colby, 21 Wall. 609 ; Den- 
ton V. Baker, 24 C. C. A. 476, 79 Fed. 189, 192; Denton v. Bank 
(Wash.) 51 Pac. 473. The receiver, therefore, had ample opportunity 
to take appropriate proceedings in the very action in which the judg- 
ment was rendered, to contest its validity on any ground of fraud or 
irregularity that existed. Instead of resorting to that forum, and 
while the right to do so still existed, he brought the présent suit in 
the court below. That a court of equity will not interfère, under 
such circumstances, is thoroughly well settled, as will be seen by a 
référence to the authorities already cited. 

Not only did the receiver allow the period prescribed by sections 
1393 and 1395 of the Washington Statutes (2 Hill's Ann. Code) to 
pass without making any motion for the annulment of the judgment, 
but he made no appearance in that court at ail until March 10, 1897, 
nearly two years after the rendition of the judgment against the 
bank; at which time he applied to the superior court which gave the 
judgment to vacate and set it aside, and to permit him to file an 
answer and défend as such receiver ; in support of which he flled an 
affldavit of his own, in which, according to the opinion of the su- 
93 F.— 4 
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preme court of Washington, rendeted upon his appeal from the re- 
fusai of the trial court to grant his motion, he set forth, substan- 
tially, "that the securities under the contract between the bank and 
Mackintosh were worthless, and that Mackintosh; was a stockholder 
in the bank and président thereof; that, at a meeting of the di- 
rectors of the bank, the cashier was authorized to deliver to Mack- 
intosh proper vouchers for tjie securities, acknowledging the bank's 
indebtedness to Mackintosh for the value thereof, which indebted- 
ness was to be retired by the retum of the securities on or before 
January 1, 1894." "The affldayit," added the suprême court of 
Washington, "charges collusion between the cashier of the bank and 
Mackintosh, in that the cashier did not make known the service of 
summons upon the bank to the receiver, Baker, and sets up that 
many facts set forth in the complaint of plaintiff were untrue." Den- 
ton V. Bank (T\'ash.) 51 Pac. 473. The suprême court of Washington 
held that the only grounds upon which the receiver could, at so late 
a date, make the motion, are found in section 221, 2 Hill's Ann. Code, 
as follows: 

"The court may » ♦ • upoii affldâvit showing good cause therefor, after 
notice to the adverse party, * * * upon such terms as may be just, and 
upon paynient of costs, relieve a party, or his légal représentatives, from a 
judgment * • • taken againsthim through his mistake, inadvprtence, sur- 
prise, or excusable neglect." '.:.,. 

Gonstruing this section of the statute, the court said: 

"The mistake, inadvertence, surprise, or excusable neglect mentloned in sec- 
tion 221 Of the Code, aupia^ i ail relate to faets which were unknown to the 
moving party prior to the time of the entry pf the judgment, or miaunder- 
stood by such party. The receiver was chargea with knowledgé of plaintiff's 
claim against the insolvent bank, f^nd that plaintiff mlght sue ùpon it In the 
superior court ànd obtain judgnièiit therein; and whether he knew of the 
actual pendency of the action would, under ail the facts disclosed In this 
record, be immaterial. , A seasonable, application to that court, after the entry 
of judgment, would présent an entirely différent proposition. While cases 
may be found where long delays havè been éxcused in the moving party in 
making an application to vadate a judgment, no Case bas beefl^ called to our 
attention where the facts are similar to those In the case uiJdçT considération. 
We do not discov^r any exc,i}sablp neglect in the receiver in making this appli- 
cation, On the ccint;rary, a falr inference, from ail his acts, in relation to 
the Judgment enterediis thàt he had delibérately determined not td make such 
ah 'application or to appeâr in the- supërlot court, and afterwards chahged his 
• lutentiion when the motion ta vacate was made. We think, from the record 
ipresented hère, that the- order of the superior court denying the application 
tO; vacate the judgment was conrect, aud it is aflirmed." 

By this resuit the complainant isiboundi Embry v. Palmer, 107 
U. S. 317, 2 Sup. et. 25; Folsom, v. Ballard, 16 C. 0. A. 593, 70 Fed. 
12; Hendrickson v. Bradley, 29 G. G. A. 303, 85 Fed. 508; 1 Black, 
Judgm. §-862. -mi..'- ,„- -Mjh,;, , i:-. 

In respect to the cros&billi it is'sufflcient to refer to what was held 
by this court in Denton v. Baker, 24 G, G. A. 476, 79 Fed. 189, that 
the cross complainant's remedy is ât lawj and not in equity. 

It résulta that the judgment must be reversed, and, the cause re- 
manded, with directions to the court below to dismiss both the bill 
and the cross bill, each party to pay his oWn costs. 
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NEW YORK GTJAEANÏY & INBEMNITY CO. et al. T. TACOMA RAILWAY 
& MOTOR CO. et al. 

(Circuit Court of Appeals, Ninth Circuit February 20, 1899.) 

No. 473. 

1. Taxation— Validity op Assessment— Ownership of Pkopertt. 

ïhe power house and other buildings of an electric streét-railroad Com- 
pany were situated on a tract of land, a part of which was owned by the 
eompafliy, and a part Iield under a lease for 25 years, whieh bound the 
Company to pay the taxes thereon. Udd, that the company inight prop- 
erly be regarded as the owner of the entire property, for purposes of tax- 
ation, and its assessment as an entirety was valid. 

2. Same^Imphovembnïs on Reaij Ebtatb. 

Where a street-railroad company may properly be regarded as the 
owner, for the purposes of taxation, of leased land upon which its power 
house and plant are in part situated, sueh buildings are taxable, under 
the statutes of the state of Washington, as a part of the real estate. 

3. Samb— Railroad Right of Wat— Actuai- Use for Otheb Purposes. 

Under the statute of Washington (1 HiU's Ann. Code, § 1046) providing 
that ail lands occupied and claimed exclusively as right of way for rail- 
roads must be assessed as a whole, and as real estate, at a certain sum 
per mile, a part of the designated right of way of a railroad, but which 
is in the aetual use and occupation of a street-railroad company for pur- 
poses of its power plant, under a lease for 25 years, çannot properly be 
taxed as a part of the right of way of the railroad company. 

Appeal f rom the Circuit Court of the United States for the Western 
Division of the District o( Washington. 

This suit was brought on the equity side of the circuit court of the United 
States for the Western division of the district of Washington to obtain a decree 
adjudgiiig the in validity of, and caneeling of record, certain taxes levied by 
the county of Pierce and the city of Tacoma, respectively, upon certain prop- 
erty now owned by the complainant Carr. The property upon which the 
taxes were levied eonsists of a power house and power plant used in operating 
certain street-railway Unes in the city of Tacoma, in Pierce county, state of 
Washington, and a suburban line Connecting the town of Steilacoom, in that 
county, with the city of Tacoma. On March 26, 1897, ail of the property 
mentloned, including the street-railway lines, was sold as an entirety by a 
master of the court below, in pursuance of a decree entered by that court in a 
suit brought therein by the New York Guaranty & ludemnity Company, trus- 
tée, for the foreclosure of a trust deed of the property made to it for the secu- 
rity of certain bonded indebtedness, at which sale the property was pur- 
chased by one Levls, who afterwards conveyed it to the complainant Carr. 
Of the proceeds of that foreclosure sale, there remained in the registry of the 
court, when this suit was instituted, an undistributed balance of $13,454.88; 
and the taxes hère in question, standing delinquent against the power house 
and power plant on the tax records of the county of Pierce and the city of 
Tacoma, respectively, and it belng the duty of the receivers appointed in the 
foreclosure suit to discharge ail valid taxes against the property, and the com- 
plainant in that suit being entitled, as trustée, to receive, for distribution to 
the bondholders, any surplus of the fund in court remaining after the dis- 
charge of ail the reeeiver's pbligations, this suit was instituted jointly by the 
trustée, complainant in the former suit, and the présent owner of the property 
under the sale in that suit, to contest the validity of the disputed taxes. By 
ah amendment of the bill, certain taxes on lots in the Ridgedale addition to the 
city of Tacoma, Included in the railway property acquired by the complainant 
Carr, and the validity of which was not disputed by the complainant's bill, 
was included in the subject-matter of the présent suit, to the end that the 
decree to be entered therein, dlrecting the payment of the fund in court of 
sucb taxes as should be adjudged valid, might extend to the taxes on those 
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lots. No review o( the decree of the court below in respect te the taxes on 
those lots-, howeyer, is hère sought. The taxes levied upon the tracUage of 
the Stella coom Line were held by the court below to be invalid, and their 
caneellation was dlreeted. To thls part of the decree no objection was talcen 
in any form. The remainlng taxes controverted by the bill were held by the 
court below to be valid, and it is to reverse that part of the decree that the 
présent appeal is brought. Those taxes were levied on the power bouse and 
power plant, together with the site thereof, by the county of Pierce in the 
years 1891, 1892, 1893, aûd 1895, and by the clty of Tacoma in the years 1892 
and 1893. The povrèr house and power plant are situated upon a tract of land 
in the City of Tacoma, the westerly portion of which (that is to say, the part 
lylng west of the east boundary of Oliff avenue produced) was, during the 
years of the contested tax levies, owned in fee by the Tacoma Railway & Mo- 
tor Company, while the èasterly portion of thè tract (that is to say, ail that 
part lying east of the east boundary of Oliff avenue produced) was during 
those years held by the motor company under a lease of date April 18, 1889, 
from the Northern Pacific Railroad Company for a term of 25 years from May 
1,' 1889; resèrving an annual cash rental, and providing for the payment of 
the taxes by the lessee during the term of the lease. The motor company's 
part of the tract was f ormerly a part of Cllff avenue, a platted street of the 
City of Tacoma, and prior to the building of the power plant the city of Ta- 
coma, at the instance of the Northern Pacific Railway Company, passed an 
ordinance, approved May 11, 1889, vaeating that part of Oliff avenue now em- 
braced IQj and constitutlng the whole of, thé part of the tract owned in fee 
by the motor company. Another street In the city, Isnown as "A Street," ad- 
joined the vacated portion of Cliff avenue on the west; and under the law of 
the State of Washington, and the provisions of the vaeating ordinance, the title 
to the whole of the vacated strip passed to the Northern Pacific Company, as 
owner in fee of the whole land adjoining the vacated strip on the east, and the 
railroad company shortly afterwards, to wlt, May 1, 1890, conveyed it in fee 
to the motor company. The Northern Pacific .Hailroad Company's ownership 
in fee of the leased part of the power-plant site was a matter of public record. 
That part of tlie power-plalit Site owned in fee by the motor company is about 
two-fifths, and the part leased from the Northern Pacific Company is about 
three-fifths, of the area of the tvhole site. The relative value of the two por- 
tions of the site is not madé to appear. The improvements, which eonsist of 
a power hOuse, power plant, and car barn, together with certain machinery, 
stand In about eqnal portions upon the two parts of the site; and the respec- 
tive portions of the improvements are alleged in the bill, and found by the mas- 
ter, to be 6f about equal values. They are also alleged In the bill, and ad- 
mitted by the answers thèreto, and found by the master, to be "one entire 
and inséparable aggregation of buildings, structures, plant, and machinery, 
covering the whole of said tract, and neither the use nor the valùation thereof 
hâve been, or are, capable of ségrégation." For the years 1891, 1892, and 
1893 the power-plant site was assessed as an entirety by the county of Pierce 
at $39,330, |27,500, and .$27,500, respectively, and "improvements" thereon at 
$15,000, during each of those years. For the year 1895 the site was assessed 
l)y the county at $12,300, no aSsessment being made for improvements thereon. 
For each of the years 1892 and 1893 the site, as an entirety, was assessed by 
the city of Tacoma at $54,080, and improvements thereon at $18,000. The city 
taxes for the year 1892 having become delinquent, a portion of the property 
was sold therefor to the défendant Gove, to whom a tax certiflcate therefor 
was issued. The other taxes in question still stand delinquent on the rolls. 

The sixth, eighth, eighteenth, nineteenth, twentieth, and part of the twen- 
ty-fii'st flndings of the master are as follows: "(6) That portion of said land 
upon which said power plant stood during said years, east of Oliff avenue, and 
described on said plat, Bxhibit B, by the Unes B-B, C-B, C-F,. and F-E, was 
embraoed wlthin what was designated by the Northern Pacific Railroad Com- 
pany, and Usted by the county of Pierce, as the right of way of the Northern 
Pacific Railroad Company; but it was in the actual use and occupation of the 
Tacoma Railway & Motor Company for the purposes of thé power plant." 
"i;8) That during ail the years from 1891 tp 1896, inclusive, the Northern Pa- 
cific Railroad Company and Its receivers pald ail of the taxes assessed and 
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chargea against the right of way of said Northern Pacific Railroad Company 
in tlie City of Tacoma." "(18) That the personal property of the Tacoma Rail- 
way & Motor Company was assessed durlng each of said years 1891 to 1896. 
inclusiye, by the assessor of Pierce coimty, for the purpose of taxation, after 
having been duly returned to said assessor, and the same was duly equalized 
by the board of equalization; and said assessment included ail of the personal 
property of said company, and, among other things, the power plant of said 
Company, including buildings and machinery, as an entirety, and the Une of 
Street railway between Eleventh street, in the eity of ïacoma, and a point in 
the town of Steilaeoom,— being about twelve miles of tracli, substructures, and 
superstructures,— known as the 'Steilaeoom Line.' That said ïacoma Rail- 
way & Motor Company and Its reeeivers hâve heretofore paid ail taxes levied 
and assessed against it as personal property. (19) That the taxes standing 
charged on the tax roUs of Pierce county for the years 1893, 1894, 1895, and 
1891), on what is termed the 'Tacoma & Steilaeoom Line,' were eatered on 
the real-estate assessment rolls of said county, and embraced the same 
property entered upon the Personal property assessment rolls of the Tacoma 
Kailway & Motor Company, on which payment was made by said company. 
That the city of Tacoma in the years 1892 and 1893, added to the real-estate 
assessment on the property described on page 4 of this report the sum of 
.$18,000 for improvements. That there were no improvements upon said lands 
that year, or any other year, other than the building, power plant, and ma- 
chinery, which was an inséparable aggregation of building, machinery, car 
barn, etc., incapable of separate ségrégation or valuation; and ail said power 
plant, and everything situate upon said land, was assessed by the city of 
Tacoma in the years 1892 and 1893, and by the county of Pierce in the years 
1891 to 1896, inclusive, as personal property, and the taxes were paid on the 
same as personal property. (20) That ail of the taxes descrihwd in the bill 
and in the évidence as having been charged and levied upon improvements 
upon the land described in the bill constitute a double assessment, in that 
said assessment on what is designatt>d therein as on improvements is a dupli- 
cation of the assessment of personal property returned and assessed for each 
and ail of said years. That the taxes and assessments charged on account of 
right of way, substructures, and superstructures on the real-estate rolls of 
Pierce county on what is known as the 'Tacoma & Steilaeoom Line," and the 
taxes levied thereon by the authorities of Pierce county, are a double assess- 
ment, in that they are a duplication of the same property assessed and taxed 
under the head of 'Track Belonging to the Tacoma Bailway & Motor Company,' 
and upon which payment had heretofore been made by the Tacoma Railway 
& Motor Company. (21) That during ail of the year 1892 there was situate 
upon the lands above described, on page 4 of this report, a power house, power 
plant, and car barn belonging to and owned by said Tacoma Railway & Motor 
Company, which together constituted one entire and inséparable aggregation 
of buildings, structures, plant, and machinery, covering tlie whole of said 
tract, neither the use nor the value of which were or are capal)le of ségréga- 
tion, and wliich was so situated partly upon the portion of said land leased 
from said Northern Pacific Railroad Company and partly upon the land owned 
by said Tacoma Railway & Motor Company, as aforesaid, in about equal por- 
tions and values, upon said two parts of said tract, respectiveiy. That in 
the year 1892 the défendant, city of Tacoma, by its authorized ofïicers, under- 
took to, and did, assess the above-described lands as one tract, to and in the 
name of the Tacoma Railway & Motor Company, for purposes of municipal 
taxation of said city for said year, and so assessed the value of said tract at 
tlie sum of $54,080, and so assessed the value of the improvements on said 
tract, apart and separate from the land, at the sum of $18,000, and thereupon 
entered said assessments upon its assessment roll for purposes of its municipal 
taxation for the year 1892. That thereafter said city levied and extended on 
its tax rolls for said year 1892 the sum of |8R4.96, as taxes of said year charged 
against said tract, and the improvements thereon for municipal purposes of 
the city for said year. That the taxes so extended and entered in said tax 
rolls being unpaid at the date when, by force of the provisions of the charter 
of said city, the city taxes levied for the year 1892 became delinquent, said 
«um was entered by the authorized offieer of said city as delinquent taxes 
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agaînst said premlses for'the year 1892; and thereafter said laid, together 
wlth the poTper plant, pbWer house, and car barn thereon; was sold by said 
clty of Taçoma, at a tax sale held In said city, pursuarit to tKe' provisions of 
Its charter, on February e, 1898, to the défendant Royal A. Gové f or the sum of 
$999.48, Which sum the said Royal A. Gove then and thei-e pald to said city 
theréfçi*; àlid therëupon a certiflcate of such sale was Issued and delivered to 
said défendant Royal A. Gbve by the authorized officer oEsaid city, pursuant 
to the pi^ovislons of the charter of said clty, and said défendant is now the 
owner àbd holder of said certiflcate." 

The trial court sustalned exceptions filed by the eounty of Pierce and the 
clty of "Tacoma and the défendant Gove, respectively, to that part of para- 
graph 6 of the master's flndings Whîch reads as foUows, "And listed by the 
eounty of Pierce," and to that part of paragraph 19 which reads as follows, 
"And ail said power plant, and everything situate upon sàld land so assessed 
by the clty of Tacoma in the years 1892 and 1898, and by the eounty of Pierce 
In the years 1891 to 1896, Inclusive, as Personal property," and to that part of 
paragraph îiO of the master's flndings whlch reads as follows, "That ail of the 
taxes dçscrlbed in the blU and In the évidence as having been charged and 
levlëd nppn Improvements upon the land described in the bill constltute a 
double âssëssment, in that said àssessment on what is designated therein as on 
improvements Is a duplication of the àssessment of personal property returned 
and assessed for each and ail of said years." 

Ail other é;^ceptions to the flndings and report of the master w^ere by the 
court bellow overruled. 

Thos. B. Shepard and Benjamin S. Grosscup, for appellants. 
A. R. Tîtl^w, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge, after stating thè facts as above, delivered 
the opinion of the court. 

On the part of the appellant it is contended— First, that the às- 
sessment of the land in quêstioïi was void because embracing two 
separate tracts of diverse ownership; ijjcluded in which is the second 
contention, that its àssessment as a single parcel, without specifying 
the name of the known owner of the leased portion thereof, was void; 
third, that the àssessment of the land was invalid, in so far as that 
part of it held under lease is coûcerned, on the ground that such part 
was embraced io the Northern Pacific Railroad Company's right of 
way, which was taxable under the laws of the state of Washington, 
and actually listed, assessed, and taxed at a certain sum per mile and 
the taxes thereon paid; fourth, that the power plant situa ted on the 
power-plant site in question was actually returned by the motor Com- 
pany in its lists of personal property for the years in question as 
Personal property, and was actually so assessed, and the taxes paid, 
for which rèason, it is claimèd, the àssessment of the same as im- 
provements upon real estate was, pro tanto, a duplication of the 
Personal àssessment; and, lastly, that the power plant was properly 
assessable only as i>ersonal property, and its àssessment as improve- 
ments upon real estate theref ore void. 

1. The assessments for the years 1891 and 1892 were made under 
the provisions of the revenue law of the state of Washington approved 
March 9, 1891, which, so far as the point now under considération is 
concerned, are as follows: 

"Sec. 45. The assessor shall make out In the real property àssessment book, 
In numerlcal order, complète lists of ail lands or lots subject to taxation, 
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showing the names of the owners, if known to liim, and if unknown, so stated 
opposite each tract or lot in pencil mémorandum, the number of acres, and the 
lots or parts of lots, or blocks, ineluded in each description of property. 
• ♦ *" 

The assessments for the year 1893 were made under the provisions 
of the act of March 15, 1893, section 45 of which is as follows: 

"Sec. 45. The assessor shall list ail real property according to the smallest 
légal subdivision as near as practicable, and where land has been platted into 
lots and blocks, he shail list each lot or fraction thereof separately. The as- 
sessor shall make out in the real property assessment books, in numerical 
order, complète lists of ail lands or lots subject to taxation, showing the names 
of the owners, if to him known, and if unknown, so stated opposite each tract 
or lot in pencil mémorandum, the number of acres, and lots or parts of lots 
ineluded in each description of property. * * *" 

The assessment for the year 1895 was made undei" the provisions 
already quoted from the revenue law of 1893, which, however, had 
beèn amended by section 4 of an act approved March 23, 1895, by the 
insertion of the following provision at the end of the first sentence 
of section 45 of the act of 1893 : 

"Provided, that when several lots in any block, or several blocks in any 
plat of any addition, subdivision or townsite, or several tracts of land, shall be 
owned by any one person, firm, syndicate or corporation, the assessor may 
group such lots and blocks and tracts so far as practicable." 

There can be no doubt that thèse statutory provisions, under and 
by virtue of which the assessments in question were made, require 
separate assessment of tracts of land of diverse ownership. Obédi- 
ence to such requirement is essential to the validity of the proceed- 
ings. "It cannot," says Judge Cooley in his worlf on Taxation (2d 
Ed., p. 400), "be held in any case that it is unimportant to the tax- 
payer whettieT this requirement is complied with or not. Indeed, it 
is made solely for his benefit; it being wholly immaterial, so far 
as the interest of the state is concerned, whether separate estâtes 
are or are not separately assessed." The suprême court of the state 
of Washington, where the lands in question are situated, distinctly 
held in the case of Lockwood v. Koys, 11 Wash. 697, 703, 40 Pac. 346, 
that: 

"A separate valuation of distinct parcels of land, when required by the 
statute, is made for the beneflt of the owner, and involves a substantial right, 
and that when he Is deprived of such substantial right the assessment is 
Invalid and void." 

That the décision of such a question by the highest court of the 
state, in respect to the assessment for taxes of land within the state, 
is binding on the fédéral courts, is well settled. The court below, 
however, held that the motor company was the owner, for the pur- 
poses of taxation, of the en tire power-plant site, saying in its opinion : 

"By the terms of the lease, the railway and motor company was obligea to 
pay the taxes on the leased ground, and was the occupant, and was the owner 
in fee and occupant of that part of the ground covered by the power plant and 
car barn, not ineluded in the lease. Therefore it was the owner, for the 
purposes of taxation, of the whole property." 

The case shows that the power plant covers the entire power-plant 
site, and that the improvements on the land form an inséparable 
masa, incapable of division for use or valuation. They were so erect- 
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pd by the motor company ui)on the land, to one portion of whicli it 
lieia the fee, and for the remainiûg portion a lease for the terni of 
25 years, by thé terms of which lease it covenanted to pay ail taxes 
levied on such leased premises. We agrée with the court below 
that, under such circumstances, the motor company may be properly 
treated, for the purposes of taxation, as owner of the property. It 
is not essential, under ail circumstances, that the fee be in the 
party against whom the assessment is made. Thus, in Pike v. Was- 
sell, 94 tJ, S. 711, certain lands held bv Pike had been condemned 
and sold under the confiscation act of July 17, 1802 (12 Stat. 389), 
which forfeiture, as to him, was complète and absolute, but the 
ownership of which property, after his death, was vested in his 
heirs by virtue of the joint resolution of congress passed contem- 
poraneously with the act of confiscation. The défendants to the suit 
held under the confiscation sale, and, having refused to pay the 
taxes .levied upon the property, Pike's children sought by the suit 
to compel the défendants to pay them during the life of their 
father. The court said: 

"It only remains to Inquire whether the children of Albert Pike stand In 
such a relation to the property conflseated, and not affiected by the attachment 
proceedings, that they may inaintain an action to require the défendants to 
Ijeep down the taxes during the life of their father. There can he no doubt 
but the défendants, as tenants for life, are bound in law to pay the taxés upon 
the property during the continuance of their estate. Varney v. Stevens, 22 
Me. 334; Calrns v. Chabert, 3 Edw. Oh. 312. Thls the défendants do not 
dispute; but they insist that, until the death of the father, the children hâve 
no interest In the property, and therefore caanot appear to protect the inher- 
itance. It is true, as a gênerai rule, that, so long as the ancestor lives, the 
heirs hâve no interest in his estate; but the question hère is as to the rights 
which the confiscation act has conferred upon the heirs apparent or presump- 
tlve of one whose estate in lands has been condemned and sold. In Wallach 
V. Van Rlswick, 92 U. S. 202, without undertaking to détermine where the 
fee dwelt during the life' estate, we decided that it was withheld from con- 
fiscation exclusively for the beneflt of the heirs. They, and they alone. could 
take it at the termination of the life estate. The children of Albert Pike, as 
his heirs apparent, are aiso apparently the next in succession to the estate. 
Either they or their représentatives must take the title when their father dies. 
If they do not hold the fee, they are certainly the only persons now living 
who represent those for whose benefit the joint resolution of congress was 
passed. They, at least, appear to hâve the estate in expectancy. Under thèse 
circumstances, as there is no one else to look after the interests of the succes- 
sion, we think they may properly be permitted to do whatever is necessary 
to protect it from forfeiture or Incumbrance. Tlie défendants admit that they 
hâve determined not to pay the taxes upon the property. The danger of in- 
cumbrance by reason of this fallure to perform their duties as tenants for 
life Is therefore imminent, and the case a proper one for a court of equity to 
interfère and grant appropriate relief. In Cairns v. Ohabert, supra, when the 
tenant for life failed to keep down the taxes, an order was made for the ap- 
pointment of a receiver of so much of the rents and income of the estate as 
should be necessary to pay ofC and diseharge the amounts then in arrear. We 
see no reason why similar relief may not be granted in respect to the accruing 
taxes. In case the tenants fall to perform their duties in that behalf; but, with- 
out undertaking to direct specifically as to the form in whici the protection 
asked shall be secured, we shall reverse the decree, and remand the cause to 
the circuit court, with instructions to proceed in conformity to this opinion, 
as law and justice may require." 

In Kennedy v. Kailroad Co., 62 111. 395, by an act of the législature 
of the state a person or company operating a railroad was made 
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liable for taxes upon the rolling stock used upon sucli load, witli- 
out référence to the ownership of the road or the rolling stock so 
used. By a written agreement with the Pullman Palace-Car Com- 
pany, the railroad company employed on its road sleeping cars of 
the car company, hauled the same, furnished fuel and lights, kept 
them in running order, and received its ordinary tare for the trans- 
portation of passengers in them. The car company was bound by 
the agreement to keep in repair th€ carjiets, upholstery, and bed- 
ding, excepting repairs necessary from accident and casualty while 
upon the run of the road, received a fare for extra accommodation, 
and furnished its own employés to receive the same, and wait upon 
the passengers. It was held that, although the gênerai property 
in the cars was in the car company, yet the railroad company had 
such a community of interest and such a qualifled property in them 
for the time being, that, for the purposes of taxation, they must be 
regarded, under the statute, as belonging to the rolling stock of the 
railroad company, and subject to be taxed as such. The court said, 
among other things: 

"ïhere are not unfrequently cases in the law where one having a less es- 
tate in property tban that of the absolute ownership fulfills the condition of 
being owner. The requirement, too, of the statute, is to list, not the rolling- 
stock which the company owns, but the rolUng stoclî 'belonging' to the com- 
pany. We are of opinion that the appellee lias such a qualifled property in 
thèse sleeping cars that, for taxable purposes, they may be regarded, within 
the fair meaning of the statute, as 'belonging' to the rolling stock of the rail- 
road company, and that they are subject to be taxed as formiug a portion of 
the same. * * * We do not conceive, as is objected, that this would in- 
volve the resuit of double taxation of both the railroad company and the car 
company. The liability of the railroad company to pay taxes on the cars, as 
a portion of its rolling stock, would operate to exempt the company from lia- 
bility to pay the taxes as owner of the cars. The railroad company would be 
viewed as the owner pro hac vice." 

We are of opinion that the motor company's exclusive possession 
and enjoyment for the period of 25 years of the leased jMrtion of 
the power-plant site, with a covenant binding it to pay the taxes 
thereon, "fulfills the condition of being owner" for the purposes of 
taxation. 

2. This conclusion upon the question of ownership also disposes of 
appellants' contention that the power plant was only properly as- 
sessable as personal property, for that contention is based entirely 
upon that provision of the Washington statutes declaring that : 

"Personal property, for the purposes of taxation, shall be coastrued to em- 
brace and include * * * ail improvements upon lands the fee of which is 
still vested in the United States or in the state of Washington or in any rail- 
road company or corporation. * * *" i Hill's Ann. Code, § 1020. 

But section 1051 of the same statutes provides, among other things, 
that: 

"Ail the real estate, including the stations and other buildings and struc- 
tures thereon, other than that denominated railroad track, belonging to any 
railroad, shall be listed as lands or lots, as the case may be, in the county 
where the same are located." 

And there are gênerai provisions of the same statutes to the effect 
that: 
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"Real pToperty, for tlie purposes of taxation, sliall be construed to Include 
the land Itself * * * and ail buildings, structures and improvements 
• * * and that in assesslng any tract or lot o£ real property, ttie value of the 
land, exclusive of Improverdents, shall be determined, and also the value of ail 
imptovements and structures thereon, and the aggregate value of the property, 
includlng ail structures and other improvements." 1 HiU'a Ann. Code, §§ 1019, 
1059. 

It is not iiecessary to décide whçther the term "improvements," 
used in section 1020, should be given the broad interprétation claimed 
for it oii the part of the appellaûts, for the reason that as the motor 
Company is to be regarded, for the purposes of taxation, as the owner 
of the leaèed portion of the power-plant site, in so far as concerns the 
assessment of the land itself, it must necessarily be so regarded in so 
far as concerns the improvements thereon, erected at its own expense 
and for its own use, under the provisions of the lease already men- 
tioned. :, 

3. Another statute of the state in force when the assessments in 
question werë made provides as follOws: 

"AU lands occupied and claimed exclusively as the right of way for railroads 
by railroad- cotnpanies or corporations, with ail the tracks and ail the sub- 
strnctures and superstructures "which support the same, must be assessed as a 
wliole and as real estate, wlthout separating the same into lands and improve- 
ments, at a certain sum per mile. * * *" 1 Hill's Ann. Code, § 1046. 

The flndings of the master, as approved by the court, shovr that the 
leased portion of the ix>wer-plant site "was èmbraced within what 
was designated by the Northern Pacific Railroad Company as the 
right of way of the Northern Pacific Eailroad, but it was in the 
actual use and occupation of the Tacoma Kailway & Motor Company 
for the purposes of a power plant." This actual usé and occupation 
by the motor company, as elsewrhere appears in the flndings, was 
under the 25-year lease, and was not only unconnected with the 
business of the railroad company, but was altogether antagonistic to 
its occupation as the right of way of that company. Under such cir- 
eumstances, it is plain that it could not be properly taxed, under the 
statute cited, as a part of the Northern Pacific Company's right of 
way, and there is no finding or évidence that it was in fact so as- 
sessed. 

4. The power plant, consisting, as it does, of improvements on land 
of which the motor company must, for the purposes of taxation, be 
deemed the owner, was properly assessable as "improvements" there- 
on. Under the provisions of section 1059 of the Washington stat- 
ute, above cited, whether ^ch proper assessment, or the lien for the 
unpaid taxes thereon, could be in any way affected by the improper 
assessment of such improvements as personal property, and the pay- 
ment of such taxes, need not be decided, for the reason that the 
record does not sufflciently show that the power plant was in fact 
assessed to the motor company as persional property. In finding 19 
the master found, among other things, that "ail said power plant and 
everything situate upon said land was assessed by the city of Tacoma 
in the years 1892 and 1893, and by the county of Pierce in the years 
1891 to 1896, inclusive, as personal property, and the taxes were paid 
on the same as personal property" ; and in finding 20, that "ail of the 
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taxes described in the bill and in the évidence as having been charged 
and levied upon improvements upon the land described in the bill 
Gonstitute a double assessment, in that said assessment on what is 
designated therein as on improyements is a duplication of the assess- 
ment of Personal property returned and assessed for eacli and ail 
of said years." To thèse speciiic portions of findings 19 and 20 
the défendants excepted, which exceptions were sustained by the 
court below. But an exception to a similar clause embodied in find- 
ing 18 of the master (relating, however, only to the assessmen^ ^ade 
by Pierce county) is covered by a gênerai ruling of the court immé- 
diat ely folio wing the foregoing spécifie rulings, stating tliat "ail 
other exceptions to the findings and report of the master in chancery 
are overruled." It is not to be supposed that the court, after con- 
sidering speciflcally the portions of findings 19 and 20 to which 
exceptions were taken, and after, by its ruling thereon, holding, in 
effect, that the évidence was insufflcient to show that the improve- 
ments had been assessed to the motor company as personal property, 
intended, in the next breath, to hold the exact opposite. It is quite 
évident, we think, that the court inadvertently overlooked the fact 
that the clause of finding 19 that it had speciflcally considered and 
ruled upon was also embraced in another finding. Indeed, the find- 
ings should hâve contained but one statement of the same fact. It 
is just such unnecessary répétitions that add to the bulk of judicial 
proceedings, resulting in unnecessary costs to the parties thereto, and 
unnecessary labor to the courts. Moreover, the appellants, by their 
assignment of errors, call in qpestion, among other things, the ruling 
of the court in sustaining the exception to the same matter embraced 
in findings 19 and 20. Under the circumstances stated, we think we 
are justified in examining the évidence to see whether the appellants 
proved that the improvements upon the power-plant site were in fact 
assessed as personal property. As has been seen from the state- 
ment of facts, the improvements on the power-plant site were as- 
sessed by the county of Pierce for each of the years 1891, 1892, and 
1893 at 115,000, and for the year 1895 at |1S,300; and for each of 
the years 1892 and 1893 they were assessed by the city of Tacoma 
at $18,000. It has further been seen that those improvements con- 
sist of a power house, car barn, and certain machinery; the plant 
covering the entire site, and forming an inséparable mass, incapable 
of division for use or valuation. The tax lists for the years 1892 
and 1893 handed in by the motor company to the assessor of Pierce 
county contain varions items of personal property, including "ma- 
chinery," valued at |40,000. Its statement for the year 1893 handed 
to the assessor of the city of Tacoma included "ijersonal property" 
valued at |84,170; and for the year 1893, "personal property, inside 
of Tacoma," valued at |50,500. In so far as the county assessments 
are coneerned, it is quite certain that the term "machinery" cannot 
be held to include the power liouse and car barn, inseparably con- 
nected with which, according to the findings, is the machinery of the 
power plant. ^^Tien to this is added the further fact that the max- 
imum county assessment of the machinery of the power plant, to- 
gether with and including the house and barn, was only |15,000, 
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whereas the "màchinery" alone of the personal property lists was 
assessed at 140,000, clear proof ought to be required as to the identity 
of the two assessments. We think it clear that the évidence does 
not furnish it in respect to the assessments by the county of Pierce ; 
nor, in our opinion, is it suflficient to show that the city assessment 
of "Personal property" to the amounts of |84,170 and |50,500 for the 
years 1892 and 1893, respectively, included the power plant, assessed 
during each of the same years at $15,000 as "improvèments on real 
estate." The judgment is afflrmed. 



PENNSYLVANIA CO. FOR INSURANCE ON LIVES AND FOR GRANTING 
ANNUITIES V. JAOKSONVILLE, T. & K. W. RY. CO. et al. 

MERCANTILE TRUST CO. et al. v. PENNSYLVANIA CO. FOR INSUR- 
ANCE ON LIVES AND FOR GRANTING ANNUITIES et al. 

(Circuit Court of Appeals, Fifth Circuit. Marcli 14, 1S99.) 

No. 6C8. 

1. RAILEOADS— ReCEIVERS— POBBCLOSORE — ACTIONS. 

StoclihoUlers of a railroad corporation brought a suit for a receiver, but, 
before hearing, a receiver was appointed lu a subséquent foreclosure suit 
by the bondholders. The receiver was authorized to pay ail operating 
expenses ineurred within a certain time. Complainant stockholders were 
allowed to iiitervene in the bondholders' suit. A inouth after the appoint- 
m^ut, on a hearing of both bills and tlie prevlous orders made thereou, 
the receivership was set aside, the proceedings in the bondholders' suit 
stayed, and the motion for a receiver in the stockholders' suit granted. 
The new receiver was authorized to pay ail operating expenses Ineurred in 
the préviens six months. On appeal, the order granting the stay in the 
bondholders' suit was reversed, and the former receivership restored, leav- 
ing the lower court to détermine who should be receiver. Pending the 
appeal, ail the property of the corporation was held and operated by the 
second receiver. Thereafter the lower court, acting in regard to both suits, 
removed the second receiver, and ordered that his accounts be filed, and 
ail persons having claims against him file tUem with the clerk of the 
court, to be referred to a master. The next day the court appointed a new 
receiver, to whom the second receiver turned over ail the property, in- 
cluding cash on hand; and he was authorized to pay ail operating expenses 
Ineurred during the six months precedlng the flrst order appointing. a re- 
ceiver. Thereafter the master's report on the claims referred was con- 
firmed, and the sum found due as operating expenses under the second 
receiver, less the amount paid thereon, was adjudged a first lien on the 
property. Subsequently a decree was made in the stockholders' suit re- 
citing a final decree of foreclosure in the bondholders' suit, and providing 
that ail claims or liens against the corporation in the stockholders' suit 
should be transf erred to the bondholders' suit. A like decree was entered 
In the bondholders' suit, and ail the claims transferred were sent to a 
master, to investigate, and report priorities. Held, that the transfer of the 
claims against the second receiver, f rom the one suit to the other, and 
adjudging the operating expenses a flrst lien, was proper. 

a. Samb— Proper Expenses. 

Compensation for the services of a master appointed to examine and 
pass on the accounts of a receiver of a railroad corporation is a proper 
charge against the property, under the former practice of the fédéral 
courts. 
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S. Same. 

The compensation of an attorney for a receiver (the reeeiver having 
been discharged, and the funds surrendered to the owner) is a proper pre- 
ferred charge against the property. 

Appeals from the Circuit Court of the United States for the South- 
ern District of Florida. 

Bill in equity by the Pennsylvania Company for Insurance on 
Lives and for Granting Annuities against the Jacksonville, Tampa 
& Key West Railway Company to foreclose a mortgage. The Amer- 
ican Construction Company intervened. Also, a bill in equity by 
the American Construction Company against the Jacksonville, Tam- 
pa & Key West Railway Company for the appointment of a receiver. 
From a decree confirming the master's report as to the indebtedness 
of the railway company, and adjudging priorities, the Pennsylvania 
Company, in the flrst suit, and the Mercantile Trust Company and 
others, in the second suit, appeal. AfBrmed. 

John C. Cooper and R. H. Liggitt, for appellant Mercantile Trust 
Co. 

T. M. Day, Jr., for appellee Jacksonville, T. & K. W. Ry. Co. 

Before McCORMICK, Circuit Judgé, and BOARMAN and PAR- 
LANGE, District Judges. 

McCORMICK, Circuit Judge. On July 6, 1892, the American Con- 
struction Company exhibited its bill in the circuit court of the Unit- 
ed States for the Northern district of Florida against the Jackson- 
ville, Tampa & Key West Railway Company, the Florida Construc- 
tion Company, the Florida Commercial Company, and Robert H. 
Coleman, Charles C. Deming, Archibald Rogers, Frank Q. Brown, 
and John W. Candler, directors of the défendant railway company. 
The bill averred that on May 8, 1890, three distinct roads, namely, 
the Jacksonville, Tampa & Key West Railway Company, the Atlantic 
Coast, St. Johns & Indian River Railway Company, and the Sanford 
& Lake Eustis Railway Company, were each railroad corporations, 
and each owned and operated a railroad in Florida, and on that day 
thèse three railroad companies were Consolidated into one, which 
took the name of the Jacksonville, Tampa & Key W^est Railway 
Company, and became the owner of the properties of the three con- 
stituent companies; that the stock of the new company (the défend- 
ant railway) was $3,010,000, of which the complainant owned, and 
was entitled to hâve certiflcates of stock to the par value of, |168,- 
750, but that the stocli had not been issued to it; that at the time of 
the consolidation of the constituent companies each had a bonded 
indebtedness aggregating |2,216,000, secured, respectively, by a 
mortgage on its railroad property, in each of which mortgages the 
Mercantile Trust Company of New York was trustée; that on May 
15, 1890, the défendant railway company executed a séries of bonds 
of the par value of |4,000,000, which were designated the "Consol- 
idated Bonds," secured by a mortgage of even date upon the main 
line and its two branches, in which mortgage the Pennsylvania Com- 
pany (appellant) is trustée; that of this issue the trustée held f2,- 
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216,000 for the rédemption of the three séries of flrst mortgage 
bonds, and thatthè l^ttiaindër of the consolidated bonds wete held 
as security for fl'oàting and otherwîSe ynsectireâ^indebtçjinéss of the 
railway company; that the défendant Robert H. Coleman owned a 
majority of tiiie stock of the Floridà Construction Company, and con- 
troUed its board of directors; that the Plorida Construction Com- 
pany ôwned a majority of the stock of the railway company, and con- 
trolled the élection of its board of directors, and the ^personnel of 
the boai-ds of directors of the two companies was substantiàlly iden- 
ticalj and Goleman controlled both directories; that a part of the 
so-càlléd floating debt Was illégal and fraudulent; that at one time, 
prior to the flling of thè ibill, the Plorida Construction Company was 
indebted' in a large amount, evidenced by its promissory notes, for 
which Robert H. Coleman was liable either as indorser of as surety, 
and that Coleman and the Florida Construction Company had caused 
notes of the railway company to be executëd and substituted from 
time to time for the notes of the Florida Construction Company, thus 
relieving it and Coleman from this liability, and imposing the bur- 
den upon the railway campany, without any. considération ; that Cole- 
man claimed to own and hold interest-bearing notes of the railway 
company to the amount of |1,800,000; that the floating debt of the 
railway company, according to its books and financial statements, 
■was 110,000 on Decemher 31, 1888, $243,702.98 on June 30, 1890, and 
11,787,784.75 on June 30, 1891; : that the complainant had made ap- 
plication to the proper offlcers of the défendant company for ex- 
planations of, the discrepancies and inconsistençies in the accounts 
of the défendant railway company, and as to the inoréase in its 
floating debt notwithstanding the rapid increase of its net earnings, 
and as to the heayy deflciency indicated, and as to the accounts be- 
tween the Florida Construction Company and the défendant railway 
company, and those between the railway company and its président, 
and had made demand for the issue of its stock in the railway com- 
pany, but that it had failed to gain the information it sought; that 
the officers and directors of the railway company, being interested 
as stockholders and directors of the Plorida Construction Company, 
had failed to hâve preparedtrue statements of the accounts and ex- 
penditures thereof , and entirely failed and neglected to issue to the 
complainant t;he stock owned by it; that, if ithe afïairs of the railway 
company ,were honestly and efiiciently managed by officers and per- 
sons whose interests were not hostile to the interest of the stock- 
holders of the défendant company, its stock would be valuable prop- 
erty; that the défendant railway company on or about September 
24, 1888, entered into a contract with the Plorida Commercial Com- 
pany, wherein it purchased of that company ail or nearly ail of the 
bonds and; stock of the Plorida Southern Railway Go;mpany and the 
stock of the St. Johns & Lake Eustis Railway Company, then operat- 
ing lines of rajlroad in Plorida ; that the défendant railway com- 
pany purchased thèse bonds and stock of the two other named rail- 
way companies for the pu^rpose of ultimately becoming the owner of 
the raiiroads of thèse companies, and it paid for the stock and bonds 
by issuing a séries of its own bonds, known as "Collatéral Trust 
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Bonds," amounting in tlie aggregate to the sum of |3,592,000, par 
value, which it delivered to the Florida Construction Company, and 
pledged the stock and bonds it had purchased as collatéral security 
for this issue of collatéral trust bonds, and that, if this contract was 
valid, the collatéral trust bonds were a valid and existing indebted- 
ness of the défendant railway company; that, though not secured by 
any mortgage on its property, they were secured by mortgage on the 
bonds and stock of tlae Florida Southern Railway Company and the 
St. Johns & Lake Eustis Eailway Company, and that this contract 
with the Florida Commercial Company was illégal and voidable; 
that the plaintiff did not know, and had no means of knowledge ex- 
cept by the discovery as prayed for in its bill, whether or not the 
contract was beneiicial to the complainant as a stockholder of the 
défendant railway company, and that it reserved the right to elect 
whether it would repudiate or ratify the same when it had acquired 
full knowledge of the facts and circumstances attending the pur- 
chase and the effect thereof ; that the Florida Construction Company 
was not then, and had not beén for several years, engaged in the con- 
struction of any railroad, but that it was the owner of the capital 
stock of the Indian River Steamship Company and of the Jupiter & 
Lake Railway Company, corporations organized and doing business 
in Florida; and that the cost of constructing and maintaining thèse 
properties, and of operating the same, was paid in large part out of 
funds of the défendant railway company, and for the money paid on 
this account, amounting, as the complainant was informed and be- 
lieved, to |200,000, the défendant railway company had no security, 
but that the same formed part of the large indebtedness of the Flor- 
ida Construction Company to the défendant railway company. 

The prayer of the bill is for a discovery and an accounting, for 
an injunction and a receiver, and for the cancellation and annulment 
of thé contract with the Florida Commercial Company, if, on full dis- 
covery, it shall be shown to be for the interests and benefits of the 
complainant and other stockholders to hâve the contract canceled, 
and for gênerai relief. The bill was verifled by the complainant's 
secretary, supported by assisting affldavits and other exhibits; and, 
on the day that it was exhibited, the district judge passed an order 
granting a temporary injunction as prayed for in the bill, and re- 
quiring the défendant railway company to show cause on or before 
the llth day of July, 1892, why a receiver should not be appointed. 
On the day named, the défendant railway company appeared by its 
counsel, Cooper & Cooper and T. M. Day, Jr., and moved the court 
for an extension of the time, and for a continuance of the hearing of 
the complainant's motion for the appointment of a receiver and for 
an injunction for a period of 30 days, or such time as the court 
might designate. This application was supported by the affldavit of 
Robert B. Cable, the gênerai manager of the défendant railway, and 
of Charles 0. Deming, its vice président and secretary. Where- 
upon the district judge ordered that the motion of the complainant 
be continued until July 28, 1892. On the 23d day of that month the 
Pennsylvania Company, trustée in the second mortgage bonds, ex- 
hibited its bill of complaint against the défendant railway company 
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to the Honorable Don, A. Pardee, circuit judge (not then in the statg 
«f Florida), verifled by its président, and supported by exbi'bits and 
assisting afBdavits, accompanied by the acceptance of service by the 
défendant railway company, and its admission of the truth of the 
averments in the bill, which bill was in the customary form, prayed 
for a foreclosure, for tlie appointment of a receiver and for injunc- 
tion, as usual in such cases; and both parties having united in the 
request that, if the application for a receiver should be granted, 
Eobert B. Cable be named as such receiver, the circuit judge there- 
upon passed his decree, of date July 23, 1892, appointing Eobert B. 
Cable receiver, — noting in the decree that the appointment was pro- 
visional, to the extent that any person or party havinj an interest in 
the property of the défendant railway company might show cause 
within 30 days why the appointment should not be conflrmed, and 
that the appointment should not aflect or forestall any action that 
the court or any of its judges "may hereafter see proper to take on 
any bill heretofore flled in this court against said railroad company, 
wherein a receivership has been also prayed for." Thèse two bills 
were each flled in the circuit court at Jacksonville, then in the North- 
ern district of Florida. Hereafter in this opinion the case flrst 
brought will be styled the "stockholders' suit," and the other the 
"bondholders' suit." 

On the day to which the hearing of the motion of the complainant 
in the stockholders' suit had been continued, that motion came on 
for hearing before the district judge; and the défendant railway 
company appeared by its counsel above named, and by the affldavit 
of its vice président, Charles C. Deming, and showed, tor cause why 
the complainant's motion should not be granted, the institution of 
the bondholders' suit, and. the order of the circuit judge thereon, 
with other grounds not necessary to notice. On the same day the 
complainant in the stockholders' suit presented its pétition of inter- 
vention in the bondholders' suit, alleging the exhibiting of its bill, 
as above shown, to which bill, and the exhibits and affldavits in sup- 
port thereof, it prayed tha^ référence might be made as often as 
might be necessary; that the court had granted a temporary in- 
junction, and had ordered the défendant railway company to show 
cause on or before the llth day of the current month why a receiver 
should not be appointed, and that on the day last named the rail- 
way company had moved the court for further time to prépare to 
resist the motion, and to show cause why a receiver should not be 
appointed, representing that it could show good cause; that on thèse 
représentations the court had extended the time; that, after thus 
procuring the extension of time, the défendant company caused the 
bondholders' suit to be brought; that the same was a collusive suit, 
and, on the application of the complainant therein, the défendant 
consenting thereto, the circuit judge granted an order appointing 
Cable receiver. "The petitioner prayed a référence to the bill and 
affldavits on which the receiver was appointed, averring that it ap- 
pears from an examination of the bills and the exhibits and affldavits 
in the two causes above mentioned that the second suit is collusive, 
and that the circuit judge was imposed upon; that Cable is the man- 
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ager and appointée of the directors of the company, aga'mst whom 
the petitioner in its bill has made charges of gross fraud, misman- 
agement, and diversion of the funds of the company; that the di- 
rectors are the owners of the floating debt mentioned in the petition- 
er's bill, and are the very persons, if any one, who hâve applied to 
the complainant to bring the suit wherein Oable has been appointed 
receiver ; that it f ully appears by the pleadings and proceedings that 
the railway company and its directors represent and control both 
the défendant and the complainant in the bondholders' suit; where- 
fore, and for divers other good causes appearing of record in the 
pleadings and the exhibits and affidavits, to which référence ia 
prayed, the petitioner prays leave to file its pétition for intervention, 
and prays that the order appointing a receiver be set aside and va- 
cated, and tlîat ail proceedings in the bondholders' suit be stayed 
until the further order of the court, and for such other différent and 
further relief as to the court may seem just and équitable. 

The subject-matter of both bills, the exhibits supporting each, and 
the previous orders made thereon, respectively, being thus brought 
on for hearing at the same time before the court in which each bill 
was filed, was contradictorily argued by counsel, and was held un- 
der argument and considération by the court until August 4, 1892, 
when, on considération of the intervening pétition and the two sev- 
eral bills, and the exhibits and affidavits in support of each, it was 
decreed that the order appointing Robert B. Cable receiver be set 
aside and vacated, and that ail further proceedings in the bondhold- 
ers' suit be stayed until the further order of the court. And in the 
stockholders' suit the motion of the complainant for the appoint- 
ment of a receiver was granted, and Mason Young was appointed, 
and invested with the powers and charged with the duties customary 
in such receiverships. From thèse orders appeals were taken to 
this court. We held that the trustée in the second mortgage was 
entitled to hâve the property therein mortgaged taken possession of 
by the court through the appointment of a receiver at its suit ; that 
the order granting the stay of proceedings in its suit should be re- 
versed, and the stay dissolved; that the receivership granted on 
July 23, 1892, should be restored ; and that the orders in référence to 
the receivership should be had in the bondholders' suit, and the re- 
ports of the opérations, earnings, and expenses of the property cov- 
ered by the Consolidated mortgage, should be made to the court in 
that case. It was left to the circuit court to détermine what person 
was the proper one to exécute the office of receiver. — to continue the 
receiver, Cable, or to appoint a more suitable person In hls place, a» 
the relations of the parties, and the character and condition of the 
property, might, in the judgment of that court, require. 2 U. S. 
App. 606, 5 C. C. A. 53, and 55 Fed. 131. The decree appealed from 
in the stockholders' suit was reversed, except as to so much thereof 
as granted the injunction, which was modifled, and as modifled was 
afflrmed. In each of thèse cases an application was duly made for a 
certiorarî to the suprême court, which applications were flnally dis- 
posed of by that court March 27 and April 3, 1893. 148 V. S. 372^ 
388, 13 Sup. et. 758. Pending proceedings on the appeals to this 
. 83 F.— 5 
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court and on the applications for certiorari to the, supreine court, ail 
the properties of the défendant railway cpmpany, as specifled and 
indieated in ihe decree appointing Young , receiverj ; were held and 
opéra ted by him as sucb, qnder the authwitj) direction, and orders 
of the circuit court. , , i 

On AprilT and 8, 1893, the circuit judge and the district judge, sit- 
ting together,^ in open court, and concurring, pa«^ed the decrees in 
the two suits, putting intoieffect in çach the mandate of this court. 
Bj thèse decrees the circuit court ordered tha-tthe deçree appointing 
Young receiverbe vaeatedj the property which hetheid as receiver be 
forthwith restored to the offlcers of the railway coinpany, and his ac- 
counts flled with the clerk, within 20 days, and aJi persons haying 
claims or demands due, arising ont of the opération of the property 
by Receiver Young, were required to file the same iwiththe clerk, 
which accounts and claims, on being flled, ghould be referred to a spé- 
cial master, to be thereafter designatedi for investigation and report; 
that the American Construction Company pay the costs of the ap- 
pealed causes; that thé order pf August i, 1892^ staying proceedings 
in the bondhôlders' suit^ and vacating the »rder of July 23, 1892, be 
set aside, and thestay of proceedingadisaolved; that the receivership 
granted and creatéd by the order dated July 23, 1892, be restored ; and 
that the property described in the order ^be. restored to Cable, as re- 
ceiver. Aiter passing thé décreeS on AprE 7, 1893, putting into ef- 
fect the mandates of this court, the circuit court on the next day, for 
reasons assigned, not derogatory to Receiver Cable, octo his capacity 
to manage the railroad, considered that it was best for, aiiother re- 
ceiver to be appointed, and passed a decree in the bondholders' suit 
appointing Joseph H. Durkee, Ithe présent receiver. On the. same day 
(April 8, 1893) an order was passed in the stockholders' suit appoint- 
ing Charles S. Adams, Esq., spécial inaster, to whom, as such master, 
the accounts of Receiver Young, and the claims of ail other persons 
àrising ont of his opération of the property, were to be referred. This 
last order bears only the signature of the (district judge. On Novem- 
ber 10, 1892, the complainant in the stockholders' suit amended its 
bijl so as to make the trustée in each of the mortgages défendants 
therein, and prayed for prooess of subpœna against eaâi of them, and 
on thé 22d day of Novémber obtained an order for making substituted 
service on each of them; This order was served on the Mercantile 
Trust Company on Decembfer 10, 1892. On December 16, 1892, each 
of thèse trustées, specially limiting its appearancé to the purposes of 
the motion, and of objecting to the jurisdiction of the court, appeared 
by its solicitor, R K. Liggitt (the namea of associated solicitors being 
joined), and moved the court to vacate and set aside the orders for 
substituted service on each of them, on the ground that they were 
not résidents of the district, and because the suit is not such a one as 
substituted service can be made therein. Thèse motions were not 
acted on. The complainant in the bondholders' suit, by its solicitors, 
Oooper & Cooper, on June 28, 1893, asfced and obtained leave to 
amend its bill by making the Mercantile Trust Company a party de- 
fendant. 

In June, 1893, Spécial Master Adama proceeded to take testimony 
touching the matters that had been referred to him, the solicitors for 
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the respective parties iilterésted in the litigation being présent. In 
August he made a partial report, showing what had been done up to 
that time, and much that remained to be done. He contii^iued the tak- 
ing of testimony from day to day as rapidly as tlie convenience of 
counsel permîtted, until April 30, 1894, at which time the parties 
closed the testimony. Thereupon full argument by counsel was 
heard by the master; and at the close of the oral argument, at bis 
request, the difEerent counsel, including Messrs. Cooper & Cooper, flled 
briefs. The master màdé a very full and able report of his findings, 
which was flled June 6, 1894. To this report the défendant railway 
Company, by its solicitors, Cooper & Cooper and T. M. Day, submitted 
21 exceptions, touching more or less ail of the substance in the mas- 
ter's report, and thus renewing before the court the exceptions which 
they had been most alert, fertile, and strenuous in urging before the 
master pending his hearing and considération o-f the matters. An 
act to change the boundaries of the judicial districts of the state of 
Florida, approTed July 23, 1894 (28 Stat. 117, c. 149), provided for 
holding terms of the circuit court for the Southern district at Jack- 
sonville, and that ail cases then pending in the circuit court for the 
Northern district at Jacksonville be transferred to the said circuit 
court for the Southern district. On this aocount, probably, the 
master's report and the exceptions thereto did not come on to be 
heard until December, 1895. The hearing thereof was then had be- 
fore the Honorable James W. Locke, the judge for the Southern dis- 
trict of Florida. He was a member of this court, and took part in 
the bearings and décision of the appeals above referred to, when the 
same were befOre this court. After having fully heard the report of 
Eeceiver Young, and of the spécial master thereon, and ail the ex- 
ceptions thereto, the circuit court, on December 27, 1895, adjudged 
and decreed that, in regard to ail accounts approved and allowed in 
the master's report as paid or unpaid, the same be approved and al- 
lowed, and the master's action therein conflrmed; that the amounts 
conditionally approved by the master be approved upon a compliance 
with the conditions declared and specified by him; that the amounts 
found by the master to be due from the railway company as operating 
expenses, lèss such amounts as hâve aiready been paid by the présent 
receiver upon orders of the court, to wit, |88,086.32 (remaining un- 
paid), be declared to be due from the railway company, and a first 
lien upon the property. And it was further adjudged and decreed 
that the amount of |46,374.39, found by the master to be due from 
the défendant railway company on account of the opération of the 
Florida Southern Railway Company, be approved as justly due; but 
it appearing that Mason Young had turned over and paid to the 
Florida Southern Railway Company, upon his retiring from the re- 
ceivership, the sum of |47,558.95, — a sum exceeding the indebtedness 
found due as above, — it was adjudged and ordered that the sum of 
146,374.39 is due from the Florida Southern Railway Company. 

On January 17, 1896, the circuit court passed a decree in the stock- 
holders' suit as follows : 

"It appearing to the court, în the ahove-entitled cause, that the entire corpus 
of the railroad property of the défendant the Jacksonville, Tampa & Key 
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West Eailway Company is in the possession and coutrol of tlie recel ver of tlils 
court, heretofore appolnted in the cause of the Pennsylvahla Company for In- 
surance on Lîves and for Granting Annuitles agalnst thé Jacksonville, Tampa 
& Key West Kailwsty Company, the American Construction Company, and the 
Mercantile Trust Company, and that any decree heretofore made or to be made 
In this cause, esta,blishlpg a lien of priority, and requiring payment f rom the 
corpus of the property of the sald Jadcsonville, Tampa & Key West Eailway 
Company, or from the proceeds of the sale thereof , must he transferred to the 
cause under whlch the said recelver is acting, for payment; and it further 
appearing to thls court that a final decree of foreclosure has been entered in 
the said cause of the Pennsylyania Company, etc., and that it is necessary to 
ascertain and détermine the status of ail claims against the corpus of the 
proiwrty of the said Jacksonville, Tampa & Key West Eailway Company in 
the hands of the said recelver, and to classlfy them in order of thelr prlorities, 
and détermine the aggregate amount of the same, before a sale of the said 
property under the foreclosure decree ean be made: It is herèby ordered and 
decreed that ail interventions or claims In this cause which hâve been hereto- 
fore decreed to be liens upon the property of the Jacksonville, Tampa & Key 
West Eailway Company, together with thé approved unpaid operating ex- 
penses of Mason Young, late recelver herein, and interventions or claims, ail 
Interventions or claims not yet flnally adjudicated, which are clalmed to be 
entitled to be liens upon the corpus of the property of the said railway Com- 
pany, be, and are hereby, transferred to the cause of the Pennsylvania Com- 
pany for Insurance on Lives and for Granting Annuities agalnst the Jackson- 
ville, Tampa & Key West Eailway Company, etc., for such référence, decree, 
or order as may be made in that cause." 

And on the same day the foUowing decree was passed in the bond- 
holders' suit : 

"It appearing to thls court that it is désirable and necessary to adjudicate, 
détermine, and classlfy the Status and prlorities of ail interventions, claims, 
judgments, and decrees heretofore rendered in thls cause, or now before this 
court for trial and détermination, including such claims and interventions 
in the cause of the American Construction Company agalnst the Jacksonville, 
Tampa & Key West Eailway Company as hâve been transferred to this cause, 
before a sale of the corpus of the défendant the Jacksonville, Tampa & Key 
West Eailway Company, in the hands of the recelver of thls court, under final 
decree in foreclosure heretofore rendered, it is ordered, adjudged, and decreed 
that ail unpaid interventions, claims, judgments, and decrees brought in this 
cause, or origlnating in the said cause of the American Construction Com- 
pany agalnst the Jacksonville, Tampa & Key West Eailway Company, and 
transferred to this cause, including the approved, unpaid operating expenses of 
Mason Young, recelver in said cause, whether the same hâve been fully adju- 
dicated, or are now before the court for triai and détermination, be, and the 
same are hereby, referred to Charles S. Adams, Esq., as spécial master herein, 
with instructions — First, to take testlmony and report his flndings of law and 
fact upon ail matters not heretofore adjudicated and determlned; second, to 
investlgate and report to thls court the relative priorlties of ail matters here- 
tofore adjudicated, the priorlties of which hâve not been declared by this court; 
third, to ascertain and report any items of Indebtedness under the présent 
recelvership; fourth, to ascertam and classlfy as nearly as possible ail Inter- 
ventions, claims, judgments, etc., referred to and passed upon by him, and 
report the aggregate amounts as classlfied; and, fifth, to make report of his 
acts and dolngs thereunder at the earliest practlcal time." 

In obédience to this order of référence, the spécial master set Feb- 
ruary 23d for beginning the hearing of the matters involved, gave 
due notice thereof by publication, and personally served the attorneys 
of record with notice of the hearing. The solicitors for the com- 
plainant and for the committee of the flrst mortgage bondholders, 
on behalf of thèse parties, filed written objections against the con- 
sidération of any of the indebtedness of Mason Young, as receiver, in 
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the case of the American Construction Company against the défend- 
ant railway company, on the ground that the complainant and the 
bondholders never intervened nor were made parties to that suit, 
and that the orders of the court in transferring the claims and inter- 
ventions to this cause were irregular and without authority of law, 
and upon the further ground that ail of the claims were subséquent 
in point of time to the flrst mortgage, and subordinate in dignity 
thereto. After a somewhat protracted and very full hearing on ail 
the matters embraced in the référence, the master made his report. 
It was exhaustively excepted to by the solicitors for and on behalf 
of the complainant and of the committee of flrst mortgage bondhold- 
ers. The exceptions were ail overruled, and the report of the mas- 
ter conflrmed by a decree passed November 11, 1897, from which this 
appeal is taken. 

The assignments of error are, substantially: (1) That the court 
had no authority to transfer the matter of claims against Mason 
Young, receiver, from the stockholders' suit to the bondholders' suit ; 
(2) that the court had no authority to adjudicate the indebtedness of 
Mason Young to be a flrst lien on the railroad property ; (3) that the 
court erred in finding that |88,086.32, the unpaid operating expensea 
of Receiver Young, $593.33 allowed Johnson & Wilson, .f484.56 al- 
lowed the Sanford & St. Petersburg Railroad Company, |1,600 al- 
lowed Spécial Master King, $97.23 allowed Snodgrass & Field, and 
$191.20 allowed John G. Christopher, are a flrst charge on the prop- 
erty, and the $500 allowed J. R. Parrott has a lien prior to the second 
mortgage. 

It is apparent from the record that immediately after the passing 
of the decrees on April 7 and 8, 1893, Receiver Young surrendered to 
Receiver Durkee ail the property of the défendant railway which was 
covered by the flrst and second mortgages, including $22,648.27 cash 
on hand to the crédit of that estate at the time of the surrender. It 
also appears that he duly flled his accounts as receiver of that estate. 
He surrendered the properties of the Florida Southern Railway Com- 
pany, including $47,558.95 to its crédit, to the owners thereof, in com- 
pliance with the order of April 7, 1893; and they committed it to 
their gênerai manager, Robert B. Cable. In the order of July 23, 
1892, appointing Cable receiver, it is provided, among other things, 
that he is authorized to pay the indebtedness of the railway company 

heretofore incurred for expenses of opération during the 

months next preceding the date of the order. In the decree passed 
August 4, 1892, in the stockholders' suit, after the bondholders' bill 
had been exhibited, and simultaneously with the order staying pro- 
ceedings under that bill until the further or-der of the court, Young 
was appointed receivei* of the property (both the bills and ail the pro- 
ceedings thereunder being fully before the court, and full considéra- 
tion having been given thereto), and was thereby authorized and or- 
dered to pay ail indebtedness of the railway company theretofore in- 
curred for expenses of opération, including repairs, supplies, material, 
labor, and services which had been incurred within the period of six 
months next preceding the date of the order. In the decree of April 
8, 1893, appointing Durkee receiver, it is provided, among other 
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things, that be îs thereby authorized to pay the indebtedness of tlie 
pailw^ay coisapany tlieretofore. incurred "for expenses of opei^atipn dur- 
ing the six months next: preceding the date of the order her^tofore 
ruade appointing a receiyer in this cause"; that is to say, next before 
July 23, 1892. : At this time the property had been in the çustody of 
the court more than eight months, operated and controUed under the 
authority and direction of the court, by its h^nd, Eeceiver Young, 
maintaining the same, digcharging ils duties to the public with con- 
scientiouâ. tegard to the interest of creditors and stockholders. While 
certain issues between thèse creditors and the stocliholders with réf- 
érence to the properties, were being subm'itted to this court and to the 
suprême court, certain court costs, to thç amount of a few hundred 
dollars, had been incurred,;and were adjudged against the stockhold- 
ers. In the same decree it was provided, among other thingsj that 
ail persons having claims ordemands arising out of the opération of 
the property by Receiver Young "are required to file the same with 
the clerk of the court, to be referred to a spécial master, to be here- 
after designated, for investigation and report to the court." It is 
clear that the chancellors passing thèse decrees had in miud ail the 
parties to the bills in both of thèse suits, and recognized, from the 
very necesfeity of the case, that persons who had contributed to the 
opération, of the road during this period of the receivership were 
entitled tO the same protection that they would hâve been entitled to 
receive if they: had extended the same crédits during the same period 
of time to Eeceiver Cable^ had he been permitted to hold and operate 
the property. It seems to us that what we hâve thus far adyanced 
shows that the flrst and second assignments of errçr are not well 
taken. 

The item of 188,086.32, balance remaining unpaid of the operating 
expenses of Eeceiver Young at the dateof the master 's report, and 
of the decree confirming it> is only a little more than one-half of 
sueh expenses ($165,236.34) that remained unpaid at the date of 
the discharge of Eeceiver Young, after which Eeceiver Durkee paid 
thereon |77,150.02 "uponorders of court and upon the consent of 
eounsel," leaving the unpaid balance of |88,086.32. Of this indebted- 
ness (|165,236.34)> the master's report says that, without exception, 
it consisted of actual necessary operating expenses, such as any re- 
ceiver, or any other management of the railroad properties, must hâve 
incurred in the mainteûance and opération of the property. Of the 
item of 1595.35 adjudged ia favor of Johnson & Wilson, and the item 
of $484.56 adjudged in favor of the Sanford & St. Petersburg Bail- 
road Company, the master says that thèse items corne under the 
same gênerai head of operating expenses. The record does not con- 
tain any évidence, or show that any was ofifered before the master or 
before the court, tending to contradict the master's flndings as to the 
just amount and character of thèse expenses. Touching the item of 
$1,600 adjudged in favor of John King, it appears that he was ap- 
pointed spécial mastetnin the stoekbolders' suit to examine and pass 
on the accounts of the receiver, and to make reports to the court 
thereon; that for thé period of about eight months he, with the as- 
sistance of a clerk, did regularly examine the reports and vouchers 
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of Receiver Young, and in due time make liis reijort tliereon to the 
court; that after the discharge of Iteceiver Young this spécial master 
made application to the court to be allowed compensation for his 
services, which application was referred to John E. Hartridge, Esq., 
as spécial master, to examine into the matter, and to report thereon, 
in obédience to wliicli référence Master Hartridge made report on 
April 7, 1896, flnding that the sum of |1,600, exclusive of salary to 
his clerk, would be a reasonable compensation for Spécial Master 
King for the period for which he served, and recommending that he 
be paid that amount. This report was excepted to by the parties, and 
it, with the exceptions thereto, came on to be heard July 1, 1897, when 
the exceptions were overruled, and the report confirmed. The prac 
tice in this circuit, until the adoption of our récent rule in the cir- 
cuit courts in référence to reports of receivers in charge of and 
operating railroad corporations and properties pending foreclosure 
proceedings, authorized, if it did not require, the current discharge 
of such services as Spécial Master King performed. The item of fSOO 
adjudged in favor of J. R. Parrott figures in Master Adams' report, 
in the stockholders' suit, as compensation of counsel for Receiver 
Young, not allowed as an independent intervention, but approved as 
an allowance to the receiver for unpaid balance on compensation of 
J. R. Parrott as his counsel. It lias been, and still is, customary, 
and we think necessary, to allow such receivers to employ counsel; 
and Receiver Young having been discharged, and the property and 
the balance of funds remaining in his hands having been ordered to 
be surrendered to the owners, it was not improper to adjudge this 
unpaid balance due the attorney as a charge in his favor against the 
property prior in rank to the second mortgage. It appears from the 
report of Master Adams that, under orders of the court, large srnns 
of money, exclusive pf the proceeds from the sale of receivers' certifl- 
cates, hâve been expended by the receivers in the payment of interest 
on the bonded indebtedness, and for additions, betterments, and per- 
manent improvements to the mortgaged properties, and that the 
amounts thus appropriated greatly exceed the amount remaining un- 
paid of the operating expenses and charges adjudged in the decree 
to hâve a lien on the corpus of the mortgaged property. We deem 
thèse suggestions sufBcient to support our conclusion that the as- 
signed. errors embraced in our third grouping are not well taken. 

Having carefuUy examined the record touching ail the matters 
affected by the assignments of error not withdrawn on the hearing 
of this appeal. we flnd no ground for reversing the decree of the 
circuit court, and it is therefore affirmed. 
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(Circuit Court, E. D. Virginia. March 22, 1899.) 

1. Spkcipic Performance— Railroad Construction Contract. 

A court of equity will not decree spécifie performance of a contract to 
build a railroad, though tlie object of the suit is but to allow coniplainant 
to complète a construction contract, and to restrain tbe company from 
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making other conflicting contracts, and disposing of secui'IHes pletlgcd to 
him for the work contraeted for. 
3. EqaiTY—JuEiSDicTiON — Inadéquate Légal Rbmedy— Dbpendant's N'OL- 

YBNCr. 

Equitable jnrisdietion on the ground of inadéquate légal remedy caunot 
be sustained on the mère allégation of défendant'» insolveucy. 

3. Same — Damages at Law — Recoveby. 

Bquity will net take jurisdiction of a suit to restrain a railroad Com- 
pany from making contracts for the building of its road, in contravention 
of a contract made with complainant, and from disposing of coUaterals 
pledged to him to secure payment of the work, where it does not appear 
that damages commensurate with the injury cannotbe recovered at law. 

4. Same— Contracts— Uncertainty. 

Where a railroad construction contract was uncertain and inadéquate 
in màny particulars, and subjects were left open upon which irreconcilable 
différences Ijetween the parties might arise, spécifie performance thereof 
cannot be decreed in equity. 

This is an application for an injunction, on a bill flled in the circuit 
court of the United States for the Eastern district of Virginia. 

The case set forth is substantially this: ïhat the défendant railroad Com- 
pany, under a charter aequired under the laws of the states of Virginia and 
North Oarolina, was engaged in constructing a Une of railway near Richmond, 
in the state of Virginia, to a point near Ridgeway, in the state of North Oaro- 
lina; that on or about the llth of September, 1897, it mortgaged its Une of 
railway to the défendant the Mercantile Trust Company to secure $2,300,000 
worth of bonds, for the purpose of building its railroad, the acquiring of ter- 
minal facilities, rights of way, dépôts, etc., along Its route, and particularly in 
the cities of Richmond, Manchester, and Petersbiirg; that after the said rail- 
road Company had constructed about 20 miles of its railroad south of the city 
of Petersburg, on or about the 18th day of October, 1898, it entered into a 
verbal agreement with the complainant, whereby said complainant agreed to 
coustruct, furnish, equip, and build a road from a point on the Raleigh & Gas- 
ton Railroad near Ridgeway, N. C, and the Hermitage road, on the Une of the 
Richmond, Fredericksburg & Potomac Railroad, near Richmond, Va., a dis- 
tance of about 103 miles, includlng the 20 miles buUt as aforesaid, together 
with the necessary dépôts, water stations, section houses, buildings, and ter- 
minais, in considération of an amount of the mortgage bonds aforesaid from 
which would be realized a sum not less than $1,800,000, or that sum in cash, 
and that the said road was to be turned over to the said complainant, includ- 
lng that already built, together with the right to issue bonds secured by said 
mortgage, as therein provided, and complainant was to reimburse the défend- 
ant railroad company the sum of $460,000 expended by it in the construction 
of the 20 miles of road theretofore built by it, and in the acquisition of rights 
of way, terminais, etc., evidenced by proper vouchers therefor, and further to 
pay to the Colonial Construction Company the sum of $100,000; that the said 
complainant was to hâve full control of the engineering for the said railroad, the 
construction thereof, and the right to purchase ail lands necessary therefor, as 
well as materlals and supplies of ail kinds used in its construction, and tliat de- 
fendant railroad company was to furnish ail necessary plans, spécifications, 
drawings, engineers' reports, surveys, and data then in its possession ; that, upon 
making said contract, complainant entered in and upon the Une of the said rail- 
road as aforesaid, and is in possession thereof, and is and has been engaged 
in preliminary work and construction thereof; that défendant railroad com- 
pany refused to deliver to complainant the plans, spécifications, etc., referred 
to, whereby he was greatly inconvenienced, and prevented from proceeding 
with the work; that the défendants said railroad company and De Witt Smith 
were about to cancel the mortgage above referred to, and the bonds secured 
thereby, upon which complainant relied as security for the payment of the 
construction of said road; and that they were about to enter into a contract 
with some other person to construct the same. And complainant asked that 
the said défendants and the défendant the Mercantile Trust Company be en- 
joined and restrained from canceling the said bonds or the mortgage, or any 
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of them secured by the same, which were to beeome complainaiit's pi-opevty 
upon the completlon of the road, or from In any manner interfering therewitU; 
that the défendant rallroad company be enjolned fi'om interfering in any man- 
ner, pending the hearing and détermination of thls cause, with the complain- 
ant's possession of said railroad, and be required to fulflU its contract on its 
part; that the bonds secured by the mortgage aforesaid be decreed to be a 
fund for the payment of the construction of said railroad, and that défendant 
be required to issue and deliver said bonds, and the défendant the Mercantile 
Trust Company to certify the same, as required by the terms and provisions of 
said mortgage. And the said complainant further averred the insolvency of 
the défendant railroad company, the lacli of an adéquate remedy at law, and 
prayed for gênerai relief, etc. 

The défendants the railroad company and De Witt Smith appeared and de- 
murred to the complainant's original and amended bills; and the said rail- 
road company answered, denying generally the allégations of the bill, and par- 
ticularly the existence of any contract with complainant, and that he was in 
possession of its line of railroad, or any part thereof, or that he was building, 
or had ever built, any part of its road, or that it had ever had any dealings 
or transactions with him, and alleglng that, on the contrary, the building of 
its road had been regularly let to the Colonial Construction Company months 
before the alleged contract with complainant to build the same, and that tlie 
construction company was proceeding with the worlc on the road. The com- 
pany further denied complainant's right to, interest in, or lien upon its said 
mortgage bonds, or any of them, or upon any of its property or estate of any 
character whatsoever, and averred its entire solvency. Each side filed affl- 
davits on the motion for an injunction, and the case now comes up for hear- 
ing upon that motion, and upon the demurrer to the original and amended bills 
of complainant. 

John Larkin and D. Lawrence Groner, for complainant. 
Henry & Williams and W. E. McKenney, for défendants. 

WADDILL, District Judge (after stating the facts as above). In 
the condition of the pleadings, it will be necessary first to dispose 
of the demurrer to the bill; and, in the view the court takes of 
that question, it will be unnecessary to pass upon the merits of the 
motion for an injunction. Upon the demurrer it becomes material 
to inquire whether the case made by the bill is one in which a court 
of equity will decree spécifie performance of a contract, and upon 
this the following questions arise: (1) Whether a court of equity 
will entertain a bill to decree spécifie performance of a contract to 
build a railroad; (2) or for the spécifie performance of a contract to 
deliver railroad bonds issued, or to be issued, in aid of the con- 
struction of a railroad; (3) whether or not the complainant has a 
complète and adéquate remedy at law, and such as, therefore, dis- 
entitles him to relief in a court of equity; and (4) whether, conced- 
ing the remedy in equity, and that the court should entertain a bill 
for the spécifie performance of a contract such as is sought to be 
enforced, there really exists such a contract as the court should enter 
upon the performance of. 

That courts of equity will not decree spécifie performance of con- 
tracts to build railroads is now too well settled to admit of dis- 
cussion. A leading case on the subject in this country is that of 
Ross V. Railway Co., 1 Woolw. 26, Fed. Cas. No. 12,080. This case 
was decided by Mr. Justice Miller, sitting on circuit, and has since 
been approved by the suprême court of the United States in Rail- 
way Co. V. Marshall, 136 U. S. 393, 407, 10 Sup. Ct. 846. To the 



74 03 FEDERAL REPORTER. 

same effect is the décision of Judge Dillon, of the United States 
circuit court. Fallon v. Eailroad Co., 1 Dill. 121, 125, Fed. Cas. No. 
4,629. And the suprême court of Virginia lias liliewise held in the 
récent case of Ewing v. Letchfleld, 91 Va. 575, 579, 22 S. E. 362. 
Thèse authorities would seem to be conclusive of this question. 

Complainant, however, insista that this case is not necessarily con- 
trolled by thèse authorities, because, as he contènds, its object is 
not to require the building of a railroad, but to allow him (complain- 
ant) to complète the building of one upon which he has entered, and 
to enjoin and restrain défendant from in the meantime interrupting 
him in his work, making other contracts in connection therewith, 
and from parting with its securitles pledged to him for the work to 
be performed by him. This contention, while quite ingénions, is 
fallacioua, for the reason that one of the objections to courts of 
equity ehtering upon the enforcement of such contracts at ail is 
that complète relief cannot be giren by a spécifie decree, or by several 
decrees carrying ont à given direction. For instance, under the 
mortgage in this case the issue of bonds js contemplated upon the 
completion of certain divisions or sections of the road. This would 
require independent action of the court, to be had at différent times 
and under différent circumstances, and necessarily dépendent upon 
many conditions, which it would be next to impossible tp anticipate 
or foresee. Another principle governing suits for spécifie perform- 
ance, and specîàlly applicable to this case, is that the remedy to be af- 
forded by the court must be mutual; that is to say, that the court shall 
not afford one party relief, and not the other. Cathcart v. Eobinson, 5 
Pet. 264; Marble Co. v. Eipley, 10 Wall. 339, 359; Anson v. Townsend, 
78 Cal. 415, 15 Pac. 49; Cooper v. Pena, 21 Cal. 403; and 2 White & T. 
Lead. Gas.'Eq. p. 1107, note. To restrain the défendant railroad Com- 
pany f roM'îihterf ering with the Icomplainant in the construction of this 
road; ànd to take frôm ît the control bf its securities, amounting 
to 12,300,000, and hold them for the beneflt of complainànt, and to 
cause théîr payment and delivery to him' upon such terms and condi- 
tions as thé Court might' iiiipose, would be manifestly improper and 
uhjust, unless coUpled With the requirenient of performance on com- 
plainaiit's part of what entitled him to this relief; and that would 
involve the building of the railroad. In other words, to adopt this 
theory the c6ui:*t wouîd be indirectly attempting to do what it could 
not direCtly do. Besides, it would necessarily in volve thé spécifie 
performance of a con tract for the delivery of railroad bonds, which 
is, of itself; ône of doubtful propriety, and upon which the court 
ought not to enter,— certainly not under the circumstances of this case. 
2 Story, Eq. Jur. §§ 717^ 717a, 718, 724a; Pom. Spec. Perî. Cont. 24, 
27; Ross v. Railway Co., supra, and cases there cited; Cuddee v. 
Butter, 6 Engj Ruling Cas. 641, and note page 646. Complainànt 
comes iùto this forum because of alléged inadequacy of Mief at law. 
This, in à large measuTéj dépends upon the charàcter of the relief 
to which he is entitled, ririless it be thàt upon the mère allégation of 
insolvency he is entitled to redress in a court of equity. This is not 
my undetstailding of the law. Something more than an appréhen- 
sion that a Jhdgment, if obtained, will not prove availing, on account 
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of insolvency, is necessary, to justify a court of equitj in reaching 
forth its hand to give relief. Serions conséquences niay resuit by 
this action on the part of the court. The right of trial by jury is 
denied the parties, and courts of equity should only Intervene where 
the remedy at law is plainly inadéquate; tliat is to say, M'here, by 
ordinary légal procédure, the merits of the controversy, according 
to right and justice, cannot be gotten at, and relief afforded. 1 Story, 
Eq. Jur. § 33, and note; Hyer v. Traction Co., 168 U. S. 471, 480, 
18 Sup. et. 114; Fallon v. Eailroad Co., 1 Dill. 125, 126, Fed. Cas. 
No. 4,629. 

There is no apparent reason why damages, commensurate with the 
in jury done, cannot be recovered at law for the breach of the alleged 
contract in this case, arising either from failure to allow the work 
to go on, or to pay for the same when built. Assuming, however, 
that equity has jurisdiction, should the court enter upon the en- 
forcement of such a contract as is set up by complainant in his 
bill? Indeed, could the court undertake to enforce such a contract 
without at once finding itself involved in making contracts, as dis- 
tinguished from enforcing them? The alleged contract is in many 
respects vague and uncertain. It does not, with any degree of cer- 
tainty, tix the point at which the road is to begin or to end. "Complète 
a road between Kidgeway, North Carolina, a point on the Kaleigh & 
Gaston Kailroad, and Hermitage road, Virginia, on the line of the 
Richmond, Fredericksburg & Potomac Eailroad, a distance of about 
103 miles." This is exceedingly uncertain, and the question of the 
point of the location of the terminus of the railroad on the line of 
the Kichmond, Fredericksburg & Potomac Railroad Company, near 
Richmond, or on the line of the Raleigh & Gaston Eailroad, near 
Ridgeway, N. C, might be a most material question, both as to the 
matter of the cost of the location, and the value and desirability of 
ter-minals. The route of the road, further than through the cities 
of Manchester, Petersburg, and Richmond, does not appear, or the 
number and kinds of dépôts, station houses, etc., to be erected on 
the road, nor the character or location of the bridges contemplated 
to be built over the waterways to be spanned; and the time within 
which ail this is to be done is not determined. Indeed, thousands of 
dollars might, and in ail probability will, be involved in a controversy 
over the érection of a single bridge, or a slight différence in the loca- 
tion of the line, none of which a court could undertake to intelligent- 
ly détermine between the parties when they themselves had lef t the 
matter open. In the nature of things, many changes would neces- 
sarîly hâve to be made in the exécution of the work, and irrecon- 
cilable différences would stare the parties in the face at every step. 
Unless the terms of the contract sought to be enforced can be as- 
certained with reasonable certainty, a court of equity ought not to 
enter upon its enforcement. Preston v. Preston, 95 U. S. 200, 202; 
De Sollar v. Hanscome, 158 U. S. 216, 15 Sup. Ct. 816; Atwood v. 
Cobb, 26 Am. Dec. 657, and note page 661. In the Ross Case, supra, 
will be found référence to a number of English and American authori- 
ties of spécial interest on this point. A decree may be entered dis- 
missing, with costs, the bill of the complainant, as a conséquence of 
which the motion for an injunction faite. 
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SILVBR PEAK MINES v. HANOHETT. 

(Circuit: Court, D. Nevada. March 20, 1899.) 

No. 639. 

Mining Rights — Injxjnotion — Violation bt Complainant. 

As ancillary to an action at law, the owner of a mine flled a bill for in- 
junction against one claiming the right of possession; and défendant was 
enjolned not to operate the mine, or interfère with the minlng property, or 
commit trespass, wâste, or nuisance. Subsequently an agent of défendant 
In charge of the premises turned them over to complainant. Complainant 
afterwards extended a tunnel for the purpose of performlng the annual 
àssessment work, the ore so extracted remalning on the dump; and, to 

■ ayoid forfeiture of a policy of Insurance covering a quartz mlU, complain- 
ant -kept a watchman on the premises. Held, that the aets of complainant 
tended to préserve the property, and hence the injunctlon would not be 
dlssolved on the ground that complainant had abused the process of the 
court in doing the acts whlch it had caused défendant to be restralned 
from dolng. 

This is a bill by the Silver Peak Mines, a corporation, against L. J. 
Hanchett. An injunctlon issued as prayed, and défendant now moves 
to dissolve the same. 

M. A. Murphy, for complainant. 

Eeddy, Campbell & Metson, for défendant. 

HAWLEY, District Judge (orally). On the 22d day of May, 1897, 
the complainant flled its bill in equity, as ancillary to an action at law 
commenced by said Silver Peak Mines against the défendant, L. J. 
Hanchett, asking for the restitution and possession of certain mining 
property and premises situate at Silver Peak, Esmeralda county, Nev. 
On the same day complainant obtained an injunctlon against L. J. 
Hanchett, which reads as foUows: 

■ "And it is further ordered by this court that until the f urther order of the 
court, or the judge thereof, in the premises, you, the said L. J. Hanchett 
the défendant above named, and ail your attorneys, agents, assistants, serv- 
ants, employés, and ail persons acting for you or on your behalf, and each and 
évery one of you, do absolutely desist and refrain from mining or extracting 
ores in or from the mines mentioned in the complainant's bill of complalnt on 
file herein, or from removing or working the same, and from removing or 
vrorking any ôres now extracted or being on the dumps of the said mining 
claims, and from removing any of the earth, tailihgs, or sllmes on the land or 
premises mentioned in the complainant's bill of complalnt, or from vporking 
the same and extracting the gold and silver therefrom, and from running or 
in any manner uslng the quartz mill mentioned In complainant's bill of com- 
plalnt, and from dlsposing or removing any of the machmery belonging to, or 
in any manner connected with, said quartz mill, or situate therein, or * * * 
upon or connected with said premises mentioned in said complainant's bill of 
complaint, and from committing any trespass, waste, or nuisance whatever on 
said premises." 

On March 10, 1899, notice thereof having been previously given, 
the défendant, L, J. Hanchett, moved the court to dissolve said injunc- 
tlon, and for an order directing the complainant "to restore to the 
défendant the possession of ail the real and personal property in the 
bill of complaint herein described, and ail the personal property 
thereon and appurtenant thereto," upon the foUowing grounds, viz.: 
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"(1) That the complalnant itself has, through its agents, servants, and em- 
ployés, since the Issuance of said injunction and, restraining order, violated the 
same, and entered upon the mining ground, lands, and premises in said coui- 
plaint mentioned, and mined and extracted gold and silver bearing ore, rocli, 
and earth therefrom, and took and converted the same to its own use. (2) 
That the complainant has, since the commencement of this suit, and the Is- 
suance of the injunction and restraining order, forcibly entered upon the min- 
ing ground, lands, and premises in complaint deseribed, and ousted and ejected 
défendant therefrom, and has ever since, and does now, by force hold posses- 
sion thereof, and exclude défendant therefrom. (3) That the complainant has 
abused the process of the court, and has itself not respected and obeyed said 
injunction and restraining order. (4) That complainant has, by means of said 
injunction and restraining order, and under the protection thereof, forcibly 
and wrongfully taken from défendant possession of ail the property in said 
bill of complaint mentioned." 

This motion was made upon affidavits filed by tlie respective parties, 
and upon the papers and pleadings on file and of record in the suit. 

Underlying ail the points herein raised is the question whether L. J. 
Hanchett any such interest in the property as entitles him to make 
the moti^ His interest, if any, or whatever it may be, is derived 
by virtue oi a written contract or agreement for the purchase of the 
property by him from the Silver Peak Mines, entered into between 
the parties on the 7th day of September, 1894, and an extension of 
the time for compliance with the original agreement, entered into 
on the 12th day of November, 1895, extending the time until the 12th 
day of August, 1896, and the acts of the respective parties in regard 
thereto. The question as to Hanchett's interest is important. It is 
raised and presented in the law case, which is soon to be tried. No 
opinion in regard to this matter will be expressed or intimated on 
this hearing. The motion will be disposed of on other grounds. 

It will be noticed that the injunction issued in this case is only 
against the défendant, L. J. Hanchett. The effect of the injunction 
was to restrain him from the commission of the acts mentioned in 
the injunction. It did not restrain the complainant from the com- 
mission of any act. There are, however, numerous and well-con- 
sidered cases where the courts hâve held that, although the complain- 
ant was not restrained, he could not "with impunity do the acts which 
at his instance the défendant has been restrained from doing," and 
that, where the évident object and purpose of the writ are to pré- 
serve the existing status of the property involved in litigation until 
a final trial and adjudication can be had, "it is a gross abuse of the 
process of the court for the complainant to disregard his own in- 
junction, after having, by means thereof, tied the hands of his ad- 
versarv." Vanzandt v. Mining Co., 48 Fed. 770; Haight v. Lucia, 36 
Wis. 355, 361; Mowrer v. State, 107 Ind. 539, 543, 8 N. E. 561; 10 
Am. & Eng. Enc. PI. & Prac. 1104. There is no doubt, therefore, that 
upon a proper showing to the effect that a complainant is not acting 
in good faith, and has either sought for and obtained, or uses, an in- 
junction for the purpose of enabling him to obtain an undue advan- 
tage over the opposing party, the court could and should interfère 
to prevent the commission of any act by the complainant having that 
tendency by restraining him, as well as the défendant, from doing 
such acts, or any act that would materially disturb the existing status 
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of thé property in litigation; or, as is-lield in somé of the authorities 
above cited, the couttmight dissolve theinjunctiotfagainstthe de- 
fendant. But in connection witi tiffe^tulé above àiéntioned the law 
is: equally as well settled, as statediini lOAm. & Eng.,3Enc. PI. & Prac. 
1104, that "an order of injunctionj prohibiting any disturbance of or 
interféreriez with the status of pi-operty pending litigation concerning 
it, does riot prevent any party havirig an inferest ifl staèh property from 
doing whatever is reasonably neçessary for its préservation." Behr- 
ens V. MeKenzie, 23 lovi'a, 333, 341;: Mowrer v. State, supra. 

With référence to thèse gênerai prineiples, the facts présent ed to 
the court will be examinèd. It is'ï)r6per to state that theire is a mass 
of irrelevant matter included in the affidavits on both sides that will 
not be noticed, and upon some of the other facts there is a direct con- 
flict. >f::- - ■ 

It appears, to the satisfaction of the court, that Hanchett was in 
possession of, and claimed to beentitled tôthp- possession of, the 
property, after the expiration of thé second agreement extending the 
time of bis right or option to purchase the property; that, vfithin 
a f ew months after the service of the in junction upon him, he lef t 
Nevada, and went to Oalif ôt-nia, whiere he résides ; that when he 
went away he placed one Louis Tietjen to act as his agent in charge 
of the mining property and certain minirig tools; that said Tietjen 
soon thereafter left the prémices; âMgningias the reason therefor 
that he had not been paidby Hanchett ; that the s&id Hanchett also 
placed Frank Gillespie and Fred Kelly in possession and charge of 
the stone houise, assay office, and aïill; that said parties, acting as 
Hanchett's agents, eniered upon the possession of some or ail of 
said property; that both of said parties, prior tothe flling of the 
notice to dissolve the in junction heréin, voluntârily went away from 
Silver Peak; and hâve not retumed; that in Ootober, 1898, the said 
Kelly notified S. R. Wasson, the agent of complainant, that he was 
going to leave Silver Peak, and, at the request of said Wasson, de- 
livered to him the key to the stone building, which was occupied by 
Hanchett duïing the time he t-esided at Silver Peak (the house in 
which Wasson had been living being in a dilapidated condition, and 
not fit for further occupancy); that Wasson, with the assistance of 
Kelly, moved his furniture into the; stone building, and stored most 
oî the Personal property therein belonging to Hanchett in a secure 
and safe place, and thereafter notified Hanchett that he would pur- 
chase the balance of the personal property, if Hanchett would sell 
the same for what it was worth, and that, if Hanchett did not wish 
to sell the same, he would see that it was properly packed up, and 
stored in a safe and secure place; that during ail the time mentioned 
herein the said S. R. Wasson was, and for many years prior thereto 
had been, and still is, in the gênerai charge of ail the property of the 
Silver Peak Mines, the corporation complainant herein, as its agent 
to care for and. protect said property against trespassers, etc.; that 
Hanchett, dnring his possession of the property under the contracts 
before stated, commenced the running of a certain- tunnel, as he 
was authorized to do, and ran the same for the distance of 300 feet, 
or thereabouts ; that Wasson, af ter Hanchett left the premises, went 
into said tunnel, and ran the same for a distance of 250 feet or more, 
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into the Drinkwater and Crowning Glory Iodes, for the purpose of 
performing the annual assessment work upon the unpatented mines 
in the Silver Peak group owned by complainant, and which was 
necessary to be done in order to comply with the laws of the United 
States, in order to prevent a forfeiture of its rights in said mines, 
and subject them to a re-entry and location by outside parties ; that 
no ore was extracted from said mines, exeept such as was necessarily 
taken ont in the running of said tunnel, and ail the ore that was ex- 
tracted remains upon the dump; that no ore has been removed from 
the property, or converted by the complainant to its own use; that 
the mill upon said property is insured by the complainant, and, by 
a clause m the policy, the mill must be "continually watched, night 
and day," or the policy will be subject to forfeiture, and, to save the 
iife of the policy, complainant has employed a watchman to care for 
and watch said mill. 

I am clearly of opinion that the case, as presented, does not coma 
within the flrst gênerai rule, but does corne within the second rule, 
hereinbefore announced. The case, in its facts, is essentially différ- 
ent from the cases cited and relied upon by defendant's counsel. One 
illustration is sufflcient. In Haight v. Lucia, both parties claimed 
to be the owner of the land in dispute, which was chiefly valuable for 
the tlmber situate thereon. After the plaintiff obtained an injunc- 
tion against défendant from committing any waste on the land, he, 
immediately after the service of the injunction upon défendant, en- 
tered upon the land, with a number of employés, and eut down a large 
quantity of timber ; thus destroying the substance of the estate. The 
acts performed by the complainant in this case tended to préserve, in- 
stead of to injure or destroy, the property. The évidence falls far 
short of establishing the fact that Hanchett has been, by force or 
otherwise, ejected from the premises, or any part thereof. In this 
respect the présent case is clearly distinguiâhable from Vanzaùdt y. 
Mining Co., supra. Moreover, the complainant is the unquestionëd 
owner oî the property described in the bill of complaint herexn. It 
certain!^ has the right to protect and préserve its own property, and 
prevent any loss thereof or injury thereto. Hanchett does not own 
the property. Ile has no title thereto. Ail he claims is the right 
of possession which he obtained by virtue of the contract or contracts 
giving him an option to purchâSe the ptoperty, within the time specî- 
fled therein, at a stipûlated price. He did not comply with the 
covenants on his part agreed to be perforined, and in his answer claims 
that he was preventëd from so doing by various acts of the cotnplain- 
ant. The question whether, after the time specifled in the contracts, 
Btanchett was in possession of the property by virtue of said con- 
tracta, or other agreeménf s or conduct between the parties thôl"eto, as 
claimed by the défendant, or was sinlply allowed to remain in posses- 
sion of said property by the mère suiïei'ancé of the complainant, as 
clâitned by it, will arise upon the trial of the action at law, where ail 
the évidence in regard thereto can be fully presented, heard, and de- 
termined; and it will not, therefore, be hère discussed. 

From the facts presented on this hearing, it is clear that the défend- 
ant is not entitled to any relief upon this motion. The motion is 
denied. 
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G'UiSTN V. BWAN. 
(Circuit Court of Appeals, Bighth Circuit. March 20, 1899.) 
' ■ \, ' ' ' No. 1,114. vï.-v^^i^wsy'f: ■ 

1. Pabtnehship— CoMMissioNBR To Settlb Partnebship Estatb— Costs or 

, , ACCOUSTING., 

A cômmissionër was appoliited in a suit for tlie settlement of a part- 
nership, and empowered to talie charge of ail the partnership property, 
coUeet the assets, pay the debts, and dlvide the remaining property be- 
tween the partners. On the maklng of bis final report, after nearly 10 
years, a référence became necessary to state his accounts. Hcld, that 
the costs of such référence, including the f ee of the master, should be 
borne by the cômmissionër. 

2. Same — PowEHS OF Cômmissionër. 

A cômmissionër appointed by the court to settle a partnership estate, 
which consisted of a large amount of real estate and over $25,000 of bills 
recelvable, has power to employ and pay the necessary assistants to en- 
able him to properly look after ànd handle the property, as well as to pro- 
cure such légal services as are reasonably required, although he is him- 
self a lawyer; and his employment of his partner as attorney is not 
objectlonablé. 

8. Receivers— LiABiLiTiES— EmbbzzlemeNt by Clerk. 

A receiver, or a cômmissionër with the powers of a receiver, is per. 
Bonally liable for the embezzlement or misapproprlation of the funi^; of 
the trust estate by his clerk or employé. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Arkansas. 

George Gillham (0. P. Greenleë, on the brief), for appellant. 
John J. Hornor and E. G. Hornor, for appellee. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

SANBOEN, Circuit Judge. In October, 1888, a suit was pend- 
ing in the United States circuit court for the district of Arkansas 
between the appellant, John Gunn, and one William Black, for a 
dissolution of the partnership existing between them, for an ac- 
counting, and for a distribution of their property or its proceeds. 
On October 26, 1888, the appellee, Parker O. Ewan, was appointed 
a cômmissionër in that suit by the circuit court, and was empow- 
ered to take possession of ail the pfoperty pf the partnership, to 
collect the notes and ^ccounts, to lease the real estate, and to 
collect the rents, pay the taxes and debts of the flrm, and divide 
the property that should remain between its members. He en- 
tered upon the discharge of his duties on November 3, 1888. On 
December 1, 1897, the court ordered him to file with its clerk an 
account of his receipts and disbnrsements from the date of his 
appointment to that time, referred his account to the clerk, and 
directed him to hear évidence, to ^estate the account, and to re- 
port it to the court. In due time the clerk reported that there 
was due to the cômmissionër from the partnership, Gunn & Black, 
a balance of 1957.79. : Exceptions to the report were flled and 
overruled, and a decree was rendered that the cômmissionër was 
entitled to receive a balance of |957.79j that Bena Black, as ad- 
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ministratrix of the estate of William Black, had paid her pro- 
portion of this amount; that the commissionei', Ewan, should 
recoTer of John Gunn |478.89; that a fee of $250 should be al- 
lowed to the clerk for taking and stating the account; that ail 
costs should be paid, one-half by the appellant, Gunn, and the other 
half by the administratrix of Black; and that the commissioner 
should be flnally discharged. This decree is challenged by the 
appeal of John Gunn. As no appeal has been taken by the ad- 
ministratrix of Black, we shall assume that a settlement has been 
made between her and the commissioner, and consider the ac- 
counting only as it affects the appellant, Gunn. 

It is assigned as error that the clerk and the court below omit- 
ted from the accounting ail the receipts and disbursements of the 
commissioner between November 3, 1888, and July 3, 1889. The 
record discloses the fact that the appellee received and disbursed 
moneys as commissioner during this time, that évidence regard- 
ing thèse receipts and disbursements was introduced before the 
clerk, that the order for the accounting expressly included thèse 
receipts and disbursements, and that the clerk entirely omitted to 
consider or state them in his report to the court. This was a 
plain error, and this assignment is sustained. 

The objection that the costs of the commissioner's accounting 
ought not to be assessed against the appellant is also well taken. 
The commissioner was appointed and paid to collect and disburse 
the funds, and keep the accounts of the parties to this litigation; 
and they should not be required to pay the costs of obtaining a 
correct account of thèse receipts and disbursements, especially 
in view of the fact that the commissioner claimed that there was 
a balance of |2,287.51 due him, when the clerk found that there 
was only |957.79, and the truth seems to be that he was not in- 
debted to them in any amount. 

The other assignments of error are not tenable. The évidence 
does not warrant a reversai of the findings of the clerk and of 
the court that the $1,000 which Gunn paid to Ewan was paid him 
for his services as an attorney, and not on account of his services 
as a commissioner. Since Gunn had never paid him any part of 
the |4,000 which the court had allowed him for his services, there 
was no error, as against Gunn, in crediting the commissioner, in 
his account, with this allowance. 

The clerk properly allowed to the commissioner the item of ?1,- 
207.22 on account of his payment of the Ida Brown note. That 
note was signed by Gunn & Black, and that partnership was bound 
to pay it to Ida Brown. It was one of the debts which that flrm 
owed, and which the commissioner was authorized to pay by the 
order which appointed him. 

The contention that the commissioner had no authority to em- 
ploy and pay the salaries and traveling expenses of clerks and 
assistants has n« foundation. The record shows that he was 
vested with the usual powers of a receiver, — to take ail the prop- 
erty of this partnership, to wind up its business, and to distribute 
to the partners the property or proceeds which remained after the 
93 F.— 6 
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debts of the partnership were paid. There were more than 14,000 
acres of land; there were town lots and houses; there were notes 
and bills receivable which amounted to more than $26,000. The 
commissioner had ample power to obtain the necessary assistants 
to handle and dispose of this property, and the évidence fails to 
show that his expenditures on this account were either unneces- 
sary or excessive. The presumption is that they were fair and 
judicious. 

The objection to the allowance of the amounts which he paid 
for légal services is equally weak. In the conduct of the busi- 
ness of this partnership, and in the course of the discharge of his 
duties, the commissioner appeàrs to hâve expended |515.50 for 
the services of attorneys at law. On the face of the case, this 
certainly was not an unreasonable or excessive amount to apply 
to such à purpose in winding up and distributing so large an 
estate. The suggestion that he had no right to employ counsel, 
because he was a lawyer himself, is entitled to no considération. 
He was not appointed commissioner to try the làwsuits of Gunn 
& Black with strangers. \Nor was the employment of his part- 
ner to perform thèse services objectionable. It was his duty to 
employ a man of learning and ability, in whom he had confidence, 
and nô better évidence of the wise dischârge of that duty occurs 
to us than the fact that he employ ed a man in whom he had so 
much cdnfldëncé that he had f ormed a partnersliip with him years 
before. 

The fee of |250 whlcih the cOurt allowed thè clerk for hearing 
thé évidpnce, examinihg' the vouehers, and stating the accounts 
was not excessive. , It was fair and teasonable. 

The resuit ôf a considération of ail thè évidence in the record 
is that the decree belo'rt' must be retersed. But'wë hesitaté to 
refer this pase back to the trial court fbr ahother accounting. 
Whilé the vouehers are iiot inclùded in the record before lis, ànd 
it is .difficvilt, perhaps it.is impossible, to accjifatëly ^tâte the sLC- 
coiunt betwî^feiéh the comriiîs'sioner and the appellant, and tp firid 
the exact balai^ée, yet the évidence in the record has sàtisfled 
us that the indébtedhess of the coinmissioner to the partnership, 
or of the partnership to the comnïissibner, is a iery small amôunt, 
iii âny event, ahd mus't t)è les's thaii the exp.ense 6f another trial 
of this issue. , This accounting ha^ iréinained unsettled fôr more 
thai( 10 yeârà. The niôst înipbiftânt''Witnesses are dead. The 
former clerk of the commissioner, '•w'hçse acts and accounts preséût 
the most seribiis questions in the' tiasé', passed; away years ago. 
Mr. Black isdekd. Mr. Ewàn, thë cônimissionèr, has beeh attack- 
èd by disease,' and so wèàkened that his membry is mtlch im- 
paired. It seems probable that, the longer this litigation is con- 
tinued, the mdi"è difflcult it "Will become to reach a just and ' ac- 
«ùrate resùlt. In view of thèse considérations, wë hâve concluded 
that the intérests of ail' parties will bé best subserved by the ren- 
dition of a deâùitedecréé which will cohclude this litigation. To 
this end, we hâve caref ùliy examined and considered ail the évi- 
dence in the record. Itconclusively shows that one of the 
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cleVks of the comni'issioner received |1,162.37 of the moneys of 
Gunn & Black, for which neither lie nor the commlssioner bave 
eyer acconnted to them. This man was one of the clerks for 
whose salary we hâve allowed the commlssioner, and for whose 
acts and omissions he became responsible when he intrusted to 
him the duty of receiving and accounting for the trust funds 
which the court had appointed him to watch and préserve. There 
are other items of the account whose allowance is debatable, but, 
on the whole case, our conclusion is that if this sum of |1,162.36 
is charged against the commlssioner, in addition to the charges 
contained in the account stated by the clerk, the resuit will be 
substantially right and just to ail the parties to this controversy. 
As the account stated by the clerk shows a balance of |957.79 
in favor of the corainissioner, this charge will bring him in debt 
to the partnership in the sum of |204.57, and to the appellant in 
one-half of that amount, or $102.28. The order of this court will 
accordingly be that the decree of the court below be reversed, 
and that the case be remanded to that court with directions to 
enter a decree that, except as therein adjudged, the exceptions 
to the clerk's report are overruled; that in the account of the 
commissioner, as stated by the clerk, an additional charge against 
him must be made of |1,1C2.37, the amount which was collected 
by his clerk and was not accounted for; that the true statement 
of his account is that he is indebted to Gunn & Black in a bal- 
ance of 1204.57; that he shall pay to the appellant, John Gunn, 
one-half of this amount, or $102.28; that he shall pay the costs 
of the accounting between himself and Gunn & Black, and the 
$250 allowed to the clerk ; that, in case of a f ailure to make such 
payments within 60 days after the entry of the decree, the parties 
entitled to thèse amounts may hâve exécution to collect them; 
and that when their payment is made the commissioner shall be 
discharged. The costs in this court will be assessed against the 
appellee. 
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SAME v. OLYDE S. S. CO. et al. (two cases.) 

(Circuit Court of Appeals, Fifth Circuit. March 21, 1899.) 

Nos. 750-752. 

1. AcT TO Regulate Commerce— Long and Short Hatji.s. 

Compétition is a factor to be considered in determining whether shlp- 
ments of freight to différent points on tlie same line of railroad are made 
under sulDstantially similar circumstances and conditions, so as to come 
within the long and short haul provision of the fourth section of the act 
to regulate commerce (24 Stat. 379); and if such compétition is reaJ and 
controUing as to the rate charged to one point, while it does not affect 
rates to another, it créâtes substantially différent circumstances and con- 
ditions, as between the two, and such section has no application. 

2. Same— Undub Pkbperencb as between Différent Points. 

Where a lower rate charged for the earriage of freight to a longer-dis- 
tance point results solely from the controlling influence of compétition at 
such point, which renders the circumstances and conditions substantially 
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dissimllar from those existing at an intermediate point, so as to exclude 
tlie application to the case of tlie fourth section of tlie act (24 Stat. 379), 
and sucli compétitive rate Is not so low as to be unremunerative to the 
carrier, it cannot afford basis for a claim of undue and unreasonaWe préf- 
érence or advantage in favor of the compétitive point, or of unreasonable 
. préjudice or dlsadvantage against tlie intermediate point, within the In- 
hibition of the third section. 

3. Same — Unjust and Unrbasonable Rates. 

Rates to a nonCompetitlvé point cannot be held unjust and unreasonable 
in themselves, and therefore ùnlawfui, under the flrst section of the act 
(24 Stat. 379), where they are made up of the rates charged to the nearest 
compétitive point through which the shipments pass, which are low rates, 
forced by seyere compétition, combined with the local rates fixed by the 
State raiiroad commission between such point and the point of destination, 
thus giving the noncompetltlve point the full beneflt of whatever réduc- 
tion in rates compétition has effected on the lins of the shlpment, and 
where the total rates so charged are relatlvely just, as compared with 
those to other points in the state, on other Unes of road, and similarly sit- 
uated. 

Appeals from the Circuit Court of the United States for the North- 
ern District of Géorgia. 

L. A. Shaver and J. Ward Grurley, for appellant. 
Ed. Baxter, for appellees. 

Before PARDEE and McOORMICK, Circuit Judges, and PAE- 
LANGE, District Judge. 

McOORMICK, Circuit Judge. The three above-styled causes pré- 
sent substantially similar questions of fact and questions of law. 
They were heard together in the circuit court and in this court. 
They were severally originated by pétitions filed before the inter- 
gftate commerce commission against the respective appellees by the 
raiiroad commission of Georgia. Thèse pétitions were flled on Octo- 
ber 22, 1891. The gravamen of the pétition in the flrst-named of the 
aboyé cases was that the appellees charged, collected, and received 
for freight transportation, by continuous carriage, from the city of 
Cincinnati and other Ohio river points to the towna and stations of 
Marietta, Acworth, Cartersville, Kingston, Adairsville, and Calhoun, 
on the Western & Atlantic Raiiroad, à greater amount than the 
amount charged and received for freight carried through the towns 
and stations just named to the city of Atlanta; that the rate of 
freight charged to the shorter-distance points is unreasonable and 
discriminating in its nature, and is in direct violation of section 4 
of the act of congress entitled "An act to regulate commerce" (24 
Stat. 379), — and it prays that the défendants therein (appellees hère) 
may be required to answer, and, after due hearing and investigation, 
an order may be made commanding them to cease and desist from 
the violations of the act to regulate commerce. In the second suit 
the same charges and prayer are made as to the rates of the défend- 
ants (appellees) from New Yobk and other Eastem cities to points on 
the Georgia Raiiroad between Augusta and Atlanta, to wit, Greens- 
boro, Madison, Social Qrcle, Covington, and Stone Mountain, being 
the shorter-distance points in that case, and Atlanta, the longer- 
distance point. In the third complaint the same charges and prayer 
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are made as to the rates of the défendants (appellees) f rom New York 
and other Eastern cities to points on the Atlantic & West Point 
Railroad and the Western Railway of Alabama between Atlanta and 
Opelika, to wit, Newnan, Grantville, Hogansville, Lagrange, and West 
Point, being the shorter-distance points in that case, and Opelika, 
the longer-distance point. The interstate commerce commission, 
after due service of thèse complaints on the défendants therein, 
and after testimony taken and argument had in behalf of ail parties 
in interest, made its report and décision November 11, 1892, in 
which it held, in substance, in each of the cases, that ail of the car- 
riers, as presented in the cases, are subject to the act to regulate 
commerce, and to the jurisdiction of the interstate commerce com- 
mission as to through shipments from Cincinnati, New York, Phila- 
delphia, Boston, and Baltimore, or from any Ohio river or Mississippi 
river point, or any Atlantic port north of Oharleston, and that they 
had no right to put in the higher rate for the shorter distance upon 
their own motion, but should hâve made application to the commission 
for relief under the provisory clause of the fourth section, and are 
technically not now entitled to make défense to the complaints. 
After discussing the facts in the first case, the commission says: 

"In View of thèse facts, and others shown in the statement of findings, we 
hold that the défendants are not, upon the évidence, justifled in making the 
greater charges complained of in this case. But this belng the first case, since 
the Louisville & Nashville décision, in which the commission has been called 
upon to specifically hold that relieving orders must be applied for in this class 
of cases, we thinlj the carriers should hâve an opportunity in this case of ap- 
plying for relief under the proviso of the fourth section, and, if possible, of 
bringing forward voluntarily, as applicants instead of défendants, additional 
évidence that may be admissible under such a proceeding as indioated in this 
opinion. The order will therefore be that the défendants in this case cease 
and desist, within 20 days after receiving a copy thereof, from charging or re- 
ceiving any greater compensation in the aggregate for the transportation of 
a lilîe kind of prcperty from Cincinnati, or other points called and known as 
'Ohio River Points,' for the shorter distanc», to Calhoun, Adairsville, Kingston. 
Cartersville, Aeworth, or Marietta, than for the longer distance over the same 
line in the same direction, to Atlanta (the shorter distance being included with- 
in the longer distance), or, that the défendants make and file with the com- 
mission within the time above specified an application or applications, as the 
case may require, as provided in the proviso of the fourth section of the act 
to regulate commerce, for relief from the opération of that section in respect 
to the prohibition therein contained against charging or receiving any greater 
compensation in the aggregate for the transportation of like kinds of property 
from Cincinnati and other Ohiô river points to the shorter-distance points above 
raontioned, than for such transportation over the same line in the same direc- 
tion for the longer distance, to Atlanta, and show cause within <yù days after 
service of the order why such application for relief should be granted; and 
upon such application the évidence already taken In this case may be used. 
In case the application for reUef shall be denied, the order to cease and desist 
shall stand, and compliance therewith will be required within tvventy days 
after service of the order denying the application." 

A substantially similar flnding and order was made in each of the 
two other cases. The appellees did not apply for relief as permitted 
by the order, and did not change their tarifî or rates to the shorter 
or longer distance points named. 

On May 27, 1893, the bills in thèse cases were exhibited in the 
circuit court for the Northern district of Georgia, and, by appropriate 
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àwrméiits therein, the pPoceédibgs had before the commission, and 
its décision and orda* therèon, and tlie failure of the appellèes t» 
Cotnply 'therewith, were pi^esented to the court; and prayer was 
màde that such action and orders be taken as were Hecessary to 
seeiire'a speedy hearing and détermination of the matters and things 
stâtéd, and that pending thè procèedings a writ ôf injunction, or other 
propei' process, Glandatory or otherwise, to restrain the défendants, 
their ofiicers, servants, and attorneys, from further continuing in 
their Wolation of, and disobedience to, the order of the commission, 
be granted, and that upon final hearing such injunction may be made 
perpétuai. The cases did not corne to a speedy hearing. Gn July 
6, 1898, a decree was entered in each case by which the relief sought 
was i-efiiéed, and the bill dismissed. 88 Fed. 186. From those dé- 
crets thèse appeals are talîen. 

It is manifest from the report and opinion of the Interstate com- 
merce commission that thèse cases were considered and decided by 
it as casès presenting violations of the fourth section of the act to 
regulate commerce. The commission Vivais not, therefore, called upon 
to flhd iwhether the respective rates in question were reasonable and 
just, or ncft. For the same reason, it was not called upon to find 
whether the rates chargea to the shorter-distance points gave an un- 
due or unreasonable préférence or advantage to the longer-distance 
points, or subjected the Aorter-distance points to an iindUe or un- 
reasonable préjudice or disadvantage in any respect whatever. As 
underlying the provisions of the fourth section, the relative effect of 
the respective ratesi is more or less discussed in the report and opin- 
ion ot the commission; but it does not appear to hâve made, nor to 
havg iniended to be understood as mak;ing, any flnding of fact in 
référence to thèse rates that would affect their relation to any 
section of the act to regulate commerce, other than the fourth section, 
on which its opinion and décision proceed and rest. Without conced- 
ing this, counsel for the appellant contended in the circuit court, 
and contends in this court, tiiat on applications liiie thèse the courts 
are not limited to a review of the grounds on which the commis- 
sion acted, but hâve, and should exercise, jurisdiction of the whole 
subject-matter, and, on the law and facts, détermine whether the tariff 
of rates complained of is reasonable and just, or not, and whether it 
gives any undue or unreasonable préférence to fhe longer-distance 
points, or subjects the shorter-distance points to any undue or un- 
reasonable préjudice or disadvantage in any respect whatsoever. The 
appelleés contend that their tariff of rates complained of dœs not vio- 
late the fourth section, because the circumstances and conditions un- 
der which they carry freight to the shorter-distance points and to the 
longer-distance points are not substantially similar, but are substan- 
tially disaimilar. They contend, further, that their tariff of rates 
does not violate the third section, for substantially the same reason 
as exempted them from the opération of the fourth section, and that 
any préférence the tariff gives to the longer-distance points, or préj- 
udice or disadvantage in any respect whatsoever to which it subjects 
the shorter-distance points, is not undùé or unreasonable,' but the 
just and reasoûable resuit of the subatahtîâl dissimilarity in dônditions 
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and circumstanees under wMch the freight is carried and delivered 
to the différent points, respectively. They also deny that the rates 
complained of are unreasonable or unjust, and insist that they are in 
themselves reasonable and just. 

In the case of Interstate Commerce Commission v. Alabama Mid- 
land Ry. Ce, 168 U. S. 144, 18 Sup. Ct. 45, the suprême court say: 

"That compétition is one of the most obvious and effective circumstanees 
that make the conditions under which a long and a short haul is performed sub- 
stantially dissimilar, and, as such, must ha\e been in the contemplation of oon- 
gress in the passage of the act to regulate commerce, has been held by many 
of the circuit courts. It is sufflcient to cite a few of the number: Ex parte 
Koehler, 31 Fed. 315; Missouri Tac. Ey. Oo. v. Texas & P. Ry. Co., Id. 862; 
Interstate Commerce Commission v.-Atchison, T., etc., R. Co., 50 Fed. 295; 
Same v. Cincinnati, N. O. & T. P. R. Co., 56 Fed. 925; Behlmer v. Kailroad 
Co., 71 Fed. 835; Interstate Commerce Commission v. Louisville & N. R. Oo., 
73 Fed. 409. * * * But the question whether compétition, as affecting 
rates, is an élément for the commission and the courts to consider in applying 
the provisions of tlie act to regulate commerce, Is not an open question in this 
court. * « * To prevent misapprehension, it should be stated that the con- 
clusion to which we are led by thèse cases— that in applying the provisions of 
the third and fourth sections of the act, which make it unlawful for common 
carriers to make or give any undue or unreasonable préférence or advantage 
to any particular person or locality, or to charge or receive any greater com- 
pensation in the aggregate for the transportation of passengers, or of the llke 
kind of property, under substantially similar circumstanees and conditions, 
for a shorter than for a longer distance over the same Une in the same direction, 
compétition which affects rates is one of the matters to be considered— is aot 
applicable to the second section of the act. * * * In order further to 
guard against any misapprehension of the scope of our décision, it may be 
well to observe that we do not hold that the mère fact of compétition, no mat- 
ter what its character or estent, necessarily relieves the carrier froni the re- 
straints of the third and fourth sections, but only that thèse sections are not 
so stringent and imperative as to exclude in ail cases the matter of compétition 
from considération, in determining the questions of undue or unreasonable 
préférence or advantage, or what are substantially similar circumstanees and 
conditions. * * * , We are unable to suppose that congress intended by thé 
fourth section, and iifae proviso thereto, to forbid common carriers, In cases 
Tvhere the circumstanees and conditions are substantially dissimilar, from 
making différent rates until and unless the commission shall authorize them 
so to do. Much less do we think that it was the intention of congress that the 
décision of the commission, if applied to, could not be reyiewed by the courts." 

The commission's report sayg that the présent adjustment of rates 
to Atlanta is the outcome of severe compétition between lines leading 
from the competing markets, like St. Louis, Baltimore, Cincinnati, 
etc., and, with some modifications pccurring from tîme to time, has 
been in effect for a considérable period. While it makes no similar 
iinding with référence to Opelika, showing whether or not the adjust- 
ment of rates to that point is the outcome of severe compétition, 
either between carrier and carrier or between market and market, 
its récitals of what the proof shows as to conditions there are to that 
effect; and the testimony of numeroua crédible witnesses is clear 
and pointed to the effect that the adjustment of rates to Opelika is 
the outcome of controlling compétition, It is true that with référence 
to both pointa the force of this compétition has been recognized by 
the respective appellees, and its influence has by agreement between 
them been so adjusted as to fix the rates to each of thèse points; 
but witnesses, showing thorough competency to testify to the fact, 
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State that tiis adjustment of the rates lias been brought about and is 
maintained by the force of the compétition bearing upon those points. 
It is argued by counsel for the appellant that by this agreement as to 
rates the carriers bave contracted to not compete. But it is not 
shown or reasonably suggested on what ground, or for what considér- 
ation, the competing carriers consented to accept a lower rate to 
thèse longer-distance points than they charge to the shorter-distance 
points, if they could just as well hâve agreed and contracted to charge 
as great or greater rates to the longer than to the shorter distance 
points; A careful considération of the circumstances and conditions 
shown by the proof constrains to the conclusion that the diiïerence 
in the circumstances and conditions has caused the différence that 
is complained of in the rates. The commission, in its report, says, 
"Compétition has not forced rates down at Kingston, Marietta, and 
Cartersville." Thèse are junction points, reached by more than one 
railroad. Xo railroad other than the Western & Atlantic runs to 
Calhoun, Adairsville, or Acworth. Some of the shorter-distance 
points between Augusta and Atlanta and between Atlanta and Opel- 
ika hâve more than one railroad reaching them ; but the proof shows 
that at none of them is there such compétition as aflects rates, or, to 
use the language of the commission, "as has forced rates down." In 
thèse cases the circuit court found that the l'ates complained of do 
not violate the fourth section of the act to regulate commerce; that 
the lesser charge -to the longer-distance point results from dissimilar 
circumstances and conditions, brought about by compétition, and 
does not gife a préférence which is undue and unreasonable to the 
longer-distance point; and that there is nothing whatever in the 
évidence or in the record from which it can be justly concluded that 
the rates to any of the local points named are not reasonable and 
just. 88 Ped. 186. The most careful considération of the testi- 
mony brought up In the records in thèse cases does not disclose any 
évidence that was offered by the appellant in the circuit court tend- 
ing to show that the rates, separately considered, to the respective 
points, are not reasonable and just; and the replies that were drawn 
by a most skillful cross-examination from the witnesses ealled by the 
appellees do not show, or tend to show, that the rates to the re- 
spective points are not reasonable and just. On the contrary, the 
great volume of testimony given by thèse witnesses (who show full 
competency to testify) is directly and clearly to the effect that the 
rates are reasonable and just. One witness gives as a reason for 
this opinion (for the subject is hardly susceptible of better proof than 
the opinion of experts) that the rates are fixed upon the lowest 
obtainable combination of the rates to compétitive points, with the 
local rates therefrom to the noncompetitive points, so that the traffic 
to the noncompetitive stations has the benefit of whatever réduction 
compétition has effected in the adjustment of rates to the compétitive 
points, and that the rates are lower than prevail in some of the 
other sections of the country, and lower than can be obtained by 
any other means of transportation, and are not higher than are 
charged from other points of distribution to stations on other rail- 
roads under similar circumstances and conditions. And another wit- 
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ness says the rates are "just and reasonable, in that they are not un- 
justly or unreasonably high. They are lower than the rates at 
which the property can be transportée! by any other means of trans- 
portation. They hâve not prevented the shipment of freights. Traf- 
iic has been shipped with profit under thèse rates. They are just, 
relatively, to rates to other points in the state of Georgia similarly 
situated. Thèse rates are based upon rates to Chattanooga, whieh 
are controlled and iixed by compétition, and added to the rates from 
Chattanooga to the several stations, whicli are the same for the same 
distance as the rates flxed by the raiiroad commission of Georgia." 
Thèse reasons do not convince the counsel for the appellant, but ap- 
pear to us to hâve weight. The testimony also shows (and it has 
become largely a matter of common knowledge) that compétition be- 
tween carriers, whether by rail or by water, not only affects the raté 
for which freight can be carried, but also substantially affects the 
circumstances and conditions under which the transportation of 
freight is conducted. By way of illustration, one witness says that 
it will and does require a road to run trains at a high rate of speed. 
It requires the carrier frequently to hâve cars loaded to a less vreight 
per car. It often requires the carrier to take a part of a car load 
without waiting to fill up the car. It will frequently require the 
road to be less rigid in resisting the payment of claims made against 
it, the payment of which the company might successfully resist, and 
would stoutly contest at a noncompetitive point. The doing of ail 
«f thèse things, and many more like them not necessary to be done 
in the absence of compétition, is rendered necessary by the présence 
of such compétition, to the degree in which it is présent, in order 
that the carrier may get its share of the business at the compétitive 
point. The testimony shows that the rates of freight from Ohio river 
points to Atlanta are entirely controlled by compétition. The points 
between Chattanooga and Atlanta get the beneflt of the strong com- 
pétition at Chattanooga, but there is not at those points the same 
force of compétition which controls the rates at Atlanta. The tes- 
timony of the witnesses and the report of the commission show that 
Opelika is not situated on any water course, and is at the intersec- 
tion of only two railways, but that it is afîected by certain conditions 
which happen to exist at that point, and which are not to be found 
at ordinary local stations, or even at ordinary junctions. With its 
two railroads as terminal carriers, it is connected at comx>aratively 
short distances with numerous and extensive Systems of rail and 
water carriage, which make it possible for freight to reach Opelika 
from the Northern and Eastern ports, and from Ohio river points, by 
many différent routes, the strong compétition between which différ- 
ent carriers cornes to a focus at Opelika. Counsel for the appellees 
concèdes that, in taking into considération compétition as one of the 
circumsitances and conditions affecting transportation, care must be 
had to keep within reasonable limits. He submits that in thèse cases 
the reasonable limits are three: (1) That the rates charged to the 
shorter-distance points must not be unjust or unreasonable, within 
the purview of the first section of the act to régula te commerce; 
(2) that the compétition at the longer-distance points must be such 
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as SBbserves tlie public interest ; it must algo be real, and such as to 
compel the acceptance bj the carriers of the rates which they do ac- 
cept to those points; and (3) tliat tlie rates to the longer-distance 
points must yield a profit, though it may be very small, over the addi- 
tional cost of the movement of the compétitive traffic. He contends 
that, if the rates to the shorter-distance points are just and reason- 
able, the appellees ought not to be required to reduce them, even 
though such réduction may be necessary to place the shorter-distance 
points upon a "rate equality" with the longer-distance points, because 
such a réduction in rates to the shorter-distance points involves a 
serions réduction in the revenue which the appellees dérive from the 
présent rates to those points. If the compétition at the longer- 
distance points is real, and such as to affect rates, the carrier must 
accept those rates, or abandon the compétitive traffic. If the com- 
pétitive rates are something more than the additional cost of the 
movement of the traffic, it is to the interest of the carrier and to the 
interest of the public that the carrier should be :allowed to compote 
for the tralHc. The profit, however sm,all, to the extent that it in- 
ures, increases the revenues of the carrier, and has a tendency to 
reduce local rates and to improve the local service. There may be a 
wide différence between a rate or amount of compensation that 
would give full rémunération for the service in carrying the com- 
pétitive traflBc, and that rémunération therefor which the compétitive 
conditions will allow the Carrier to receive. The full measure of 
reasonable rémunération to the appellees for the carriage of compét- 
itive freight to Atlanta would require a rate suffi cient to pay, not 
only the additional cost of moving the compétitive traffic, but also 
that proportion of operating expenses, flxed charges, and reasonable 
profit to the owners of the carrier Unes which the tonnage of the 
compétitive traffic bears to the total freight tonnage of the carrier. 
And that rate would doubtless be applied and enforced if the circum- 
stances and conditions permitted it to be done. But, as no liigher 
rate than a full compensatory one should be applied and enforced 
under .the most favorable circumstan ces and conditions, it is manifest 
that it cannot be applied to traffic that is subject to severe compéti- 
tive conditions. 

There is in thèse cases no complaint by the appellant, or by any 
of the witnesses whom the appellant called, that the rates to Atlanta, 
Opelika, Chattanooga, Augusta, and other compétitive points are 
too low. There is a suggestion by the commission that the average 
of the rate per ton per mile tends to show that such complaint could 
not well be made, and that thèse rates are at leas»t reasonably high. 
. And the testimony offered by the appellees shows that, considering 
the compétitive conditions in opération at those points, the rates to 
those points are reasonably remunerative. On the basis of this évi- 
dence, it is eamestly contendèd by counsel for the appellant that the 
rates at the longer-distance points being shown to be reasonably re- 
munerative, and the rates at the shorter-distance points being admit- 
ted to be higher, the latter must, of logical necessity, be found to be 
unreasonably high, and therefore unreasonable and unjust, and such 
as give an undue préférence to the longer-distance points, and sub- 
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ject the shorter distance points to an undue and unreasonable préju- 
dice and disadvantage. It wiïl be perceived that this argument ex- 
cludes ail considération of the force of compétition, and ignores its 
présence at the longer-distance points and its comparative absence 
from the shorter-distance points. What is a reasonable action, or a 
reasonably remunerative rate for carriage, at a given time and place, 
necessarily has relation to the circumstances and conditions bearing 
upon the actor or upon the carrier at the time and place. The ap- 
pellant does not say, and the rallroad commission of Georgia did not 
say, and none of the witnesses called by the appellant in the cases 
hâve said, that the rates at any of the points, considered separately, 
are too high or are too low, or are not reasonable and just^ The burden 
of their complaint is that the relation between the rates is wrong. 
It is not insisted, or even suggested, that the rates to the longer- 
distance points should or can be raised. Nor is it now asked tbat 
the rates to the short er-distance points shall be lowered. It is asked 
only that the appellees shail be required to cease and desist from char- 
ging more for the shorter than for the longer haul. This requirement 
seems to hâve possible relation only to the fourth section of the act. 
It cannot adequately meet the requirements of the first and third sec- 
tions, if either of them is violated by the conduct from which the 
appellees ai^ required "to cease and desist." If the mère charging 
of a greater rate for the shorter than for the longer haul gives an 
undue and unjust préférence to the longer-distance points, and sub- 
jects the shorter-distance points to any undue préjudice or disad- 
vantage, it is difïicult to see how the charging exactly the same rate 
for the shorter haul that is charged for the longer shall escape condem- 
nation. The appellees are held to be subject to the act, and to the 
jurisdiction of the commission, because, by express or implied àgree- 
ment, they hâve consented to carry freight on through bills of lading 
from points beyond the state of Georgia to points within that state. 
The sixth section of the act to regulate commerce, as originally passed 
and as since amended, recognizes the existence and validity of such 
contracts or agreements, express or implied, and makes certain pro- 
visions with référence to the action of the Connecting carriers parties 
thereto. The act does not, however, require such Connecting carriers 
to enter into such agreements. Nor does it authorize the commis- 
sion to require through routing and billing, or to establish and flx 
through rates over Connecting lines. Gulf. 0. & S. F. Kv- Co. v. 
Miami S. S. Co., 52 U. S. App. 732, 30 G. C. A, 142. and 86 Fed. 407; 
Eailroad Co. v. Platt, 7 Interst. Commerce Com. R. 323. It does not 
authorize the commission to flx rates in any case. Cincinnati, N. O. 
& T. P. R. Co. V. Interstate Commerce Commission, 102 U. S. 
184, 16 Sup. et. 700. The railroad commission of Georgia is author- 
ized and required to flx rates. Acts Ga. 1878-79, pt. 1, tit. 12, No. 
269, § 6. And that commission has flxed a schedule of just and rea- 
sonable rates, which is called the "Standard Tarilï." Only three 
roads — the Western & Atlantic, the Rome Railroad (operated by the 
Western & Atlantic), and the Georgia Railroad — are required to ob- 
serve this standard tariff of rates. Ail of the other roads in the state 
are allowed certain j)ercentages of increase, except on classes 0, D, 



92 93 FEDERAL REPORTEE. 

F, J, and P, and are allowed to charge rates from 10 to 50 per 
cent, higher than the standard tarifl rates. The Western & At- 
lantic Iteilroad, extending from Chattanooga to Atlanta, does not 
lie wkolly within the state of Georgia, but, being owned by the state 
of Georgia, and now operated by the Western & Atlantic Eailroad 
Company under a lease from the state, is subject throughout its 
whole extent to the rates imposed by the Georgia commission. The 
compétition which affects rates is at least as severe at Chattanooga 
as it is at Atlanta. Some of the witnesses dépose that it is stronger 
at Chattanooga, by reason of the influence there of the Tennessee 
river. Varions Systems of Connecting lines lying north and west of 
Chattanooga are affected by this strong compétition, which has its 
controlling influence throughout the whole length of their lines from 
Ohio river points to Chattanooga, on ail freight carried to that point, 
or to be carried through it; and hence they cannot claim more, or 
be forced to receive less, for carTiage to that point than the com- 
pétitive conditions there require. For like reasons, the Western & 
Atlantic Eailroad Company cannot obtain more for the carriage of 
this compétitive freight from Chattanooga to Atlanta than the différ- 
ence between the rates to Chattanooga and the rates to Atlanta, 
which hâve been fixed by compétition beyond the control or appré- 
ciable influence of the Western & Atlantio Eailroad. Therefore, as 
to that compétitive traflfic, this road has no option as to the rate at 
which it will take the traflfic, and must either décline to receive the 
freight, or must accept for. its carriage the différence between the 
two rates which are fixed by the controlling compétition. As to the 
intermediate stations on the Western & Atlantic Eailroad, that car- 
rier is under not the same duress, but feels its force to the extent 
that, for carrying the compétitive freight in question from Chatta- 
nooga to Marietta, it cannot charge the full rate allowed by the Geor- 
gia commission; for, if it insisted on doing so, the freight could and 
would go by another route to Atlanta, and thus, instead of getting 
a haul of 117 miles, the distance from Chattanooga to Marietta, the 
Western & Atlantic could get only a haul of 21 miles, the distance 
from Atlanta to Marietta. Therefore, in flxing the rates to thèse 
intermediate points, the through rate to that compétitive point, 
which, combined with the local rate from the compétitive point to 
the point of destination, will give the lowest through rate to the non- 
competitive point, controls. As the noncompetitive point thus gets 
the beneflt of the lowest rate to any of the neighboring compétitive 
points, and as the carriage of the compétitive traflfic to the respective 
compétitive points is remunerating to the carriers to an extent that 
more than pays the expense of moving the compétitive traflfic, it is 
diflficult to perceive how the noncompetitive points are subject to any 
undue or unreasonable préjudice or disadvantage by this scheme of 
rate-making. Our conclusion is that the circuit court did not err in 
refusing to enforce the orders of the commission in thèse cases, anà 
therefore the decrees of that court from which thèse appeals are 
taken are aflSrmed. 
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PLEASANTS v. SOUTHERN RY. CO. 

CENTRAL TRUST CO. OF NEW YORK et al. v. RICHMONB & D. R. CO. 

et al. 

(Circuit Court of Appeals, Fourth Circuit. Mareh 30, 1899.) 

No. 296. 

1. Masters in Chancbrt— Poweks dp Court in Fixing Compensation. 

Equity rule 82, requiring the compensation of a master in chaneery for 
liis services in any particular case to be fixed by the circuit court in its 
discrétion, "having regard to ail the circumstances thereof," contemplâtes 
that such compensation shall not be finally determlned untll the services 
for which it is allowed hâve been rendered and ail the circumstances are 
known; and an order made during the pendency of a raiiroad foreclosure 
suit, fixing the compensation of a master therein at a certain sum per 
year until his diseharge,- and directlng that the amount earned at that 
rate up to a certain date, prier to the date of the order, be paid by one 
of the parties, does not consiitute a contraet as to future services blnd- 
ing upon either the court or the parties, but is merely an interlocutory 
order, subject to revision; and if the services subsequently required of 
the master are of less value than those previously rendered, and upon 
which the order was based, the court may, on or after his discharge, re- 
duce the amount to be allowed him therefor. 

8. Samb — EsTOPPEi, op Partt to Ask Réduction op Compensation. 

A party is not estopped by falling to ask that the compensation of a 
master be reduced, after it has been fixed by an interlocutory order at a 
certain sum per month until his discharge, nor by falling to move for his 
discharge before further services are rendered, from asking that the al- 
lowance for such services be reduced on final settlement of his account 
after his diseharge. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Virginia, 

This is an appeal by one of the spécial masters from an order of the circuit 
judge entered May 19, 1898, determining the final compensation of the spécial 
masters appointed in the Consolidated causes of Clyde and others against 
the Kichmond & Danville Kailroad Company and others, and the Central 
Trust Company of New York against the same défendants. By an order 
entered August 16, 1892, Messrs. M. F. Pleasants and Thomas S. Atkins (Pleas- 
ants being the clerk of the court) were appointed spécial masters to hear 
évidence and take the necessary accounts, and report to the court the amount 
and nature of ail the indebtedness of the Richmond & Danville Eallroad 
Company, and whether secured by mortgage, pledge, or other lien upon any 
portion of the corporate property. On November 21, 1892, upon pétition of 
thèse spécial masters, the court ordered that the receivers of the raiiroad 
property should pay to eaeh of them $125 per month from the date of their 
appointment, on account of their services, their full compensation being re- 
served for future considération. On November 12, 1895, the raiiroad property 
having been sold under a decree of foreclosure entered in the cause, upon the 
application of the spécial masters to hâve their compensation fixed it was 
ordered that they be allowed, from the date of their appointment, at the rate 
of $6,000 a year each, until finally discharged by the court; and, it appearlng 
that they already had received on account at the rate of $125 per month each, 
the Southern Railway Company, the purchaser of the raiiroad property, was 
directed to pay to each the sum of $13,500, in full of the balance due to them 
up to August 16, 1895. The Southern Railway Company afterwards paid them 
$C,00O each up to August 16, 1896, and continued to pay them $125 per month 
each to the date of their discharge. In a decree passed May 12, 1897, the 
spécial masters were finally discharged, and Thomas S. Atkins, as sole spécial 
master, was directed to report what amount was due to the spécial master* 
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nnder the decrees theretofore entered. On July 14, 1897,, Atkins reported that 
the compensation of the %eclal masters bad ^ééa âxèd at $(5,000 each per 
aiinum, ^nd tliat , tbey , had been pald lu tull, ugtp.August 16,, 1806, and 
that afterwards they had each been paid $Ï25" for 8 monfhs, and there 
was due to each the balance for 8 mbhths and 27 days, to May 12, 1897, 
the date of their disçharge, a,mounting to $3,445.06 each. On the filing 
of the f oregoing report, the Southern ïJailway Company, the appellee, belng 
the party under the terms of its purchase chargeable with the payment 
of such sums as the court mlght adjudge to be prior in lien to the mortgage 
foreclosed, flled Its pétition elnd exceptions, protesting that the amount elaimed 
by the masters was disproixirtionate to the services reiidered by them, and 
prayed that the amount might be reduced to a falr- and reasonable compensa- 
tion. The appellee, in its pétition, charged that since August 16, 1895, owing 
to the fact that the questions of law upon whicU the allowance of some ol' 
the contested claims depended were pending upon appeals, and the fact that 
large numbers of contested claims had been settled by compromise, the 
masters' duties had requiréd very little worlj, and further' showed that the 
appellant had, in: addition to his émoluments as clerli of the court, been al- 
lowed In this case libéral Compensation as a master to make sale o£ the rail- 
road, and also for services in reporting on spécial debts Incurredi by the rail- 
road for operating expenses, so that he had already received, since hls 
appolntment as spécial master, over $32,000 as compensation under différent 
appointments in connection with the case; and the appellee insisted that the 
fact that the appellant's duties as spécial: master had not prevented hlm 
from earning thèse sums, besides his émoluments as clerk of the court, should 
be considered in fixing his final- compensation as spécial master. The matter 
of the pétition of the appellee came on to be heard. and, after argument, the 
circuit Judge, on May 2, 18&8, flled a mémorandum of his conclusions. In which 
he held that the masters , should hâve been diacbarged earlier, and the judge 
supposed that they had been discharged some tipie before the order to that 
efCect was actually signed; that their duties for some time before their dis- 
charge had been comparatively llght; and that the appellant had been paid, 
besides allowances for other services in this case, at the rate of ipe.OOO a year 
for four years from August 16, 1892, to August 16, 1896, and at the rate of 
$125 per month ifrom the last-mentioned date to May 12, 1897, the day of their 
final discharge. Taking into considération the sums already paid to them, the 
circuit judge concluded that the spécial masters had already been sufilciently 
paid, and i that no further allowance should be made to them, and the court 
80 decreed. From this decree the appellant, Pleasants, has appealed. 

C. V.Mereditli,, for appellant. 

Willis B. Smith, for appellee. 

Before MOREIS, BRAWLEY, and WADDILL, District Judges. 

MORRIS, District Judge (after stating the facts as above). The 
contention of the appellant is : (1) That the court having, by its order 
of November 12, 1895, flxed the compensation of the appellant at 
|6,000 a year from the date, of his appointment, August 16; 1892, 
until finâlly discharged, it was thereafter beyond tiie power of the 
court to reduce that rate of compensation as to time which had al- 
ready elapsed, and as to services which had been already rendered; 
and (2) that the Southern Railway Company, the appellee, was es- 
topped from contesting the fiUowance because it was before the court 
when the rate of compensation was flxed, and knew of it, and after- 
wards paid it from August 16, 1895, to August 16, 1896, and also 
knew that the appellant was acting as master with the expectatiou 
of continued payment in accordance with the order until discharged. 
The argument in behalf of the appellant is that the order of Novem- 
ber 12, 1895, resulted in a contract, either between the appellant 
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and the court, or between the appellant and the appellee, analogous 
to the employaient of an accountant at a flxed salary, which neither 
party could set aside as to services performed, and which order had 
the effect of flxing the rate of compensation without regard to the 
vaine of the actual service performed. It is obvions that the appel- 
lant must fail in this contention unless he is able to show that he 
was servi ng under an order which the court was without power to 
modify at the time when the final order was passed. There is no 
rule or practice regulating the compensation of masters in chancery 
except that contained in equity rule 82, which provides that: 

"The compensation to be allowed to every master in chancery for his services 
in any partienlar case sliall be flxed by tlie circuit court in its discrétion, having 
regard to ail the circumstances thereof, and the compensation shall be charged' 
upon and borne by such of the parties in the cause as the court shall direct. 
The master annu not retain his report as security for his compensation; but 
when the compensation is allowed by the court, he shall be entitled to an 
attachment for the amount against the party who is ordered to pay the same, 
if, upon notice thereof, he does not pay it within the time prescribed by the 
court." 

This rule contemplâtes that the services of the master shall be 
Completed, and his report prepared, before his compensation is flxed, 
and that the court is to flx the compensation for his services, "hav- 
ing regard to ail the circumstances thereof." The intention of the 
rule is that the compensation to be allowed shall remain in the dis- 
crétion of the court until the work is completed, and ail the "cir- 
cumstances thereof" can be considered. The master accepts his ap- 
pointment with the full knowledge that his compensation is to be 
flxed, not by any arbitrary standard or usage, but by the court's opin- 
ion, after the services are completed, of what is a fair compensation 
which the party to be charged should be required to pay. It is true 
that the duties of the spécial masters appointed to pass upon claims in 
railroad foreclosures and receiverships, in which their duties may con- 
tinue for several years, are peculiar, and it has been found convenient 
to allow them a salary by the month or year, rather than for each 
spécial service ; but the convenience of this practice is not to destroy 
the control which the equity rule requires the court shall exercise, 
to the end that the circumstances of the service shall regulate the 
compensation, and that the parties who are to pay shall be charged 
only with a fair allowance for the service. The original cause in 
which the présent appeal arises was instituted in 1892, and the 
spécial masters were appointed in that year. The property was sold 
June 15, 1894, and the order flxing the masters' compensation at 
$6,000 a year each from the date of their appointment was entered 
November 12, 1895, three years and three raonths after their ap- 
pointment, and by that order the Southern Railway Company was 
decreed to pay their allowances up to August 16, 1895. The court 
had before it then the facts upon which to ascertain that the services 
to that date were fairly worth the amounts allowed. The court fur- 
ther ordered, but without decreeing who should pay it, that the $6,000 
a year to each master should continue until they were flnally dis- 
charged. Probably it was in the mind of the court that as nearly 
a year and a half had already elapsed since the sale of the property, 
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and over three years since their appointment, thé dischargè of tke 
spécial luasters would not be long delayed, and th.e court uBdertook 
to fix the compensation of the spécial masters for the services they 
might thereafter perform until discharged, basing the allowance upon 
the character and amount of services which prior to that date had 
been required of them; but not determining who should pay, be- 
cause it could not certainly be determined in advance by whom it 
should be borne. Could it be successfully contended, if immediately 
after the entering of that order ail the daims which the spécial mas- 
ters were to report upon had been compromised and settledj and 
they never had another sitting or made another report, and by an 
oversight they were not discharged for a year and a half, that they 
would be entitled to ask the court to decree the Southern Railway 
Company, or any one else, to paj' to the two the fuU compensation 
at the rate of |12,000 a year for that year and a half? Surely, this 
would not be consistent with justice, nor with the rule which requires 
the court to flx the compensation, having regard to ail the circum- 
stances of the service. In the présent case, what happened was that, 
although the spécial masters performed some sendce, it was not at 
ail the difflcult and responsible work in passing upon contested 
claims for large amounts which was contemplated when the order of 
November 12, 1895, was under considération by the court, and it 
also happened that the discharge of the spécial masters was delayed, 
and they were continued in oifice by an oversight. The circuit judge 
who signed the final order now appealed from was the same judge 
who signed the order of November 12, 1895, and who signed the 
decree of foreclosure, and by whom ail the proceedings from the year 
1893 were direct éd. The whole case was within his knowledge; and 
when he determined that the masters should hâve been sooner dis- 
charged, and that their labor had been comparatively light, and that, 
ail the circumstances considered, |125 per month to each from Au- 
gust 16, 1896, to the date of their formai discharge, on May 12, 1897, 
was sufflcient compensation, and refused to decree that any party to 
the cause should pay them anything more, he was acting iipon facts 
which were within his own knowledge, and was doing what equity 
rule 82 required him to do, viz. flxing the compensation for their 
services, "having regard to ail the circumstances thereof." 

But the appellant contends that the order of November 12, 1895, 
flxing the compensation for the future, was a final order, which, after 
the term, the court could not disturb. "^Tien the amount of com- 
pensation for a service to be performed by an oflûcer of the court is 
to be fixed by the court in its discrétion with référence to the spécial 
circumstances, it must be a very clear case indeed which deprives 
the court of the power to modify the compensation, if it should turn 
out, before it is paid, that the circumstances which determined the 
court's judgment were not the actual ones. In the présent case we 
do not think the order of November 12, 1895, bound the Southern 
Eailway Company as to the future, without some further order of 
the court. It is not a decree inter partes. It is true thé order 
allowed the spécial masters |6,000 a year each until discharged, but 
the Southern Eailway Cbmpany was directed to pay them only up 
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to August 16, 1895. It seems to us that, before the Southern Eail- 
way Company could be compelled to pay any further compensation 
to the spécial masters as part of the costs to be borne by them, there 
was required a decree adjudging that they were ehargeable with it. 
The order was not, therefore, in a strict sensé final, because a future 
decree was necessary before exécution could be had. It was in its 
nature interlocutory, and was so regarded by the judge who signed it. 
Even in a doubtful case of thie nature, the doubt should be resolved 
in favor ol the way in which the order was treated bv the court which 
entered it. McGourkey y. Railway Co., 146 U. S. 536-550, 13 Sup. 
et. 170. Upon a rehearing after interlocutory decree, the whole mat- 
ter is open to revision, and is under the control of the court, to be 
dealt with according to its better informed judgment. Fourniquet 
V. Perkins, 16 How. 82-86. 

It is further urged on behalf of the appellant that the appellee is 
estopped from resisting the allowance claimed, because, by its con- 
duct, it acquieseed in the continued efifect of the order of November 
12, 1895, and failed sooner either to ask to hâve the spécial masters 
discharged or their yearly allowance reduced. It is difficult to apply 
the principles of the doctrine of estoppel to this case. The spécial 
masters were not appointed or continued in office at the instance of 
the appellee. They were appointed by the court to assist it, and 
performed services because of their duty to the court. They exer- 
cised quasi judicial powers, and it was as much their duty as that of 
any party to the cause to ask their own discharge, whenever it be- 
came apparent that their continuance was not required. The appel- 
lee did not seek their continuance ; on the contrary, the circuit judge, 
in the mémorandum for a decree, makes this statement : 

"It is proper to state that on application of tlie Soutliern Railway, by 
counsel, made some time before the entry of the decree of May 12, 1897, dis- 
charging the masters, the court had directed that sueh an order be entered, 
and was under the impression that it had been flled with the elerk; but it 
^Y. i made to appear at the date of said last-mentioned decree that because of 
the illness of counsel theretofore, but not now, representing said railway 
Company, it had not been done." 

It is not at ail évident that the spécial masters did or refrained 
from doing anything by reason of any conduct of the appellee, or how, 
by its conduct, the court should be withheld from exercising its judg- 
ment as to what is a proper compensation for the actual service per- 
formed. If it be once shown that at the date of the order of dis- 
charge the court had a right to consider the circumstances of the 
service of the spécial masters, and what would be a proper compen- 
sation for their actual services, there can be no question of the en- 
tire reasonableness of the order refusing to decree that the appellee 
should pay any further sums to them. Allowances to a master dur- 
ing the progress of the cause are never considered as conclusively 
estopping him from asldng and obtaining further allowance at the 
end of the cause, if he can show to the court that he has been, ail 
things considered, insufflciently compensated. It is not unusual for 
the court, upon the pétition of the master, at the winding up of the 
litigation in a railroad foreclosure cause, to review the services the 
93 F.— 7 
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master bas rendered, the time which he bas devoted to it, the inter- 
ruption to Ms own business, the interférence witb opportunities for 
otber earnings, the amounts involved, and the assistance he bas given 
to the court and to the parties interested in the fund, and upon ail 
the facts, many of which are generally within the knowledge of the 
judge from bis dealings witb the cause, to increase the master's com- 
pensatioin. It was just this class of facts which it appears the cir- 
cuit judge took into account in deciding that the appellant bad been 
sufficiently compensated. He consideredthe small amount of work 
which the spécial masters were called upon to do for some time be- 
f ore they were discharged, the trifling nature of the claims which, 
towards tbe last, they were required to pass upon, the fact that the 
appellant's regular occupation 'wàs not interfered with, tbe fact that 
he had been most liberally paid for other services in tbe same case, 
and tbe fact that the spécial masters ■ might bave been earlier dis- 
charged without détriment, and sbould bave been discharged, but 
still were paid $125 per month each until discharged; and, consid- 
ering thèse facts^ it is, we think; impiossible to say that the circuit 
judge did not do rigbt in refusing to decree that any party to tbe 
cause sbould pay tbe appellant any furthér compensation. Afflrmed. 



PATTING y, SPRING VA];^L,ET COAL CO. 

(Circuit Court, N. D. Illinois. March 7, 18990 

'.No. 23.932. 

Power op Fedbbal Court to Dibecï Verdict— F ailubb of Plaintiff to 
Appear. 

Involuntary nonsuita not being allowed in the fédéral courts where a 
plalntlflf falls to appear when his case is called for trial and the state 
practice in such case is to enter an involuntary nonsuit, the proper pro- 
cédure is to impanel a jury, and to direct a verdict for défendant for 
want of évidence to sustalnplaintlffl's cause of action. 

On Motion to Vacate Judgment. 

J. D. Springer, for plaintiff. 

Alfred A. Greenwood and Henry S. iftpbbins, for défendant. 

SEAMAN, District Judge. When this cause was reached for new 
trial under the mandate from tbe circuit court of appeals, tbe plaintiff 
failed to appear. Counsel for défendant announced that he had 
personally notifièd one of the counsel for plaintiff that the case was 
about to be called, and that a trial would be demanded, and was 
informed, in effect, that tbe plaintiff would probably not appear, in 
Tiew of the mandate and décision by tbe circuit court of appeals. 
Tbereupon tbe plaintiflf was called, ànd, not appearing, a jury was 
impaneled on demand of tbe défendant, and on motion a verdict of 
not guHty was directed in favor of the défendant for want of évi- 
dence in support of the déclaration. Counsel for plaintiff now moves 
to vacate the judgment entered tbereupon on the ground "that the 
court had no jurisdiction or power to submit the case to a jury, or to 
render any judgment otber than that of dismissal or nonsuit." Ooun- 



PATTIKG V. SPEING VALLEY COAL CO. W» 

sel for défendant offered consent to such order if the plaintiff would 
take a voluntary nonsuit iîistead, but such offer was not accepted, for 
the reason stated that submission to a voluntary nonsuit would sub- 
ject the plaintiff to the bar of the Illinois statute of limitations. No 
authorities hâve been brought to my attention which indicate the 
procédure to be observed in a fédéral court where the plaintiiï fails 
to ^ppear at the trial after issue joined. The doctrine is well estab- 
lished, however, that peremptory or involuntary nonsuits cannot be 
allowed in such courts. Elmore v. Grymes, 1 Pet. 469; De Wolf 
V. Rabaud, Id. 476; Crâne v. Morris' Lessees, 6 Pet. 598; Silsby v. 
Foote, 14 How. 218; Castle v. Bullard, 23 How. 172; Insurance Co. 
V. Folsom, 18 Wall. 250; Oscanyan v. Arms Co., 103 U. S. 261; Cen- 
tral Transp. Co. v. Pullman's Palace-Car Co., 139 U. S. 24, 11 Sup. Ct. 
478. As stated in Crâne v. Morris' Lessees, 6 Pet. 598, it is "not 
now open to controversy" that the court "had no authority whatever 
to order a peremptory nonsuit against the will of the plaintiiï." 
Coughran v. Bigelow, 164 U. S. 301, 17 Sup. Ct. 117, is not applicable, 
as it relates to the provisions of a territorial statute, and the ques- 
tion arose on error to the territorial suprême court. In view of the 
rule thus settled, I am of opinion that the numerous décisions cited 
by counsel for the plaintiff f rom the state courts, and from the English 
courts, to the effect that the judgment in such case must be "as of non- 
suit," and not upon verdict, are not applicable hère. This distinction is 
pointed out by Mr. Justice Field in Oscanyan v. Arms Co., 103 U. S. 
261-264, remarking: "Had the case been pending in a court of some of 
the States, or in an English court, a nonsuit would hâve been ordéred. 
* * * Involuntary nonsuits not being allowed in the fédéral courts, 
the course adopted [directing a verdict] was the proper proceeding." 
The contention that the failure of the plaintiff to appear and prosecute 
his action constitutes an élection to take a voluntary nonsuit, is not 
consistent with the avowed purpose of the plaintiff to avoid such ef- 
fect by nonappearance, and is not in accord with the définitions of 
the two classes of nonsuit recognized in the state practice, as giveu 
in Holmes v. Eailroad Co., 94 Hl. 439-443, namely: "A voluntary 
nonsuit is said to be an abandonment of a cause by a plaintiff, and an 
agreement that a judgment for costs be entered against him. But 
an involuntary nonsuit is where a plaintiff, on being called when a 
case is before the court for trial, neglects to appear, or where he 
bas given no évidence upon which the jury could flnd a verdict." 
The nonsuit is imposed'because of the plaintiff's failure, and is not 
by consent, but compulsory. In the absence of some controlling 
statutory provision, I can find no ground for distinction between the 
case of entire failure to produce proof and the failure to furnish suf- 
flcient proof. The déclaration is unsupported in eitlier event, and 
the défendant seems equally entitled to a verdict. So, in Oscanyan v. 
Arms Co., supra, a verdict was sustained when it was directed upon 
the opening statement of counsel for plaintiff, without permitting the 
introduction of the propoSed évidence. The question is important, 
and I should feel disposed to leave it for détermination by the circuit 
court of appeals, on this simple record, even if doubtful as to the 
proper practice. Under the English practice it has been held in such 
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ease that the error was not jurisdictional, and that it was within the 
diécretion of the court, on an application to set aside the verdict, to 
permit it to stand, unless the plaintiflE "consent to a nonsuit being 
entered.?' Hodgson t. Forster, 1 Barn. & C. 110. Following that 
précèdent, the ofler was made and refused in the case at bar. I am 
satisfled that it would be unjust to afford advantage to the plaintiff 
upon this motion whieh he would not hâve had if présent at the 
trial. The motion is denied. 



HOLMES et al. v. CLEVELAND, C. & O. R. CO. et al.i" 
(District Court, N. D. Ohlo. July 17, 1861.) 

1. Corporations— AcTs Amounting to Dissolution. 

The Connecticut Land Company was organized in 1795 for temporary 
purposes, the objeet being tp obtain and perfect the title to the lands 
known as the "Western Eeserve," and to survey and partition the same 
In severalty between the stockholders. In 1809 the objeets of the Com- 
pany had been accompllslied, and on final partition and division of the 
property a resolution was adopted at the stockholders' meeting that such 
partition should be conclusive, and "no after-allowances claimed on ac- 
count of any error in cost, measure,. or otherwise," and should be final, 
"unless further property belonglng to the company be discovered," The 
meeting ihenadjoumed without day, and no further meeting was ever 
héld, either of stockholders or dlrectors. Hdd, that such action must be 

. regarded as practically a dissolution offâie company and a final settle- 
ment of its afifairs, and that a suit could not be maintained in its behalf 
or in behalf of Its stockholders, 50 years later, to recover a small 
parcel of land on the lakè shore lu Cleveland, the town having been laid 
out by the company, which parcel was of little or no value at the tlme 
and for many years thereafter, untU the making of improvements by 
the défendants and the public anthorltles rendered it valuable; that the 
company must be presuméd to hâve known of the land, and to hâve in- 
tended to abandon it to the use of the public, or as worth toc little to be 
taken into àccount. 

8. Dbdication of Strbkt^Bevbrsion— Abandonment et Public. 

There Is no abandonment of the rights of the public In a street which 
has been dedieated to public use by reason of a temporary interruption 
of Its use by an outside cause, such as the washlng away of a portion 
of it. 

3. Same— Nature of Use. 

Where a use made by a city of a street Is by express législative author- 
ity, it is presuméd to be for the beneflt of the public. 

4. Evidence— Pbbsumptions from Lapsk of Time— Rkcord'xng of City Plat. 

Where It is shown beyond question that a plat of a town or city was 
made and left for record in the proper office, and was always recognlzed 
and used, whenever requlred, as the officiai map of the survey, its 
proper recording will be presuméd after the lapse of 50 years. 

5. Dedioation— Street Bohdbring on Shore Line of Navigable Watbr — 

accretions. 

When Xhe town of Cleveland was laid out by the proprietors of the 
land, the Connecticut Land Company, in 1796, Bath street was laid out 
as bourided on the north by the laie, and was so shown on the plat, 
which was always recognlzed by the company. The street was used by 
the public to a greater or less extent; and after a number of years, owing 
mainly to improvements made in the harbor, the shore line was extended 

1 Erroneously reported in 8 Am. Law Keg. (O. S.) 716, as a décision of the 
"suprême court of Ohio." 
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northward by accretions until nearly 20 acres of land was added. In 1844, 
the city, under authority of an act of the législature, subdivlded and 
platted the ground, and leased portions not needed for travel, for dock 
purposes. Afterwards certain parts -were acquired from the city by the 
flve défendant railroad companies for terminal purposes, and they ex- 
pended large sums in improvements thereon. Held, that by the action pf 
the land company it dedicated as a street the land to the shore of the 
lake, which included the easement as a landing as well as for travel; 
and that, after the property had been used by the city and its grantees 
for more than 50 years, a suit in equity to recover either the original 
land or the accretions could not lie by those claiming to be the successors 
in title to the land company. 

6. Equity— Lâches. 

In such case equity will refuse relief, if for no other reason, because 
of the lâches of those claiming adversely to the city in not sooner 
asserting their claims. 

7. Samb— Lâches— RuLE Govehning Courts. 

While a court of equity will, under ordinary circumstances, foUow the 
statute of limitations as to questions of lâches, it is not bound to do so, 
and will be governed by the peculiar circumstances of each case. 

This was a suit in equity by Henry Holmes, Julius C. Sheldon, and 
others, brougbt on behalf of tkemselves and the other heirs of the 
stockholders of the Connecticut Land Company, to recover a parcel 
of land in the city of .Cleveland. The défendants were the Cleveland, 
Columbus & Cincinnati Railroad Company, the Cleveland & Pitts- 
burgh Railroad Company, the Cleveland & Mahoning Railroad Com- 
pany, the Junction Railroad Company (the Cleveland & Toledo Rail- 
road Company), the Cleveland, Painesville & Ashtabula Railroad Com- 
pany, and a large number of others, including the state of Connecti- 
cut. The bill was âled October 6, 1853, in the circuit court of the 
United States for the district of Ohio, and was transferred to the 
Northern district of Ohio January 8, 1857, where it was tried. Only 
the railroad companies défendant answered. 

Matthew Birchard and Mason & Estep, for plaintiflfs. 

S. I. Andrews & Bishop and Backus & Noble, for défendant Cleve- 
land, C. & C. R. Co. 

Moses Kelly and Bolton & Griswold, for défendant Cleveland & P. 
R. Co. 

Bishop, Backus & Noble, S. F. Vinton, and Moses Kelly, for défend- 
ants Cleveland & M. R. Co. and Cleveland & T. R. Co. 

S. I. Andrews & Bishop and Backus & Noble, for défendant Cleve- 
land, P. & A. R. Co. 

McLEAN, Circuit Justice. The complainants claim in this case to 
be the owners in equity, in common with others, unknown, and too 
numerous to be made parties if known, of a parcel of land in the city 
of Cleveland, bounded north by the dividing line between Lake Erie 
and Canada and the United States, east by Water street in said city, 
south by the north Une of lot 191, and west by the Cuyahoga river 
as it ran in the year 1796, and by a line from its mouth parallel with 
the east line. They also allège that said land originally belonged to 
the stockholders of the Connecticut Land Company, which owned the 
entire Western Reserve, and that they and their heirs are the repré- 
sentatives of such stockholders, and that the lands of the reserve were 
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conveyed,to mere naked trustées for the beneflt pf siiçh ^tockliold- 
ers; tliat'on:March,23, 1836, one Thomas ÎJoyd fraudulently procured 
a deed from said trustées, conveying the land claimed în this suit, 
and that défendants are in possessioii of said lands undër a tîtle made 
from^^ftid ïloyd, with .ndtidè/of the trust and fraud. The prayér of 
the billa^rto set aside said. fijaudulent deed, dissolve said trust, and 
hâve a partition of said land, and an account of the rents and profits 
thereof réceived by the défendants. 

The ^efëpdants insist that the titlè to ail of said land covered by 
the watér bî Lake Erie is in the public, and not in any trustée for 
them; and as to the residue of said land rely for a défense upon 
the équitable bar furnished by lapse of time, want of title in equity 
in the complainants, and upon a dedicatidn of said land to the pub- 
lic by the Connecticut Land Company as early as 1796, accepted 
immediately thereafter, and ever since ùsed in accordance with the 
purposes of the dedication. They deny that they are in possession 
under the title derived from said Uoyd, and aver that they are in 
possessioij, , under the authprity of a statute of the state of Oliio, in 
pursuance pf a license gr^nted by the city of Cleyeland, and using 
the same'i;n. , a manner consistant with tbe original dedication. 

The lea4ipg historiçai fàcts of this case arebelieved to be aocurately 
and sucçinctly stated in th,e défendants' hriet. The Connecticut Land 
Company was organized in Connecticut in 1795^ and became the 
ownerof, the Connecticut Western Keserve, and issued to its stock- 
holders certiflcates of stock for their respective interests therein. 
This title ^as made to the state of Connecticut by the Fnited States 
under thpact of Àpril 28, 1800, and was vested iu; trustées for the 
purpose ,of partition and , conveyance to purchasers. The company 
caused ^tl its lands east of the Cuyahogai^nd the Portage Path to be 
surveyed into townships in the year 1796, and also seleçted for sale 
six townships, including the city.plot, which were immediately (ex- 
cept the city plot) survi^ëd into ioO-àcré lots, and the whole put in 
mârket. ïii'the year 1798, by mutual arrangement between the pro- 
prietors of said land company, in pursuance of the original associa- 
tion, partition vt'as made of ail the company's lands surveyed as afore- 
said except the six townships and the city of Cleveland, and the légal 
title wàs secured to the stockholders.iri severalty. The company, by 
its agent, continued to, çpntrol the lànd in said six townships and 
the city plot tmtil Decômber, 1802, when, having caused the unsold 
land thereon to be resurveyed, they in like manrier distributed the 
same among their stockhoWers, and reserved the légal title to each, 
and in said partition atowèdly included ail that remained unsold in 
said townships and city. In April, 1807, they in like mauner divided 
ail their land west of thé .Cùyahogà and the Portage Path. Soon 
after this, it was discovered that, by reason of onjission in tiie sur- 
yeys, a sniâll pièce of , land, not conpècted with the city or the six 
townships, hàd been omitted, and this, called "surplus land," was 
Surveyed into lots in tlie eity and in the six townships which had been 
under contract, and become forfeited; whereupon, at a meeting of the 
stockholdérs of said company, held according to its. constitution, at 
which they were fully représented, oh the 4;th January, 1809, it was 
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resolved "that the company divide in severaltj among the atockhold- 
ers ail their property, consisting of notes, contracts, bonds, and land, 
according to their plan of partition previously adopted," and that the 
partition made should be conclusive upon the proprietors, and "no 
after-allowances claimed on account of any error that may hâve hap- 
pened in cost, measure, or otherwise. But said division shall be final, 
nnless further property belonging to the company be discovered." 
The company thereupon proceeded to make the partition, and reserve 
the title to the stockholders in severalty, as proposed; and thereupon, 
on the 4th January, 1809, it was voted "that this meeting be ad- 
journed without day." Up to that time the company kept full rec- 
ords of its proceedings, but since which time there never has been 
a meeting, either of its directors or stockholders, up to the commence- 
ment of this suit. 

The flrst plot and survey of the city of Cleveland was made in 1796 
by Augustus Porter and Seth Peare, who were the authorized sur- 
veyors of the Connecticut Land Company, and who superintended the 
mirveys of the entire reserve east of said Portage Path. This survey 
is called "Peare's Survey," and the original field notes and maps are 
in évidence. On this map was marked "Bath Street," Connecting 
Water street with the river, and bounded north by the lake, and south 
by lot 191, and varies in width from 80 to 200 feet. In describing the 
lots east of Water street, the length of the Unes above the bank only 
are given; but on the map they extend to the lake. In March, 1802, 
the trustées of said land company conveyed three of said lots— Nos. 
1, 2, and 3 — lying next east of Water street to Samuel Huntington, 
bounding them on the north by the lake. This deed also recognized 
the lake as the north bonridary, and it was also the riorthern boundary 
of other lands and lot 191. On December 6, 1800, the territorial 
législature of Ohio passed an act entitled "An act to provide for the 
recording of town plots," and in 1801, Tiirpland Kirtland, being then 
the agent of the company, undertook to make a plot of said city, to 
be made, proved, and recorded as required by that act, the eflfect of 
which would be to vest the stre«ts and other public grounds in trust 
for the purposes therein expressed. Amis Spaiïord, a surveyor, made 
a survey of the city, which he called field notes and minutes of the 
survey of the outlines, lahds, and squares of the city, for the land 
company, in 1796. Both Peare's and Spaflford's plots and surveys — 
Peare being the flrst one— hâve been recognized from their origin to 
the présent by the members of said land company, and the map 
of Peare was regularly recorded on the proper record for Trumbull 
county by the agent of the company.' In the year 1833, Eiver street, 
being nearly parallel with the river, was opened, and terminated at 
Bath street, about 140 feet distant from the river; and thereafter 
the latter was used as a thoroughfare from Water street to the river 
and the lake. 

In 1827, the United States, in improving the harbor, eut a new 
channel for the mouth of the river, running directly north from a 
I>oint near the northwest corner of lot 191, and thereby left on the 
west side of the river a small portion of Bath street, — perhaps one- 
eighth of an acre. Immediately after the construction of the bar- 
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bor, the accretion commenced on both sides of thepiver, and lias 
continued to increase, particularly on the west side, until one-eighth 
of an acre bas increased to seven or eigbt acres. Âfter a f ew years 
the accretion so increased as to prevent tbe washing of the bank, 
and it ceased to cave at the intersection of Water and Bath streets, 
and thereupon, about the year 1830, the corporate authorities re- 
paired said streets, and again opened the connection between them, 
since which time Bath street bas been one of the principal thorough- 
fares of the city. In 1840, in pursuance of authority given by its 
charter, the city council caused the exact boundaries and fronts 
of ail the lanes and streets of the Cuyahoga river below Vineyard's 
Lane to be surveyed and ascertained, of which survey a report was 
niade August 4, 1841, which was acceptpd, and thereby the city 
council established the boundaries and fronts of said streets and 
lanes according to said survey, which designated the entire territory 
between lot 191 and the lake at Bath street, and flxed its boundaries 
accordingly. On December 21, 1844, the législature of Ohio, by 
statute, authorized the city council to lease any portion of the streets 
adjacen,t to the lake and river, needed for public use as docks and 
wharves, for a term not exceeding 10 years; the rents arising there- 
from to be appropriated to the repairs of the streets and of the pub- 
lie wharves. February 4, 1845, a subdivision and plot of the ter- 
ritory called "Bath Street" east of the river was made, designating 
for public use certain streets thereon, and also certain lots by num- 
ber, several of which lots were soon after leased by authority of the 
city council, under the limitations stated in said statute, and pos- 
session was taken by the tenants. They were used almost exclu- 
sively for the storage, sale, and shipment of coal. Against thèse 
tenants suits in ejectment were comnienced in favor of Lloyd's 
lessee, which were defended by the city. Pending thèse suits, in 
1849 or 1850, the railroad companies, or some of those now occupy- 
ing the land east of the river in pursuance of the authority conferred 
by the statute under which they were incorporated, finding it nec- 
essary, in the location of their roads, to occupy said grounds, in- 
stituted the requisite proceedings for appropriating the same. After 
the instrument of appropriation was flled, under the authority of 
t,he same statute, they agreed with the city upon the terms and man- 
ner of occupying the same for railroad purposes, and also, to avoid 
annoyance from Lloyd and bis assigns in the use of such portions of 
Bath street as they now require for their roads, purchased out of 
the asserted claims of said Lloyd or his assigns, and since bave ex- 
pended over |450,000 in improvements upon said land, and in re- 
claiming the same from the lake by means of piling and filling, and 
thus the accretion bas been greatly extended. 

The articles of association did not contemplate a permanent or- 
ganization of the Connecticut Land Company, but were entered into 
for the better and more con veulent accomplishment of certain nec- 
essary and temporary objects, which could not be effected except 
by a joint action of ail the proprietors in some form. Thèse neces- 
sary objects, but temporary in their performance, were the extin- 
guishment of the Indian title, the survey of their lands, and the par- 
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tition of tliem in severalty among the proprietors. It was the pol- 
icy and intent of thèse articles tliat this trust sliould continue until 
the partition could be had, and no longer; and they directed a sur- 
vey of the whole territory within the term of two years, and that 
the trustées should convey the whole in severalty to the purchasers 
and shareholders. The parties to the articles of association, viz. 
the proprietors, the board of directors, and the trustées, proceeded 
to carry thena into exécution. The Indian title was extinguished, 
the country was surveyed, the directors sold so nauch of the land 
as they were required to sell ; and in January, 1809, ail things being 
now ready, the proprietors, at a regular meeting, made a final divi- 
sion in severalty of ail their lands, and ail outstanding claims for 
lands sold by the directors, and, in a word, ail of their common 
property of which they had any knowledge. l'he resolution direct- 
ing the partition déclares that the division then made shall be con- 
clusive upon each proprietor, and that it should be final, unless fur- 
ther property belonging to the company should be discovered. 
There is no averment in the bill, nor any attempt to prove, that the 
existence of the land now in dispute was then unknown to the pro- 
prietors. This resolution shows, in a very pointed manner, that it 
was the understanding and intention of the proprietors that the 
division then made should stand as a full, complète, and final ex- 
écution and accomplishment of the articles of association, and of 
every and ail of its objects, saving only the contingency of the after- 
discovery of property then unknown to them; and that such prop- 
erty, if any, as was unknown, and which, because it was regarded 
by them as worthless, or for any other cause they did not think it 
worth dividing, they abandoned, or left it to whoever was or might 
become the oceupier or possessor of it. That the proprietors under- 
stood this should be a final dissolution of the company, subject alone 
to that one contingency, is evidenced from the fact that the proof 
shows that prior to this time they held regular meetings, and that 
no meeting of the company was ever held afterwards. 

Nearly 50 years hâve transpired since this association was dis- 
solved. The proof shows that a quarter of a century afterwards the 
land referred to was of little or no value. None has been imparted 
to it by the associâtes or their descendants. But a very great and 
permanent value has been given it by the terminus of the canal from 
the Ohio river to Lake Erie, and by a large amount of money ex- 
pended by the United States and by railroad companies on this 
land, in improving the harbor of Cleveland, which last has caused 
it to be made the common termini of five important railroads, which 
hâve expended upon it more than half a million of dollars in erect- 
ing dépôts, freight and passenger houses, wharves, etc., for the 
beneflt and convenience of trade and travel. This final action on 
the affairs of the Connecticut Company must be considered as con- 
clusive. In 1809 the town was limited, and its business prospects 
were small. It was deemed a proper time to close the concerns of 
the Connecticut Company before its affairs became complicated, 
and its rights were misunderstood or misrepresented. It is not 
alleged that any part of the matters were overlooked or forgotten. 
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Some thiogs may hâve been deemed too unimportant to attract at- 
tention; some lands, perhaps, that at that time would not pay the 
expense of their réclamation. Thèse were ail matters of examina- 
tion and reflection, and must hâve been duly consideredt Those 
only that were unknown to the party could corne before them for ra- 
vie w, uniess on a charge of mistake or fraud. Everything else was 
settled,— -flnally settled. This was understood, and solemnly as- 
sented to. Under no other circumstances could a final adjustment 
be made. This was the object of the association. In no other 
mode could the desired object be ascertained. 

There was a peculiar litness and propriety in this company ad- 
justing, as it didi, ail matters of account. Their shares were numer- 
ous, and consisted in minute pièces of property, in some instances 
scarcely susceptible 'of division. Spéculation had not then got to 
work, and a division was not found sufiBcient. A gênerai interest 
was felt for a rising village, and each individual was willing to con- 
tribute what he could, in reason, to its prosperity. It may be fairly 
presumed that there was a disposition to give up the shreds and 
patches to the public for the advancement of the gênerai interest. 
This was seen in the action of the city council, and, at a future pe- 
riod, that of the government of the United States, in the streets and 
harbor, to adapt them tô a rising commerce. But the most per- 
suasive action was that of declaring that they abandoned every- 
thing known to the association at the time, and there is reason to 
believe that this was done with the view of imparting to the public 
such commercial and other advantages; as might be useful. The en- 
trance of the canal into the lake at C^^veland, and the public Works 
on the wharves and the water line of the lake, were at flrst gradually 
extended, and afterWards capidly, to meet the growing necessities of 
commerce. . 'i 

It is not essential that grôund intended for public use should be 
formally so dedicated. Itis enough'if the public shall take posses- 
sion of the ground, using it foi* publie purposes; and,; if it shall con- 
tinue to do Boïor a long term of years, the public right will be pre- 
siimed. This would dépend upon a longer or shorter time, according 
to the circnmàtances of the case. It is a wdbknown principle of law 
that every owner of property, whether personal or real, may abandon 
it. Oholmondeley v. Clinton,: 2 Jac. & W. 59; Kinsman v. Loomis, 
11 Ohio, 479. In Corning V. Gould, 16 Wend. 543, it is observed that 
"ia, man shall be held to. intend what neeessarily résulta ifrom his own 
acts." Gohsequently, when property is abandoned under suéh circum- 
stances as to leave no doubt of the fact^no one who^ has taken pos- 
session of it èah be required to relinquish it. In Kirk v. King, 3 Pa. 
St. 436, an abandonment and nonclaim for seven years was held sufiS- 
cient. Whether there be an abandonment is a question of fact, to 
be determined by the circumstances of the case (Ward v. Ward, 14 
Eng. Law & Eq. 414); and, when this ia done, .the lîight is extin- 
guished (1 Browne, Civ.; & Adm. Law, 33, 166, 237, 239-241; HiUary 
V. WaUer, 12 Ves. 264); Where a person considers an article Worth- 
less, and casts it away, he thereby devests himself of his title, and 
canhot cômplainiif àny other person takes possession of it The fact 
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of abandonment is suificient. McGoon v. Ankeny, 11 Hl. 588. Tay- 
lor V. Hampton, 4 McCord, 96, 102, is a strong case of abandonment. 
Hsi-tford Bridge Co. v. East Hartford, 16 Conn. 149; WrigM v. Free- 
man, 5 Har. & J. 467; Picket v. Dowdall, 2 Wasli.'(Va.) 115. Some 
of the leading décisions on this question are Becliford v. Wade, 17 
Ves. 98, 99; Bonnev v. Eidgard, 1 Cox, Ch. 145; Bergen v. Bennett, 
1 Gaines, Cas. 19; Prévost v. Oratz, 6 Wheat. 481. But it is unneces- 
sary to multiply authorities on this point. It is a doctrine too well 
established to be controverted. 

When the town of Cleveland was laid out and surveyed, the prop- 
er-ty in dispute was dedicated by the Connecticut Land Company. 
The évidence is conclusive. It is proved by both Peare's and Spal- 
foitl's maps, and by the minutes of the survey of the town plot. And 
that it was used from the earliest settlement of the town, both for 
a Street and a landing, was established by ail the witnesses acquainted 
with the town at that early period. This fact of dedication is too 
l>lain for contradiction. The use of Bath street by the public is 
proved ÏKiyond doubt from 1800 or 1801 down to the time when the 
travel along some part of it was interrupted by being entirely eut 
away by the action of the lake. Where there is an interruption to 
the enjojTùent of a part of the street, and as soon as the interrup- 
tion is rëmoved, and the public right is resumed, the cause is suffl- 
ciently explained. There is no abandonment of the right. The law 
Works no loss to the public under such circumstances. The act com- 
plained of was an abuse which the law corrects. But it is said that 
this right to Bath street was abandoned by the city of Cleveland in 
laying out a street 100 feet wide, and selling or leasing the land ad- 
joinîug the street. This was done under express législative authority. 
This, it is supposed, the législature had the power to do. The idea 
is a Just one that an act done by authority of law must be presumed 
to hâve been done for the beneôt of the public. The act of May 1, 
1800, required town plots to be recorded, under a penalty of f 1,000. 
This was done to avoid .litigation. SpafCord, one of the surveyors of 
the Company, in 1801 resurveyed the streets, alleys, and public grounds 
of the town or city. He vacated one or two alleys made by Peare, 
and added the land to the adjoining lots, and also opened one new 
alley. Beyond this he made no change in the streets, alleys, and 
public grounds; consequeutly made no change in Bath street. Spaf- 
ford's survey was deposited by the company's agent with the recorder 
of the county for record, and was in part recorded by him. The 
déposition of ^Ir. Café proves that this was done, to comply with the 
recording act of 1800. The minutes and fleld notes of the survey are 
found on record, but the map, it is alleged, made by Spâfiford, is not 
found in the records. But this is a mistake. The testimony abun- 
dantly proves that the authority of Spafford's survey and map bas 
been inv^riably recognized. Under the circumstances the court will 
previumé this map to hâve been recorded, if the fact were not shown. 
The évidence that the map was made and left for record, and was used 
in ail cases where necessary and proper, and this after the lapse of 
more than half a century, by which the surveys of the town hâve been 
regulated for the above period, and on which so many important in- 
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terests dépend, and known, too, so intimately by every one, is too 
palpable to be doubted by any one. No court can stultify itself so 
as to question the fact. A mère failure of a ministeriâl offlcer to 
record a map is a matter which will be presumed under far lésa 
stringent circumstances than those above referred to. IngërsoU v. 
Herider, 12 Obio, 527; King v. Kinney, 4 Ohio, 79; Marbury v. 
Madison, 1 Cranch, 161. 

The grant to Lloyd does not assert that the grantors had any title 
to tiie land conveyed. It is a naked quitclaim to what is declared in 
the deed to hâve been an unknown and doubtful right. The grantees 
from Lloyd entered intb possession of the premises in their own right 
and behalf, and not for or in behalf of the trustées of the land Com- 
pany, or of their cestuis que trustent. The défendants are not es- 
topped from showing ànd claiming that the légal title to Bath street 
had passed from the trustées to the county or corporation of Cleve- 
land in trust to the public before the date of their deed to Lloyd, 
and, consequently, Lloyd took no title by that conveyance. And if 
this be so, where is the trust relation between Lloyd and the pro- 
prietbrs of the reserve? Suppose the trustées of this land, instead 
of selling to Lloyd, had themselves taken exclusive possession of 
Bath street Under claim of title, vi'hat could they do? They, as the 
dedicators of this street, could flle their bill in behalf of the public 
to correct this abuse; but they could maintain no suit to appropriate 
the property to themselves on the plea that it reverted to them. In 
the appropriate language of one of the counsel for the complain- 
ants, I would say: 

"Lloyd : is not In as a purcliaser from the original proprletors, tlaose wlio 
heia the bénéficiai interest lîi the land before the dedication, or those wbo 
would be entltled to it if the dedication should be avoided. He wcnt to 
trustées who had a mère nakéd trust in behalf of the original proprietors, and 
took from them a release of their trust estate. The deed whieh they gave 
would, Indeed, pass the trust estate. It could do nothing more. Not a scin- 
tilla of bénéficiai Interest was passed by it; and, if there should be recovery 
in ejectment, the plaintiff would merely stand as the trustée for the orig- 
inal land Company, to hold It as their trustée for their benefit. He bas 
nothing but a trust. The deed itself tells the whole story of Its ineeptlon 
and consummation." 

It is said that an easement, only, passed by the dedication of 1796. 
An easement under the authority of làw remains until the law shall 
be changed. 

It is said that a dedication, if in written terms, cannot be enlarged 
or altered by paroi. A dedication may be made by paroi. The books 
are full of such cases. The Pittsburgh Case is an évidence of the fact, 
and the Cincinnati Oommon. But where a dedication is made more 
than a half a cèntury, evidenced by a map and other terms of descrip- 
tion, which hâve served as guides flxing the plan of the town, desig- 
nating its streets, its alleys, and its lots, and which maps and written 
papers haVe, by universal consent, been referred to as establishing 
for more than ha:If a century the demarkations of the property of the 
town, including the streets owned by the public, the private rights of 
individuals can never be doubted by any court which regards the rights 
of property as permanently settled. 
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The counsel, in the défense, argues that the property in contro- 
versy was dedicated to the public, or abandoned; and this, it is in- 
sisted, is neither good logic nor good law. The argument, as under- 
stood, "was in the alternative, and was certainly good to show that, 
if the property had been dedicated or abandoned, the right was not 
in the complainants. 

The land sought to be recovered is now very valuable, and, including 
the alluvial formation which has been added, embraces 20 acres of 
soil above high water, exclusive of streets and the lake shore. It is 
elaimed as having been dedicated as Bath street of Cleveland. The 
original survey of this property was a street by Seth Peare, Septem- 
ber 16, 1795. By this survey and map, and the sales made by the 
proprietors between 1796 and 1800, it was elaimed to bave been dedi- 
cated as a street. This is shown by Peare's map and minutes and 
the record of the Connecticut Land Company. Happily, the original 
of the minutes and the map hâve been preserved in the form they 
were when the Cleveland Land Company began to act upon them in 
selling lands in 1797. And to this day there haa never been any 
other survey or fleld notes made by any one. Spaiïord's map made 
new traces of old lines, and placed more permanent monuments on 
the ground. In Peare's map a space of lot 191, and west of Water 
street, and south of the water's edge of the lake shore, is left unsur- 
veyed into lots, and is marked on the map, "Bath Street." A great 
number of statutes, from time to time, were passed to establish and 
regulate the streets of Cleveland, and certain lots were authorized 
to be leased for varions purposes for the public service, and this 
policy seemed to hâve been continued for a great number of years 
where such lots were not required for other purposes. In 1841 the 
council of Cleveland made an interesting report in regard to certain 
streets, in which they say of Bath street that ail land westerly of 
Water street, east of Cuyahoga, and northerly of lot 191, bounded 
southerly by a line south, 64 deg. west, was included in Bath street. 
And they say: "The committee are of opinion (Anson Haysen dis- 
senting) that ail the land lying northerly of lot 191, as subdivided, 
and the northerly part thereof located and extended northerly to 
Lake Erie, is included in Bath street, and is a légal highway." 

In Barclay v. Howell, 6 Pet. 512, the court say: 

"Where a part of a strip of land adjoining a river had been used as a way, 
and the residue was not in a condition to be so used without grading, etc., 
and the public authorities from time to time improved more and more of It, 
and the proprietors had made no claim for thirty years, and their agent de- 
clared when the town was laid out that it was reserVed for a street, held, 
that the Jury would be warranted in finding a dedication of the whole strip, 
and, if so dedicated, the proprietor could not recover." 

And that an agent in laying out a town returns a plan, afterw^ards 
acted on by the principal, and, while engaged in the work, déclares 
to the effect that a certain slip of ground was resers'ed for a street, 
is admissible to prove a dedication of the land to that use. 

And in the case of Grodfrey v. City of Alton, 12 111. 30, the court 
say: 

"When a street is laid out bordering on a navigable water, it will bë pre- 
sumed that it was intended to be dedicated both for a highway and a land- 
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ing. ' The tïavlgable water i^.9; hlghwa,y; and When, In contact wlth thls, 
tlie easement of a street pr hlghway is grapted, tbe : v«ry location of the 
latter shows that it wàs designed for the pùtppsé oif, loading and unloading 
freight, and landing passengers from the water. The dteflloation of the banks 
of the wâter unités the fwô eâsements, each of which Is essential to the full 
enjoyment ofthe other." . ' : 

Every pne jknows that the accretions on the shores of our lakes, 
in liiost c&Sès, rapidly increase, and thâi they are claimed as gen- 
erally belonging to the owiiér of the fee. This has long heen the 
doctrine of oiir courts, and ît applies as -wëll to the civil as the com- 
mon la,w. But I àm not sure that the doctrine may not hâve been 
carried too fàr, where the accumulations hâve arisen, in a considér- 
able degree, from the imprôvement of the ports and landing places. 
In regard to a gênerai conimérce, or a more limitèd one, where the 
expenditure is. necessarily inciirred by , the public, it should exercise 
control for thé protection and interest of çopiniérce. 

It may be necessary to inquire how far this, alluvial formation may 
be follpwed Wlien the person bounded by it has been subjected to no 
expense, and when it may becpme inconvénient to the public. How 
shall the liinit bé flxed? jlt.js indispensa'ble that thëre should be a 
régulation whiçhètould pei just.to air parties ihterested in it, and 
shpuJd ptptect the symmiet'ry and convèniehce of the port. It would 
sçem "tnat wîiçré the lot oif the occupant -isvàs bounded by fi, street 
which formed me water linë of the shore he was limited by the street, 
and cpulfl not çlàim bey^ndit. But where the street did not limit 
the boundary, the owner of the sbil is obligea to protect his shore, 
and for this pur^se he may claim the alluvial formation. So, in re- 
gard to the coninion at New Orléans; it was enlarged by deposit, 
and to présérye &6 commercé of the city the made land was protected 
tô preventthèçîty from beiiig eut ofif fi'om tl?.e river. 

Independently ,of the dedication of Bath street, extending to the 
line of the làj^ë, in 1801, and the abandonment in 1809, after the 
surveys wère çoinpietéd and thp Indian tjtle was extinguished, the 
objection remàihs that by the pijogress of time, the daim had become 
stale, and not a proper subject of relief in equity. In the case of 
Smith V. Olay, 3 Brown, Ch. 642, note, it is said by Lord Camden: 

"A court of equity, which js never active ih relief against conscience or 
public convenlenee, has alwayg refused Its ald.|to stale demands, where the 
party has slèpt upon his rights, and acquiesfcë'à for a great length of time. 
Npthlng catt call forth tliis court into aètivlty but conscience, good faith, and 
reasohable diligence. Where thèse are wanting, the Court is passive, and 
does nothlng. Lâches and neglect are always dlscountenanced; and there- 
fore, from the beginnlng of this jnrisdiction, there was always a limitation 
to suits in thls émirt." 

By analogy to icourts of Ia>y„ chancery will apply the act of limita- 
tion. In Hovenden v. Annesley, 2 Schoaleg: & L. .638, 639, the doctrine 
of the court is "that, in cases where the statute does not afford a 
direct analogy, th;^ court ^iU proceed ajccording to its discrétion, and 
this , discrétion .Tvill; be; goj^erijiçd by considérations of public policy, 
in view of the circumstances of the partieular case." In a certain 
class of cases a court of equity, acting on , its own original principles, 
will refuse its aid under the spécial circumstances of the case; and 
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under other circumstances will give relief in leas time than required 
by the statute. The chancellor, under ordinary circumstances, will 
follow the statute. But he is not bound to do so, but will be in- 
fluenced by the peculiar circumstances of each case. This doctrine 
is laid down in almost ail the leading authorities, and especially in 
Beckford v. Wade, 17 Ves. 98, 99; Bonney v. Ridgard, 1 Cox, Ch. 
145; Bergen v. Bennett, 1 Gaines, Cas. 19; Prévost v. Gratz, 6 Wheat. 
481; Hughes v. Edwards, 9 Wheat. 489; Miller v. Mcintvre, 6 Pet. 
61; Piatt v. Vattier, 9 Pet. 405; Bowman v. Wathen, 1 How. 189. 

Vigilance is required in the prosecution of claims, and it has been 
the policy of ail governments to bar claims if not prosecuted within 
a limited time. More than half a century has transpired since the 
dffairs of the Connecticut Company were said to be flnally adjusted. 
Ail claims known to the company at that time were settled in re- 
gard to debts due and the distribution of property. G-reat particu- 
larity, it is said, was observed in the exactness of this adjustment. 
The flrst and second générations of this large Connecticut company 
hâve gone to their account. I now speak of the shareholders of the 
original company. But a small portion of them can now be living. 
If they had left no other record of their lives and deaths, we should 
hâve looked for them among the memorials of the dead. But the 
papers of this suit contain some of the names of the descendants of 
the shareholders, if not some of those who belonged to the company 
originally. It is a well-established principle, that a mère quitclaim 
deed, without covenants of warranty, does not estop the grantor 
from showing that no title passed by such deed, and that, conse- 
quently, by the principle of reciprocity, it cannot estop the grantee 
from dénying the title of the grantor at the daté of the deed. The 
défendants, then, are not estopped from showing and claiming that 
the légal title to Bath street had passed to the trustées of the county 
or corporation of Cleveland, in trust for the public, before the date 
of their deed to Lloyd, and that, consequently, Lloyd took no title 
by that conveyance. - 

In their bill, the complainants charge that the conveyance by the 
trustées of the Connecticut Land Company to Lloyd of the land now 
in dispute was made by a fraudulent combination between the par- 
ties to that deed, in violation of the trust with which the land was 
charged, and with the design of depriving the complainants of their 
rights; that Lloyd had notice of the trust, and that the conveyance 
to him was fraudulent and void, seems to be clear. The original 
shareholders never authorized the trustées to make the assignment 
to Lloyd, it is believed, in any form, which seems to be apparent 
from the deed. They inciirred no responsibility, nor were théy au- 
thorized to assume any. The purchaser hoped to make something 
out of property which resulted from the labor of others, knowing 
that he could lose nothing* The prospect was a prospect of gain 
on the ône side without loss on the other. Whether Lloyd had any 
interest in any original share in the company is not known. Whether 
he paid anything to the trustées is not known. The presumption, 
from the face of the quitclaim deed, is that, if any considération 
were paid, it must hâve been a nominal amount only. 
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j More thaû 27 years had transpired êince the final adjustment of 
ail claiins by thls company in 1809, and it would hâve been forgotten, 
or, rather, it: would not haye béen brought again.into view, had net 
the puîchaser's hopes been quiefcened by a spéculation. He is char- 
gea with fraud in procuring frdm the trustées the deed. Twenty- 
seven years the claim remained doTïnant, and there is no reason why 
its Sleep should be disturbed at this late date. Its resuscita tion 
now can impart no Titality to the claim so deliberately abandoned 
in 1809, no'r can it explain the dedication of Bath street in 1801; and, 
least of ail, can it excuse that staleness which now rests upon it. 
Until 1842, no one took possession of the claim; but at this late 
period can the new claimant hope to connect it with the deliberate 
abandonment of 1809, when it was disclaimed by the original share- 
holders? 

The case does not rest upon the statute of limitations, in the opin- 
ion of thé court, but upon those great principles of equity which are 
exercised under its own rules by a court of chancery. It is a case 
not fltted for technical raies and spécial pleading. The associa- 
tion Was formed on libéral principles and on enlarged plans. Im- 
mense sums of inoney hâve been expended in the construction of 
railroad dépôts and other improvements in this city, whose beneflts 
hâve been extended not only through Ohio, but throughout the West. 
Having deliberately considered the leading facts of the case, and the 
law which applies to them, I am brought to the following conclu- 
sions: 

1. That in 1795 the Oonnecticut Land Company made a large pur- 
chase in the Western Eeserve, and issued to the stockholders cer- 
tiflcates of stock for their respective interest therein, which was 
divided into shares; that this stock was vested in trustées, for thè 
purpose of partition and cohveyance to purchasers; that the lands 
were surveyed and distributed amoiig the shareholders. 

2. That the town of Cleveland was laid out, and the plot of the 
town was made into streets and squares, and that Bath street was 
laid out as the street bordering on the lake, and included the orig- 
inal street on the water line; that it was dedicated as including the 
land to the lake on the north. 

3. The articles of the association were designed as temporary; 
and that the surveys having been completed, the Indian title ex- 
tinguished, the Shares were distributed among the stockholders in 
1809, and a final settlement of their affairs was made of ail matters 
between them; and it was agreed that there should be no other ad- 
justment of their accounts which were then known, and only those 
which mightafterwards be discovered should be examined. None 
such, it is understood, hâve been discovered, and any matters known 
should be considered as abandoned. 

( : 4. The claim is alleged to be a stale one, growing out of the be- 
ginning of the présent century, and will not be aided in equity. 

5. That the défendants hâve expended vast sums of money in 
the construction of flve railroad lines and their dépôts, at the ex- 
pense of near a, million of dollars, On land made between Bath street 
and the lake, ail of which, or nearly ail of which, is now covered by 
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railroads, dépôts, and other buildings, for the accommodation of com- 
merce. 

6. Under thèse circumstances and facts I am compelled by a sensé 
of duty to say that I do not think the claim set ont in the bill is 
sustainable in equity in favor of Lloyd or hls assignées, or in favor 
of the Connecticut Land Company. It is therefore dismissed, with 
costs. 



CITY OF CLEVELAND t. CLBVELAND, 0., C. & ST. L. EY. CO. et al. 

(Circuit Court, N. D. Ghio, B. D. March 1, 1899.) 

No. 5,730. 

1. Bjectmekt— When it Lies— Recovery op Possession ce Streets bt City. 
Ejectment will lie by a city to recover possession of streets in which 
the public has an easement. 

3. Courts— FoLLowiNG Prior Décisions. 

Défendants, claiming as licensees of a city, in a suit by adverse claim- 
ants, set up and successfuUy maintained the rigbt of the city to certain 
land under a dedicatlon for street purposes. Hdd that, in a subséquent 
action by the city against the défendants, the évidence being practically 
the same, the former décision, as to the validity of the dedicatlon as 
clalmed by the city, would be followed on the principle of stare decisis, 
though the city was not a party to the adjudication. 

3. Municipal Corporatioiîs — Abandonment dp Strkkt— Intention. 

Where a city had granted, or attempted and assumed to grant, the 
right to défendants to use ground it claimed as a street, its acquiescence 
in such use, for any length of time, will not operate as an abandonment 
of its claim to the property. 

4. EsTOPPEL — AcTS in Pais— Construction op Party's Conduct. 

The conduct of a party, sought to be made the basis of an estoppel 
against him, must be vlewed in the ligbt of the understanding he then 
had of his rights, and not in the light of such rights as they may be 
thereafter detennined. 

5. Same— AcTS dp City. 

In 1849 the city of Cleveland entered into a contract veith certain rail- 
roads, by vi'hich it granted them the right to use a portion of a tract of 
land claimed as a street. Not long afterwards, in a suit against the 
railroads by an adverse claimant, the défendants alleged their interest 
in the land to be that of licensees of the city, and successfuUy defended 
on the city's title under a prlor dedicatlon. Eeld, that the city, by per- 
mitting the railroads to remain in undisturbed, or even exclusive, pos- 
session of the ground for 45 years, and to expend large sums in the con- 
struction of improvements thereon without objection, was not estopped, 
as against them, to claim any rights in the property consistent with the 
contract, according to the construction and meaning given It by the de- 
fendants in their pleading in the former suit, where they had never given 
notice of any other or différent claîm. 

6. Limitation op Actions — Ejectment — Nature dp Dépendants' Possession. 

Nor can the défendants in such case successfuUy plead limitation 
against an action by the city, whatever may be the true construction of 
the contract under which they took possession, or the nature of their 
rigîits otherwise acquired, as by their own admission, in a sworn plead- 
ing, their holding was not adverse to the city, and It had the right to 
rely on such admission until notifled that they claimed under a différent 
tenure. 

7. Same— Admissions in Pleadings. 

A formai allégation in a pétition in ejectment that, on the date it is 
flled, défendants uniawfuUy keep the plaintiff out of possession of the 
property, Is not an admission that défendants' possession is adverse, 

98 F.S 
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which will support a plea of limitation, on proof that they hare beld in 
the same rlght for more than the statutory length of time. 
8. Railboads— RiQHTs TO Public Qbounds— Construction of Uonteact with 

CiTT. 

Under the constitution of Ohio of 1802, the only restriction upon the 
exercise of the power of emlnent domain by the législature was the pro- 
vision that money compensation should be made for private property 
when taken for public use, and by the railroad act of 1848 (46 Ohio Laws, 
p. 40) railroads companies were given power to construct and maintain 
railroads between the pointa named in their respective charters, and to 
appropriate streets or other public grounds to their use when necessary, 
either by agreement with the public authoritles, or, such agreement f ail- 
ing, by a decree of a court Held, that a contract made In 184&, while 
such act was In force; between a city and a railroad company, by which 
the city granted, "as fully and absolutely" as it had the power or légal 
authorlty to do, the right to the "full and perpétuai use and occupation" 
of a portion of a street rtiiulred by the railroad company for terminal 
purposes, did not reserve to the city any rights in, or control over, the 
property described, but that the railroad company took from the state, 
under the statute, and not from the city, an easement of a perpétuai and 
exclusive use. 

This was an action of ejectment by the city of Cleveland against 
the Clevelàtod, Cincinnati, Chicago & St. Louis Kailway Company, the 
Lake Shore. & Michigan Southern Eailway Company, the Cleveland 
& Pittsburgh Railroad Company, and the Pennsylvania Company, to 
recover possession of ground claimed as a street, and accretions 
thereto, which was occupied by défendants, with their terminal build- 
ings and tracks, The action was tried to a jury, and at the conclu 
sion of the trial the court charged the jury in, favor of the défend- 
ants, and also flled an opinion, upon the légal issues involveô. 

Geo. L. Phillips, James Lawrence, and M. G-. Norton, for plaintiff. 

John T. Dye and John H. Clarke, for défendant Qeveland, C, G. 
&St. L. Ry. Co. 

M. R. Dickey and John H. Clarke, for défendant Lake Shore & 
M. S. Ey. Co. 

Squire, Sanders & Dempsey, for défendants Pennsylvania Co. and 
Cleveland & P. R. Co. • 
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CHAEGE. 

HAMMOND, J. Gentlemen of the Jury: The first thing in order 
18 the apology that I owe you and counsel in this case for the delay 
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which I have caused. But to give the case proper considération, in 
view of its vast importance and interest, I felt that it was necessary 
that I should not sluf it in any respect, but shonld take whatever 
tioie Has necessary. 

l^ow, gentlemen of the jury, having said that much, the plaintifE 
ha'ving shown no right of recovery in this case, it is my duty to direct 
your verdict for the défendant railroad companies, and thè clerk will 
furnièh you with a' form of verdict to be signed by your foreman. 

This, technicallj', is ail I need say to you, and we might close this 
case hère. But I shall file with the record an opinion to justify this 
action, and will now read it in your hearing, that you may under- 
stand why it bas been done, and justify me, if you may, by your 
judgment of agreement with that of the court in this method of dis- 
posing of the case. I adopt this plan to avoid an unnecessary and 
erroneous practice, when the reasons for directing the verdict are 
given in the form of a charge to the jury, of taking exceptions to the 
reasoning of the court as a basis of error. Exception to the instruc- 
tion to the jury to find a verdict for the plaintiff or the défendant is 
ail that i8 necessary in that behalf. 

STATEMENT OF FACTS. 

HAMMOND, J. EefeiTing to the case of Holmes v. Railroad Ce, 
8 Ain. Law Reg. (0. S.) 716, 93 Fed. 100, where Mr. Justice McLean, 
in his opinion in that case, relates the historical facts that hâve been 
proven also in this case, it is only necessary to further state that 
at the time of the dedicatiôn, in the year 1796, by the original pro- 
prietors of the Western Reserve, known as the "Connecticut Land 
Company," Bath street extènded about 1,000 feet frèm Water street, 
westward to the Cuyahogâ river, with an irregular width, rai^ing 
from about 60 feet to 200 feet, extendlng to the low-water mark of the 
waters of Lake Erie. The topographical character of the locus. in 
quo was that of an almost impassable roadway, except along the 
sands of the beach, and with such crude excavations and gradings 
as had been made from time to time, until 1849, when the contract 
mentioned in the opinion of the court was made, except that in 1827 
the government of the United States constructed a pier extending ont 
to the then existing harbor line of deep navigation. This eut off a 
jiart of Bath street, and left it on the west side of the mouth of the 
Cuyahogâ river, as reconstructed. The building of this pier exer- 
cised a very considérable influence on the topography of the surround- 
ing locality, by immediately causing sand deposits and other accre- 
tions east of the pier, and at the edge of Bath street, which grew 
continuously. At the making of this contract, in 1849, Bath street, 
as it then existed, was split longitudinally from the pier eastward 
to Water street, leaving 132 feet south of the line for the use of the 
city as a hlghway, which strip was renamed "Front Street," as the 
100 feet before laid off had been named "Bath Street." AU north of 
it, to the waters of the lake, was included in the contract of 1849 
between the city and the railroad company. Immediately after the 
contract, or a little before, one of the railroad companies had com- 
menced to lay its tracks upon the part assigned to them, it being 
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neeessary to drire piles to support the tracks and keep tliein from 
being overflowed by the water, — ^indeed, they ran somewhat into the 
water when the waters of the lake were high, through winds or 
storms; and the structures then built — the freight houses and de- 
pots — were also built on piles extending into the lake, under which 
the waters were constantly found. The purpose of the railroad com- 
panies, which had combined together for the common object, was to 
use this strip of ground for the location of their terminal facilities 
in this city. For this land the railroad company paid to the city, 
under the contract, $15,000 in their stock. 

Prior to that time the heirs at law of the original proprietors, 
Camp & Lloyd, vendees of the three trustées appointed by the 
Connecticut Land Company, were disputing with the city about its 
rights of ownership and the validity of the dedication, and also with 
the railroad companies, as is shown in the opinion of the court. There 
were also some nine ejectment suits that had been brought by lesseea 
of thèse rival claimants; against the city, for the recovery of ail of 
Bath Street, including the 132 feet assigned to the city for a road- 
way and street. By the contract the railroad companies assumed 
the défense t^nd settlement of ail thèse suits and rival claims, not 
only to the part which they had acquired under the contract, but 
also to that part which had been assigned to the city; and they were 
flnally, at tiie expenditure of very considérable sums of money, 
amounting, indeed, to over f 50,000!i paid to thèse claimants in one 
way and another, settled by the railroad companies. The railroad 
companies immediately commenced to improve the property by driv- 
ing piles in the water and fllling the ground suflQciently to construct 
thereon their stations, machine shops, and other structures neeessary 
for the opération of their railroad at its terminus. 

At the time Judge McLean decided the Holmes Case, thèse récla- 
mations of land from the watera of the lake, with the natural accre- 
tions, amounted to about 20 acres. This was in 1853. Now, in 1899, 
it is shown, by the proof and maps in this case, that it bas increased 
to 51 and some tenths acres, upon which the railroads hâve con- 
structed, with solid foundations of pilings and stone, their most im- 
portant terminal tracks, and the neeessary facilities for their, use, 
in the way of round houses and freight houses, and piers constructed 
for the landing of the vessels engaged in the navigation of the lake, 
to receive therefrom the freights which they carry up and down the 
lakes. The city spent no money in ail thèse years for the improve- 
ment of that part of the street, and substantially it ceased to be a 
highway for the public, except in a casual and very limited way, for 
those who were engaged in fishing or otherwise above the waters 
of the lake. Indeed, from almost the beginning, the use of the 
railroad companies became almost exclusive of that part of Bath 
street lying next the lake, which they had acquired by the contract. 
Neither did the city take any control of any kind over the street, or 
in any wise pay that attention which owners of those jointly possess- 
ing a parcel of ground might be expected to do, who Nvere claiming 
the use of it. The railroad companies spent largely over half a million 
of dollars in redeeming the land from the lake, and largely more 
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than a million ot dollars in the improvements put upon it, — the build- 
ings, and tracks, and ail manner of tenninal structures. 

Thia suit was brought by an action of ejectment, in the court of 
common pleas, in August, 1893, and removed from tliat court, on the 
ground of local préjudice, in the year 1898, upon the claim that the 
contract of 1849 was an invalid exercise of power by the then exist- 
iug city government, which had no authority to transfer its streets 
for any such purpose as that disclosed by thèse opérations of the 
railroad company. It wa^ not denied that they had the power to 
authorize the railroad companies to lay their tracks longitudinally 
on the Street, to the extent of their main tracks, for the purpose of 
making connection with other roads, or passing their roads through 
the land upon which the city is situated to the places beyond to 
which they desired to go; but it was denied that they could transfer 
it for any other purpose, or that there could be anything else than a 
joint occupation by the public as a highway and the railroad compa- 
nies as a highway, with a paramount municipal control of the city 
over the whole territory from the waters of the lake to the southerly 
boundary of Front or Bath street; that any grants by the city of any 
facilities for the use of the property beyond that were utterly void, 
for want of express législative authority. 

The défendant companies flled answers, setting up the défense of 
the gênerai issue or déniai; that the dedication was insufficient to 
convey title; that they held a paramount title through purchases 
from Lloyd and Camp and others, claiming from the original proprie- 
tors a better title than the city had by the dedication; that the 
Street had been vacated or abandoned by the city; the statutes of 
limitations through adverse possession for 21 years; estoppel by rea- 
son of the silence of the city for nearly 50 years, during which time 
no objection had been made by the city to the vast improvements, 
and sums of money expended in the improvements, by the railroad 
companies; and that ejectment would not lie to recover the posses- 
sion of the street, under the circumstances of the case, or under the 
statutes of Ohio regulating an action to recover land. 

The other essential facts will appear in the opinion of the court, 
and in that of Mr. Justice McLean as reported in 8 Am. Law Keg. 
(O. S.) 716, 93 Fed. 100. 

OPINION. 

EJECTMENT. 

HAMMOND, J. It must be conceded to the plaintifif city that 
ejectment lies for the recovery, by a municipal corporation, of the 
rightful possession of its streets. "^This was held when deciding the 
motion for "judgment on the pleadings," as it is called in Ohio prac- 
tice, and the court then reserved the filing of an opinion to support 
that ruling, which has been prevented by the arduous duties of the 
trial, but may yet be done. It is sufflcient now to refer to the case 
of Village of Fulton's Lessee v. Mehrenf eld, 8 Ohio St.440,where such 
an action was sustained; 9 Am. & Eng. Enc. Law (2d Ed.) 82, note 1; 
2 Dill. Mun. Corp. (4th Ed.) § 662; Newell, Ej. pp. 32, 49, 53; Elliott, 
Koads & S. 485, 486, 490, 493, 495, 501, note 2; Cooley, Torts, 43T. 



118 93 FBDERAt REPORTER. 

Thèse àuthors cite thé conflictîng cases, and Mr. Newell remarks 
that "the current of modërn àutiibrity, in regard fo ëasements of 
right of way, etc., is stroùgly in faror of upholding thé right to re- 
cover in ejectment the land/subject to the easemeùt." NéWell, Ej. 
p. 53, § '51. This author cites Barclay v. Howell, 6 Pet.' 498, as do 
coùnsel hère, agaiiist this rùling, but that is a inisapprehension of 
that case, in my judgment. That wàs ejectment, by clàimants from 
the original owner, involvihg Stréets of the city oî Pittsburg, under 
circumstances very ' much likè some of thôse we hâve hère. See 
same case in the court below (Fed. Cas. No. 975), where the facts 
more definitely appear. The suprême court did say that, if the 
dedication had been for a particular purposè, and thé city had ap- 
propriated the ground for an entirely différent purposè, it might 
afford ground for resort to a court of equity to conlpel a spécifie 
exécution of the trust, by sustaining the use or remdving the ob- 
structions. But it did not sày that "ejébtttïent woùld not lie," even 
in that case; only that; the use still temainiûg in the public, it 
would be a good défense, presumably either at law or in equity; 
that, under the supposed circumstances, the land would not revert 
to the original owner, and he could not recover it in ejectment, not 
because ejectment would not lie, but bécause, theré being a good 
défense, it must fail, as thé court said thé proposed bill in equity 
would fail, and for the very Same reaspn, — that the pïàintiff could 
hâve no cause of action, the land not belonging to him by reversion. 
And that action of ejectment was remanded for a new trial because, 
inter alla, the court below had given erroneous instructions on that 
point to the jury. What the court means is that one having only 
a claim to a reverter when the 'èasement has terminated must, be- 
fore its termination, confine the use of the èasement within its lim- 
its by a resort to equity, as he is not entitled to possession; and it 
never meant to hold, and does not, that if the right of possession al- 
ready has accrued ejectment would not lie; far less that if the plain- 
tiff has à right of joint possession or of qùalified possession, in prse- 
senti, he cannot bring ejectment, but must go into equity. 

I havê' no doubt that éither of the parties to this suit would feel 
more com'fortable in a court of equity, the one in prosecuting its 
claim where there is more elasticity of remedy, and the other a wider 
range of défense. But, while it is a very rigid rule of our fédéral 
jurisprudence that one having an adéquate remedy at law cannot 
go into equity, there is no requirement that, if his remedy at law 
be inadéquate, he must go into a court of equity. He is permitted 
to go, but not compelled. And it is somewhat a réversion of the 
rule to suppose that, because one may go into a court of equity, he 
shall not go into a court of law, where his remedy is embarrassed. 
Under the influence of mbdern improvements, authorizing a court 
of law to model its judgments and conform them to the exigencies 
of the facts, much of the embarrassment is relieved. It is held in 
many cases that this exten'ds to our modern forms of action to re- 
cover land, and the verdict and writ of possession may be thus 
framed to suit the casé. City of St. Louis v. Missouri Pac. Ry. Co., 
115 Mol 13, 21 S. W. 202, is an ëxample of thèse cases. And in the 
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case of Irwin v. Dixion, 9 How. 10, it was held that the reinedj by 
injunction to redress the violation of the public's right in a high- 
way is not a favored remedy. See Eapalje's Ed. and notes. At 
common law, the king's remedy was by criminal information or in- 
dictment, possibly also by civil information, and either the king or 
an individual might, without judgment at law, abate a nuisance in 
the highway by directly removing it by the strong hand, without 
breach of the peace, and under spécial circumstances a bill for in- 
junction would lie. The owner of the légal estate could always 
bring ejectment, and now Mr. Dillon says, to encourage that rem- 
edy, a municipality is treated as having a légal estate for that pur- 
pose, although the naked légal title may be outstanding. 

Mr. Justice McLean, in the case of Holmes v. Railroad Co., 8 Am. 
Law Reg. (O. S.) 716, 93 Fed. 100, where the facts of this case were 
involved, seems to hold that the city acquired the fee of Bath street 
by the dedication, which, if so, would relieve ail technical objection 
to this action of ejectment. Counsel for the eity hesitate to adopt 
that view, and suggest that, under the statutes of Ohio, it is, if a 
statutory dedication, in the county; if only a common law dedica- 
tion, then in the state, or the descendants of the original proprie- 
tors, but only as a bare légal estate, which is of no conséquence in 
this case. This view might possibly avoid a full disseisin, by opéra- 
tion of the statute of limitations in favor of the défendants, and 
confine that opération to the lesser estate of an easement, the city 
not holding or claiming any greater estate, but this point may be 
reserved until we consider that défense in disposing of this case. On 
the point of the right to bring ejectment, I should be inclined to 
hold, with Mr. Justice McLean, on the facts, that originally, by the 
dedication and abandonment of the Connecticut Land Company, the 
légal estate, as well as the easement, passed to the city. Whether 
the législation subsequently had in Ohio devested the légal estate, 
and lodged it in the county of TrumbuU, and by succession it has 
passed to the county of Cuyahoga, is another question. Either way, 
on the authorities, I hâve no doubt of the right to bring ejectment. 
The trouble is that the plaintifï does not claim full possession of 
the locus in quo, but only a somewhat indeflnitely defined and quali- 
fied possession, which it is proposed to regulate by the form of the 
judgment, which the défendants think to be impossible, while the 
city is willing to take judgment for the possession of the street qua 
street, subject to whatever superimposed easement the défendants 
hâve established by the proof hère, or may establish hereafter by 
proper proceedings to that end. 

The case of City of Cincinnati v. White's Lessee, 6 Pet. 431, re- 
fers to the impracticability of the plaintifE's taking possession of 
a soil burdened with a highway, and argues very strongly against 
the availability of an action in ejectment, even by the owner of the 
soil in fee burdened with an easement; but it does not décide against 
it, and certainly does not décide that the city may not bring eject- 
ment to recover its easement of a public street. That case decided, 
and was so treated by the suprême court in Dickerson v. Colgrove, 
100 U. S. o78, and other cases following it, "that a title by dedica- 
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tîon operated, by estoppel in pais, to preclude tlie owner of the soil, 
althciugh he miglit hare the naked légal fee, from maintaining eject- 
iiient, bècause he had dedicated irrevOcably the right of possession ; 
that, since that ordinary accompaniment of the légal fee had been 
cast off by the act of dedication, the owner of that fee had denuded 
himself of the right of possession." Manifestly, that case has no ap- 
plication hère, where the city, which the owner had thus clothed 
with the right of possession, is suing for it. Besides, this action, as 
we hâve shown, is sanctioned by the local law of Ohio, and that gov- 
erns hère. Village of Fulton's Lessee v. Mehrenfeld, supra. 

Believing, as we do, that ejectment, inadéquate as it may be, in 
respect of the kind of judgment to be rendered and writ to follow, 
is a remedy to which the plaintiff has a right to resort, the spécial 
request of the défendants to instruct the jury to ând for them, bè- 
cause there is no évidence tendtng to show that the city ever had 
any other estate than an easement, and as an easement in a public 
Street is not a légal eétate of which the city is entitled to possession, 
within the meaning of section 5781 of the Kevised Statutes of Ohio, 
the action cannot be maintained, is refused. That section is not 
différent in that respect from the common-law action of ejectment, 
brought in Village of Fulton's Lessee v. Mehrenfeld, supra. 

DEDICATION, 

On the authority of the case of Holmes v. Eailroad Co., 8 Am. 
Law Reg. (0. S.) 716, 93 Fed. 100, it must be conceded that the city 
of Cleveland had a complète right of possession to the land in con- 
troversy in this case when the indenture of September 13, 1849, was 
executed by the city to the Cleveland, Columbus & Cincinnati Rail- 
road Company, the same défendant in that case and in this. 
Whether that right to possession was a title in fee, or only an ease- 
ment for the use of the land as a street and a public landing, it is 
perhaps not essential to hère décide, though its détermination might 
relieve the case of some of its other perplexities. 

Mr. Justice McLean, on the proof before him, seems to hâve thought 
that the quantum of ownership held in trust by the city for the pub- 
lic use ineluded the fee or légal title as well as the easement, upon 
the ground that the easement had been effectually dedicated to the 
city for the use of the public, and the fee, having been abandoned by 
the Gonnecticut Land Company, was acquired by the city as the first 
taker. There may be teehnical difûculties in thus picking up a lost 
or abandoned légal title or fee without grant, deed, or other paper 
title, but there can be none, under the opération of the statute of 
limitations, by adverse possession. So that when that case was 
tried, and now, it might be held, in an action at law, that the 
city, by opération of that statute, had acquired the fées in support 
of the easement already obtained by the dedication, just as it was 
then held in a court of equity to hâve beén acquired by lâches. But 
in this place it is not necessarr to further consider that question, 
and only to décide that the city had, in 1849, that ownership of the 
locus in quo which would entitle it to possession, now, and in this 
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action, unless that right of possession bas been transferred to the 
défendants by the indenture above mentioned or otlierwise. 

It is not deemed necessary to support this détermination by a re- 
lation of the facts or any citation of the authorities used in the argu- 
ment, other than the Holmes Case, above cited. The technical rec- 
ord of that case is in évidence before us for a spécial purpose, to be 
hereafter mentioned, but, of course, not the proof used on either side, 
upon which Mr. Justice McLean acted. And we hâve had on this 
trial a répétition of the proof the parties hâve at hand, as if that 
case had never existed; and necessarily so, because, the city not be- 
ing a party to that suit, there could be no estoppel of the défendants 
by record, upon the doctrine of res judicata. Yet it almost amounts 
to that, in practical effect, if not in technical légal conséquence. 
The issue there and hère on this point was and is precisely the same; 
between the défendants hère and other parties, it is true, but none 
the less the same issue. There the character and extent of the city's 
ownership was in judgment and determined upon quite the same, 
if not the identical, proof we hâve hère, judging by Mr. Justice Mc- 
Lean's statement in his opinion of the conclusions of fact that he 
reached in deciding that case, and making allowance for the lapse 
of time since then, and the difficulty of procuring precisely the same 
évidence of those facts which he had before him. The défendants 
hère make no better case against the city's title than Holmes and 
his associâtes did when the défendants took shelter behind that title, 
and so successfully defended it. The city aggressively makes hère 
substantially the same case, as to the city's right of possession, that 
defensively the défendants did there. Upon the principle, therefore, 
of stare decisis, if not res judicata, that adjudication, in favor of 
the city's right of possession, should control our judgment hère, 
even if that case had been wholly between strangers to this suit. 

It having been one in which the défendants hère were défendants 
there, and in which they set up and relied upon the validity of the 
city's title or right of possession, that principle should be ail the 
more readily applied to them hère, even if it be not technically an 
estoppel by record, as it is agreed it is not. Moreover, that case dé- 
cides against the Lloyd title set up hère by the défendant the Penn- 
sylvania Company, that company having bought it in even before 
the Holmes Case was decided. Holmes and his associâtes, as the 
heirs at law of the original proprietors, known as the "Connecticut 
Land Company," claiming the locus in quo by their inheritance, at- 
tacked the Lloyd title for fraud in its procurement by purchase 
from the three trustées of the original proprietors. It was decided 
that the purchase was, indeed, fraudulent, but also it was decided 
that the title of the original proprietors had been alienated by them, 
so that their heirs at law took no title by inheritance; and this, be- 
cause the city had acquired that title from the proprietors by dedica- 
tion and abandonment, as above mentioned. Therefore the trustées 
of the proprietors held nothing to convey to Lloyd; which being so, 
the proof in this case of that title cannot avail the défendant the 
Pennsylvania Company as a défense to this action. It does not show 
a better or paramount title, reaching behind that which the city bas 
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sbown. The Holmes Case, supra, settles this inyalidity of the Lloyd 
title, and upon its authority as a précèdent, as well as upon our own 
judgment on the facts hère, that point must be ruled in faYor of the 
city. Nor is it at ail necessàry or proper to submit either the va- 
lidity of the city's right as above determined, or the validity of the 
Lloyd title, as a défense to the jury, since there is no disputed fact 
relating to either worth their attention, The lawyers dispute about 
it, but there is no conflict in the evideiice to be settled by the jury. 

ABANDONMENT. 

The défense of abandonment, ^et up by the défendants, apart from 
any bearing it may hâve on the spécial plea of the statute of limita- 
tions, also must be ruled in favor of the plaintiff city. Mr. Justice 
McLean had before him in the H<ïîmès Case, supra, a bill in equity, 
with the widest scope for the opérafeon 6f the principle of the équita- 
ble doctrine of estoppel by lacheS àûd nonaction, not only in analogy 
to the légal défense of the statute of limitations, but beyond that, 
in the sensé oï a stale claim; '^^nd whàt he says about "abandon- 
ment," as a défense, must be taikètk î'ù View of that freedom which a 
court df equity has in such a case. The facts he had before him 
wère very, very peculiar, and there is not the remotest analogy on 
this point to those we hâve hère. The city did not deal with Bath 
Street at ail as the original proprietors dealt with the remuants 
of the Western KeSefve by thèir dispersion from the Connecticut 
Land Company, so called, and ît is a flistortion to asfeociate that case 
with this in respect of the alleged abandonment. The authorities 
he cites in his opinion, and those nÈèà iû the argument hère, hâve not 
been examined to détermine whethet such a défense is possible in 
a court of laW and in an action of ejectment and on the gênerai 
issue, as has bëen claimed hère. For Jny own part, I doubt it; but 
that is immatérial now and hère. Thé etidencé rélied on Was perti- 
nent aJike to the légal défense of the statute of limitations and to 
the spécial défense of estoppel set up by one of the replies of the 
défendants, to be héreafter considered; therefore the évidence was 
àdniitted, and we mùst now considér it only in its bearihg linder the 
gênerai déniai. Cohcéàîng that it'is relevant to that gênerai issue 
as an independent défense in ah action of ejectment, yet the défense 
Is not upheld by the proof. 

The always présent, indispensable, and fundamental élément in 
any abandonment is the intention of the owner to abandon his prop- 
erty, — ^to désert it, — with a willingness that its ownêrship may go 
to the flrst or any taker, he not caring what becomes of it. Tliat 
was the case Mr. Justice McLean had before him, as he found from 
the peculiar facts related in his opinion, and also shown in the 
trial hère by the same évidence he had before him. It turned upon 
the final meeting of the Connecticut Land Company; when they dis- 
sol ved their voluntary association, abahdoned everything then known 
and not aparted or divided among themselves, deliberately and con- 
fessedly with the intention of making a flnality of the whole busi- 
ness, as graphically described by Mr. Justice McLean. There is no 
évidence in this case tending to show any such intention of abandon- 
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ment of Bath street or any part of it by the city, and notliinj!; to 
submit to tbe jury on that issue. There is évidence tending to sliow 
neglect to sue for a part of the street in possession of others, tlie 
effect of which, by statute, may be fatal to this action under cer- 
tain circumstances, but it is a misnomer to call that abandonment. 
There is évidence, by the contract between the city and the défendants 
of 1849, tending to shoW a sale of the whole or a part of the street 
or a license to use it, possibly exclusively, but the intention mani- 
fested by that act is one to alienate and transfer the proper-ty to 
another, or to attempt to do that thing; but tliis is a wholly différent 
intention from that of abandonment, and it is a distortion to call 
it m. There is évidence of extraordinary silence for an extraordinary 
length of time, while others were using the property; but taken with 
the iact that the city had, or thought it had, granted some kind of 
permission for that use, the silence does not signify abandonment, 
whatever else it may imply by way of a déniai, in a court of law or 
of equity, to the city to reclaim its aforetime possession, because 
of the misconduct of silence, under certain circumstances. In a cer- 
tain lexical sensé, thèse facts may indicate abandonment, but not 
in a légal sensé. They may be wholly consistent with an enduring 
claim of ownership, however unavailable in suits to assert it, and 
whenever there is a continuing claim of ownership there can be no 
abandonment in fact; the intention to abandon is wanting. As one 
of the learned counsel for the plaintiff said, one does not abandon 
one's land by nonuser or nonclaim, though he may lose it because of 
thèse, under certain deflned circumstances prescribed by law, but it 
is the act of the law which deprives him of his property. It is not 
lost by abandonment, as when one throws away his jackknife, to use 
the illustration of one of the learned counsel for the défendants. 
Land may be so abandoned, according to the Holmes Case, but the 
casting away must be as patent in évidence as the éjection of the 
jackknife. 

ESTOPFEL. 

The suprême court of the United States, seemingly, loosened its 
ancient moorings, upon the subject of the admission of équitable 
défenses in actions at law, by the judgments in Dickerson v. Colgrove, 
100 U. S. 578, and Kirk v. Eamilton, 102 U. S. C8. See, also, George 
V. Tate, Id. 564, 570; Wythe v. Smith, 4 Sawy. 17, Fed. Cas. No. 18,122; 
Berry v. Seawall, 13 C. C. A. 101, 05 Fed. 742; Jackson v. Harder, 
4 Johns. 202; Campbell v. Holt, 115 U. S. 020, 022, 623, 6 Sup. Ct. 
209; Stoddard v. Chambers, 2 How. 284; Eailroad Co. v. Paine, 119 
U. S. 561, 7 Sup. Ct. 323; Wehrman v. Conklin. 155 U. S. 314, 15 
Sup. Ct. 129; Kev. St. U. S. § 723; Drexel v. Berney, 122 U. S. 241, 
7 Sup. Ct. 1200; Citv of Cincinnati v. White's Lessee, 6 Pet. 431; 
Allen V. Seawall, 17 C. C. A. 217, 70 Fed. 561; Boggs v. Wann, 58 
Fed. 681. 

A careful reading of thèse cases, and others that might be added, 
in comparison and contrast with the ûrst two that are cited, will 
show that the ratio decidendi of this apparently new departure in 
our fédéral practice is that the title "inuros" to the défendant by 
the opération of the estoppel in such a way that it will either main- 
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tain ejectment for thé land or furnish a défense when pleaded at 
law, notwitlistanding any apparent or supposed disturbance of the 
statute of frauds, and that this "inurement" may be necessary to 
save the new practice from any infringement of the fédéral constitu- 
tion, by uniting légal and équitable remédies in the same action; 
also thèse cases will show just what estoppels may and what may 
not be pleaded at law; and, as to land or any interest in it, the estop- 
pel pleadable at law is that which reisults when one stands by in 
silence and sees another, holding his land adversely, improving it. 
That particular estoppel has been added by thèse cases to the list 
of common-law estoppels in pais, mentioned by Lord Coke in the 
extracts cited from him in s«me of the cases. 

At flrst I was inclined to think that the estoppel pleaded hère was, 
neither in form nor substance, that justifled by the foregoing cases, 
notwithstanding the similarity, if not Identity, of the culpatory facts 
set up in the plea, nor am I now quite sure of it; but, in the view I 
hâve taken of the facts, it is, perhaps, unnecessary to scrutinize them 
in this regard. 

Taking the pleading as good in ail things, and the facts for ail 
they are worth to the défendants, — they being substantially undis- 
puted, and fumîshing no conflict of évidence to be submitted to the 
jury, — and, in my judgment, the alleged estoppel has not been estab- 
lished by the proof. It has its foundation in that mémorable con- 
tract between the city and the défendant railroad companies of 
September 13, 1849, which so pervades every nook and cranny of this 
litigation. The "inurement" of title, as it is ealled by Mr. Justice 
Swayne, or, if you please, any lesser estate, by estoppel in pais, or 
any deprivation of right, by whatever name you call it, has not at- 
tached to the défendants as a défense perforée of the alleged culpable 
conduct of the plaintiff, because the contract of 1849, and that which 
both parties hâve done under it, during ail the years of silence on 
both sides, until this suit was brought, in 1893, has neutralized the 
otherwise potential effect of the facts proven in favor of the plea. 
One of the learned counsel for the défendants somewhat humorously 
remarked that there is about a set-ofl as to the "admissions" by the 
parties concerning proper construction of that most ambiguous and 
indeflnite instrument, which wiU be reproduced in the margin of this 
opinion.^ 

Following the suggestion, it may be said that thëre is likewise 
a set-off as to the long-continued and culpable silence about the re- 
spective conduct of the parties under it. 

It must be remembered that this estoppel. as now claimed, was not 
set up in the original answers, nor for a long time afterwards, — a 
signiflcant indication of continued silence even after this suit was 
brought, and an implication that it is an afterthought. This, of 
course, is not in dérogation of any right to set up the estoppel, soon 
or late, but it may be fairly taken as évidence of the state of mind 
of the défendants on the matter of the city's long-continued silence 
as to its rights under the contract, and how far the défendants' coo- 

1 See ("A") at end of this opinion, page 139. 
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duct was at ail influenced by that silence, while making their improve- 
ments and spending their money, of which they now complain. It 
tends to show that they had not relied on the silence of the city at 
that time, or they would not hâve been so long in pleading it after 
suit was brought; and the other circumstances of the case conflnn the 
suggestion of the plaintiff that reliance on that silence in spending 
the money is an afterthought, long after the improvements were 
made, and never considered before. 

The most remarkable feature about this case, as it appears to any 
impartial mind, is the reprehensible silence of both parties upon 
the subject-matter now in litigation, if they were ever dealing with 
each other on the respective footings of either the pétition or the 
answers. If the city has ever, at any time since 1849, claimed to 
hâve any "control" over, or right of "possession" to, the locus in 
quo, as a street, why did it wait until 1893 to set it up for the ûrst 
time? It has seen the railroad companies taking "exclusive" posses- 
sion, — a word not in the contract, — or assuming an "exclusive" use; 
has seen what Judge McLean said in the Holmes Case was about 20 
acres of accretions grow into over 51 acres now; and has seen the 
companies occupy that vast area, and use it exclusively, ail this time. 
Yet it has never exercised or demanded any kind of possession or 
control for itself or the public, other than its uses by the public for 
the railroad trafflc. Not by any act, syllable, or suggestion has the 
city indicated that the companies were usurping larger rights or 
uses than they had under the contract; and ail this, for nearly 50 
years. On the other hand, the défendant railroad companies, in 
1853, four years after the contract, in the Case of Holmes, before 
cited, deflned their understanding of the contract, and by their sworn 
answers admitted that they held only as licensees of the city. One 
of thèse answers, which are ail substantially alike, will be copied in 
the margin, so far as it relates to the admissions of the city's title." 

Mr. Justice McLean thus states his construction of thèse answers: 

"The défendants insist that the title to ail of said land covered by the 
water of Lake Erie is in the public, and not in any trustée for them; and, 
as to the residue of said land, rely for a défense upon the équitable bar fur- 
nished by lapse of time, want of title in equity in the complainants, and upon 
a dedication of said land to the public by the Connecticut Land Company, 
as early as 1796, aceepted immediately thereafter, and ever since used in 
accordance with the purposes of the dedication. They deny that they are 
in possession under the title derived from said Lloyd, and aver that they are 
in possession under the authority of a statute of Ohio, in pursuance of a 
license granted by the city of Cleveland, and using the same in a manner 
consistent with the original dedication." 

Measured by what is now claimed by the défendant companies, who 
set up an absolute title, by the contract, by estoppel, by the statute 
of limitations, etc., the construction then given to the instrument is 
noticeably narrower than is now urged upon us. Indeed, thèse an- 
swers quite disclaim any other construction of the contract than that 
which the city now gives it by the bringing of this suit. They cer- 
tainly then admitted that the contract is only a license; that the 
city, after the contract, continued in the rights of licensor and 

2 See ("B") at end of this opinion, page 141, 
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owjaer.rOffitlïe street, and tkey a^quii^ oaly the fights of a licensee. 
That; :wm then, the mutual ; jnterpretatioq of ithe , instrumeut, or tUe 
view of tteir rigàts taken by the <}e(ea<toits. i ; 

The i pipa of estoppel,i the proof and argument in favor of it, now 
^ssumprthe broader , construction of the instrument set up in this 
litigation; in favor of the défendant companies; that the city is a 
vendor of the whole estate, or, .posgibly, it would be conceded, minus 
the naked légal title; and that the companies are the vendees there- 
of, ail by deed of grant sufflcient tOiConviey this rauch-enlarged estate 
from any ;that waa ever çlaimed before. Obviously, howeyer, the 
question of estoppel in pais by silence, etc., is tO; be governed by the 
conduct of the parties, judgedby the interprétation which they them- 
selves, at the time of the conduct complained of, gave, the instrument, 
and not that.legal construction by the courts whieh is flrst invoked 
some 50 years later. The coloring of the conduct of the city, alleged 
to he culpatory in this matter of estoppel, raust, in law and in ail 
fairness, be taken fronj the then state of mind of the parties, and not 
that which is subsequently established by the ultimate and conclusive 
adjudication of the courts- We do not yet know, by any judgment 
of a court, iwhat is thç proper construction of this contract, and how 
is it possible to impose on the parties a; légal conclusion which is 
retrospectively to give cojoring to their conduct in this matter by 
estoppel in pais. It seems to me impossible, howeyer long the time 
elapsedy to work an estoppel under suçh circumstances. . 

It is said there waa no obligation on the défendants to speak; 
that they might properly keep silent, and permit the lapse of time to 
cure whatever defects there Way hâve been in their title. In some 
circumstances this would be true, but not those we Jiave hei-e. Af ter 
^he défendants, almost in the beginning of the contract, had, by 
their solemn oath of record, admitted that they were only licensees, 
and nothjng more, the city might well rely on that admission and 
that attitude, :0f, the défendants towards the city's rights. It is in- 
disputable that as licensees, under the very terms of the instrument, 
they might claim the right to spend allithe money they did spend 
in laying tracks, etc;^ and in erecting costly and lasting structures. 
It waswholly consistent with that holding to do this. It might 
hâve been their fdïly to so improve, at the cost of immense sums, 
upon a mère licensee's title, if the license be reyocable at the pleas- 
ure of the licensor, or at^àll, under any circumstances. Neverthe- 
less, the formidable character of the ipiprovements and 'thè large- 
ness of the cost, althôUgh, under ordinary circumstances, siiflQcient 
to put any rival claimant for ownership on notice, and potential 
enough to invoke the rùle to speak up and claim his rights y^ithin 
a reasonable tinje, do not require him to speak, if he be not in fact 
a, rival claimant, but ode whose claim îs at that time fuliy rècpg- 
nizéd as eiisting, and!, *in a certain sensé, dominant. If a les&or 
hâve a contract with hisïesseé to improve the estate, the lessee 
cannot claim that the; lesêdi^ is ëstopped by standing by, and seèing 
the improyemehts going ^gn without objection, until after he has 
given notice that he shalï claim more than the estate of a licensee, 
or unless there is something in the character of the improvements 
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themselves showing that they go beyond the contract, and thereby 
advise the lessor of a larger claim. There is nothing hère of that 
kind. From the date of the Holmes suit, the railroad companies 
hâve never given a breath of notice that they should claim more 
than they claimed in the Holmes answers. Never, until their pleas 
in this case. Mr. Justice Field said on the circuit, in Adams v. 
Burke, 3 Sawy. 415, Fed. Cas. No. 49, that the possession must be 
hostile, which means adverse, of course, and that entry by permission 
of another, or with the admission of another's title, would not set 
the statute of limitations running, — no more v^ill it set an estoppel 
running, — and that the récognition of another's title after the stat- 
ute had begun to run, no matter for how brief a period, will avoid 
the statute. That, too, was the case of a complaint or pleading — 
"a sworn admission" — that the défendants did not hold the premises 
by a claim of title hostile to the title of the plaintiff, but with a 
récognition of that title. The truth is, both thèse parties hâve been 
contented ail thèse years with this mutual construction of the con- 
tract, and hâve been silent accordingly. The question in my mind 
bas been wliether they are not now mutually estopped from denying 
this construction, and ever asking for another. Topliff v. Topliff, 
122 U. S. 121, 131, 7 Sup. Ct. 1057; Chicago v. Sheldon, 9 Wall. 50, 
54; District of Columbia v. Gallagher, 124 U. S. 505, 510, 8 Sap. Ct. 
585. On the other hand, in the year 1851, in the case of City of 
Cleveland v. Price (Price & Crawf ord Case), in the suprême court 
of Ghio, not reported, but the record of which is in évidence hère 
for the same purpose as that in the Holmes Case, namely, to prove 
the admission of the city as to its construction of this contract, the 
city's answer thus construed this contract: 

"That, after the location of the railroad from Columbus to Cleveland, It 
became necessary, hi the opinion of the directors, to obtain the whole of the 
tract of land called 'Bath Street,' and they made a formai appropriation of the 
same by resolution of the 12th of September, 1848. The entire title of that 
tract was involred in a controversy between the city and Camp & Lloyd. 
* * * A suit was already pending, which had been decided against the 
city, and was then depending on exceptions. * * * That the opinions, not 
only of people generally, but also of men professing to understand the légal 
questions involved, difCered so much as to the probable resuit that it was 
impossible to anticipate the event. * * * That respondent wishes to get 
clear of ail controversies, whether légal or otherwise, and for that reason 
respondent was unwilling to hâve said company obtain possession of said 
property by the power given them by their charter; • * * and that re- 
spondent believed it to be for the interest of ail parties having any interest 
in said property to malîe an amicable arrangement, by which said company 
might be Invested with ail the rights of this respondent in said property. 
Upon thèse views, this respondent, being compelled to transfer to said com- 
pany said propei*ty, and preferring to do so under negotiation, than to hâve it 
taken under and by virtue of said company's charter and appropriation, and 
désirons of avoiding ail controversies with said company for the convenience 
and advantage oï this respondent, the said negotiatlons and contract were 
made between said company and respondent * * * Respondent admits 
that, by the terms of said contract * • * made on the 13th of September, 
1849, said company tooli the Interest of said city in said Bath street property, 
subject to ail the rights and privilèges of ail other persons * * * which 
could be legally enforced against the property had the city continued to holà 
the same, * « * but because said company, as this respondent is informed 
and believes, sueceeded to the rights of the city, and having by said agrée- 
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ment with Camp <& Lloyd compromised ail matters In controversy, the eity 
ceased to make further défense," etc. 

The whole of this portion of the answer will be copied in the margin, 
to more fully exhibit it.* 

The record explains that the plaintiffs, Price & Crawford, flled the 
bill against the city, Camp & Lloyd, and the Cleveland, Columbus 
& Cincinnati Baiiroad Company, with which the contract of September 
13, 1849, was made. They held leases from the city, and alleged that 
there was a conspiracy between the défendants to deprive them of 
their property, by making the contract with Camp & Lloyd of August 
8, 1849, by which the Camp & Lloyd ejectment suits against the city 
were compromised and dismiseed, and by making the contract of 
September 13, 1849, by which the raiiroad company acquired the 
property according to its terms. They prayed to enjoin the wiits 
of possession in the ejectment suits brought against them, and from 
disturbing their possession, etc. The bill was at last dismissed, and 
there was an appeal, and it was again dismissed. 

Now, hère is the construction by the city of the contract ahnost 
immediately after it was made. This and the Holmes suit are of 
themselves a practical construction by both sides, such as is referred 
to by the authorities last above cited, and show, beyond ail possible 
question, the construction that both sides hare had from that day 
to the bringing of this suit; neither one having given to the other 
any notice, by word of mouth, writing, or by act or deed, of any 
change in the state of mind of either party as to that construction, 
but, on the contrary, hâve acted in perfect harmony about it f or about 
the periôd of 45 years. 

Thèse respective admissions were made of record and under oath. 
In the Holmes Case the défendants hère were defending against a 
claim of title by the heirs at law of the original proprietors, and they 
set up, by their construction of the contract of 1849, a continuing title 
in the city, claiming themselves only as licensees, and that they were 
holding under the city as such. They might just as well hâve set 
up the larger title they claim now, — the absolute ownership, — and 
hâve defended it in the same way, but they did not. The city, in the 
Price & Cf awf ord Case, was more libéral to the raiiroad companies 
in the construction it gave to the contract than the companies subse- 
quently were to themselves in the Holmes Case. There is nothing 
in thèse admissions militating against a claim for that oontrol of the 
Street qua street which is demanded by this action, subject, as they 
now admit, to whatever easement in the street the raiiroad compa- 
nies hâve acquired by the contract. But the admissions show that 
there was then quite an entire harmony between them as to the 
character of the holding of the locus in quo. Whatever quantum of 
right or title either had under the contract was left open, as the con- 
tract itself leaves it open, under its aipbiguous and indefinite terms. 
But whatever other efftsct thèse admissions of record may hâve on 
the proper construction of the contract, if any, certainly, on the dé- 
fense of estoppel, they preclude, under ail the circumstances of this 

« See ("C") at end of this opinion, page 146. 
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case, every possible reliance on the intervening 50 years of silence, 
as an eatoppel to deny tlie construction of tlie contract that the 
défendants now insist upon. The parties acted harmoniously, as to 
tlie holding of the property ail this time, in a construction of the 
contract that may hâve been erroneous; and, if they be not bound 
irrevocably to that construction by mutual estoppel, certainly neither 
can take advantage of that silence, which the harmony produced, by 
any présent complaint of it. 

That thèse answers are évidence for that and other purposes in 
this case is settled by the authorities. Jones, Ev. §§ 206, 207; Slat- 
terie v. Pooley, 6 Mees. & W. 664; Edgar v. Richardson, 33 Ohio St. 
581, as to the admissions concerning the doings of the Connecticut 
Land Company; Jones, Ev. § 236 et seq.; Id. § 241, citing authority 
that such admisaions may operate, if proper foundation is laid, as 
estoppels in pais; Id. § 274 et seq., as to admissions in pleadings; 
and Id. § 277 et seq., as to when they operate as estoppels. And when 
under oath, as to their effect, see Id. § 298 ; Pope v. AUis, 115 U. S. 
363, 370, 6 Sup. Ot. 69; Railroad Co. v. Ohle, 117 U. S. 123, 139, 6 
Sup. et. 632; Delaware Co. Com'rs v. Diebold Safe & Lock Co., 133 
U. S. 473, 487, 10 Sup. Ct. 399; Gombs v. Hodge, 21 How. 397, 404. 
And the admissions of the corporation are likewise binding on its 
successors by consolidation or other like dévolution of corporate 
existence. Railroad Co. v. Howard, 13 How. 307. Thèse admissions, 
however, even under oath, are subject to explanations, and thus to 
be relieved of the estoppel they might otherwise entail. Jones, Ev. 
§§ 274-277, 298. In a jurisdiction where the sternest rule of estoppel 
by oath, in aid of public policy and good morals,' obtains, it was held 
that the admissions of an Oath might be explained, and, if done, the 
estoppel does not arise. Behr v. Insurance Co., 4 Fed. 337. No proof 
is offered in this case of any explanations of the admissions made 
under oath in the answers in chancery, but the explanations are found 
in the circumstances. The city and the railroad companies, being 
at that time harmonious, and altogether friendly, about the use of 
this Street, and perhaps indiffèrent, so that the use was secured, 
how it was done or what title was acquired (except that the city 
said in its answer that it did not désire to hâve the railroad company 
take it by appropriation in invitum), were unaffected by any considér- 
ation as to the effect the statements then made in the answers would 
hâve in the future, as against each other, if they should fall out about 
the contract. They did not expect to fall out. The language used 
came of the then existing harmony, but mutual doubt of the city's 
title and power to convey it. The answers were framed according to 
the professional strategy of the then employed counsel, who pro- 
ceeded obliviously of any prospect or expectation of conflict between 
the city and the companies as to quantum of estate, title, or right 
conveyed or received. The long time elapsing before any conflict 
did occur shows only the substantial quality of the amity and harmony 
on the subject, and has justified somewhat the reliance upon ifs 
Btrength as a f actor of safety against any future déniai of their mutual 
construction of the contract. Under sucli circumstances, no public 
policy or concern for morals justifies treating thèse answers as an 
93 F.— 9 
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eetoppel against eithér eide. Arid tke controlling influence of a 
practical construction of the contracta as shown in thç rabove-cited 
cases on that subject, does not anidûnt to an estoppel by oath or 
admission, as the cases tbemselves déclare. The practical construc- 
tion giren by the parties bas only a controlling IMuence under given 
circumstânces, but is not always décisive of the point. Therefore I 
do not think the parties hère are precluded from now resorting to the 
courts for an authoritative construction ofithecdntract, even at this 
late day, particularly sincè the contract itself is so ambiguous, and 
confessedly describes the thing conveyed indeflnîtely, and only "as 
fully and absolutely as said city, op Constituted; authorities thereof, 
hâve the power or légal authority so to do.' ■ ; i : , 

It ,is: eonvenient hère to refer to the admission, that the défend- 
ants held undfer a license froin the city, and the nlutual position on 
that point of both parties to the contract at that time, for the pur- 
pose 0f considering the effect of that construction on the rights of 
the parties, if it were then or now a proper construction of the con- 
tract. Itds nôw argued for the city ithat the railroad companies 
hold alicense to use- andMÔccupy, subject to the joint use of the same 
groundjby the public as ia street, and :to the city'e paramount control 
of it as yefca Street, and that the défendants are estopped by their 
admission to elaîm more than that; also that any excessive use by 
the railroad companies beyond a; joint use cornes of an implied li- 
cense, which is révocable, and has beea now revoked,iby the bring- 
ing of this suit., This assumes that the city hadno: power to grant 
more than a joint use el" the saine griound,-^no power to split Bath 
Street longitudinally, and assign an exclusive and perpétuai use of 
oûe side to theirailroads, and the other to the publie as a highway; 
which is thé very question h«re inVQlved,8Lnd ia «ot quite the posi- 
tion taken by; the city in; the Price & Crawford Case. It also as- 
sumes that a Street ceasésto be a sti'eet when exclusively used by 
a railroad, and not uSed.by the public as â highway; which is by 
no means certain, as a proposition ôf law or factj But assume the 
position t0.be correct, and is it^not âMmistake to treat the implied 
license as revocable, as has been done? The language of the con- 
tract is that the railroads, ishall hâve the "perpétuai" use of whatever 
they hâve been licensed to use; and does not that imply irrevocabil- 
ity? No other license than this contmct has been shown, verbal or 
written, as to any excessive use, — ^aU implication of it comes from 
the; contract. And if that be the proper relation of the parties to this 
ground, the railroad companies might be contènted to occupy per- 
petually under this implied license, aûd having so occupied it for so 
long a time, without objection, it might operate as an estoppel in 
t'heir favor for the excess under the license, while the facts, as al- 
ready ruled, would not operate an estoppel as against the city to 
deny that the companies cannot claim to hold absolutely by a title 
of their own that which they use exclusively by license. So con- 
flned, the estoppel might be good, even for thé excess. City Ry. Co. 
V. Citizens' St. R. Co., 166 U. S. 557, 17 Sup. Ct. 653, where it was held 
that the city of Indianapolis was estopped, by its conduct in grant- 
ing a license, from denying that the franchise extended 37 years, and 
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termmated at 30 years,— the 7 years being, aecording to the city's 
claim, an excessive grant? fOr want oî power. It is not necessary 
to exteùd this considération^ foy I am of the opinion that tliis newly- 
suggested construction is not more subjectto eptoppel, on the facts, 
than the other above coDmdered. They both require us to give a 
rétrospective construction as the foundatiç^n for the estoppel, not 
the one the parties gave at the time and on wliich their conduçt 
proceeded; for it was not then construed as a grant or sale of that 
whieh was within the power and irrévocable, and a revocable li- 
cense of that which was in excess of the power, but as a license to 
use ail the city had the power to include. Besides, the contract 
especially allows the companies to erect ail structures necessary to 
operate the railroad, and that. there is any excess, as alleged, in do- 
ing that, is not so plain, whatever construction be given to the con- 
tract itself in other respects. 

Again, the défense made by the city against the pleaded estoppel, 
that no lapse of time will sanction a public nuisance, and that the 
public rights of highway on the streets cannot be taken away by 
lapse of time, assumes, again, that the former construction of the 
contract was correct,; and that the city's présent construction is the 
proper one, and therefore the structurés and excessive use are nui- 
sances. If they be, by a prOper and authoritative construction of 
the courts, within the contract, they are not nuisances, and there- 
fore the position is not available until that construction bas been 
had. And in the meantime heretofore elapsed anything authorized 
to be put iia the street cannot be treated now as a nuisance, hereto- 
fore existing as such, within the purview of the estoppel rule by 
lapse of time, or of the rule of the statuté of limitations, nor until 
the want of authority has been declared, — then only it becomes a 
nuisance. Heretofore it has not been, and therefore the lapse of 
time would operate upon the theory that érection of the obstruc- 
tions was not unlawful. The truth is both parties are estopped 
from relying upon the rétrospective opération of any new construc- 
tion of the contract, as a foundation for their présent claims, against 
the old and mutual construction regulating their conduct at the 
time; and the présent appeal to the court for its authoritative con- 
struction nliust proceed upon the theory that what has passed, by 
mutual error or mistâke, does not affect the construction now to be 
given, and it must be had as of the time when the contract was 
made, subject, of course, to the influence of the conditions established 
by the long-continued opération of the parties under their old con- 
sttuction, albeit no estoppels hâve been worked. 

The resuit' of this considération of the défense of estoppel is that, 
not having been established by the proof, it cannot avail the de- 
fendants to defeat this action, either by way of inurement of title, or 
by any inhibition on the plaintiff to sue, whether the proposed estop- 
pel be called légal or équitable. 

STATUTE OF LIMITATIONS. 
The very same reasoning just adopted as to the défense of estoppel 
applies with such force as it has equally to the défense of the statute 
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of Mîtations. The ambiguity of the contract, aad tHe mtilnal re- 
lîaficè upbn that practical constrùotiôn the parties gave it at tlie time 
of entry, whlch bas governed théir: coûtract ever since, until this suit 
was jbtought to challenge it, precludes the défendants from taking 
ahytiiin^by opération of the statuté of limitations. Thère lias been 
no advei^se holding to set the statute to ranning, at any time within 
21 yèàM before this suit wâs brôtïght. 

The bringing of the suit, and a refusai to yield to its demand, is 
the 'flrst manifestation of an adverse holding. If the position be 
sduùd that, upon the delivery of the instrument, an adverse holding 
began as to ail the world, including the grantors, according to its 
terms, it is quite sufflcient to say that the terms were ambiguous, 
and the holding since is entirely consistent with either construction 
that might be adopted, — that of a license for joint occupation and 
no exclusive use, as well as that for an absolute estate in fee or an 
irrévocable and perpétuai easement for exclusive use. Soon after 
the entry the parties mutually adopted the former of thèse construc- 
tions by their respective swom answers in chancery, — at least, the 
défendants did, — and since that time each bas been as silent as the 
tomb' coneenring any possible construction of the contract, other 
thasi that, until this suit was brought, in 1893. If the original entry, 
tha-rfore, set the statute running on the theory above mentioned, it 
was arrested in 1853, when the défendants flled their sworn answers 
in the Holmes Case, and bas continkied arrested ever since. Adams 
V. Burke, Fed. Cas. No. 49. There Mr. Justice Field said that "that 
eomplaint [a Swom statement] is an admission of the highest char- 
acter that the défendants did net hold the premises by a claim of title 
hostile to the title of the plàintiff, bût Mth a récognition of that title" ; 
and that *<it is too plaiu for argument that there wa« hère no su ch ad- 
verse possession of the premises as is contemplateà by the statute"; 
and in another place in the opinion that "the récognition of another's 
title after the statute bas commenced running, at any time within 
the 20 years, no matter for howbrief a period, will destroy the con- 
tinuity of thé hostile possession, ahdiavoid the bar of the statute." 

If, at any moment after the Holmes Case was ended, the défend- 
ants had notified the city that they had changed their minds as to the 
construction of the contract, and no longer recognized that the city 
had any joiiit use or joint control, or municipal control, of any.ldnd, 
but that' they had an absolute title or an exclusive use, then the 
adverse possession might hâve begun again; or if they had, by any 
subatantive act, ousted the city, ejected its officiais, if any were there, 
refused any demand, if any were made, for joint use by the public, 
or the like, the adverse possession would hâve begun again. But 
there is not a scrap of évidence that ahy such thing occurred. It is 
true the city does not show that it made any claim of joint use or 
municipal control in ail those years, but, if its rights to this had been 
speciflcally or impliedly recognized by the construction given to the 
contract in the sworn answers, the fact that the exercise of joint 
use or control was not asked, or that the use lay dormant, does not 
impair the right or create adverse possession. The tomb-like silence, 
for 80 long a time, is remarkable, and almost incredible, but it was 



CITY OF CLEVELANfi V. CLEVELAND, C, C. & ST. L. EY. CO. 133 

mutual, as before mentioned. Nor does tlie fact that the city proveS 
no such ouster, as above suggested, affect the question of its right 
of action. In ejectment, a déniai of the plaintiff's right or title in 
thè answers or pleas is, of itself, an ouster. Grant v. Paddock, 30 
Or. 312, 47 Pac. 712; l:îoUe r. McFarland, 51 Hl. 226. 

A somewhat ingenious argument is made that since the pétition 
in this case allèges that on August 17, 1893, when it was filed, "the 
défendants unlawfully keep said plaintifE out of the possession there- 
of, whereby said plaintiff is unable to perform the duty imposed by 
law, to keep the same open and in repair and fi-ee from nuisances," 
there is an acknowledgment of adverse possession on that day; 
and since the proof shows that the défendants hâve, for nearly half 
a century, held precisely the same kind of possession as on that day, 
the adverse possession to support the statute of limitations is thereby 
proved. JS'o authority is cited for this, and it is not sound, in my 
judgment. Adverse possession is not proved by such technical allé- 
gation of wrongful withholding in the pétition. It is a necessary 
allégation in every ejectment pétition, but it is supported, as the 
above cases show, by a refusai of the défendant to surrender pos- 
session on the demand of the suit and making défense thereto. ît 
is not intended to admit adverse or wrongful possession at any time 
prier to the iiling of the pétition, and this proof by analogy is not 
permissible. Besides, the proof does not show adverse holding, as 
we hâve endeavored to show, and the proof is not to be contradicted 
by this technical avermeht of the pétition characterizing the hold-, 
ing as wrongful. Adverse holding may commence with a déniai of 
plaintiff 's title in ejectment pleadings, but it does not foUow that it 
has preceded the suit. Indeed, since the statute of limitations fbr- 
bids suit after 21 years of adverse holding, the implication to be 
drawn from the allégations of the pétition is that the "wrongful 
withholding of possession" by the défendants commenced within the 
time prescribed, and the proof of the required character of the hold- 
ing must be aliunde this formai allégation, not intended as évidence 
by comparison. 

We do not overlook the différence between title by estoppel and 
that by force of the statute of limitations, which forbids suit after 
the 21 years' adverse possession, and thereby vests title in the plain- 
tiiï. But the adverse possession required in either is adjudged on 
the facts by the same circumstances. 

This view of the défense made on the statute pretermits any re- 
quirement of a verdict from the jury on the question of adverse pos- 
session. The existence of the contract of 1849 is not disputed, and 
that which was done under it is not disputed. Therefore there is 
nothing to go to the jury on that issue, and we hold that the con- 
tract and the admissions of the Holmes answers are insuperable bar- 
riers to any claim of adverse possession by the défendants of the 
character required to support the plea, or of adverse possession of any 
kind. 

CONTRACT. 

In the constitution of Ohio of 1802, in force when the contract of 
September 13, 1849, was executed between thèse parties, I do not 
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ân(i any proyi^^Ojiji similar to, that of the constitution of 1851, adopted 
S99n,after;that, çontract "was niade, declaring that "corporations œay 
b^'fçi^^nied under gênerai laws, Tjùt allsiitih laws mây, froiii time to 
timejrjk)e altered or fepealçà.'*; Article 13, .:§ 2 (1 Bwan &Ç. StV p. 50). 
And that séctiondoesrnot act retrospectîvely. 1 Swan '& C. St. p. 
50, npt(Ç 4:,:Citing Bank v. Wright, 6 QJiio St, 318. Npr çould it do 
tliat so as to yiolate the consfitutiopôï the United States àgainst im- 
pairing fhe obligation of contracté, l'herefore, the act of Febraary 
11, l^iS, i;egulatiDg railroad compahies, and under which the défend- 
ants heré were char^ered, could not be altered, amended, or repealed 
by any, sifb^equeiit constitution of Ohip or statutes passed by the 
législature régula ting ^'^ilroiads; there being in the act of 1848 no 
reçervatiionpf that power to alter, amehd, or reweal, èxcept the réser- 
vation ot sectiqh i of,the,a,ct that the poAvers conferred might bè modi- 
fied by the spécial act incorporating (the companies. Seè 46 Ohio 
Laws, p. m-, 1 Swan & Ç. St. p.. 271. ; . 

,,Agaln, it has beenfir^upd, that the construction of the contract is 
a matter of Ohio lav, and to be governed by Ohio décisions in this 
court. Generally speaking, this is true, but there are exceptions. 
Chicago y. Shpldon, 9 Wîjil. 50; ' LouisviUe .Trust Go. t. City of Cin- 
cinnati, ,2^, 0. Cl A. 334, TBFed. 296. In the flrst case it issàid that 
"a contract ihaving béen entered into between the parties, valid at the 
time, by the laws of the state, it is not compétent eyen for its législa- 
ture to pass ai; act impairipg its obligatipp, niuplf jess'cpuld any dé- 
cisions ^pf its courts hâve that effect." In the second pf thèse cases 
it is said that "the gênerai rule tpuehing the duty of tlnited States 
courts to a^opt and, fpUow the constractipn of state statutes, an- 
nounced by, thp highest rflQujçt pî the st,ate Svhose statu te, is involved, 
Is well settledii';' etc. "Sut there are certain wëll-recpgnized excep- 
tions to the, geû^ral rule, ; One of thçm i^ that, if the çontracts and 
obligations hâve been entered into upon tlie faith of existing judicial 
Construçtio4S of state coiipts, the courts pf, the United. States will not 
regard themselyesas uij^pr'any diity tç conform. to later décisions, re- 
versing earlier opinions, upon the faith of which citizens of other 
States hâve acquired righ,ts or assumed liabilities." Agaih, the dé- 
cision affirma tliat anothér exception is that, if the contract has been 
made, and rigïits acquired^ or obligations, entered into, before there 
has been any;.juàicial qohstruction pf; the statutes upon which the 
contract dépends, by thè state court, a court of the United States, 
while "leaning, to an , agjreement with the state court," may exercise 
an indepen^ent judgmen't.^s to the validity and meaning of the con- 
tract, and is not bouhdtô folio w subséquent décisions of the state 
courts construing the stâtute, ,if the décisions were made after the 
rights invplved in the, coutroversy qràgin^ted or attached. In other 
words, such décisions do pot act retrospectively, to establisli a con- 
struction we ^rebound to follow. ; 

Neither do,I flnd in the Ohio constitution pf 1802 any limitations 
whatever as to the exercise of the right of eminent domain, except, 
alone, that of article 8, § 4, that "private property ouglit and shall ever 
be hejld. inviplate, but always subject to the public welfare, provided 
a compensation in mbney be made to the owner." 1 Swan & C. St. 
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pp. xix., xxy. The same provision substantiallv is made in the consti- 
tution of 1851. Const. art. 1, § 1!) (1 Swan & C. St. p. 24, and notes); 
Const. art. 13, § 5 (1 Swan & C. St. p. 51, and notes). The cases 
cited in thèse notes show that the state courts hâve decided that the 
power of eminent domain is net speciâcally conîerred by thèse con- 
stitutions, but is an indispensable incident of sovereignty, and goes 
with the gênerai grant of législative power (1 Swan & C. St. p. 24, 
note 3, citing Giesy v. Railroad Co., 4 Ohio St. 308); also that public 
property may be appropriated without compensation, including streets 
and highways, consisting of a perpétuai easement in the land covered 
by them, for ail the actual uses and pur-poses of public travel (1 Swan 
& C. St. p. 24; Id. note 3, at page 26, citing Road Co. v. Cane, 2 Ohio 
St. 420). • 

This power of eminent domain is absolute in the législature unless 
restricted, as it is not in the constitution of 1802, except as to re- 
quired conipensation for private property, not public. It is so abso- 
lute that, but for this iriviolability of private property established 
by this single restriction, it could be taken also without compensa- 
tion; otherwise the power of the législature is suprême to do as it 
will for the public welfare, under thé constitution of 1802. 

Neither is there any restriction in that constitution as to the power 
to create corporations, railroad as w'ell as others, though they were 
unknown, as railroads were unknown in 1802. Tlie only coi-porations 
especially authorized were those for literary purposes, schools, acadé- 
mies, etc. Const. art. 8, § 27 (1 Swan & C. St. p. xxvi.). That con- 
stitution interfered very little with législative supremacy; the people 
hàving more confidence in, and reliance on, the parliamentary princi- 
ple of législative supremacy then than now. And hère it may not be 
improper to remark that, if any wrông was doue the public or the 
city of Cleveland by the railroad act of 1848, when the city and this> 
locus in quo were more like a wilderness than now, since the railroads 
hâve helped to develop it so enormously, the fault is in the want of 
provision of the pioneers, who were doing the best they could to de- 
velop the wilderness, not dreaming, perhaps, of magniflcent cities 
to be grown in Ohio within a half century, to whom the franchises 
granted away would be valuable, if held ungranted uûtil now. But 
then, perhaps, the cities which hâve largely been developed by the 
railroads might not hâve been so magniflcent and prospérons. But 
thèse legislators could no more see présent conditions 50 years ago 
than we can see accurately those to come 50 years hence. 

That the législature liad the power to organise railroad corpora- 
tions, and delegate to them directly — not to the cities, and, indirectly, 
through them, to the railroad.s — this x>ower of eminent domain, there 
can be no question, and as absolutely as they chose, except as to re- 
striction of compensation for private property taken. In the case of 
Railroad Co. v. Adams, 3 Head, 596, it was held that the right to ap- 
propriate and use absolutely streets, alleys, and highways was an im- 
pliéd power in a railroad company from its charter, granting generally 
the power to construct a railroad from a town or city to another town 
or city. It includes a right, without spécial grant, to enter the city 
and appropriate tlie streets. And, if there be no restrictions in the 
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charter, the only obstacle to tke absolute occupation, exclusively, of 
any street, is f ound in the cost of the performance arising ont of com- 
pensation to abutting property owners; that is, under the constitu- 
tion of 1802, governing thèse défendant railroad companies. 

One of thé learneà counsel for défendants, Judge Dickey, securely 
planted the taproot of the powei? ofitie railroad companies and the 
city to make the contract of 1849 in the second section of the railroad 
act of 1848, whicli, with the other sections pertinent to this contro- 
A-ersy, will be copied in the margin.* 

It was the exercise of the almost unrestricted power of eminent 
domainnnder the constitution of 1802 and the act of 1848, granted by 
section 2 of that act to the railroad companies. It was the fruition 
of that power, brought about by the exercise of it by the railroad 
Company itself, and not the city. The city was only a subordinate 
agency in the transaction, with not the least ppwer or right to ob- 
struct or restrict the appropriation of the railroad company, on its 
own terms, as to the quantum of use or estate wanted, which it could 
take aceording, to its wants, âxed, however, by agreement with the 
city or by a decree of a court of compétent jurisdiction; but thèse 
were each only a modus operandi of appropiiating by the company ail 
it wgnted, even to tljie absolute estate. However this may be, as to 
the constitution of 1851, and the législation made subsequently in 
pur^uance thereof, under that of 1802 and the act of 1848 the power 
of the railroad cqmpany was dominant, and not that of the city, as 
has been argued. If the contract had speciflcally reserved municipal 
cqntrpl or any further interest in the part of the street appropriated 
or; condemned by the railroad companies, it would hâve been a condi- 
tion accepted and binding on them. But it cannot be implied as 
not granted or reserved through any notion that the city' s title was 
paramount, and that it held as the grantor of the franchise. The state 
granted the franchise, not the city. And, under such circumstances, 
the contract must be construed liberally in favor of the state's grant, 
and niost strictly against the city, as between them, however strictly, 
as agaipst the railroad companies in favor of the state, in construing 
the statute granting the power of eminent domain. The state rep- 
resented the trust of the public, and not the city, in such a case as 
this. AU that has been said about the city's inability to grant away 
the public right to use the streets, because they are held in trust for 
the public, may be true when it is granting privilèges or franchises 
municipal in their çharacter; and yet the railroad companies are not 
bound by that restriction when exercising the right of eminent do- 
main, under the act of 1848 and the constitution of 1802, as the law 
then stood. 

The power exercised was that of section 2 of the act of 1848, and is 
not derived from sections 11 or 15,^ — neither of them. Those are 
mère régulations, and are scarcely restrictive of the power granted 
iurSection 2. If they are. restrictive in any way, of course that re- 
striction is a limitation on the power, but not otherwise. Section 11 
is. that which restricts the power of eminent domain exercised by 

* See ("D") at end of this opinion, page 147. 
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the railroad company hère, if there be any restriction. Section 15 
relates altogether to a différent subject. It is, lilie tlie other, a régu- 
lation of the exercise of the power of eniinent domain, but it involves 
only the crossing of highways, streets, and streams, and not the ap- 
propriation of a Street wholly or in part longitudinally. Neither, 
however, is, under this act and the constitution of 1802, the 
grant or régulation of a license in or aeross the street, but the 
taldng of it to the extent wanted by the railroad company under 
its right of eminent domain, subject to the respective restrictions 
of either section. Section 15 is more restrictive than the other, 
because it does not allow, in terms, anything but a joint use, and the 
occupation of the crossing must not interfère with its former use as 
a liighway or stream. There is no such restriction in section 11, and 
the city cannot impose one by contract, as against the railroad com- 
pany, longer than the railroad company chooses; for it may appro- 
priate the whole, if it will. By this contract, it has done so by the 
very language of it, and the restrictions as to the quantum of use 
sought to be imposed by implication by the city it had no power to 
impose. Confessedly, the contract grants ail the city had the power 
to grant. It had no power to grant anything, but only to agrée with 
the railroad company what restrictions it would accept in its exer- 
cise of the power of appropriation. It wanted the exclusive use of 
about one-half of the street as it then existed, and took it, not under 
the contract from the city, .but under the statute from the state, pay- 
ing the city |15,000, when it need not hâve paid a cent; for the stat- 
ute and the constitution do not require compensation for public prop- 
erty. Neither the city nor the court of condemnation could hâve 
imposed compensation on the companies, because neither the act of 
1848 nor the constitution of 1802 does that. 

It is bootless to inquire what quantum of title or estate the railroad 
company acquired by this appropriation under its right of eminent 
domain. My own judgment is that it acquired the fee along with the 
easement of a perpétuai and exclusive use, for reasons already inti- 
mated in a former part of this opinion ; for if the city owned the fee 
it went with the rest, and was either sold by the contract to the com- 
panies or was appropriated by them, — I think the latter. But, if they 
hâve only the easement of a perpétuai and exclusive use, it is just 
as effectuai; for the légal title is a naked and useless thing, wherever 
outstanding. As riparian owners of either the largest estate rail- 
roads can acquire for railroad uses, or of only an easement for the 
same uses, the 51 acres of accretions and reclaimed land from the lake 
goes with whatever estate they hâve, and that is all-suflficient for the 
rightful and righteous security of that which they hâve created by 
the free and vast expenditure of their money, to enable them to suc- 
cessfully handle their part of the commerce, state and interstate, 
of this continent, thereby contributing, if not creating, the wealth, 
power!, and usefulness of this great city. 

I àm not unmindful of the case of City of St. Paul v. Chicago, M. & 
St. P. Ey. Co., 63 Minn. 330, 63 N. W. 267, 65 N. W. 649, and 68 N. W. 
458, and of the able argument for its application hère, but the cir- 
cumstances are différent as to the power. There it was ruled that the 
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législature had no power to destroy land dedicated to a spécifie, lîmit- 
ed, and deflnite public use, and could only conform its régulation to 
the purposes of dedication. Hère the législature of Oliio, as we 
think, under tbe constitution of 1802, had the absolute and unrestrict- 
ed right of sovereignty and power of eminent domain wherewith it 
could take ail the original owner ever had, ail the owner of the ease- 
ment had, ail anybody had, by whatever title, dedication, gênerai 
or spécial, and appropriate it to the great; public use of promoting 
commerce; and, by the second section of the railroad act of 1848, that 
power was granted to thèse défendant railroad companies and exer- 
cised by them. 

Nor am I unmindf ul of the case of Wabash R. Co. v. City of Défiance, 
52 Ohio St. 262, 40 N. E. 89. i Conf essedly, that case was dealing only 
with a right acquired under Rev. St. Ohio, § 3284, corresponding with 
section 15 of the act oî 1848, and ail it says about Eev. St. Ohio, § 
3283, corresponding with section 11 of the act of :1848, was obiter. 
Under a différent constitution, a différent railroad act, and modem 
législation, it holds in, favor of the pla^ntiff as to the construction of 
Eev. St. Ohio, § 3283, perhaps. I do not inquire whether the constitu- 
tion of 1851, and the railroad and corporation législation,; would justi- 
fy any différent holding than under the constitution of 1802, and the 
législation of 1848; for that case was treating thesé two sections as 
the source of the railroad's and the city's power undeç the municipal 
législation regulating the ppwer of cities pver its streets, while hère 
we are dealing wîth the sta,te'8,powei? of eminent dongtain, granted 
to thèse particular, railroad companies in, 18^8, and regulating by the 
law, as it then stood, tbe rights of, thèse parties under their contract 
of 1849. In my judgment, the ppoqess is one pf .condeiflnation and 
appropriation, through the .régulations ofiStatestatutesgEanting the 
power to the railroad cpmpianies,;aiid not.one of çoiitracting by the 
oily under its powers o¥er its sia^eets^j foc the use of them. , The grant 
of I the use. does not corne froni the çity^biit only tlyough'jt; it being 
oiiily an instrumentalityj likè the;c,our;t,of çondempation is an instru- 
mesntality for the exercise, gf the; power grapted tp itby, the railroad 
Company from the state. .Tlie city iS|a pprejagent and trust; holder of 
the public,' from which tbéiSitate may. take, its streets or,public grounda 
forjthe use of railroad companies, if it;Chqoses, wisely or un,wiselyj 
a^ the case may be, and the dedicator; or original owner bas no mpre 
ppper to restrict the state's ipower of ,§mipent dopxain than other peo- 
ple*, eitherîbyhis dedication iqr other^se.; : ! : - n , i 
' Neither am I unmindf ul,Qf the ruleip^, strict interprétation in. favor 
ofitbe; public, as ruled rWi tbes^ cases, ,^pdbyCir,cHit Judge Taft in 
%Ï0 'Détroit Street-RailrGia,d/,.Case. Thàt is a most useful ,and safe- 
g'uarding rule in behalf.oftbiç public;, but, taking the.ç.onstitution of 
1802. and the railroad act of ;1848,,strictis^inii juri^j and the rule sus- 
talns this judgment,. in my opinion.: /if p. case in Ohio has been citedi 
against this construction, unless tb© : .Dç^ance Case be against it; 
but; for reasOB^ sta,ted, îdP not think itis in tbe i^vay of this judgment, 
^nd.certainly it is not Mnding, if it be agaii^t this reasoning and judg- 
ment., .' ! ; •, : ■"; ...■,■ 
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With this View of the matter iiï litigation, I haye deemed it my duty 
to direct a verdict, no disputed fact being involvèd as to the construc- 
tion of the contract, and it being purely a matter of law. Verdict 
directed accordingly. 

' ("A") 

^Contract of 1849.) 

Thia Indentnre, made this thirteenth day of September, In the year of our 
Lord eighteen huudred and forty-njne, by and between the city of , Çleveland, 
by F. W. Bingham, mayor of said city, thereunto duly authorized by resolu- 
tion of the city council of said city, party of the flrst part, and the OleVeland, 
Columbus & Cincinnati Eailroad Company, by John M. Woolsey, vice, prési- 
dent thereof, thereunto duly authorized by resolution of the board of direCtors 
of said Company, party of the second part, witnesseth: 

'J'hat said city of Clevelatid, in considération of the surn of fifteen thousand 
dollars, received by said city of said railroad company, ïn the capital stock 
of said company, for which a certiflcate for one hundred and fifty shares, 
of one hundred dollars each, f ull paid, of said stocii, hath been issued to said 
city, the receipt whereof is hereby acknowledged, and al'so in considération 
of the covenants of said railroad company hereinafter contained, hath granted, 
and by thèse présents doth grant, to said railroad company, as fully and 
absolutely as said city or the constitutéd' authorities thereof hâve the power 
or légal anthôrity so to do, the i-ight to the full and perpétuai use and occu- 
pancy for their railroad tracks, turnouts, engine and car .and passenger bbases, 
turntablés, water tracks, or stations, avenues to and from the same, leaving 
open spaces Itetween wheli deemed expédient, and other purposes con- 
necîed with, and necessary for, thei convenient use and working of said road, 
ail of Bath Street, In said city of Cleveland, situate northwardly of a line 
drawn parallel v?ith the southerly Une of Bath street and one hundred and 
thirty-two feet northwardly, at right angles therefrom; excepting' and re- 
serving therefrom a pièce or parcel bounded southerly bythe last-described 
line, eastwardly by a line drawn parallel with the westerly face of the Stone 
Pier, 80 ealled, and one hundred (100) feet eastwardly therefrom, and north- 
wardly by a line dirawh parallel with' the south line of Bath street, ànd two 
hundred and eighty-two (282) feet northwardiy thei-efrom, whibh is reserved 
for public use as a part of Bath street; and also reserving and excepting 
therefrom a strlp of twenty-flve feet in' width bounded Westerly by the west 
face of said pier, and eastwardly by a line parallel therewlth, and twenty- 
five feet thereform, and extending from the northerly line of Said last-de- 
scribed parcel of land, along said pier, to the northwardly end thereof as 
it now is or may be hereafter extended; which is to be kept open as a publie 
highway, and, shall not be obstructed by said city, or by any person or 
persons or company elaiming through said city, or by their permission,— to 
hâve and to hold the same to the said railroad company, its successors and 
assigns, upon the ternis, and subject to the stipulations and conditions, fol- 
lowing, that is to say: 

Said company shall take and hold the same subject to ail légal claims, 
either in law or equity, of any person or persons, company or companies; 
it being expressly understood that the eity doos not guaranty nor warrant 
either the title or the right to occupy the same, the said railroad company 
to hâve ail the money compensation, interest, benefits and rights which the 
city could in any manner be entitled to on account thereof. 

Said company shall save said city harmless from ail damages to persons 
holding any part or parts of the premises under leases from the city, consé- 
quent upon the taking possession of the ground so leàsed, or in any way de- 
privlng them of the full enjoyment of their leasehold interests before the 
expiration thereof; it being understood that this indemniflcation is to extend 
to such damages only as the city shall be legally holden to make good to the 
claimants thereof. 

Ail leases inade by the city of parts of said premises shall be assigned to 
said company, said company to hâve the right to collect and recelve the rents 
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hereaf ter accruing, and shall pay over to said clty two-thirds of ail rents eu!- 
lected Ofl l^pd frouting on the river, and Ijing betweeû the south Une or Bath 
Street and a llne parallel therewith, and 282 feet northwardly therefrom, until 
wald compaiiy sliall deliver to said clty the possession df said strip of 100 
feet in width next to the pier hereinbefore reserved. 

And said Company shall not renew or extend said leases, nor grant aiiy 
new lease, of any part of the premises, which will interfère with the opening 
of Bath Street to the width of 132 feet, or of the extension thereof on and 
near the stone pier, as hereinbefore described. 

ïhe said, Company shall not lease any part of the premises to any person 
or persons, ' eompàny or companles, to be used for conducting or carrying on 
forwardlng, storage, or commission business, or for the érection of warehouses 
thereon for the accommodation of such business; nor shall said company 
use said premises, or any part thereof, for the purpose of engaging in, accom- 
modating, or aiding in the transaction offorwarding, commission, or ware- 
housing business, with à, yiew, either directly or indirectly, of deriving profit 
therefrom, nor shall they grant the rlght to any railroad cOmpany, person or 
persons, or other company or companles, so to do. 

But this prohibition shall not be construed to prevent said railroad Com- 
pany f rom erecting on said premises a suitable warehouse or warehouses for 
the receptioîi and safe-keeping of such articles of property as may be intrusted 
to their care for transportatlon, and not consigned to any person or persons 
0r Company in Cleveland having the means of storlng the same; it being 
the object and intent of the parties to thls agreement to provide that said 
premises shall not be so used as to interfère or come into compétition with 
indiyiduals, companles, or flrms engaged in forwardlng, commission, storage, 
or wàrehousing business In Gleveland, by carrying on or engaging in by 
said Company, accommodating, or aiding in forwardlng, commission, storage, 
wàrehousing, or other business not necessary to secure the transportation of 
property over thelr road, but may be used by said company for ail purposes 
jpiecessary for the convenient and profitable working of their road, subject 
to the restrictions aforesaid. 

I Said company to talie and bold said land subject to ail the légal rights 
9,nA claims of the Cleveland & Plttsbnrgh Railroad Company upon the same, 
and to hâve ail thé beneflts to accrue from such claJmants, as is before pro- 
vided; and, as a furthçr provision for the saroe, shall, upon reasonable and 
équitable terms, extend to said; Cleveland & Pittsburgh Eallroad Company 
and the Cleveland, Painesville & Ashtabula Railroad Company room for 
Varehouse and passenger dépôts, and such facilities for coming on to said 
premises with thelr cars, engines, and tenderS, for the réception and dellvery 
of passengers, baggage, and frelght, subject to the same restrictions, as to 
wàrehousing, forwardlng, and commission business, as are herein imposed 
upon the Cleveland, Columbus & Cincinnati Railroad Company, and for 
transferring them to, or receiVlng them from, other railroads, or from steam- 
boats, either by Independent tracks, or by the use of the tracks laid by the 
Gleveland, Columbus & Cincinnati Railroad Company, as shall be found most 
convenient to ail concerned; and In case the parties cannot agrée, either as 
to' the terms or manner of occupying such part of the premises as may be 
so required, the same shall be determined by three compétent disinterested 
men, one to be chosen by each party, and the third by the two so chosen; it 
being, however, understood that the Cleveland, Columbus & Cincinnati Rail- 
road Company shall not be bound to permit either of said railroad com- 
panieg to use for car, engine, or warehouse, or grounds on which to place 
or dispose of cars, engines, tenders, or other fumiture of their roads, any part 
of said premises which said arbitrators shall décide Is necessary for those 
purposes, to be used exclusively by said Cleveland, Columbus & Cincinnati 
Railroad Company; it being further understood' and agreed that no part of said 
preipises shall, after two years from thls date, be uSed by said Cleveland, 
Columbus & Cincinnati Railroad Company for forges, fùrnaces, workshops, ' 
or.flnything of a simllar character, for the manufacture of cars, engines, or 
ùther machinery, so as to deprive either of said other railroad companles of 
tlj0 full benefit of the use o£ part of said premises Intended by this agreement 
t(^,ibe extended to them. .:■ , ,i, , 
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Said Cleveland, Columbus & Cincinnati Eaiiroad Company sliall manage 
and take care of ail suits or actions now pending, or which may liereafter be 
commenced, for obtalning possession of said premises, or any part tliereof, 
and may compromise or settle such suits; and said company sliall save said 
City harœless from ail costs and charges ou account thereof, except such as 
hâve already accrued against the city, and, in case of settlement, shall save 
the city harmless from ail légal costs in the case in court in bank, except the 
costs made by the city; and shall further save the city harmless from ail 
légal claims or demands whlch are now or may hereafter be set up against 
the city, growing out of the use or occupation of said premises by said city, 
or its tenants or lessees; and to enable said company to compromise and 
settle with the clalmants Lloyd & Oamp and ail other elaimants for the extin- 
guishment of their claims' to said premises, or any part thereof, they may 
allow them to retain such portion thereof as may be necessary to effect such 
settlement, and as shall not be deemed necessary to be used for railroad pur- 
poses. 

And the said Cleveland, Columbus & Cincinnati Railroad Company doth 
hereby covenant and agrée, to and with said city, that said company wlU 
hold said premises upon the terms, and subject to the stipulations and condi- 
tions, herein recited, and wlll do and perform ail and slngular the acts re- 
quired, and abstain from doing and performlng ail and singular the acts pro- 
hibited, by the terms and stipulations herein recited. 

In witness whereof the city council of the said city of Cleveland hâve caused 
to be hereuntû affixed the seal of said city, and thèse présents to be sub- 
scribed by the mayor thereof. And the Cleveland, Columbus & Cincinnati 
Railroad Company hâve caused to be hereunto affixed their corporate seal, 
a nd thèse présents- to be subscribed by their vice président, the day and year 
first above written. 

[Seal of the City of Cleve-i The City of Cleveland, 

land, Ohio.] By Flavel W. Bingham, IMayor. 

[Seal of the Cleveland, The Cleveland, Columbus & Cincinnati 

Columbus & Cincinnati Eaiiroad Company, 

Railroad Company.] By John M. Woolsey, Vice Presldeat. 

Signed, sealed, and delivered (the words "A^red Kelley," in the 6th Une 
of Ist page, being first erased, and the words "John M. Woolsey, vice," In- 
terlined above such erasure; aiso the word "vice" being first interlined above 
the second Une from the bottom of the last page) in présence of 

Jas. D. Cleveland, 

D. W. Orop. 

State of Ohio, Cuyahoga County, ss.: Before me, Jas. D. Cleveland, a 
justice of the peace in and. for said county, personally appeared the within 
named John M. Woolsey, as vice président of the Cleveland, Columbus & 
Cincinnati Railroad Company, and Flavel W. Bingham, as mayor of the city 
of Cleveland, and severally acknowledged the signing and sealing of the with- 
in instrument to be their several voluntary act and deed, for the purposes 
therein expressed, this 14th day of September, 1849. 

Jas. D. Cleveland, Justice of the Peace. 

Indorsed: 

The City of Cleveland to The Clevd., Col. & Cinti. R. Ed. Co. Deed of Land 
in Cleveland— Bath St. ' 

Received July 1, 1851, and recorded July 7, 1851, in Cuyahoga County 
Records, Vol. 51, pages 187-8-9-90. John Packard, Dep. Recorder. 

Supposed to be property llsted July 2, 1851. A. Clark, Auditor. 

Cuyahoga County, Ohio, Tltle File No. 12. Main Line, Cleveland Division, 
C, C, 0. & St L. Ry. 

("B") 

(From Answer in Holmes v. Railroad Co.) 

And this défendant [the Cleveland, Columbus «& Cincinnati Eaiiroad Com- 
pany], further answering, says that, for the purposes and in the manner 



1421 -■ .1 .'.'■: ■.: '• ■ 93 FEDERAL Reporter: '" "' '' ' -'' 

hereinafter statefli and iinfler a légal aBtllbrlty so to"do, déTlVed from the 
source and in the mannér heteinaftër set fiôtth, and not otherwlse, tiis de- 
feûdanf Is! In the joint oceupanoy, with the said Glevélànd, Painesville & 
AshtabuJa Eallroad Gôinpany^, or so muCh éf'the premlses mentioned in said 
bill, and embraced between the Westeriy liné of Watér street' extendèd on the 
east to the said govel-nment pier-ôn tlie west, the northerly lihe pf the prem- 
ises in said bil! mentioned on thé nbPth, and a Une drawn pàrallel with, and 
one hundred ànd thlrty-two'feët' northerly twto,' the said notth«rly line of 
original lot number oné hiindréfl and ninety-oile, on the sètithï ag'on the dia- 
gram hereto attached as Bxhiblt A, and made apart of this- ans-rt'er, is colored 
a straweolorjjtogethër with the ttacks therfedri indicatéd by rèd Unes; Which 
diagram, this 'àiefendànt avers, is a trué représentation sbpS^'ing the lands 
embraced In èaid Bath streetat the time this défendant took possession of 
thè same, a.nd lying soilthei-ly of low-watet niarlî,— the water Une or low- 
watêr mark in sâid-Iaké at the time possession' was so taken,— the piling and 
planking that bas since been done by it, the said Oleveland, Painesville & 
Aghtabula Railroad Company, and the Oleveland & Pittsbnrgh RaUroad Com- 
pany, northerly df said watér Une,, and the' structures #hich hâve by them, 
respectively, bëen erected on the'same, as extendèd by such; piling and plank- 
ing. And this défendant,' furtber' answeriûg, says that sb much of said prem- 
iseS as liés horthetiy of said loW-Water' mark, néithei* the said Connecticut 
Land Company, nor said trustée^; iior theit iieirs' or assi'gîis, hbr the assigna 
of any^ br elther of thèm, ever had, br nd\^ hSVë or has, any title whatever, 
and that the tltleifr the same, both légal and équitable, and' the sole control 
thereof, Hâve at aU times bëen, ànà still ^arè, in sâld'city of Cleveland, or 
in the pnlïlic; for thë sole use and bêhefit bf the' public. ' ' 

And this défendant, furttier answering, dénies that it occuples, or claims 
to occupy, the aforesaid parcels, through oj; under, in any mannër, the said 
William B. Lloyd, qi^ bif assiçns, 'or the bther heirs at laNv bf said Thomas 
Lloyd, or théir a'ésigns; or 'sràd Thonaas . JLloyd himself, or undèr or by 
vlrtue of thé quitclàim deed fo'said Thdmas fronl said trustées, or that 
this défendant now holds, olf' feVer held, any title or 'ihtérest whatêvér in 
said plarcel of lârid; in trust for 'complalnants, or any or 'èither of them, 
or that this défendant bas received a larige amount of rents and issues 
frbm said land, asvaUeged: in said bill: of: complaint. But this défendant 
admits that itdP€Sifl.<)w. refuse, Qîjd has at, ail times hitherto refused, to rec- 
ognize said complainants. a»;havMg any légal <irr, équitable title whatever in 
said parcels, or elther of them, and that it has at ail times refused, and stUl 
does refuse, to account in any manner to complainants for the use of said 
parcels, qreitfier of them. ..,,■,, 

À.n(î this, défendant, further ■aiswering, says thàt fts eàrl^ as the year 1796 
the said Connèctîfeut Land Corapany, being désirons of fopndjng a city on the 
Western l{ësérvè,''|àt the.mouth of'lthe said .Cuyahoga' river, and on the 
easterly sidë thérëof, caused the nprthwesterlj portion bf the lands upon 
whlcb the sàid clty of Cleveland is nbw ëltuè(ted, by Seth Pease and Au- 
gustus Porter, siirveyors of said company, and a,,uthprlzéd agents thereof, for 
such purpose, to be surveyed and laid'bff into tôwn lots, streets, lanes, and 
public grounds, and the town so surveyed and laid out so to be named "The 
City of Cleveland," and a map or plat thereof, and minutes of such survey, 
to be ihadé by said Pease and Porter ^Jcommonly ealled the map and minutes 
of Pease and Porter), particularly settlng forth the lots; streets, lanes, and 
public grounds, and describing the same by courses, bbundaries, and extent, 
a cc^y of which map and minutes is hereto attached, marked "B" and 
made a pavt of thjs answer. That upon said ijiap said company caused the 
lots sp laid ofC to be numbered progressively from one to two hundred and 
twënty, Inclusive, and ail the Ik'nds described in sâid btll of complaint lying 
west of the west line of Water street, and north of thé north line of lot 
number 191, and pf the said Cuyahoga river, and south of the waters of 
Lake Erie, as indicated on said map} tb be laid off as public ground, and 
designated as "Bafh. Street" (tiie.^ame haying-np, other? northeijly boundaries 
than the waters of said lake);' said eompany Intëiidîn^ thereby to give, and 
in faét giving thereby, and dedicating to the public; ail the lands so designated 
upon said map as "Bath Street," for the purposes of a public street or 
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way communicating -withi the navigable waters of Lake Erie and said river, 
and for such other commercial purposes as the commerce and well-beiug of 
the future inhabitants of sùcH city of Cleveland might require a public groimd, 
situate as Bathi street was and is, in référence to said lake and river, to be 
used. Tliat, in tlie year A. D. 1801, said Connectieut Land Company, by 
one Amos Spafflord, a surveyor and autliorized agent of said company, for 
such purposes, caused the streets, lanes, and public grounds of the said city 
of Cleveland, surveyed and platted as aforesald In 1796 and '7, to be resur- 
veyed, and minutes thereof to be retaken, and a second plat to be made of 
the lots, streets, lanes, and public grounds in such city (which was and Is 
substantially a copy of the aforesaid map of Pease & Porter), commonly called 
the plat and minutes of Amos SpafEord of the city of Cleveland, a copy of 
whieh plat and minutés' is hereto attached, and marked "0," and made a 
part of this answer, and that upon said last-mentioned plat (as upon the plat 
of said Pease & Porter) said company again caused ail the lands lying weBt 
of the west line of said Water street, and north of the north line of 
said lot No. 191 and the Cuyahoga river, and south of the waters of 
Lake Brie, to be designated as "Bath Street"; thereby affirming the 
dedication and appropriation of the same, made as aforesaid in the year 
1796, to the public, for the purposes aforesaid. And this défendant, further 
answering, says that said Connectieut Land Company, hâving allotted and 
platted the said city of Cleveland as aforesaid, proceeded to sell the lots 
designated in said plats in référence thereto, and long since sold out, and 
otherwise disposed of, the lots in said plats, and ceased to hâve any Interest 
therein. That the trustées of said Company long since executed conveyances 
of the same to the purchasers thereof, and distinetly recognized the exist- 
ence and validity of the survey and plat of said Spafford in their convey- 
ances of the lots contiguous to said Bath street. That the purchasers of 
said lots took possession of the same, and made valuable improvements there- 
on, in référence to said plat and said Bath street; and they and their 
assigns hâve ever since; for a period of more than a half century, occupled 
and improved said lots, aiid stiU do oecupy and enjoy the same, in référence 
to eàid plat. That from the maklng of the said Spafford map, as afore- 
said, until the présent time, said land company and their assigns, so long as 
they continued to havé any! interest In the lànds embraced in said plat, and 
the inhabitants of said city of Cleveland, hâve at ail times recognized, and 
still do reeognize, the' plats of said Spafford and Pease and Porter as con- 
trolling évidence of the bonndaries of lots, streets, lanes, and public grounds 
designated therein. 

And this défendant, answering, says that, in obédience to the réquirements 
of an act of the législature oî the territoîTr northwest of the Ohio, passed 
December sixth. A; D. 1800, entitled "An act to provide for the recording of 
tovi'n plats," etc., to be fouhd in 1 Chase's Ohio St. p. 291, c. 130, and 
which is made a part of this answer, said land company caused the map and 
minutes of said Spafford, as It had before caused those of said Pease and 
Porter, to be deposited in the office of the recorder of the said county of 
TrumbuU (in which county the lands described in said plat were then situate) 
for record, and the same, as this défendant has been informed and believes 
to be true, wefe, on or abotit the 15th day of February, A. D. 1802>!duly 
recorded by the. recorder of said county, although the record of said map 
has long since been accidentally lost or destroyed, and cannot be found; 

And this défendant, further answering, says that, as early as the year 
A. D, 1800, said Bath' street, as delineateâ on the jilat of said Spafford, hâv- 
ing for its northem boundary the waters of Lake Erie, as aforesaid, witb 
the free knowledge and consent of said land company, was opened, 
occupled, and traveled as a public street or way, and from thence hitherto, 
with thfe f uU knowledge ' and uninterrupted acquiescence of said company, 
the trustées thereof, and their respective heirs and assigns, it has been at 
ail times ; regarded, used, and occupled by the inhabitants of said city of 
Cleveland, and the publie generally, without molesta tion, not only as a public 
waj- in said city communicating with said lake and river, but also (and bf 
late years extensively so) as a quay or public landing for persons and property 
transported, and to be transported, Upon the waters of Lake Brie, and stlU 
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iS[:SO regarded, used, anfl occupied by ithe.inhaWtants of: said eity; and 
1S^at: for more than a quarter, of a ceptury pi^ior to the year.:1827, -çv-hen 
the ctonneliof tlie said rlyer, as. laid d(jwa, on the map of sajd Spafford, 
was:,cliangçd to its présent ;loca)tioji by ;,the ^United,, States government, said 
Bath Street was the only. public way used; or whicji could be used, by tbe 
inljabitants of said city and, the public, foc tbe t^ansportation of persons or 
orproperty, by vehieles pf aiiy description, to gr from said lake or river. 
• And tbis, défendant, further answering, says tbat, by an act of the gênerai 
assembly of the gtatp of, Obfo eiititled "An jact to incorporate the village of 
Cleveland, in the county of , Ouyaioga," passed December 23, A. D. 3814, and 
is tp, be Éound In volume 13, p. 17, of the laws of said state, and vs'hich Is 
made part ;of this answei;, so much of the plat of said Spafford as lies 
northej;ly;of Huron street was erected 4nto a village cprporate, to be known 
by the naimfeiOf "The Village of Oleveland," aad the corporation thus cieated 
invested wlth tbe powers therein mentioned, which corporation continued to 
exist nntil superseded as hereinafter stated. That by another of the same 
gênerai assembly, entitled "An act to ■ Incorporate the : city of Oleveland, in 
the. county of Ouyahoga," passed March 5, A, D. 1836, and to be found in 
volume 34, p. 271, of the Local Laws of said, state, and which is also made 
part of this answer, ail the lands embraced in the plat of said Spaftord lying 
eastwardly , of tiie, présent channel of the Ouyahoga river, together with addi- 
tional territory, was declared to be a city, and the inhabitants thereof created 
a body corporate and politic, by the name and style of the "Oity of Oleveland," 
and invested with such power§ and trusts touching the streets, alleys, public 
grounds, and harbor within the corporate limits thereof as are speciiied in 
said actj' which powers and trusts hâve from thence hitherto been, and still 
are, exercised and executed by said corporation, and that said Bath street at ail 
times since-the passage of said acts of incorporation, respectively, with the 
kno:9?ledge and acquiescence of said land company, its trustées, and their 
respective helrs and assigns, has been claimed, regarded, controlled, and reg- 
ulated. by the inhabitants and corporate authorities of said village and city 
as one of the streets and public grounds thereof, and still is so claimed, 
regarded, and governed by the corporate ftvjthorities of the said city of Oleve- 
land, and the usé of the same, as such, has never been in any wise vacated 
or abandoned by said city or, its inhabltants; and this défendant avers that 
by reason pf the premises aforesaid said Bath street is in fact one of the 
public streets and grounds of said city; that the légal title thereof, as this 
défendant, is advised by counsel learned in the law, is now vested either in 
the said city of Oleveland or the public, in trust for the uses and purposes in- 
tended as aforesaid by said Connecticut Land Company in dedicating the 
same as aforesaid to the public, and that the public has the right to use the 
same for such purposes Without molestation from complainants. ~ 

And this défendant, further answering; says that, after the channel of the 
Ouyahoga river, as delineated on the plat of said Spaffordi was changea to 
its présent location, as aforesaid, tbe government of the United States, on the 
easterly thereof, at its mouth (to render said river accessible to water craft 
navigatiug :Lake Brie), constructed permanent Improvements, extending into 
said ilake; more than a quarter of a mile from the northerly or water Une of 
said Bath street, as it was when said channel was changed. ^ That, by reason 
of S0Jd improvements and lesser ones made by the inhabitahts and corporate 
authoilties of said city atgreat expense, the encroachment of said lake upon 
said Bath street, which at times had threatened whoUy to submerge the 
easterly portion thereof a t and in the vicinity- of said Water street,. and ren- 
der, the same useless for the puriwses to which It was dedicated as aforesaid, 
haye been stopped, and that part of said Bath street easterly of, at and in the 
vieinity^ of, the east pier of said river, has been increased in width, by slow 
and imperceptible alluvial formation, so that the greater portion of the land 
embraced between the southerly Une of said, Bath street and said water Une 
OV; io^y^w-ater mark, as the ; same was when this défendant took possession 
of said premises,, has been formed by accretlon, and lies northerly of the 
water Une of said .street as jt was when said channel was changed; and that, 
noifwithstanding said Bath street has, increased in width, the rapid growth 
©f the said eity of Oleveland, and the incessant and increaslng wants of its 
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commerce, and of its inhabitants, more than keep pace ■witli the iucrease of 
said Street, and Imperatively require every part and parcel thereof, enlarged 
as it is, to be used for tàe commercial purposeg, to which it was devoted as 
aforesaid, by the original proprietors of said Western Keserve, and will ever 
require the same, however much it may be enlarged by the means afore- 
said, to be thus used and appropriated. 

And thls défendant, further answering, says that it is a body politic and 
corporate, duly organized under, and created by, an act of the législature of 
the State of Ohio passed March 14, 1830, "An act to ineorporate the Gleve-, 
land, Columbus & Cincinnati Kailroad Company," and under and by virtue 
of another act of said législature passed March 12, 1845, entitled "An act to 
revive the act entitled 'An act to ineorporate the Cleveland, Columbus & Cin- 
cinnati Kailroad Company,' " and under and by virtue of the several acts of 
said législature amendatory and supplementary thereto, and under and by 
virtue of certain sections of the act of said législature passed B'ebruary 11, 
1848, entitled "An act regulating railroad companies," especially the eleventh 
section of the last-named act, which sections were duly adopted by tins de- 
fendant as a part of its charter on the 20th day of May, 1848; ail which acts 
and parts of acts are made part of this answer. 

And this défendant further avers that it has been such body politic and 
corporate for more than six years last past, and that, under and by virtue of 
the power conferred upon it by said acts and parts of acts, this défendant has 
construeted, and is now successfully operating, a railroad extending from 
the grounds so in its occupation, in said Bath street, in the city of Cleveland, 
to the City of Columbus, in the county of Franklin, in said state, to the great 
advantage of the public at large, and especially of the inhabitants of the said 
city of Cleveland, and to fully secure to the public the beneflts contemplated 
in the charter of this défendant in the working of said railway; It being 
necessary to connect the same with the waters of said lake and river, wlthin 
the limits of said Bath street, for the delivery of freight and passengers, and 
the exchange of freight and passengers with other roads, and with water 
craft navigating said lake and river, and the same being also a sultable place 
for the terminus of said railway wlthin said city, thls défendant, under a 
license obtained from said city of Cleveland on the 13th day of September, 
A. D. 1849, has laid down, in a proper manner and not otherwise, its railway 
tracks upon said Bath street, as shown in said diagram, and in such manner 
as to connect its said railway with the waters of said lake and river, and this 
défendant is now, and for some time past has been, running its railway car- 
riages, in connection with said Cleveland, Painesville & Ashtabula Railroad 
Company, upon the tracks so laid down to and from said river and lake, for 
the puriwses aforesaid, in a prudent mannér, at reasonable times, and so as 
to work no inconvenience to other legitimate uses of said street. 

And this défendant, further answering, says that, to make said exchange 
with a due regard to the safety of persons and property, it was indisputably 
necessary to provide sultable railway fixtures and improvements upon some 
part of said Bath street, and that for such purjwses, and for such pur- 
poses only, this défendant, with the consent of said city of Cleveland, and 
in conjunctlon with said Cleveland, Painesville & Ashtabula Railroad Com- 
pany, has also construeted, and is now using and malntaining, in a reason- 
able manner, the structures for dépôts, engine houses, and other railway tix- 
tures indicated on said diagram as In the joint possession of this and the last- 
named Company, ail wMch are necessary to the convenlent management of 
the said road. 

And this défendant, further answering, says that the harbor accommoda- 
tion afforded by said river being inadéquate to the commercial wants of the 
inhabitants of the said city of Cleveland, and the channel of said river con- 
tiguous to said Bath street being also toc small and otherwise insufflcient to 
admit of the safe and convenlent ingress and egress to and from the same 
of the largest class of water craft navigating said lake, to efCect, conveniently 
and safely, exchanges of passengers and frelghts with such craft, it was 
necessary for this défendant, and the said Cleveland, Painesville & Ashta- 
bula Railroad Company, to connect, in a suitable manner, and to a depth of 
water sufflcient for the safe approach thereto of such craft, a wharf upon 
93 F.— 10 
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that portion of the premises embraced in sald dlagram, and lying nortberly 
of the wat&r Une or low-water mark between said Bath stjreetand.said lafce, 
and thereon shown to be in the joint possession of this and the :last-nan)ed 
Company, and in connection with sald last-named company it bas ooastructed 
sueh wharf, and; laid down thereon the tracks and erected the other struc- 
tures shown on said diagram; and this défendant, In connection wlth sald 
Oleveland, PalnesTille & Ashtabula Eailroad Company, Is now, and for some 
time past bas been, for the purpose of maklng such exchanges, worklng in a 
prudent mauner, and witliout Inconvenience to the public, Its rallway car- 
riages upon said tracks, and this défendant, when necessary so to do, has also 
used portions of said wharf as a place of temporary deposlt for property 
awaltlng transporta tion. And this défendant submits and insists that it has 
the right, asa eomponent part of the public, to occupy, with the consent of 
sald City, sald Bath street, in the manner and for the purposes aforesaid; 
that such are a great public accommodation, and not Incompatible with the 
purposes Intended by said Connectlcut Land Company in dedicating the same 
to the public ' as aforesaid, but consistent therewith; and that the eity of 
Cleveland, , in permitting this défendant thus to use a limited portion of 
said Street, and thereby dlstributing its legitimate use so as to best subaerve 
the convenience and business in terest of its inhabltants and the rest of the 
public, has committed no breach of trust,' nor violated any public or priva te 
right, but performed, rather, a duty which is owed as well to the forecast of 
sald land company as to the puWic. 

And this défendant, further answering, submits. If it is mlstakea In the 
opinion herelnbefore expressed that the légal title of sald Bath street is now 
vested In sald clty of Cieyeland, or in the pul)llc in trust for the inhabitants 
of said clty, and the same is In tact held by said Lloyd, or,,his assigns, or 
the helrs of the survlvor of sald trustées, that the parties who hold the same, 
whoever they may be, bave no bénéficiai interest In said street, and hold the 
légal title thereof la trust for the uses and purposes intended by sald land 
company in dedicating the same to the publie as aforesaid, and ought not to 
be permltted, In a court of equlty, to disturb or molest this défendant or the 
rest df, the; publie in the legitimate use of the same. 

,;■■;;/■ :/„ ^, ■ ^ ;.;■ ,;TC'*y;, ,,: ; 

(E^pni Aiis:W;ei; m Price ^ CrawfoM^^ 

' That, after!)the location, ofii, the rajlroad : f rom ColumbuS to Clevdand, It 
became neoessaryj "in the opinion of the/dlrectors, to ohtaln the \YhoJe of the 
ttaot of land cailled-I^Bath Street," and they made a formai appropriation of 
the same by resolution, on the ;18th of September, 1848, The entlre title of 
tiiat, tract Was Inyolved in a controversy 'between the clty, iof Oleveland and 
sjàid Camp & Uoyd. . That siflt .was then depending for the possession, of said 
premises.. That a; suit had already been deoided against the city, and was then 
dep$nâing in the, suprême court; lof! Ohlo on: exceptions ter the judgment of the 
(ïDurt of comiaon pleas.: That the opinions, not only of people generally, 
but:àlso:o0:méni;ftrclifessing,to;ttnderstand. the légal questions Involved In the 
controversy,!dlfi«red,swmuch as to the probable result that It was impossible 
to ;&nticlpate thêrev^ent That, it^-a'as the interest and; wish of the respondent 
to get clear of ail controversjesj i Whether légal or othérwise, and for that 
ireason thisi respondent was, unyilling ta haye sald company obtain possession 
of said property by the power given them by thelr charter, but proposed and 
belleved it to be for the interest of; this. /r-espondent, and ail parties having 
any Interest.in sald propertar, to-malicaniamicable arrangement, by which 
the îsaid company might be inv«sted wlth.-aU the rlghtsiof this respondent In 
sald, property. Upon thèse vjewsr! thls respondent belngi compelled to trans- 
fer to sald company said property, and preferrlng to do soiunder a negotla- 
tlotti than to.have it takeniunder and by vlrtue of; sald compaay's charter 
ând appropriation;, and, desiïatiSi ofavoidlng ail controversy wlth said com- 
pany, for the convenience 'and' advantage of this respondent the sala nego- 
tiatlons and jcontract. were-made- between said company and respondent; 
but this, respondent bas 1b ao instance had the wlsh or purpose of obtaining 
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any unfair oT dishonest or f raudulent advantiig& Of said complainants, or of 
auy other party or person having a élaim or interest in said premises, or any 
part' tlïereof, nor has said Company, so far as réspondeilt knows or believes, 
been -gïfllty'Atjf any act of biad faith or injustice towards any person or 
party intrusted in said premises, or any portion tlïereof. Respondent admits 
it to be trne thàt, hj the terms of the contracts between the city of Cleve- 
land and said comipany made on the 13th day of September, 1849, as afore- 
sald, said compahy took the interest of the said city in the said Bath Street 
property, subject to ail the rights and privilèges of ail other persons which 
wouM be legally enf orced against the property had the city continued to hold 
the saroe, and also assumed ail the légal Uabillties to other persons which 
rested on the city In the relation to said property, up to that time; but this 
respondent utterly dénies thàt the city or said company, or the assignées in 
the promises, was or ever eould become liable to the complainants or other 
lessees of said premises on account of any f allure of title in the city. And 
this respondent, further answering, says that said city, in the leâses now held 
or eiaimed by the complainants, as well as in ail other leases granted by her 
on Bath street, guarded herself In the strictest manner against any implied 
liabllity to guaranty the possession of the lots léased, and provided that an 
éviction of the lessee should merely stop rents, but that said city should not 
be liable to pay any damages. Kespondent, further answering, admits it to 
he trhe that Judgment was rôndered in the court of eommoh pleas In favor of 
said Camp & Lloyd In the suits embracing the premises claimed by the com- 
plainants. In pursuance of thé agreement made by said company with said 
Camp & Lloyd on the said 8th day of August, A. D. 1849, as aforesaid, not 
because the Contests of the suits was given said company, as allegcd in thé 
blll, but because said company, as this respondent is informed and believes, 
having sneceeded to the rights of the city as àforesald, and having by said 
agreement with said Camp & Lloyd compromised ail matters In contre versy, 
ceaséd to make a further défense to said suit, and permitted judgment to 
be entered. And this respondent is Informed and believes that said compro- 
mise was a fait and reasonable one, and sucb as said company was freely 
justïfied in making; That there was nothihg in the relation which had pre- 
viously existed between the said city and the complainants which required 
the city, whilé holding ItS original interest against said company after the 
contract of the 13th of September, 1849, to persist in malntaining a séries Of 
doubtful and expensive lawsuits, when a peaceable compromise of the same 
would be made. Respondent, further, is Informed and believes, that, in mak- 
ing the same compromise, the railroad company obtained from said Camp & 
Lloyd the best terms which they would be Induced to grant, and so far as 
thèse terms seemed to said company the rights which said city has previously 
claimed. Respondent Is' informed and believes that It will furnish to the 
varions lessees a full protection against the reverse claim of said Camp & 
Lloyd, and protect them in their several leases, so far as they themselves 
hâve pèrformed thelr covenants in the same. But this respondent is in- 
formed and believes that, by the terms of said compromise, said company 
falled to obtain any interest in, or control over, any part or portion of the 
premises claimed by thé complainants, except a small part In the lots 6 and 7, 
and that said company disclalms any interest In or under it over the residue 
of the lots claimed by said complainants. 

("D") 

RAILROADS. 

, An Act Eegulating Railroad Companies. 
- (Passed February 11, 1848. 46 Ohio Laws, p. 40.) 

Seô. B. Said corporation shall be authorized to construct and maintaln a rail- 
road, with à single or double traek, with such side tracks, turnouts, offices 
and dépôts as they may'déém nècesSary, between the points named in the 
spécial act fnçprporating the samé,, commencing at , or ^ withjn, and extending 
to br trito aiiy town, city or village named as the place of beginning, oï ter- 
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ml;)U8 of snch road, and con^truct branches from the main Une to other toyna 
or places vrlthln the limita of any cownty through whlch sald road may pass. 

Sec. 11. Ifit shall be necessary In the location of any part of any rallroad 
to occupy any road, street, alley or publie way or ground of any klnd, or 
any part thereof, It shall be compétent for the munlclp^' or other corporation 
or public offlcers, or public authorlties, ownlng or having charge thereof, and 
the railroad company to agrée upon the manner, and ^pon the terms and 
condltlpns npon which the same may be used or occupied; and If sald parties 
Bhall be unable to agrée thereon, and it shall be necessary In the judgment 
of the directors of such rallroad company, to use or ocenpy such road, street, 
alley, or other public way or ground, such company may apply to the court 
of common pleas of the county in whlch the same Is sitnate, setting forth 
the aforesaid facts, and said court shall thereupon appoint at least three 
Jùdlcious disinterested freeholders of the county, who. shall proceed to déter- 
miné whether such occupation ls( necessary, and if necessary, the manner and 
terms upon which the same shall be used, and make return of their doings 
In the premises to sald court, who sball. If they deem the same just and 
propgr, make the necessary, order to carry the same into efCect, or they may 
order a revlew of the same, as such court may conslder Justice and the 
public Interest requlre. 

Sec. 14. Such company may acquire^ by purchase or gift, any lands In the 
vlclnity of sald road, or through which the same may paas, so far as may be 
deemed convenlent or necessary by sald company to secupe the right of way, 
or such as may be granted tx> ald in the construction of such road or be glren 
by way of subscription to the capital stock, and the same to hold or convey 
in snch manner as the directors may prescribe; and ail deeds and convey- 
ances made by such company shall be slgned by the président, under the seal 
of thé corporation; and any éxisting railroad corporation may accept the 
proTisions of tbls section, thët flye preceding sections of this act, or either of 
them, and Cafter such accept^çe, ail confiicting provisions of their respective 
charters ishall.be nùll and void. 

Sec. Ifivlt shall be lawful ifcr such corporation, whenever It may be nec- 
essary In-the construction of puçh road, to cross any road or stream of water, 
or to divert the same fromJts présent location or bed; but said corporation 
shall, with6utunnecessary,:4elay, place such road or stream lu such condi- 
tion as noi to Impair its former usefulness. 
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(Circuit Court of Appeals, Seventh Circuit. July 26, 1888.) 

No. 478 

1. Insubakcb — PiiACES OF Pbohibited Résidence — Travkl — CoNTiN0Oua 

JOUBNBT. 

An a^Sured permitted to travel through sections of country where rési- 
dence is prohïbited is net required to make a continuons joumey in order 
not to vlolate thé policy, jbut is entitled to make reasonable stops for pur- 
poses consistent wlth thé character of a traveler; and, if sickness and 
death interrupt bis travel in such locality, the policy is not invalldated. 
8. Same— PoLicT— Construction— Evidence. 

A policy permlttlng résidence In Certain prescribed locallties during the 
entire year prohïbited résidence In the Western hémisphère south of the 
thirty-seeond parallel between July and November of each year, but au- 
thorized assured "to pass as a passenger, by the nsual routes of public 
conveyance, -tô and from any port or place wlthln the foregolng limits; 
but, if he should ♦ • * pass beyond or be wlthout the foregoing 
limits," the ppllcy should be voId. Assured thereaf ter obtalned permis- 
sion to réside In the pine réglons south »of the thirty-seeond parallel at ail 
seasons. dn ohe occasion, hé went from L., wlthin such réglons, to N., 
a place of prohïbited résidence, to consult a physiclan, and on the same 
da^ returned to L.» and later started for bis home by the usuàl route, by 

1 Eehearing denied October 3, 1898. 



CONVERSE V. KNIGHTS TEMPLAES'A MASONS' LIFE INDEM.MTY CO. 149 

way of N., where he again consulted his physician, and on his advice 
went to thé home of a friend, where he died. Held, that the poliey should 
tte construed as prohiblting assured from passing beyond or being without 
the réglons of permitted résidence, exeept to go, as a passenger, by the 
usual routes, between ports and places withln those réglons, and hence 
assured's joumey from L. to N. and return dld net constitute a breaeh 
thereof. 

S. SAMB— QUESTIOT* FOK JtJRT. 

Where an assured. In passing, as a passenger, over a usual route of con- 
veyance from one place of permitted résidence to another, stopped at a 
place of prohlblted résidence to consult a physician, and on his advlcé 
remained and died there shortly thereafter, whether such interruption of 
the journey was improper was a mixed question of law and fact for the 
jury. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

The plaintiff i^ error, Carrie E. Converse, sued the Knights Tem- 
plars' & Maeons' Life Indemnity Company in assumpsit upon a poliey 
of Insurance upon the life of her husband, Charles S. Converse, who, 
at the date of the poliey, April 12, 1889, resided at Koscomraon, Mich. 
The poliey contaips the following clause, upon the construction of 
which the contre versy turns: 

"Pifth. ïhe holder of thls poliey, during the continuance of his membership 
in this Company, is freely permitted to réside in any settled portion of the 
Western hémisphère lying north of the thirty-second parallel of north latitude, 
at ail seasons of the year; and in the United States lying south of said thirty- 
second parallel, exeepting from the first day of July until the first day of No- 
vember in each year; and in the Eastern hémisphère lying north of forty-sec- 
ond parallel of north latitude and west of the fortieth meridian of longitude 
east from Greenwlch, at ail seasons of the year; and in Italy south of said 
forty-second parallel, exeepting from the flrst day of July to the first day of 
November in each year; and he may also pass as a passenger by the usual 
routes of public conveyance to and from any port or place withln the foregoing 
limits; but, if he shall, at any time during the continuance of his member- 
ship in this company, pass beyond or be without the foregoing limits, * * * 
then, in each and eyery of the foregoing cases, this poliey shall become null 
and void." 

lîesides the plea of nonassumpsit, the défendant in error pleaded 
specially that: 

"Contrary to the express terms and conditions of the poliey," the assured 
"on the 25th day of August, 18!)4, and for some time hitherto, to wit, between 
the Ist day of July and the Ist day of November, 1894, did réside in the United 
States south of the thirty-second parallel, and outside of the pine régions of 
the State of Mississippi, to wit, in the city of New Orléans, withln the state 
of Louisiana; * * * and while theu and there so residing, to wit, on said 
25th day of August, and not while his résidence was within the pine régions 
in the said state of Mississippi, * * * said Converse did die"; or, as It is 
alleged in the second plea, that the assured, "during a period longer than ten 
consécutive days, to wit, from August fith to August 25th, did remain in the 
United States south of the thirty-second parallel, and outside of the pine ré- 
gions of the state of Mississippi, to wit, in the city of New Orléans, within 
the state of Louisiana, * * * and while then and tiiere so remalnlng, to 
wit, on said 25th day of August, and not while his résidence was within the 
pine régions in the said state of Mississippi, * * * (jjd ,3ie." 

-, ♦ 

The évidence adduced at the trial shows, without conflict, the issue 
of the poliey of Insurance, the removal of Converse in June, 1891> 
from Michigan to Bogue Chitto, also called "Wellman," a place in 
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the pine régions of Mississippi a feiiv miles soutîi,,of .the thirty-seçpnd 
parallel of latitude, and the consent of the company, evidenced by 
correSpondence in writing, that he should réside in the pine régions of 
tiiat sttité, on condition tiiat if liq Should die of yellow feTer the com- 
pany should not be liable upon the pôlîcy. It further appears, with- 
eut dispute, that on July 24, 1894, Converse, being in poor health, 
went With bis wife from his home; atWellman to Long Beach, which 
le also in the pine régions of Mississippi, going by the usual route of 
travel> that 18 to say, froni Wellman by the Illinois Central Eailroad 
to New Orléans, and thence by the LouisYille & Nashville Eailroad to 
Long Beach. On July 3l8t he went from Long Beach to New Orléans 
to coflsult a physician, and on the same day returned to Long Beach. 
His condition of health growing copstàntiy WorseJ on the morning of 
August 6th he started, in conipatiy: With his Wife, to rèturn to his home 
at "^ellûiàn. Arriving at NeW Orléans, he went first to see his physi- 
cian, âind où his âdvice went to the house of bis friend and associate in 
business, ànd there took immèdîâtely to bed, not torise again. He 
died of liëârt disèaSe on AUgUst 25; 1894. - 

At the close of the évidence, the court directed a'^erdict in favor of 
the défendant, and upon that ruling error is assignèd; 

Clark fV'arnum, for plaintifi in errôr. 
0. H.. Aldrich, for défendant in error, 

Beforë/WPODS and SHOWALTER, Circuit Judges, and BAKER, 
District Judge, 

W00D3, Circuit Judge, aftermaking the foregoing statement, de- 
livered the opinion of the court. 

The clause; of the policy on which, preeumably, the spécial pleas 
were intended to be predicated, > contains two restrictions; one upon 
résidence ajid tràVel, expressed in permissive wofds, and the other a 
prohibition "to pass beyond orbe Without the foregoing limits." The 
flrst of thèse pleas bas référence to résidence alone, and not only 
was not èstablisbed, but Was disproved; it being clear upon the évi- 
dence that the résidence of Converse, from the time of bis removal 
from Micbigan to the date of bis death, was at Wellman, and was not 
affected in thé légal sensé, or in the sensé of the policy, by bis tempo- 
rary absence during the few days tjefore ànd at tljétime of bis death. 
The second plèa is equivocal, aod does not disclose with certainty upon 
wbat theory it was intended to be drawn. Tbe substance of it is 
that for more tban 10 days the assured "did remain, etc., in the city 
of New Orléans, and wbjle tben and there so remaining, etc., and not 
wbile bis résidence was witbin the pine régions, etc., did die." Fairly 
construed, tbis means that at tbe time of his death Converse was, and 
for more tban 10 days bad been, a résident, not of tbe pine régions of 
Mississippi, but of New Orléans. A part of tbe allégation being untrue, 
përhaps the wbole should fall; but, even if tbe négative clause concern- 
ing résidence in the pine régions of Mississippi be regarded as sepa- 
fable, aiid be rejected as irrelévant, or as contrary to the évidence, 
and if it be conceded, as alleged, that tbe deceased "remained" in New 
Orleafis for more tban 10 dàys, and while sô remaining died, it does 
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not foUow that he was not there in strict accordance with the permis- 
sion given him "to pass as a passenger by the usual routes of public 
conveyanee." That clause, like other tenus of the poliey, wheii con- 
strued strictly against the company, as it should be, and liberally in 
favor of the assured, gave him the privilège of going as passengers or 
travelers are accustomed to do. He was not bound to be in constant 
conveyanee on the Une of his journey from the start to the end; but, 
like a traveler, he was entitled to reasonable stops on the way, for 
whatever reasonable purpose consistent with the character of a trav- 
eler, though not entitled, perhaps, to become what would be called a 
"sojourner"; and if, by reason of sickness, he was compelled to inter- 
rupt his journey, it is not to be said on that account that his poliey be- 
came void. There could certainly be no injustice in appîying the 
strict rule of construction to pleas like thèse, designed to présent a dé- 
fense which has no merit beyond the mère letter of the supposed con- 
tract, the breach of which it is not pretended had the remotest relation 
to the health or death of the insured. Such an insistence upon the 
technical meaning of the contract might well be met by a like insist- 
ence upon the technical rule of pleading; but we prefer to décide the 
case upon its merits as disclosed by the évidence. Assuming the 
pleas to be sufficient to présent the issue intended, we are of opinion 
that, upon a proper construction of the poliey, the défense was not 
established. If, for the eake of clearness, only the provisions touch- 
iug résidence and the right to go and corne in the United States be 
regarded, permission is given to réside in the settled portions north 
of the thirty-second parallel of latitude at ail seasons of the year, and 
south of that parallel at ail times except from the Ist day of July to 
the Ist day of November in each year, and to "pass, as a passenger, by 
the usual routes of public conveyanee, to and from any port or place 
within the foregoing limits ; but, if he shall » * * pass beyond or 
be without the foregoing limits, * » * this poliey shall, become 
null and void." The question is, what is the scope of the right given 
"to pass * * * to and from any port or place within the foregoing 
limits"? The answçr to the question dépends mainly upon the force 
of the words "the foregoing limits," aS; used in that clause. The con- 
tention of the défendant in error is, aijd it seems to hâve been the view 
of the court below, that the words imply a limitation of time as well as 
of territory. According to the court's charge to the jury, the assured 
was forbidden tp go "beyond the limits of prescribed résidence," ex- 
cept that, under the permission to travel, he might go "from one port 
or place to any other port or place within the allowed territory, al- 
though the route might take him out of the prescribed limits." That 
is to say, the words, "the foregoing limits," as if f oUowed by the word 
"respectively," are to be applied distributively to each distinct i^egion 
of résidence for the time during which résidence therein is permitted, 
and not to the en tire région of résidence as a whole, and withqut re- 
gard to the implied inhibition against résidence in particular locations 
at particular seasons. FoUowing that construction, the court held 
that, while the journey from Wellman by way of New Orléans to Long 
Beach was passage by a usual route from one place of permitted rési- 
dence to another, the going from Long Beaeh to New Orléans and re- 
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turïiing to Long Beach again on July 31st, no matter for'^iiat purpose, 
was "a breach of the conditions of the policy"; that is tp âà'y, of the pro- 
hibition to "pass beyond or be without the foregoing limits." On that 
interprétation, if Converse, after availing himself of the time between 
trains at New, Orléans to see his physician, had gone on to Wellman, 
or to àhy other place of permitted tesidence except Long Beach, from 
which he started, and thence had returned immediately to Long Beach, 
though by way of New Orléans for the purpose of seeing his physician 
again, it wonld hâve been only what he was permitted to do. To state 
it in another way: If the journey of July 31st had been bégun with 
the intention of going to Wellman, but, on arrivai at New Orléans, it 
had been found necessary or désirable for any reason to return imme- 
diately to Long Beach, it could not hâve been done, consistently with 
the terms of the policy, without flrst going from New Orléans to some 
other place of permitted résidence. Besides such incongruities, this 
construction involves contradiction in the terms of the particular pro- 
vision of the policy under considération. In one clause the right is 
given to pass from one place to another, "within the foregoing limits," 
and in the next clause it is said that to "pass beyond or be without the 
foregoing limits" will nuUify the contract. If, according to the flrst 
clause, a right of travel may lie without or beyond "the foregoing 
limits," it cannot be reconciled with the equally explicit inhibition of 
the second clause against passing beyond or being without those limits. 
There is no such inconsistency in the terms of expression, — one clause 
permitting travel within, and the other forbidding the passing or being 
beyond the intended limits; and they can be made irreconcilable only 
by attributing to the words "the foregoing limits," as flrst used, one 
ndeaùing at one time and another meaning at another time, according 
to the linaitations prescribed for résidence. If, on the contrary, those 
words be treated as having one and the same meaning with référence 
to ail seasons, and as embracing as a unit ail régions in which résidence 
at any séason is permitted in both hémisphères, the entire provision 
becomes harmonious and reasonable. The right given to travel in or 
. through any région where résidence is permitted for any part of the 
year, and from any port ôr place in one of those régions to another by 
the usual routes of conveyance, is not limited to any part of the year ; 
and the prohibition of the next clause is against going oi* being outside 
of the limits of résidence and of travel, as deflned in the preceding 
clause. As employed in the second clause, the words "the foregoing 
limits" evidently hâve a wider scope than the same words in the pre- 
ceding clause. Besides the Régions of permitted résidence, they in- 
clude the usual routes of travel to and from ports and places in those 
régions. The meaning, therefore, is that if the assured shall pass 
beyond or be without the régions in which résidence is permitted, ex- 
cept to gd, as a passenger, by the usual Unes of conveyance between 
ports or places within those régions, the policy shall be void; and per- 
haps it is to be inferred, though it is not explicitly stated, that if he 
shall be'in a specifled région of résidence, but at a time when r^idence 
there is nôt permitted, except it be to "pass, as a passenger," lipon a 
usual route of travel, the policy shall become void. If any such in- 
feirence against the assured is allowable, that would seem to be the ut- 
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most scope of it. It was, therefore, a violation of no condition of the 
policy tbat the assured went from Long Beach to New Orléans, and 
back to Long Beach again, on the 31st day of July, 1894, nor that, on 
arrivai at Nev? Orléans on August 6th, he was compelled to interrupt 
his joumey homeward, and to go to the house of a f riend to die, nnless, 
according to the fair meaning of the policy, construed liberally in favor 
of the assured, he by so stopping ceased to be a passenger and became 
a résident. As already indicated, our opinion is that, to be a passen- 
ger or traveler on a joumey, by a route of public conveyanee, one need 
not be on the constant go. He may not stay on his way eo long, and 
under such circumstances, as to become a sojoumer; but he has the 
right to stop, as a passenger or traveler is to be expected to do, for any 
purpose of business, health, or pleasure, — and especially when sick- 
ness makes it necessary. Whether, in this instance, the interruption 
of the journey was improper, was, in the view most favorable to the 
défendant in error, a question of fact, or of mixed law and fact, to be 
submitted to the jury upon proper instructions. Many decided cases 
hâve been cited, to some of which référence was made by the court be- 
low; but, upon our view of the proper construction of the policy, they 
are not relevant, and need not be reviewed. The point decided being 
that the évidence in the record does not ehow conclusively that there 
had been a breach of any condition of the policy, the question does 
not arise whether a conceded or established breach, for which by its 
terms the policy is to become void, may be excused because produced 
by an act of God or other like cause. The judgment below is reversed, 
and the cause remanded with direction to grant a new trial. 
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(Circuit Court of Appeals, NInth Circuit. February 6, 1899.) 

No. 466. 

tesubanck— lwb polict— foufeiturb— nonpatmbnt dp prbminm— notiob — 
Validitt. 

A policy provlded that, after it had been In force three months, one 
month's grâce would be allowed in payment of subséquent premlums, 
which became due annually on July 19th. Laws N. Y. 1892, c. 690, art. 
2, § 92, by which the policy was govemed, provides that no life Insurance 
corporation doing business in that state shall déclare a policy forfelted 
for nonpayment of premlum when due, unless a notice statlng the amount 
due, the place of payment, and the person to whom payable shall be malled 
to the person insured at least 15, and not more than 45, days, prlor to the 
day when the same f ails due, and statlng that, unless the amount then due 
shall be paid by such date, the policy wlll become forfelted, and déclares 
that, If payment so demanded Is made wlthln the tlme llmited therefor, 
It shall be a full compllance with the policy, and that no such policy shall 
In any case be forfelted untll the expiration of 30 days after the mailing 
of such notice. Plalntlff's décèdent paid two annual premiums prior to 
June 27, 1896, when défendant malled him a notice In compllance with the 
statute, except that it declared that, unless the premlum was paid on or 
before July 19th, the policy would be forfelted, but also stated that the 
notice was sent in compllance with the New York law, and dld not modify 
the provisions of the policy. The premium due July 19, 1896, was not 
paid, and assured died in November of that year. HeU, that since, under 
the statute, the policy could not be forfelted until 30 days after the mailing 

* Reheariug denied May 23, 1809. 
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of the notice, and that that perlod could nôt expfre betwèen June 27th 

/ . and July 19th, and in Tiew of the grâce prdvision of the polici', the notice 

fleClaring that it wouldi be: forfeited, if payment was nptmade on the 

,, latter date, was invalid, and henqe that the policy was cont^nued in force. 

In Error to the Circuit Court of the United States for the North- 
ern Ditigion of the District of Washington. 

Geo. H. Durham, for plaintiff' in error. 
Preston, Carr & Gilmaiî^ for défendant in error. 

Beforq QHiBEBT, KOS^, an/i MORKOW, Circuit Judges. 

EOSS^ Circuit Judge". This was an action upon a policy of life 
insurance issued by the New York Life Insuraace Company by which 
it in^ured the life of one Walter F. Dingley. That the contract was 
made; under and subject to the laws of the state of New York is not 
disputçdt ïts date is August 3, 1894, > and one of the considérations 
for; thié cflûtract was the payment to the company by the insured, in 
advaiiC(Ç!i, pf |158, "and ofthe payment of a like sum on. the 19th day 
of , July ;i;n every year thereafter duringthe continuanee of this poU 
icy,:ijntil twenty full years' premium shall bave been paid." The con- 
tract ^Jffther provided, ampng other things, as follpws: ;: 

"No agent: bas .power, in behalfof, the company, to make ôr modify this 
orany cQfitract of insurance, to.extend the time for. paying a premium, to 
waive any f orf eiture, or to bihd tlie company by malsing any promise, or mali- 
iii^ or receifing any représentation or Information. Thèse powers can be ex- 
erolsed bnly by the presia*ht,;,vice président, ' second vice président, actuarj', 
or seeretary, and will ;not bel delegated. AU premium» are/dtie and payable 
at the home ofiice of the company, unless otherwise agreed in writing, but 
may be paid to agents producing receiptSn-signed by the président, vice prés- 
ident, second vice président, actuary, or seeretary, and countersigned by such 
agents. If any premium is not thus pai4 on or before the day when due, then, 
except as hereinafter otherwise provided, this rwllcy shall become void, and 
ail payments prevlously made shall remain the property of the company. 
After this policy shall bave been in force three months, a grâce of one nionth 
will be allowed In payment of subséquent premiums, subject to an interest 
chargç of -five per cent, perannum for the number of days during which the 
premium remains due and unpald. During the said month of grâce, the un- 
paid premium, with interest as above, remains an indebtednçss due the com- 
pany, and, In the event of death during the said month,. this indebtedness will 
be dedtlcted from the amount of the insurance." , ; . 

Ai the time of the making of the contract in question there was, and 
yet is, in force, a statute of the state of New York which provides 
as follows: 

"No t'orf eiture . of Policy Without Notice. No life insurance corporation 
doing business in this state shall déclare forfeited or lapsed any policy 
hereafter issue* or renewed, and not issued upon the payment of monthly or 
weekly premiums, or unless tïie same is a term insurance contract for one 
year or less, nor shall any such policy be forfeited or lapsed by reason of non- 
payment, when due, of any premium, interest, or installment oy any portion 
thereof, required by the terms of the policy to be paid, unless a written or 
printed notice stating the amount of such premium, interest, installment, or 
portion thfereof due on such policy, the place where it shquld be paid, and the 
person to whom the same,ls payable, shall be duly addressed and inailed to 
the person whose life is insured, or the assignée of the policy, if notice of the 
assignment bas been given to tlie corporation, at his or her last known post- 
offlce address, postage paid by the corporation, or by an offlçer thereof, or per- 
son appointed by it to coïlect such premium, at least fifteen, and not more 
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than forty-flve days prlor to the day when the same is payable. T'he notlc* 
shall also state that unless auch premium, interest, installment, oi ^(^'•tiou 
thereof, then due, shall be paid to the corporation, or to a duly-appoiiivfca 
agent or pçrson authorized to collect such premium, by or before the day It 
falls due, the policy, and ail payments thereon, wlU become forfeited and void, 
«xcept as to the right to a surrender value, or paid-up poUcy, as In thls chap- 
ter provided. It the payment demanded by such notice shall be made wlthin 
the tlme limlted therefor, it shall be talîen to be In full compliance with the 
requirements of the policy In respect to the tlme of such payment; and no 
such policy shall in any case be forfelted or declared forfeited or lapsed until 
the expiration of thirty days after the mailing of such notice. The affidavit 
of any ofllcer, clerk, or agent of the corporation, or of any one authorized to 
mail such notice, that the notice required by this section has been duly ad- 
dressed and mailed by the corporation issuing such policy, shall be presump- 
tive évidence that such notice has been duly given." Laws 1892, c. 690, ert. 
2, i 92. 

Two premiums, aggregating $316, were paid on the policy, being 
those for the years 1894 and 1895. The premium for 1896 was not 
paid, and on the 12th day of November, 1896, the insured died at the 
city of Seattle, state of Washington. In his application for the 
policy, the insured gave his post-offlce address as Oaldand, Alameda 
county, Cal. Subsequently, to wit, April 8, 1895, he notifled the 
Company in writing that he had changed his résidence to Seattle, 
Wash., and requested that thereafter ail notices should be addressed 
to him at that place, post-olBce box 1272. This change of address 
was noted in the books of the company, and was thereafter the post- 
office address of the insured last known to it. On the 27th day of 
June, 1896, the company deposited in the United States post office 
at San Francisco, Cal., postage prepaid, a notice addressed to the 
insured at Seattle, as directed, which notice was printed on a card, 
and reads as foUowa: 

"(2) Bring this card wlth you when paying premium or Inclose It with your 
remittance. The New Yorli Life Insurance Company hereby gives notî.?e that 
on policy No. 628,645 a premium of $158 will be due July 19, 1896, provideâ 
the policy be then in force. This premium will be due and payable at tUe home 
office, 346 and 348 Broadway, New Yorlc, to the cashier of the company, or 
to Fred G. Eeddlng, ca:shier, Mills Building, San Francisco, Cal., on the pro- 
duction of the offiélal rècelpt therefor. TJnless such premium then due shall 
be paid to the company, or to a duly-appolnted agent or person authorized to 
collect such premium, by or before the day it falls due, such policy, and ail 
payinents thereon, will become forfeited and void, except as to the right to a 
surrender value or paid-up policy which may be provided in said policy, or 
by statute. Thls notice Is required by the law of New York, ai: : iloes not 
modlfy any of the terms of the contract. John A. McCall, PiL^^^ident. 

"Kemittance should be made by banli draft, post-offlce or express money or- 
der, or certified check, payable to the order of the New York Life Insurance 
Company. [Over.] 

"Notice to Policy Holders. 

"No agent has power, in behalf of the company, to make or to modify any 
contract of Insurance, to extend the time for paying a premium, to waive any 
forfeiture, or to bind the company by making any promise, or by mabing or 
receiving any représentation or Information. Thèse powers can be exeroised 
only by the président, vice président, second vice président, actuary, or sec- 
retary of the company, and will not be delegated. Ail premiums are due and 
payable at the home office of the company unless otherwise agreed in writing, 
but any premium may be paid to an agent, producing a receipt therefor, signed 
by the président, vice président, second vice président, actuary, or secre^ 
tary, and countersigned by such agent If any premium Is not thus paid on 
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or before the day when due, then (except as otherwise provîded) the policy 
shall become void, and ail payments prevlously niade shall remain tUe prop- 
erty of the Company. If any'premium is not paid upon the date wheu due, 
a grâce of one month Is allowed by the company wlthln' which the overdue 
premlum wlll be accepted, if pald, wlth interest, at the rate of 5 per rent. per 
annum. Dtiring this month of grâce, the policy is contlnued in full force, 
ïhe acceptance of any premlum by the company after the expiration of the 
month's grâce 1b subject to the condition, and upon the express warranty on 
the part of the holder of the policy that the Insured Is in good health, and is 
not to be construed as a waiver of the conditions of the policy asto future 
payments, nor as establlshing a course of deallng between the company and 
the holder of the policy. Please notify the branch office to which you pay 
your premium of any error or change in your post-office address, in writing, 
glvlng the number of each policy now held by you." 

The only question, in the case is whether or not the policy became 
forfeited by reason of the honpayœent of the premium for the year 
1896. Tke statute of New York, under and subject to which the 
policy was issued, declajr'es, as bas been seen, among other things, 
that no life Insurance corporation doing business in that state shall 
déclare forfeited or lapsed any policy thereafter issued, by reason of 
nonpayment, when due, of any premium required by the terms of the 
policy to be paid, unless a written or printed notice, stating the 
amount of such premium, the place where and the persoij to wliom it 
ahould be paid, shall be duly addressed and mailed tothe person 
whose life. was insured, at his or her last known post^oiHce address, 
postage prepaid, at least- 15, and not more than 45, days prior to the 
date when the same is payable. The notice is also, by the statute, 
required to state that, unless sucli premium be paid to ,the corpora- 
tion or to a duly-appointed agent or person authorized to coUect 
such premium, by or before the day it falls due, the policy, and ail 
payments thereon, will become forfeited and void; witb.a provision 
to the effect that no policy shall in any case be forfeited, or declared 
forfeited or lapsed, until the expiration of 30 days after the mailing 
of such notice- But for this statute, there could be no doubt that 
the policy in question was forfeited; for not only was the premium 
for the year 1896 not paid on the 19th day of July of that year, nor 
within one month thereafter, but it was not paid at ail. The stat- 
ute, however, which entered into and controls the contract of the 
parties, probibits such forfeiture unless the company gave the pre- 
scribed notice. It is manifest, therefore, that the , real question is 
whether the notice of June 27, 1896, conforms to the statutory re- 
quirements. It is not disputed that it was properly addressed and 
mailed. The purpose of the statute was, as said by the court of 
appeals of New York in McDougall v. Society, 135 N. Y. 556, 32 
N. E. 252, "to afford a protection to the assured by the reasonable 
requirement of a notice, couched in plain terms, from the insurer, 
before the interests of the assured could be forfeited." And it has 
been several times decided by the same court that the provisions of 
the statute respecting forfeitures should be strictly interpreted in 
favor of the assured, and that the défense of a forfeiture through 
nonpayment of premium is not available to an insurance company if 
there has been any substantial departure on its part from the provi- 
sions of the statute in regard to notice. De Frece v. Insurance Go., 
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136 N. Y. 144, 32 N. E. 556; Baxter v. Insurance Co., 119 N. Y. 450, 
23 N. E. 1048; Phelan v. Insurance Co., 113 N. Y. 147, 20 N. E. 827; 
Carter v. Insurance Co., 110 N. Y. 15, 17 N. E. 396. 

The flrst part of the notice in question informed the insured that a 
premium of |158 would bôcome due on the policy July 19, 1896, and 
stàted where and to whom payable. It next informed him that un- 
less such premium, then due, "shall be paid to the company, or to a 
duly-appointed agent or person authorized to collect such premium, 
by or before the day it falls due, such policy, and ail payments there- 
on, will become forfeited and void," with an exception not important 
to mention. So far, this was a substantial compliance with the 
requirements of the statute, the provisions of which are, as has been 
seen, that notice shall be given of the day when the premium will 
become due, in the prescribed way, at least 13, and not more than 45, 
days prior to the date when the premium is payable, with informa- 
tion to the effect that, unless paid by or before the day it becomes due, 
the policy, and ail payments thereon, would become forfeited and 
void. It cannot be doubted that, under the terms of the policy in suit, 
the premium for the year 1896 became payable on the 19tli day of 
July of that year. The company was therefore required by the stat- 
ute to give the notice not less than 15, nor more than 45, days prior 
to that date. It was given June 27, 1896, and was therefore within 
the prescribed time. Yet the forfeiture for failure to pay the pre- 
mium on the 19th day of July, 1896, of which notice was thus given, 
was prohibited, both by the statute and by the provisions of the 
policy. It was prohibited by the statute by virtue of that clause 
thereof declaring that "no such policy shall in any case be forfeited 
or declared forfeited or lapsed until the expiration of thirty days 
aiter the mailing of such notice." The notice having been mailed 
June 27, 1896,— only 21 days prior to July 19, 1896,— there was this 
statutory inhibition against forfeiture for the nonpayment of the 
premium on July 19, 1896; and, under the terms and conditions of 
the policv, it was not possible for the forfeiture to occur until the 
expiration of one month's grâce from July 19, 1896, on which day 
the premium was by the policy declared to become due and payable. 
Of this the notice also informed the insured ; for, af ter reminding him 
that the premium became due and payable July 19, 1896, and inform- 
ing him, wrongly, that, if it was not then paid, the policy, and ail 
payments thereon, would become forfeited and void, it proceeded to 
say that such notice was given because of the statute of New Yojk, 
and that it did "not modify any of the terms of the contra et"; one 
of the provisions of which, it reminded the insured, was that: 

"After this policy shall hâve been in force three months, a grâce of one 
month will be allowed for payment of subséquent premiums, subject to an 
interest charge of flve per cent, per annum for the number of days during 
which the premium remains due and unpald. During the said month of 
grâce, the unpald premium, with Interest as above, remains an indebtedness 
due the company, and, in the event of death during said month, this indebted- 
ness will be deducted from the amount of the Insurance." 

Thèse contradictory and inconsistent notices do not answer the 
requirement of the New York statute, as construed by the court of 
appeals of that state, which demands a notice to the insured in 
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plaiOV aOid tterefore unambiguous, tçjims, pf the time when, the pre- 
miuio; wiU be duc, ajid <)fi:l;lîpe time when a.;forfeiture will aecrue if not 
theretofore paid. Tbje insored, in the présent instance, receiving the 
iPQtifie sent ibiinîtytlie: Company, and fropi lack of ability, op neglect, 
nffit liaving:paidith,epremium;on the 19th day of J^ly, 189Q, migjit 
Tery.readily hiavie suppoaed t^ât his failure to pay, oç that;day worked 
aiorfeitmre <)f,the policy," for in thiefirst part of the notice he waa 
distinctJy so to}d, although wpppgly, as has been shown. Receiying 
such notice, froni the compaoy, and thç 19th day of July, 1896, having 
come and gQnè without the payment of the premium, it might very 
well hâve happened th?it; the insured relied upon the information 
thus conyeyed, and abandoned ail effort to pay the premium, without 
Ipoking to the statute of New York, or to the grâce clause printed on 
the back of the notice,: |to which hi^» attention was also directed in 
the noticCj; by one of, whieh provisions he was still allowed 8 days, 
and by the other 30 âays, after July 19, 1896, within which to pay 
the premium, and ayoid the forfeiture of his policy. 

The action of the co^rt below in respect to the instructions re- 
quested by the plaintiff ;in error, and in respect to those given to the 
jury, pursuant to wh^çh a verdict was returned for the plaintifE in 
error, beiiig inaccorda^cewith the views above expressed, the judg- 
ment is affîrmed. .i 



PBBFBBBBD ACq. INS. CO. OF NEW YORK y. BARKEIÇ, 
(Circuit Csurt of Appeals, Fifth Clïcult February 28, 1899.) 

L Accident Imsurasck— iCoHBTRUOTioN of; Pomct-^Sofficiknot ;0f Pboof of 
AcciDïJiîTA|if Death. 

TJndéf ail accident policy requlriné the cïaimant thereui^der, In case of 
the death or dlsabillty of tlie Insùred, to tùmish dltect itid positive proof 
that the dèath or dlsablUty resulted proxima:tely and solely from ac- 
, qidental causes, thetestlmony of eyewltnesses to the death of the insured 
Is not , required, where there wa,8 no wltness, but the furnlshlng of such 
clrcumstantlal évidence as waa àfterWards sufflclent to satlsfy a jury 
that the death resulted from one bf tîié causes Insured agalnst must be 

■ deemed to havé been à fibfflclent compllance wîth the requirement. 
a. Jddgmbnts—Plï) ADiNfl Aé Adjudication. 

Under.tjie prescrlbed practlce In Lioulsiajia, a défense; of res Judicata 
must be spJBcialiy; plea4ç4 to be avallable. 

8., JoBisDioTiON OF Fkdbrai* Courts — Citizenship— AniiisBrepiTT of BviisENCK. 
Testlmôny In référence to the cltizenshlp of the partieê Is only admls- 

■ Bible in support of allégations properly made In the pleàdlngs.i 

In Error to the Circuit Court of the United States ; if oi? the Eastern 
District of Louisiana. i,! ' 

This was an, action brought In the TJnlted States circuit court for the 
Eastern district of Louisiana by Mrs. Harrlet Barlter, wldow«f , J. W. Barlîer, 
agalnst the Preferred Accident Insurance lOompany of.New Yorls, upon a 
policy of Insuraaice of that! Company heid by hlm in favor of hls wlfe. Ver- 

1 As to alleg^i^ns of dtlzenshjp, see note to Shipp v. Williams, 10 G. O. A, 
249, ànd supplementary thereto, under same title, note to Mason v. DuUagham, 
WC. C'A. 288.'' 
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dlct was for ?3,000, the full amount of the pollcy. The case was bronght 
hère by sald insuranee company upon a wrlt of error. For former report, 
8ee 32 C. O. A. 124, 88 Fed. 814. 

Mr. J. W. Barker held an accident pollcy for $3,000 wlth the Preferred Ac- 
cident Insurance Company. It was what Is known as a "restricted pollcy." 
It Insured him solely agalnst the effects of bodily Injury caused solely'by 
extemal, violent, and accidentai means. A further clause provlded that it 
dld not extend to or cover any cause of dlsability or death whatever, except 
where the claimant shall furnish to the company direct and jKtsitive proof of 
Buch djsabllity or death whlch resulted proximately and solely from accidentai 
causes. Death by freezlng was excepted. Clause 2 of conditions in the pol- 
lcy provides that, "unless direct and positive proof of death or injury and 
duration of dlsability shall be furnished to the company wlthin the followlng 
limlt of tlme: (1) As to fatal injuries, wlthin two months from the date of 
death, • • • then ail claims based thereon shall be forfeited." Other 
conditions named in the pollcy were numerous, but become unimportant un- 
der the assignment of errors in this case. 

Testimony talîen at the trial tended to show that Barker lost hls life as 
foUows: Qulte early in the morning of the 26th of November, 1896, he went 
hunting near the Eigolets, and was last seen alive about 7 o'clock in the 
morning. About 5 o'clock that evening one J. G. Sanford found him dead, 
standing In mud and water up to between his knees and hlps, leaning 
aeross his boat, and grasping in his hands bunches of grass that had been 
growing near the shore. The dueks he had shot, together wlth the decoys 
he had been using, his coat, and other property were arranged in the boat. 
The bow of hïs lioat was resting upon shore. Sanford, who was a tall 
strong man, llfted him out wlth considérable difflculty, and placed him in the 
boat. It was shown that Barker had been tn good héaltb, and that he was 
an experiençed hunter. The évidence also showed that tbe day was very 
cold; that it had been ralnfng hard; that Barker was a small man, weighing 
about 120 pounds. There were no marks of violence on the body, and Dr. 
Fenner téstiiied, from his examination, he came to the conclusion that Barker 
died from being exposed to the cold weather, etc., as the resuit of being 
bogged' up, and was unable to extrlcate hlmself, and avold the effects of the 
cold weather and wàter. 

Hetves T. Gurley, for plaintiff in error. 
SolomOn Wolfl, for défendant in error. 

Before McCORMICK, Circuit Judge, and BOARMAN and 
SWAYNE, District Judges. 

SWAYNE, District Judge (after stating the facts as above). At 
the close of the testimony defendant's counsel moved the court to 
instruct the jury peremptorily to ând a verdict for the défendant 
on the grounds following: 

"First, that the proofs of death were not furnished to the company In ac- 
coTdance wlth the requirements of the pollcy, and were not such proofs as 
were required; second, that the judgment of the court herein on the excep- 
tions acts as res Judicata to the effect that thèse proofs were not sufflcient; 
thlrd, on the ground that it has not been afQrmatively or posltlvely shown 
that the death of J. W. Barker was the resuit of an accident" 

The only assignment of errors brought up in the record is the 
following: 

"The lower court erred In ref using the motion made by défendant, at the 
close of the testimony, to direct a verdict for the défendant, and refusing such 
verdict, as fully shown by the reasons and statements contained in bill of 
exceptions No. 1; and erred in refusing to admit the testimony regardlng 
the- citlzenshlp, as shown by the statements contained in bill of exceptions 
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No,, 2,— whic^i bills of, exceptions Nos. 1 and 2. are; by référence, made a pp,rt 

of this âssignmeiit of errors, as if repeated and copied in fijll." . : . ■ - 

The first question raised by the assignment of erfors, iinfler bill 
of exceptions ^o. 1, is in référence to furnishing prbofs of death 
to 'the compaiiy in accordance with the requirements of the policy. 
A careful inspection of the record shows that said proofs were 
sent and reeeived by the compàny long before the time had e5ï>ire*i 
in whieh they shouïd be sent under the terms of the policj. Said 
proOfs consisted of a sworn statertient of John G. Sijinf ord, detail- 
iijg the circumstances under which he found the body of the de- 
ceased; the affidavits of the clergyman and the undertaker who 
oflficiated at the f uneral that they identifled the body as that of 
J. W. Barker; the forïnal questions aiid answers propounded to 
the benéflciàry, Harriet Barker, algo sworn to; the certiflcate of 
the board of health for the parish of Orléans, describing the de- 
ceased, stating cause of death to be exposure; and the certiflcate 
of Dr. Fenner, assistant coroner, and the certiflcate of coroner, 
as to death from exposure. It would be difScult to see how more 
thorough and satisfactory proofs of deàth could hâve been f urnished 
than the above, under the' circumstances. 

We do not lose sight of the contention of thé company, as ex- 
pressed in its letters, at the trial, and brought up hère as one of 
the principal grounds of défense, that the company must be f ur- 
nished with direct and positive proof that death resulted proxi- 
mately and solely from accidentai causes. It is admitted that 
no one ^ituessed the death of the insured, but there are other 
évidences than the testimony of eyewitnesses that can properly 
be considéred, and, if the jury flnd them satisfactory and cbn- 
vincing, they are direct and positive enough to sûstain the verdict. 
The previous good health of the deceased, the condition of the 
body when found, the depth of mud and water in which he died, 
the difiiculty of remoying the body from the bog, the position 
and contents of the boat, and the character and température of the 
weather, were important facts, properly submitted to the jury, to 
enable thepi to deterniine the issues formed in the case. In this 
case, as iùmany others, yhere the body of the insured is found, and 
no one has witnessed thë death, the circumstances and surround- 
ings are the only évidente that can be produced to détermine the 
cause of the death. Such facts must be submitted to tlie jury for 
their considération, and their flndinè thereon is fln^l. It would 
hâve been grave error for the trial jùdge to liàve complied with 
the request of the défendant below and directed a verdict for it. 

The recordr (ioes not disclose the fact that the ruling of the 
circuit court ùpon the excéptioûs to the flrst pétition was rès judi- 
cata. Said pétition w^s, a|terwards amended, gjiditthere is no plea 
in the record specially setting up "res judicata" as a défense, 
according to the practice prescribed in the^ state of Louisiana. 
Therefore ithat défense "(jdiinot be nr^ed hère. The testimony in 
référencé ip the citizensnip . o.f the parties litigant was not admis- 
sible for the same reason. It was not pleaded, and, according 
to:tlie practice hère, évidence could not be admitted at the tr-iàr 
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on that subject. As this disposes of ail the questions raised by the 
assignment of errors, we believe the judgment of the lovver court 
should be alfirmed. 



WHITE et al. v. INSURANCE CO. OF NEW YORK. 

SAME V. GERMAN ALLIANCE INS. CO. 

(Circuit Court, D. Rhode Island. March 6, 1899.) 

1. Insuranck— Brokers— AuTHORiTT. 

An insurance broker was employed to obtain $40,000 additional In- 
surance on property which was insured for $60,000, and thereafter, on 
being notified that défendants desired to cancel the polieles purchased, 
procured other insurance to be substltuted therefor, the pollcies for which 
had been mailed, but not reeeived, at the time of the loss. Held, that the 
broker had no authorlty to increase the total insurance beyond $100,000, 
and hence that both sets of pollcies were not in force at the time of the 
loss. 

2. Samk— PoLiciES— Assdred's Possession— Effbct. 

Mère possession of pollcies by assured at the time of loss is not con- 
clusive évidence that they were in force at that time. 

3. Samb — Broker — Agent dp Assuked. 

The fact that an insurance broker was authorized to procure insurance 
does not make him the agent of assured to receive notice of cancellation 
of the pollcies. 
4 Samb— AuTHORiTT to Sdbstitute. 

An insurance broker was authorized to procure certain insurance, and 
given discrétion in the sélection of the companies. At various times 
previous to the loss, he procured substituted insurance, selecting new 
companies, without objection from assured. Previous to the loss, de- 
fendants notified the broker that they desired to cancel the pollcies, where- 
upon he, witb knowledge of assured, procured other insurance. The new 
policies had not been delivered at the time of the loss, nor had assured 
surrendered the old ones, but he made claim under the substltuted policies, 
and reeeived moneys thereon, and afterwards surrendered the old poli- 
cies. Held, that the substitution was authorized, and that défendants' lia- 
bility on the old policies had ceased before the loss. 

P. W. Tillinghast and W. G. Roellier, for plaintiffs. 

E. S. Mansfield, J. M. Ripley, and J. Henshaw, tov défendants. 

BEOWN, District Judge. Thèse are actions on lire policies, and 
were heard upon évidence, jury trial being waived. Before the loss, 
the broker who had placed the policies in suit was notified that the 
défendants desired to cancel the policies. Thereupon the broker con- 
tracted for new insurance to replace the old, and notified the défend- 
ants' agents thereof. The new policies were issued by other compa- 
nies before the loss, but were in the mails at the time of the flre, 
and had not reached the broker or the plaintiffs. The old policies, 
now in suit, were in the possession of the plaintiffs at the time of 
the flre. The plaintiffs claim that the policies in suit were in force 
at the date of the flre, for the reason that no effective notice of can- 
cellation had reached the plaintiffs before the loss. They claim — 
First, that, at the time of loss, both the original policies and the 
new policies were in force, and that the liability of the défendants is 
to contribute to a loss of |83,000 on the basis of a total of $127,000 
of insurance; second, that if both sets of policies were not in force, 
S3 F.— 11 
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and if the total insiirance was but |100,000, the défendants are liable 
to contribute on that basis to a loss of $83,000. It is agreed that the 
loss on the property was $83,000. 

We will flret consider whether both sets of policies were in force 
at the time of loss. We think that it will appear that, though there 
may be some dilHculty iti determining which set of policies shall bear 
the loss, there is little difiSculty in determining that one set of poli- 
cies only was in force, .and not both sets. 

The insnrànce broker, Tillinghast, was authorized to place Insur- 
ance upon the plaintiffs' mill property to the amount of $40,000. 
It is undisputed that he had no authority to exceed this amount. 
It is also Glearly established by the évidence that no act of Tilling- 
hast's was ratifled with any intention of increasing the gross amount 
of insurance. It is agreed that, there being $60,000 previous insur- 
ance, Tillinghast was employed to irijcrease the amount to $100,000. 
In the plaintiffs' brief it is said: 

"It is true that the iiartles haâ not Intended that there should hâve been 
more than $100,000 In ail on the property, but they had not carrled thelr In- 
tentions into légal effect, as they had not taken the proper steps to cancel 
the policies before the new ones were issued." 

The error of the argument advanced to prove the existence of $127,- 
000 of insurance, in violation of the plaintiffs' instructions and of 
the acknowledged intent, lies in attempting to separate into two parts 
what was intended as a single transaction. What Tillinghast as- 
sumed to do Oti behalf of the plaintiffs was to substitute insurance. 
To effect a substitution, and also to keep within his authority to 
maintain insurance to the amount of $40,000, it was essential that 
Tillinghast should perform two acts which were related and comple- 
mentary parts of the single complète transaction bf substitution. 
If he took out new insurance without canceling old, or if he canceled 
old insurance without taking out new, he violated his instructions, and 
failed to maintain $40,000 insurance. 

The only other possible construction for the plaintiffs on this 
branch of the case is that though Tillinghast exceeded his original 
authority, by taking out $27,000 additional insurance, this was subse- 
quently ratifled by the plaintiffs. The complète answer to this is 
that the plaintiff Oscar H. White, on the witness stand, expressly dis- 
claimed doing so; and there is abundant évidence in his letter to 
G. B. Shove, dated October 19, 1897, and in his ptoof of loss to the 
Insurance Company of the State of New York, that he intended to 
adopt the broker 's complète act of substitution of insurance, includ- 
ing both the cancellation of old policies and the taking out of new. 

There is no basis whatever in the évidence for the claim that the 
plaintiffs intentionally adopted that part of TiUinghast's act which 
was for their beneflt, to wit, the procurement of new policies, and re- 
pudiated that part which was to their, détriment, — the cancellation of 
the old policies. If the broker'» acts were originaUy authorized or 
subsequently ratifled, only the new policies were in force. If not au- 
thorized or ratifled, only the old policies were in force. If it is true 
that the old insurance was in forée, because the policies had not 
been delivered up by the plaintiffs at the time of the flre, then it ÏB 
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equallj' true that the new policies were not in force, because they 
had not then been accepted by the plaintiiïs. If, under the circum- 
Btances, there could be a ratification after the Io8s,^-a question which 
it seems unnecessary to décide in this case^ — we should be com- 
pelled to apply the rule that, if a principal ratifies that which favors 
him, he ratifies the whole. Gaines v. Miller, 111 U. S. 395, 398, 4 Sup. 
et. 426. If a ratification of the taking ont of the new policies was 
made, that would necessarily be équivalent (under the undisputed 
évidence) to a ratification of the cancellation of the old insurance. 
I flnd, therefore, that, at the date of loss, only |100,000 of insurance 
was in force. 

The main question in the case, therefore, is: Was Tillinghast au- 
thorized, before the fire, to substitute insurance, by taking ont new 
insurance, and canceling old? If he was so authorized, there can be 
no doubt that a complète substitution of insurance was effected 
before the loss; since he had placed the new insurance, and given 
notice thereof to the défendant, long before the fire. The mère pos- 
session of the written policies is not conclusive. It is true that the 
fact that Tillinghast was authorized to procure the insurance did not 
make him the agent to receive notice of cancellation. Grâce v. In- 
surance Co., 109 Ù. S. 278, 3 Sup. Ct. 207. There is, however, in the 
présent case, évidence of a course of dealings which tends to establish 
the authority of Tillinghast to maintain insurance to the amount of 
f 40,000, and from time to time to substitute insurance for that orig- 
inally taken out. I flnd that Tillinghast was instructed in gênerai 
terms to procure |40,000 insurance, and was given full discrétion in 
the sélection of the original companies; that he at varions times 
between July 22, 1897, and the date of the fire, August 19, 1897, pro- 
cured substitutional insurance, selecting the new companies without 
objection from White, who, upon receipt of the new policies, returned 
the old to Tillinghast; that on July 24, 1897, Tillinghast, in writing 
White, requested the return of other policies, saying, "I will send 
you others to take their places;" that on July 27, 1897, he wrote, "I 
will hâve to make another change, when I will send you policies by to- 
morrow, which I trust will make everything ail straight;" that on 
August 3, 1897, Tillinghast wrote for other policies, saying, "I will 
send you others to take their places;" that on August 6, 1897, he 
wrote, "I hâve replaced ail the insurance on both mills now. Please 
return me at your earliest convenience ail the policies you hâve, 
except the two I send you to-day." I flnd from this évidence that 
Tillinghast was given the same discrétion in the sélection of new com- 
panies as in the sélection of the original companies. Though there 
is no évidence of any authority given in express language to substi- 
tute insurance, and though it appears that White in no case surren- 
dered an old policy until after the receipt of a new one, I think that 
the course of dealings between White and Tillinghast is suflicient 
évidence that Tillinghast was authorized to make a substitution of 
policies. The acquiescence of White, and the absence of any protest 
under circumstances which would hâve called for a protest had Til- 
linghast's assumption of authority been unwarranted, are matters 
deserving spécial attention. Tillinghast's letter of August 6th con- 
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vej^ed the information tliat the insurance covered by tlie polîcies in 
suit had been replaced;. yet it does not appear that White took any 
steps to Jfepudiate this act in Ms behalf. Furthermore, White, while 
on the stand, made no déniai tbat Tillinghast was authorized to substi- 
tute insurance, nor did he testify tliat he exceeded Ms authority in 
so doing. Wé should also consider, as bearing upon the question 
of original authority, the fact that White adopted the beneflts of 
what the broker did, and made daim under the substituted policies, 
and received moneys on account thereof. Tillinghast's authority was 
not questioned by the plaintiffs at the time of the loss. On the con- 
trary, the new policies were accepted, and claim made and payment 
received thereunder; and the old policies now in suit were surren- 
dered on the 24th of August, about four days after the fire, after thé 
plaintififs had taken légal and other advice. On the whole évidence, 
I am of the opinion that, by a prépondérance of évidence, it is estab- 
lished that the substitution of new policies for old was duly authorized, 
and that, before the time of the loss, the liability of the défendants 
had ceased, through the substitution of other contracts of insurance 
for those of the policies in suit. If, for any purpose, the parties désire 
a inore spécifie statement of flndings of fact or law, they may within 
10 days présent requests therefor. Judgment will be for the dé- 
fendants. 



BRANNIGAN et al. v. UNION GOLD-MIN. 00. 

(Circuit Ck)urt, D. Colorado. March 11, 1899.) 

No. 3,827. 

Death bt Wrongfdl. Act— Right of Action under Colorado Statute — 

NONRESIDBNT AliENS. 

Nonresident aliens are not entltled to the beneflt of the Colorado statute 
giving a right of action for death by wrongful act to the next of kin of the 
deceased, and cannot maintaln an action thereunder. 

On Demurrer to Complaint. 

Scott Ashton, for plaintiffs. 

Wolcott & Vaile and Charles W. Waterman, for défendant. 

HALLETT, District Judge (orally). James Brannigan and Mary 
B. Brannigan against the Union Gold-Mining Company is an action 
to recover damages for the death of the plaintiffs' son. Deceased 
was in the employ of the défendant Company, and it is alleged that 
his death occurred from négligence of the company in respect to 
the management of the mine while he was in such employaient. The 
action is based upon the statute of the state which gives the right to 
the father and mother to recover damages in the case of a death oc- 
curring through the négligence of the défendant under circumstances 
shown in the complaint. A demurrer was put in to the complaint 
upon the ground that it appeared in the complaint that plaintiffs are 
nonresident aliens, they being citizens and résidents of Ireland, in 
the kingdom of Great Britain. It is not averred that they were ever 
résidents of Colorado, or any part of the United States^ " In support 
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of îts contentiôri, défendant cited the case of Déni v. Eailway Co., 181 
Pa. St. 527, 37 Atl. 558. That is a case in which it was ruled that 
a nonresident alien has no right of action under a statute similat* 
to the statute of this state. I hâve examined the statute of Penn- 
sylvania, and upon this question it is the same as the statute of Colo- 
rado ; that is to say, the right of action is given to certain représenta- 
tives of the deceased generally, and without any statement as to 
whether they shall be citizens of Pennsylvania or résidents of Penn- 
sylvania. In that respect the statute is not différent from the stat- 
ute of the state of Colorado. The reasoning of the court upon thé 
subject is clear and fuU to the point that such a statute cannot be 
taken to be for the beneflt of people residing in foreign parts. The 
court says that '^No case has been brought to our notice in which 
an English court has held that a nonresident alien is entitled to thé 
benefits conferred by the act of 1846." The act of 1846 I understand 
to be Lord CampbeH's act, which has been the précèdent for ail stat- 
utes in this country. "The same may be said of the décisions of the 
courts of our sister states having statutes similar to our own ;" that is 
to say, there is no décision anywhere upon this subject other than that 
made by this court. Under the circumstances, I see no reason for 
denying the force and effect of this opinion. It appears to be founded 
upon good reason, and to be as applicable in Colorado as it is in 
Pennsylvania. 

The plaintiffs' counsel was able to call the attention of the court 
to the case of Luke v. Calhoun Co., 52 Ala. 118. That case was 
founded upon an act entitled "An act to suppress murder, lynching, 
assaults and batteries" (Laws 1868, p. 452), and it appears from the 
statement of the case — I hâve not seen the act referred to, but it 
appears from the statement of the case — that it allowed the sur- 
viving parents to recover a penalty of $5,000 for the death of a son 
occurring through violence; such recovery to be against the county 
in which the crime was committed. The court in that case held 
that nonresident aliens could recover under that act, but the décision 
appears to bave been upon the ground that this was an act to sup- 
press crime and to punish criminal acts; in other words, it was 
an act under the police power of the state, to préserve the peace and 
good order of the community. It was an act to protect people liv- 
ing within the several counties of the state in their lives and per- 
sons. In that view, an alien residing in the state was as mucb 
entitled to protection as a citizen, and it was so held. I do not 
see that the case is at ail similar to the case at bar. The statute 
of Colorado giving damages under the circumstances detailed in 
the complaint, and the statute of Pennsylvania as well, upon which 
the décision reported in 181 Pa. St. and 37 Atl. is based, are not 
acts for the suppression of crime. They are not acts under the police 
power of the state. They are acts of beneiit to the survivors of 
persons who suffer death from the négligent acts of others, to give 
them some compensation for the loss sustained by them in the death 
of the person injured. So that there is a very full distinction be- 
tween the Alabama case and the Pennsylvania case. 

Counsel also called attention to McConville v. Howell, reported 
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in I.TJÇ'çd,,!^*, ^ décision whiçh i;"^ognized tàe right of nonresident 
alitsns toinherit prpperty lying in jtWs statp. That décision^ iowever, 
wa^i psase^. fUpon a statute of the^ state of Colorado wiiicli expressly 
©.vps sufih jà^ht: of inheritançe. Inniy judgment, the statute referred 
toiMss nOii^ppiication to the act relating to personal. injuries, and 
allQWjing damages therefor. Under the damage ,act^ persons entitled 
to. hay^jflaniages for the death of,any person do not stand in right 
of inhepitiaqce. The statute does,<not/givethem the action as heirs 
or peprç^njtatives. Thç moneys -recovered are not ;the estate of the 
perpQn^ilip^;. they are recovered by the individuals named in the 
statute % f, or ce of the> statute, an^ not as a matter of inheritançe 
from the.jdeceased person, , ^q làf as I hâve been âble to investigate 
the qn^Stiofir the rule of iptje^'pretation applied to the Pennsylvania 
statute lia applicable to t%! ,t!oloi;a,d,o statute; and it ought to be said 
herç, aSiJt^as be*P^3i<iiii Il^^'^^yl^^ni^jt^^t nonresident aliens living 
in ;foreign, )jands hâve np right rof action under the statute. The de- 
murrer.TîyUl be sustained, nn^: the suit dismissed, at the cost of the 
plaintiffs. , , 

The samp or^ër will be entei^ed in ISTo. 3,828, wherein John Fitz- 
patrick is^plajntiff. The façta are the same in each case. 



DURANT MIN. 00, v. PERCY CONSOL. MIN. ÇO. 

(Circuit Court of Açpeals, Eighth Circiilt. March 20; 3,899.) 

'' ■■ • -'No.) 1.116.' 

1. Trespass on Miniîtg t'KorBBTT— Intbnt— Measurb of Daj4:Àges. 

'Wtille 'ônè who willïully and lutentlonally tàkes ore from another's mine 
is nàt entiUfed to déduction from the value thereof foi: labor bestowed, 
whérefthe takiUg was inftdvfeiïtent, ;and under an honest mistake as to 
the owipetghip of tlie land, only the, yôlue of the property in its origi^ 
nal place can be recovered. -: . 

8. SAMK^^OUNDART LiNE— Dl.SOOVBKY— NeGIjIGKNCE. 

' Whete'a 'trespasser on làiid' of another fails to use ordinary care to 

ascertttin the boUndary line between bis land and thftt "ôiïwhlch he en- 
teréd, the Jury: may infer that the trespass was intentional. 

3. SAMK — INSTHUCTKÎNS. 

,:, . ;Where the évidence as to defendant's intent In taltlng ore from an- 
other's lànd adjoining his mine was conflicting, an instruction that, if 
defendaiit had been négligent in failing to discover the location of his 
property, lie ivas estopped to sày that the taking was not willfiil or in- 
tentional, vfras erroneons. ^ ' 

4. ; Rbview^Erhor— ï^BEsniuPTiQîf of Prbjudick. 

= An erroijeaus instruction is presumed to be prejudicial, and Is not cured 
, py a correct direction in another part of the cliarge. 
6. Same. 

A gênerai verdict ou an erroneous instruction cannot stand, where there 

are two théories on which the jury might hâve fouud It, under oue of 

which ;the instruction; was harmless, while under thei.other it was error, 

, siuce error }s presumed to,be prejudicial, and it cannqt be said on which 

tjieory the Verdict wàs' hasèd. 

6. Mines and Minbbals — Evidence. 

In an action for taking ore from another's mine, ëvldence that an un- 
known person, after the commencement of the suit, took oùt ore, was not 
compétent ,to ployé defendant's trespass to hâve been willful. 
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In Error to the Circuit Court of the United States for the District 
of Colorado. 

ïhe La Salle and the StUwell Iode mining claiins joined each other. The 
Durant Mining Company, a corporation, the plaintiff in error, and the owner 
of tlie Stilwell claim, removéd some ore from a stope many liundred feet be- 
iieath the siirface of the earth, which proved to be on the line between the two 
daims, so that about 43 per cent, of the ore taken from it was on the La Salle 
claim. The Percy Consolidated Mining Company, a corporation, and the owner 
of =1/3 i of the I^a Salle claim, sued the Durant Company for willfully and in- 
tentionally extracting ores from its claim of the value of $50,CMX). The Durant 
Company denied that it had taken any ore belonging to the Percy Company, 
deijied the charge of willful trespass, and alleged that, if it had extracted any 
ore from the La Salle claim, it had done so inadvertently, and in the honest bë- 
lief that it was mining on its own ground. On the trial it was conceded that' 
the Durant Company had taken valuable ores from the La Salle claim, but it 
insisted that it had done so believing that it was its own ore, and the évidence 
on the question whether the trespass was inadvertent or intentional was so 
contlictihg that it would hâve sustained a verdict either way. The jury found 
a gênerai verdict for the défendant in error for $11,431.25, and the testimony 
relative to the value of the ores removed disagrees to such an extent that It is 
not possible to détermine from the verdict whether the trespass was willful or 
innocent. It is the judgment upon this verdict that has been removed bythe 
writ of error. 

Charles J. Hughes, Jr., for plaintiff in error. 

W. H. Bryant and William O'Brien (C. S. Thomas and H. H. Lee, 
on the brief), for défendant in error. 

Before CALDWELL, SAÎS'BORN, and THAYEE, Circuit Judgee. 

SAINBOEN, Circuit Jndge (after stating the facts as above). One 
who unintentionally, and in the honest belief that he is lawfully exer- 
cising a right which he has, entera upon the property of another 
and removes his ore, his timber, or any other valuable appurtenant 
to his real estate, is liable in damages for the value of the ore, timber, 
or other thing in its original place, and for no more. He may limit 
the recovery of the owner by deducting from the value of the ore 
at the mouth of the shaft the cost of mining and transporting it to 
that point; and from the value of the timber at the boom, the cost 
of cutting, hauling, and driving it to that locality. But one who will- 
fully and intentionally takes ores, timber, or other property from the 
land of another must respond in damages to him for the full value 
of the property taken, at the time of his conversion of it, without any 
déduction for the labor bestowed or expense incurred in removing and 
preparing it for the market. It is the duty of every one to exercise 
ordinary care to ascertain the boundaries of his own property, and to 
refrain from injuring the property of others; and a jury may lawfqlly 
infer that a trespasser had knowledge of the right and title of the 
owner of the property upon which be entered, and that he intended 
to violate that right, and to appropriate the property' to his oWn use, 
from his reckless disregard of the owner's right and title, or from his 
failure to exercise ordinary care to discover and protect them. Wood- 
en-Ware Co. v. U. S., 106 U. S. 432, 1 Sup. Ct. 398 ; Benson M. & S. 
Co. V. Alta M. & S. Co., 145 U. S. 428, 12 Sup. Ct. 877; Cheesman 
V. Shreeve, 40 Fed. 787; Mining Co. v. Turck, 17 C. C. A. 128, 70 
Fed. 294, 301; Whitney v. Huntington, 37 Minn. 197, 33 N. W. 561; 
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King ,v. Merriman, 38 Minn. 47, 35 N. W. 570; Stockbridge Iron 
Co. V. Cône Iron Works, 102 Mass. 86, 89; St. Clair v. Milling Co., 
9 Colo. App. 235, 47 Pac. 466; Dyke v. Transit Co. (Sup.) 49 N. Y. 
Supp. 180; Hartford Iron Min. Co. v. Cambria Min. Co., 93 Mich. 90, 
53 N. W. 4; Warrior Coal & Coke Co. v. Mabel Min. Co., 112 Ala. 
624, 20 South. 918; Koss v. Scott, 15 Lea, 479; Hilton y. Woods, 
L. R. 4 Eq. 441; Eeflning Co. v. Tabor, 13 Colo. 41, 21 Pac. 925; 
United Coal Co. v. Canon City Coal Co., 24 Colo. 116, 48 Pac. 1045. 

■No controversy bas arisen over thèse principles. They are stated 
to çall to mind the rules by which the questions presented must be 
answered. The complaint hère is that the court below went further, 
and instructed the jury that, if the plaintiff in error was guilty of 
négligence in discovering the line between its claim and that of the 
défendant in error, they not only might, but must, ûnd that its tres- 
pass was willful and intentional. The portion of the charge against 
which this criticism is leveled reads in this way: 

"In addition to wliat I said on tlie subject of knowledge, if there was a laclc 
of diligence on tlie part of tlie défendant eompany in ascertàining tlie location 
of the line, upon tliat you may say— That is, if therè was négligence in ascer- 
tàining the fact, you may say they should be charged with the value of the 
ore at the mouth of the pit, without référence to the cost of mining and trans- 
portiug to .that place. It is the duty of one who carrles on work in his own 
territory t) aécertain the location of his Unes. That duty is so strong upon 
hiin, if he fails in that respect he is not at liberty to say that he was négligent, 
or that it wa.s not willful or intentional, and therefore he ought not to he 
charged more heavlly than would be the case if he had exercised proper care 
and diligence to ascertain where his line is." 

Now every trespass upon the land of another that is not willful and 
intentional necessarily implies some degree of négligence (Coal Co. v. 
McMillan, 49 Md. 549, 559); and a rule which makes the négligent 
failure to discover the line of the property trespassed upon conclusive 
évidence- of intentional trespass removes ail room for the défense of 
inadvertence and honest mistake. The logical and necessary effect 
of that portion of the charge of the court which we bave quoted was 
to deprive the trespasser of the défense that its acts were uninten- 
tional and innocent. It declared that the mère failure to ascertain 
the true line between the claim of the Durant Company and that 
of the Percy Company was the légal équivalent of knowledge of that 
line, and of willful intent to cross it, and was conclusive proof of a 
willful and intentional trespass. If this were a true statement of 
the law, there never could be an inadvertent and unintentional, tres- 
pass, for the essential attribute of such a trespass is an innocent fail- 
ure to know the true line. If there can be no innocent failure, if every 
failure to flnd the line is évidence of a, willful and intentional trespass, 
then every trespasser is guilty of a willful trespass, and liable for 
the full value of the property which he takes, at the time of its con- 
version, without any déduction for the cost of removing and pre- 
paring it for the market. But this is not the law. The only issue 
in this case, aside from that which arose from the varying estimâtes 
of the amount of ore taken, and of the cost of mining it, was whether 
the taking was willful or inadvertent. This was an issue upon which, 
under the rules , and authorities to which we hâve referred, the de- 
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fendant in error was entitled to the flnding of the jury. The testi- 
raony upon it was voluminous and conflicting, and the effect of the 
charge was to entirely withdraw it from the considération of the 
jury. We are unable to escape from the conclusion that this was 
a serions error. It is probable that the mistake in this charge arose 
from the inadvertent application of the rule relative to the ascertain- 
ment of the Une between properties in actions of trespass or eject- 
ment, in which the lowest measure of damages only is sought, and 
therefore intent is not material, to this case, in which a higher meas- 
ure is sought, and the intent became the chief élément of the contrp- 
A-ersy, Where no claim is made for larger damages than the value 
of the ore or other property taken, in its original place, it is of no 
importance whether or not the trespass was mistaken. It is no dé- 
fense in such a case that the défendant carelessly or otherwise failed 
to discover his Une. He is liable for the lowest measure of damages 
in any event, whether he knew where his Une was or not, and whether 
his trespass was willful or innocent. In such a case the charge hère 
criticised would not bave been improper. Maye v. Yappen, 23 Cal. 
306, 307. But in the case at bar it erroneously withdrew the chief 
défense in mitigation of damages which the plaihtifE in error had in- 
terposed, and upon which it was entitled to the verdict of the jury. 

It is contended that this error is cured because in other portions 
of the charge the court submitted to the jury the question whether 
the trespass was willful or inadvertent, and instructed them that 
their décision of this question would détermine whether, in esti- 
mating the damages, the cost of mining and transporting the ore should 
be deducted from its value at the mouth of the shaft. There are two 
answers to this argument: In the first place, the court had already 
told them that they must find that the trespass was willful, since 
it had informed them that, if the plaintiff in error had failed to dis- 
cover its Une, it could not be heard to say that its trespass was not 
willful, and it was conceded on the trial that it had failed to flnd 
the true Une; and, in the second place, if this had not been so, the two 
portions of the charge would hâve been inconsistent and contradictory, 
and it would be impossible to détermine which the jury foUowed. The 
presumption is that error produces préjudice, and the vice of an erro- 
neous instruction is not extracted by a correct direction upon the 
same subject in another part of the charge. Kailway Co. v. Need- 
ham, 3 C. C. A. 129, 147, 52 Fed. 371, and 10 U. S. App. 339. 

It is said that the error probably produced no préjudice, because 
there is sufificient évidence to sustain the verdict on the theory that 
the trespass was not intentional. But, on the other hand, there is 
ample évidence to sustain it on the ground that the trespass was will- 
ful. The verdict is gênerai, and we cannot tell on which basis it 
was rendered. A gênerai verdict on an erroneous instruction cannot 
stand, where there were two théories on which the jury might hâve 
found it, and under one of which the instruction was harmless, while 
under the other it was error, because the presumption from error is 
préjudice, and the court cannot say upon which theory the verdict 
stands. Lyon, Potter & Co. v. First Nat. Bank, 29 C. C. A. 45, 85 
Fed. 120, and 55 U. S. .\pp. 747, 757; Ooal Go, v. Johnson, 6 C. C. A. 
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148, 56 Fed. 810, and 12 U. S. App. 490, 495; Eailway Co. t. Need- 
hàdi, 11 C. 0. A. 56, 63 Fed. 107, and 27 U. S. App. 227, 237. 

The cc>nclusion at which we hâve arrived renders it unnecessary to 
consider the other assigntoents of error in this case, We may remark, 
however, for the guidance of the court below in the subséquent trial 
of this câsè, that the évidence that some ore was taken from the La 
Salle mïne bysome unknown person at some time after the commence- 
ment ùï th& suit dues not appear to us to be compétent évidence of the 
evil intent of thè plaintiff in error in committing the trespass charged 
in the cohlplaint. 

There was no error, in our opinion, in refusing to instruct the jury 
to dedûct from the value of the ore the expense of running the cross- 
cuts or thé tunnel in order to reach it. The judgment is reversed, 
and the case is remanded to the court below with instructions to 
grant a îiew trial. 



TJNITBD STATES v. DAVENPOKT et al. 

(Circuit (|îourt, D, Çonnecticut. Marcii 28, 1899.) 

No. 410. 

OFFIÇBBS— Action AGAINST BoNfiSMEN—PLEADINO. 

Whiere, a coiiiplalnt agaliiist ttie bondsmen of a public offlcer for over- 
■ chargé and' unlawfulexpenditure sets out fully the items thereof, aver- 
ments as to an adjustment of hls accounts by bis officiai superior, wliereby 
a certain sum was found due, and a référence to the àccount as stated 
by sncji superior, and liis reports in relation thereto, on file in court, will 
be striekeri out. ■' ' ' i 

Actiôti by the United States against Théodore Davenport and oth- 
érs. Défendants move to Htrike out part of the; complaint. 

:, C. "W. COnaiStock, for the United States. 
H. Stoddard, for défendants. 

TOWNSEND, District Judge. This. is an action brought by the 
United Statéstorecover |5,000, damages from tkp bondsmen, of one 
Théodore Dayèflport, on account of allégea breaches of duty by him 
while aétîng àfe superîntendent of post-offlce buildings and disbursing 
clërk of thé Ulnted States* The breaehes of duty alleged consisted 
in unlawfuï expensfe ànd overchârges for salaries, fuel, furniture, 
painting, and iriisééllâïïeous items. Paragraphs 12 and 13 of the 
çomplaînt ate as follows: 

', "(ii) The sàid défendant Tiieodore Daveniwrt did, during the térm ôf hls 
Saiq dfflce as stiperiiitendeiit at departmental buildings and disburslng ; clerli, 
'l-ecSiVe frémtlie ! plaid tifC, and did overchaxge, and unlawfuUy, and without 
autbority pr rightjand in violation of the said wçitlng obllgatory, and the con- 
ditions thereof, as set forth in paràgraph one of this cbmplalnt, of the moneys 
of itiie plalntiff.'eicpend, ovércharge, -Wniihold, and unlawfuUy lieèp and retain 
ttdûi the piàintitt, 'oh account of sale bf old material, in 1891, $24, and on ae- 
coiiJit of miscellftnëons expenditures and items prlor to the slxth day of March, 
in the yean 1893, $84, aS by the reporta of the ûrst copaptroUer of the treasury 
numbers 300,141, .65,438, 65,523, 65,5^4, 65,471, 65,302, 65,503; 65,521, l.SllVa, 
06,969, which are flled in court with this complaint, and made a part thereof, 
it fully "aï)pears; sald sums amouhting, In ail, to p,810.5i; 



HOFFMANN V. MAYAUD. 



171 



"(13) Aftertho expiration of the term of office of tlie défendant Théodore 
Davenport, and pribr to tbe commencement of tins action, the aCeounts of Uie 
sald Davenport, as sucli departmental buildings and disbursing clerk, were 
adjusted according to law by the flrst comptroUer of the treasury, and the said 
comptroUer, as on sald reports mentlôned in paragraph 12 of this complaint 
and flifed herewith it appears, found and reported a balance due îroni the de- 
fendant Théodore Davenport to the plaintifC in thè said sum of ?3,810.51." 

The défendants move to strike eut that portion of paragrapli 12 
which States, "as by the reports of the first comptroUer of the treas- 
ury number-s 300,14:1, 65,438, 65,523, 65,524, 65,471, 65,302, 65,503, 
65,521, 1,811^, 66,969, which are filed in court with this complaint, 
and made a part thereof, it fully appears," and ail of paragraph 13, 
and the alleged reports referred to therein, because the allégations 
therein are incompétent, irrelevant, immaterial, and hearsay, and 
contain no statément of a relevant or issuable fact; and, further, to 
strike ont the référence to said alleged reports in paragraph 14, and 
the exhibit eontaining the same filed as part of said complaint; and 
tliey also specify a large number of letters and papers therein which 
they wish to hâve stricken out. The papers, taken as a whole, com- 
prise a recommendatîon by the comptroUer to the postmaster gênerai 
that there be an investigation of Davenport's accounts; a mass of 
papers, accounts, and correspondence; a report by the regisiter to the 
louiptroller indicating a balance due of |3,810.51; and a, certiflcate of 
the acting register that said papers contain the final adjustment of the 
accotmt of said Davenport. The items making up said total amonnt 
of $3,810.51 are each and ail contained in paragraphs 5, 6, 7, 8, 9, 10, 
11, and the flrst part of paragraph 12, of the complaint. The object 
of said complaint is to inform the défendants of the charges against 
them, and to show what matters are disposed of by final judgment. It 
is clear that the collection of papers contained in this exhibit, taken 
as a whole, are not a proper part of the complaint. The question of 
their admissibility in évidence has been much discussed in the briefs 
of counsel. While the character of many of them is such that it is 
difficult to conceive on what theory they could be offered in évidence, 
it is unnecessary to pass upon that question in disposing of this mo- 
tion. The motion to strike ont is granted. 



HOFFMANN et al. v. MAYATJD et al: 

(Circuit Court of Appeals, Seventh Circuit. Marcb 28, 1899.) 
No. 539. 

1. Appeal — Rbcoud — Rbvibw— Exclusion of Evidence. 

ïhe rule, in force when this case was trled, that the substance of ex- 
cluded answers must appear in the record, did not apply where the wit- 
ness testified in person; and the exclusion of an answer will be deemed 
error or not, according as the question upon its face, if proper in, f orna, 
may or may not clearly admit of an. answer favorable to the,party In 
Whose favor it is propounded. 

2. QuAiiÀNTY— Evidence— Conclusions. 

In an action on a guaranty the guarantors cannot state their indlvidual 
understanding whether an acceptance of the guaranty was conditional. 
and whether an extension of crédit had been glven in pursuance thereof. 
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3. Same— Best Evidence. 

A guaranty read, "In considération of your extending crédit to" a com- 
' pany whlch already owed the guarantee, and whicli liad glven further 
ordersfor goods, "we hereby personally guaranty the payment 6î ail bills 
qontracted by" the company. Heîd, in an action thereon, that the guar- 
antors could not state what Vas the considération ci! the guaranty, and 
what moyed them to signlii ; , 

4. Same — Parol Evidence. 

They might, hovvever, state the conversations they held with the per- 
son who procured the guaranty, in référence to givlng it, so far as what 
was said was relevant, and consistent with the writlng. Thls was 
especiàlly so where such person had wrltten the guarantee that he had 
secùred a guaranty of "the sum due and to become due," and hls letter 
had been admltted agalnst the guarantors. 

8. Same. 

ïo show what was a reasonable extension of crédit as to the past-due 

, debt, it was not Inconsistent with the writing to prove that at the tlme 

it was executed it was agreed that the debtor company was to pay about 

Itper cent, of the debt per month, and as much more as it could, and that 

it was not to be pressed for more during the current year. 

8. Construction of Contract. 

ïhe guaranty contemplated an extension of crédit as to the past-due 
debt at most for a reasonable time, and such extension was not unrea- 
sonable, especiàlly where the creditor justly disfavored the company as a 
debtor, and the profCered guaranty was unquestionably ample. 

7. Same— Agknct. 

' The f act that such extension differed f rom the agreement mentioned in 
the letter of the person who procured the guaranty was immaterial, as 
agalnst the guarantors, since such person was the agent of the guarantee, 
who was bound by the agent's linowledge 

8. SAmb—AcceptaNcb— Performance. 

In considération of a desired extension of crédit to a company which 
already Owe^ thé guarantees, and whlch had given further orders for 
goods, à guaranty was proffered, in February, by managers of the com- 

: pany individually, to secure payment of the bllls contracted by the com- 
,pany. BefOre this, the company bad agreed to pay a certain sum monthly, 
and as much more as possible. In March the guarantees wrote the com- 
pany, wlthout mentioning the guaranty, and insisting on a large remit- 
tanee In addition to the monthly sum, and stating that they could neither 
inerease nor maintaln the account. In reply the company urged the 
guarantees to flll the pending orders, calling attention to the guaranty, 
and promislng to reduce the indebtedness. In Aprll the guarantees wrote, 
again wlthout mentioning the guaranty, and stating that they would for- 
ward such of the goods as were ready, in considération of the promise 
to reduce the Indebtedness. In August the guarantees again wrote, com- 
plalnlng that nothing besides the monthly drafts had been paid, and ur- 
ging a large remittance in September, and the balance in December, and 
stating that the unfllled orders would not be sent before the receipt of 
a large remittance. In reply the company aslîed further indulgence, and 
directed that the orders be canceled If the goods were not to be shipped 
"at présent." The guarantees answered In September, stating that it was 
impossible to inerease or maintaln the account. At this time the debt 
was less than when the guaranty was proffered. Held, that the guaran- 

: tees did not accept the guaranty as a matter of law, and so perf orm the 
I'! considération therefor, by extending crédit, as to be entitled to sue thereon. 

9. Same— Modification of Contract. 

'' By the correspondence nô modifled arrangement was made by which the 
creditors were to ship the goods in August only on condition that such 
shipment would not inerease the account, and on condition that in the 
mèantlme a substantial pajf'ment should be made. 
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10. SAME— CONSIDEKATION. 

Forbearance without an agreement on the part of the créditer to for- 
bear is not a sufflcient considération for a guaranty of the debt. 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

This action was brought by ttie défendants in error, Louis Mayaud and 
Tlieofile Hunte, citizens of France, and co-partners in business at Paris under 
the firm name of Mayaud Frères, against the plaintiffs in error, Joseph O. 
HofCmann and Bernard Hoffmann, citizens and résidents of Wisconsin. The 
action is upon a eontract of guaranty. It is alleged in the déclaration: That 
between July 1, 1893, and December 31, 1895, the plaintiffs sold and delivered 
to the HofCmann Bros. Company "religions goods and articles" to the amount 
and value of 135,549.65 francs, of which there remained due on the last 
named date 95,492.40 francs. That subsequently the plaintiffs refused to 
extend the time of payment, or to give further crédit, unless guarantied pay- 
ment for goods sold and to be sold; and thereafter, on February 24, 1896, 
"to induce the plaintiffs to extend crédit upon future sales to said HofCmann 
Bros. Company, and to extend the crédit upon the goods theretofore sold and 
delivered to said Hoffmann Bros. Company, the said défendants, Joseph 0. 
Hoffmann and Bernard Hoffmann, who were the managers and principal 
stockholders of said company, did personally guaranty, in writing, the pay- 
ment of ail bills contracted by said HofCmann Bros. Company for goods there- 
tofore and thereafter sold and delivered by thèse plaintiffs to said Hoffmann 
Bros. Company, which eontract of guaranty vyas in the words and figures as 
foUows, to wit: 

" 'Milwaukee, Wisconsin, Feb. 24, 1896. 

" 'Messrs. Mayaud Frères, Paris, France— Gentlemen: In considération of 
your extending crédit to Hoffmann Bros. Company, we hereby personally 
gup,ranty the payment of ail bills contracted by Hoffmann Bros. Company. 
" '[Signed] Joseph C. Hoffmann. 

* " 'Bernard HofCmann. " 

It is further alleged that, relying upon the guaranty, the plaintiffs "extended 
crédit or time of payment of ail bills for goods theretofore sold and delivered 
to said Hoffmann Bros. Company, and extended the crédit or time of bills for 
goods thereafter sold and delivered by them to said Hoffmann Bros. Company"; 
that between February 24, 1896, and September 23, 1896, the Hoffmann Bros. 
Company made payments to the plaintiffs on account, and the plaintiffs, re- 
lying upon the guaranty, made further sales of goods to the company, as set 
ont in an exhibit attached to the déclaration, "so that on October 1, 1896, said 
Hoffmann Bros. Company was indebted to the plalntifCs for goods sold and 
delivered * * * in the sum of 94,425.40 francs," for which sum, with 
interest, judgment is demanded. The answer of Joseph C. Hoffmann contains 
a gênerai déniai of the averments of the déclaration, and that of Bernard Hoff- 
mann is, in substance, the same. Each party, at the close of the trial, moved 
for a peremptory instruction. The court sustained the motion of the plain- 
tiffs, and aceordingly a verdict was returned and judgment entered for ftie 
plaintiffs in the sum of $18,119.21 with costs. Error is assigned upon this 
instruction of the court, and also upon the exclusion of évidence. The conten- 
tion of the appellants is that the défendants in error did not aceept, nor give 
notice of their acceptance of, the guaranty, and did not perform the consid- 
ération thereof by giving new crédit to Hoffmann Bros. Company, or by extend- 
ing the time for the payment of the accrued indebtedness of that company. 
The évidence, which it is important to consider, conslsts maiuly of correspond- 
ence subséquent to the exécution of the guaranty, and présents no coutlict. 
The inferences to be drawn from it are disputed. 

A letter from Hoffmann Bros. Company to the plaintiffs, dated January 10, 
1896, contained the foUowing postcript: "We think you better make a draft on 
us each month anyway for frs. 1,0<X). Make the drafts payable at ten days' 
sight, and send them on regularly, and we will pay them as tliey come; and, be- 
sides, we will send you remittances as best we can." By a letter of January 
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31, 1896, Hoffmann Bros. Company canceled ail prior orders, and sent a new or- 
der for goods to the approximate value of 2,328.10 francs. The contract of 
guaranty was delivered on the day of its date to Alfred Becb, a traveling sales- 
man of the plaintiffs, whose habit, it was to make annual visits to eustomers, 
and whb, in this instance, bad ttrrived at Milwaukee as early as February 
20, 1886, and on that day had received from Hoffmann Bros. Company an or- 
der for gopds to the amount of $2,500. In a letter of February 28, 1896, Beek 
wrote to hl» employers as foUows: "ïoij will flndlnclosed herewith the two 
orders from Milwaukee, nine and ten,i,and the aecountg. I secured a guar- 
anty froBO the two Hoffmann brothers' bf the sum due and to become due 
in the future from the company, Hoffmann Bros. Joseph Hoffmann is worth 
indlvidually $200,000 and the other $150,000, a,nd tbere is no danger whatever 
for our money, but they canhot make any remittance at the présent moment, 
—'voila le œaheur,'— they eannot payait this .moment. If affairs shape them- 
selves with this Indlvidual so that he. can, when he returns he will pay us 
between npw and the month of July. Let us hope tha.t matters wiU arrange 
themselves thusi He haspaid the first draft of 1,000 francs on the 24th of 
February V On March 17, 1896, the plaintlft's wrote to "Hoffmann Brothers, 
Milwaukee," as foUows: "We bave ju^t received the order you klndly gave 
to our représentative when he called iipon you recently. We inust let you 
know, before puttlng in hand this order, that, although it is our intent to favor 
you, and give ail sati.sf action, that our flnancial state would not allow us 
nelther to increasenor m^intain the uncovered balance of your account. Be 
sure, gentlemen, it is not the fear towards your debt which cause this matter, 
but the necessity. in, which we are to make the due entry of our accounts for 
the needs of our inâustry, and so avoid that the welfare of our trade does not 
suffer on account of that. We beg you eagerly to cover us, in order that your 
shipments be dispàtched intime requlred, and favor us, besides the draft of 
frs. 1,000 wè dràw on you rùonthly, with a remittahce on account of frs. 20,000 
at least. We hope that you would appreciate the, equity with our request, 
nnd grant It, what we thank you Vety much beforehand. Waiting for your 
answer, we'beg to remain." On April 11, 1896, Hoffmann Bros. Company an- 
swered as follows: "We beg to acknowledge receipt of your letter of the 17th 
ult, and we regret very much that you hâve taken this stand. As we hâve 
informed Mr. Beck, we will do our utmost t» reduce the old account, and we 
will not increase it, as you seem to thlnki If it was not reduced during the 
past year, it was due to the condition of ; business in this country, which made 
it impossible for us to do so. But we have every hope that things will improve 
soon, and our first endeavor will be to pay you up. We are doing our best 
to accomplish this, and we are sure that you will be satisfled, as we will send 
you remittances to reduce the old account besides the monthly drafts you 
are now making. It is impossible for us to send anything at the présent time 
yet, as most of our eustomers do not make any remittances until after Easter, 
and we expect now that we will soon reoeive enough to send you remittances- 
regularly. We hope, therefore, that you wiU reconsider your décision not to 
flU the order given Mr. Beck, as we would only be compelled to order goods 
from other manufacturers, and we would not like to do this, for the reason that 
we'consider it our duty to place ail orders with you. You can readily see 
this, as we must have goods in order to do business, and without thèse goods 
we simply could do nothlng at ail. If, therefore, you should not flll this order 
we gave, we would be no better off flnancially, and would have to get our 
other manufacturers besides, which would only eomplicate matters more. We 
hope, therefore, that you will conslder thèse things, and flll thiS order for us. 
We positively promise you that we will not Increase the amount of our indebt- 
edness, and will, in addition, reduce the old account ail we can. In order to 
satisf y you, and to show that we intend to do ail we can, we gave Mr. Beck 
a guaranty to absolutely protect you, and to induce you to furnish us such 
goods as we might need. You will also see that we have ordered only such 
goods as we actually needed, and only in small quantities. Please let us hear 
from you, therefore, by return of mail, so that we may be sure of getting thèse 
goods for fall. In the meantime we beg to accept our thanks for the favors 
and the considération shown us in the past, and we hope that you will extend 
the same to us for the future also. Awalting an early reply." On Aprll 28, 
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1896, the plaintiffs responded as follows: "Tour favor dated llth Inst. came 
duly to hand. With regard to the express promise you make to send us next 
remittances liesides the monthly drafts, we forward you the goods ready on 
your order of January 13th, and we put in hand the one you gave to our repré- 
sentative, Mr. Beclj. We hope to send it towards the beginnlng of August. 
* * * Hoping to hear from you shortly, we remain." Again, on August 7, 
1896, they wrote: "The month of July Is over, and you did not send remit- 
tances in spite of the promises you positlvely stated in the contents In your 
last letters. We regret very much you take this stand to setUe the due bills, 
because we are just now in a great embarrassment, and get to our crédit on 
the spot, being compelled to borrow to our banlcers when we hâve ever been 
obliged to do so. We hâve lately inform them that we shall reimburse our- 
selves in August, and therefore we are at a loss on account of your indebted- 
ness. We cannot wait any longer, and beg you earnestly to be able to send 
us 50,000 frs. within the end of September, and the balance of your account 
In December prox. Hoping that you wlll understand thèse reasôns, and wait- 
ing to hear from you, we beg to remain. * * » p. s. We hurry on orders 
given by your favor of the 25th ult., but we'will not send any goods before 
you send us a very large remittance." On August 22, 189(5, Hoffmann Bros. 
Company answered: "Gentlemen: Your letter of the Tth inst. has just been 
received. We are very sorry that we hâve been unable to send you any re- 
mittance beyond the drafts we hâve paid up to now, but it was simply impos- 
sible for us to do so, as the présent flnancial condition of affairs Is such in our 
country that money is simply not to be had. We hâve large amounts out- 
standing, and could easily send you the entîre amount of our Indebtedness if 
we could but succeed in getting our money from our customers, but we can- 
not get it, although we hâve tried everything, and as a resuit we hâve been 
unable to meet our promises to you. We therefore ask you to kindly hâve a 
little patience with us, and we will do our best to pay up just as soon as we 
can possibly manage to do so. We are sorry to learn from your letter that 
you do not wish to ship any goods until you hâve received a large remittance 
from us. This would resuit in great loss to us, as we would be unable to flll 
orders we hâve taken for some of thèse articles, and we hope you will recon- 
sider this, and ship the goods ordered, if you hâve not yet done so. If, how- 
ever, you décide not to ship thèse goods at présent, we would request you to 
kindly cancel the order given Mr. Beck entirely, as it would be of no use to 
Tis to reeelve thèse goods after the faU season is over, for the reason that we 
would then be obliged to hold the goods over until spring. We hope, how- 
ever, as we bave stated above, that you will ship tsur order, as we would very 
much like to hâve thèse goods for our fall trade, and especially as the bill 
of goods is not very large, on account of our having ordered only what we 
absolutely needed. Kindly let us know by return what décision you hâve 
corne to, and, if you wUl ship the goods, please do so at once, as it is even now 
very late for them to corne hère. Awaiting your kind early reply." On Sep- 
tember 18, 1896, the plaintiffs replied: "Dear Sirs: Your favor dated 22nd 
of August, came duly to hand. We regret very much to say that we can but 
to conflrm the terms of our letter of the 7th same month. We repeat again, 
we cannot, and it is quite impossible for us to iucrease, and even to maintain, 
the actual outstanding debt, because our resources would not allow us to do 
this. We hope that you understand the reasons which compel us to write 
you again, and we are certain that you will do ail it is in your jHjwer to 
reduce your account. * * • Hoping to hear from you shortly, wé beg to 
remain." On September 23, 1896, a creditors' bill was brought against Hoff- 
mann Bros. Company in the circuit court of Milwaukee eounty, and a receiver 
appointed, and in that proceeding a dividend of $1,248.31 was paid to the 
plaintiffs, leaving $17,492,96, with interest from May 4, 1897, due tbem. 

During the progress of the trial below the court refused to permit the de- 
fendants, each, when testifying in their own behalf, to answer a number of 
interrogatories, one of which was the foUowing: "Q. What conversation did 
you hâve with Mr. Beck in référence to the giving of this guaranty by you- 
self and your brother? Please state fuUy ail the conversation, and ail the 
clrcumstances connected therewith." In the spécification of error it is stated 
that the witness was expected to answer that question as follows: "That Mr. 
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Beek came to the city of Milwaukee In February, 1896, and stated tbat the 
plaintiffs were not satisfled wlth the condition of their account against Hoff- 
mann Bros. Company; tliat they did not like to deal witli corporations, but, if 
Joseph Hoffmann and Bernard Hoffmann would guaranty the indebtedness 
tô be incurred by Hoffmann Bros. Company, the plaintiffs would flll and ship 
prpmptly the order given at the time the guaranty was given by the Hoffmann 
brotbers, and would flll ail further orders given by Hoffmann Bros. Company 
in thé usual course of business promptly; that a remittance of 1,000 francs 
shoulrl be made monthly, and that Hoffmann Bros. Company should make such 
remittances as théy might be able to do, but in no event were the plaintiffs to 
press the Hoffmann Bros. Company for a larger remittance than the 1,000 
francs monthly during the year 1896; that, relying on Mr. Beck's agreement 
that the plaintiffs would do as stated above, the guaranty was executed by the 
Hoffmann brothers, and delivered to Mr. Beck, wlth the order for goods, which 
was accepted by Mr. Beck as a part of the agreement of the guaranty." 

The brief for the défendants In error concludes as follows: "On February 
24, 1896, when the guaranty was written, Hoffmann. Bros. Company had al- 
ready (IJ çontracted bills for 93,792.50 francs which were past due; (2) had 
given an order for goods in January for 2,328.10 francs, which had not yet 
been accepted; (3) had given an order at the same date as the guaranty for 
goods to be manufactured and shipped the following August, which had not 
yet been accepted. The matter was thus in fact submitted to Mr. Beck. It 
was a mère 'projet' untll ratifled by Mayaud Frères. When the matter was 
submitted to Mayaud Frères, they were not satisfled with the arrangement, 
and on Jlarch 17, 1896, write Hoffmann Bros. Company, 'That our financial 
State would not allow us neither to increase nor maintain the uncovered bal- 
ance of your account,' aud that they wlll not ship the January order, or start 
the manufacture of the February order, unless they received a remittance of 
20,000 francs. Upon receiving this letter, Joseph C. Hoffmann, one of the guar- 
antors, on April 11, 1896, with the knowledge and consent of his co-surety, 
Bernard Hoffmann, writes a letter in the name of the company to Mayaud 
Frères, and suggests a modification on their part of the arrangement, and agrée 
that they will, in the near future, make a substantial remittance, and agrée 
to the proposition of Mayaud Frères that in no event shall the account be in- 
creased. What the contract was between the parties is thus shown in thèse 
letters. If, on February 24, 1896, It had been the intention of the parties that 
the words 'extendlng crédit' should mean that Mayaud Frères would uncon- 
ditlonally ship the goods ordered lu February, the correspondenoe shows that 
this arrangement, by agreement of ail the parties, Including the two surettes, 
was modifled so that Mayaud Frères agreed to ship the goods in August only 
on condition that such shipment would not increase the account. and on condi- 
tion that in the meantime a substantial payment would be made. The cor- 
respondance thus shows the considération of the guaranty to hâve been the 
extension of the time of payment of the 95,000 francs past-<lue bills, the sale 
on crédit of the January order, and a further additional agreement to ship in 
August tbe goods ordered in February, if, In the meantime, a substantial re- 
mittance were made, and that such shipment would not increase the account. 
The substantial remittance and the agreement not to increase the account 
were cpnditions précèdent to be performed before Mayaud Frères were obliged 
to ship the goods. Upon the f allure of Hoffmann Bros. Company to perform 
thèse conditions précèdent, Mayaud Frères were released from maklng the 
shipment" 

J. F. Trottman, for plaintiffs in error. 
George P. Miller, for défendants in error, 

Before WOODS, JKNKINS, and GROSSCUP, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court* 

The refusai of the court to permit the witnesses to answer the 
questions propoxinded, it is urged, on the opinion of this court in TJ. S. 
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V. Indian Grave Drainage Dist., 57 U. S. App. 417, 29 G. G A. 578, and 
85 Fed. 928, is not reviewable, because it is not shown by the bill of 
exceptions tliat the court below was informed what response the 
witnesses were expected to malie; but, while our view of the better 
practice was stated in that opinion, the décision turned upon other 
considérations. Our ruie on the subject being then the same as that 
of the suprême court, we could not reasonably hâve enforced an in- 
terprétation or construction différent from that declared by the 
suprême court in Buclcstaff v. Russell & Go., 151 U. S. 626, 14 Sup. Gt. 
448. The rule had not been changea when this case was tried. By a 
revision of our rules adopted February 10, 1899, raie 11 was so amend- 
ed as to require that, "when the évidence rejected is oral testimony a 
written statement of the substance of what the witness was ex- 
pected to testify shall be flled and brought to the attention of the 
court before the retirement of the jury." We hâve no doubt that 
the interrogatories by which the plaintiiïs in error were required 
to state their individual understanding, belief, or conclusion whether 
an acceptance of the guaranty was conditional, whether an extension 
of crédit had been given in pursuance of the guaranty, what was the 
considération of the guaranty, what considération moved them to 
sign the guaranty, and the like, were properly overruled; but when 
they were asked what conversations they had with Beck in référence 
to the giving of the guaranty they should hâve been allowed, we tliink, 
to answer anything relevant, and not inconsistent with the terms and 
meaning of the written guaranty. On its face that writing is in- 
definite and uncertain, and besides the proof of the previous dealings 
and existing relations of the parties, admitted in order to make ont 
their intention, it was compétent for the same purpose, so far as it 
could be done consistently with the writing, to show their negotiations 
and contemporaneous déclarations. The agent, Beck, went beyond 
the terms of the instrument when he wrote to his principals that he 
had secured a guaranty of "the sum due and to become due." He 
simply stated his conclusion, and, if that letter was compétent évi- 
dence in behalf of the plaintififs, as we think it was, because it con- 
tained the information on which they were to détermine whether they 
would accept the proflered guaranty and incur the resulting obliga- 
tion "to extend crédit," it was more clearly compétent for the défend- 
ants to show the actual conversations which were had, and on which, 
presumably, Beck's conclusion was based. Even when, on the évi- 
dence admitted, it was clear that a large commercial debt had been 
incurred, and that further purchases of goods on crédit were con- 
templated, it was still uncertain, except as stated in Beck's letter, 
whether the time for payment of the existing indebtedness was to be 
enlarged, and, if so, for how long a time; and, after determining that 
the existing debt was to be carried, as well as more goods sold, the 
most that could be said of the agreement was that the extension 
should be for a reasonable time. Of what would hâve been a reason- 
able time what better évidence could there be than the oral déclara- 
tions or agreements of the parties at the time of the exécution of the 
imperfect writing? The proof offered that the debtor company was 
to pay 1,000 francs per month, and as much in addition as it could, 
93 F.— 12 
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but was not to be pressed for morè during the year 1896, would hâve 
obntradicted no term of the written a^reetoent, and, under the circum- 
stances, could hardly be thought to hâve been unreasonable, especially 
in view of the creditor's just disfavor of the corporation as a debtor, 
and the unlquestioned and ample sufiSciency of the proffered guaranty. 
If it be suggested that such proof vpould hâve shown a guaranty on 
terms différent from those stated in Beck's letter, the sufftcient an- 
svi'er is that the plaintiffs alone should sufler for the failure of their 
agent to furnish them full information. By a familiar rule of agency, 
if they chose to accept the guaranty so procnred for them, they were 
bound by the acts, déclarations, or knowledge of their représentative 
in the promises, as if their own, whether known to them or not. 

This brings us to the inquiry whether the évidence shows beyond 
question that the plaintiffs did in fact accept the guaranty, and so 
perform the considération therefor, by "extending crédit," as to be 
entitled tô maintain this action. It is not important to enter at 
large into the distinction between contracta of guaranty which, in or- 
der to become mutually binding, must hâve been accepted, and those 
which, from the beginning, are unconditional. Like other contracta, 
a guaranty requires the concurrent assent of the minds of the parties ; 
and, as the doctrine has been applied by the suprême court of the 
United States, proof of acceptance by the guarantee, or of notice there- 
of to the guarantor, is required, because "deemed essential to an in- 
ception of the contract." It is so declared in Davis v. Wells, 104 
U. S. 159, where the following language, employed in Manufacturing 
Co. V. Welich, 10 How. 461, 475, is reafflrmed: "Be [the guarantor] 
has already had notice of the acceptance of the guaranty and of the 
intention of the party to act under it. The rule requiring this notice 
vvithin a reasonable time after the acceptance is absolute and impera- 
tive in this court, accordiiig to ail the cases. It is deemed essential 
to an inception of thè contract." The contract under considération, 
it is évident, did not take efflect upon delivery to Beck. It is not 
shown, nor tO be presumed, that he had authority to accept it. In 
his hànds, to quote the brief fot défendant in error, "it was a mère 
'projet' until ratifled by Mayaud Frères";' and it does not appear that 
he sent to them the writing, or a copy of it. They knew simply what 
he wrote them; and on that information, it is conceded, they were 
not satisfled with the arrangement, and on March 17, 1896, wrote 
Hoffmann Bros. Company the letter of that date. The letter con- 
tained no mention of the guaranty, and, if any inference on the point 
is to be draWn, it is of répudiation rather than of acceptance. The 
proper course for the guarantee s would ha^re been to write to the 
guarantors individuallyj informing thein whether the guaranty had 
been or would be accepted and acted ûpon. But the guarantors are 
shown to hâve been in charge of the business of the corporation, and 
to hâve condùcted or knotvn of the correspondencé, and if, in the 
letter addressed to the corporation, it had been stated that the guar- 
anty had been received and accepted, it would, of course, hâve been 
équivalent to a like statement to the guarantors directly. The plain- 
tiffs not only did not accept the guaranty, or approve the arrange- 
ment made and reported by Beck ; they insisted upon a remittance of 
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20,000 francs in addition to the 1,000 francs promised in the letter 
of January lOth to be sent montlily, and declared themselves iinder 
a necessity "neither to inerease nor maintain the uncovered balance" 
of the account. To this the corporation responded by its letter of 
April llth, regretting the stand taken, declaring its inability to 
make présent remittances, and urging upon the plaintiffs, by prom- 
ising not to inerease the indebtedness, by référence to the guaranty, 
and on other grounds, to reconsider their décision, and "to fill the or- 
der given Mr. Beck." That order was in addition to the order of 
January 31st, which yet remained unfllled. In their reply, by the 
letter of April 28th, the plaintiffs omitted again to mention the guar- 
anty, or in any way to signif y their acceptance of it, but declared 
their purpose to forward "the goods ready" on the order of Jan- 
uary 13th, and "to put in hand" the order given to Mr. Beck. Their 
détermination to do so was not stated to be in considération of the 
guaranty, but "with regard to the express promise" of the debtor to 
send "next remittances besides the monthly drafts." About one-half 
only of the goods covered by the January order were forwarded, and 
whether the, order sent by Beck was put in hand does not appear. 
No goods were sent upon it. In the account flled with the déclara- 
tion, crédit is given for eight monthly payments of 1,000 francs, end- 
ing with the month of August, 1896, and, additional crédit for goods 
having been given only to the amount of 1,000 francs, it follows that 
there had been no inerease, but a considérable réduction, of the debt 
when the letter of August 7, 1896, was written, complaining that re- 
mittances (beyond the monthly drafts) had not been forwarded, and 
urging that 50,000 francs be sent them "within the end of Septem- 
ber, and the balance of the account in December prox." Other than 
this, there is to be found in the entire correspondence no promise, 
or ground for inferring a promise or intention, to extend crédit, or 
give further time for the payment of the existing indebtedness; and, 
even if this expression could be considered to be such a promise, it 
was not pretended to be made with référence to the guaranty, or, 
indeed, upon any considération. That a definite extension of the 
time for the payment of the 50,000 francs mentioned was not intend- 
ed is shown by the notice given in the postscript that no goods would 
be sent before receipt of "a very large remittance." To this Hoff- 
mann Bros. Company replied on August 22d, begging further indul- 
gence, and urging that the goods ordered be shipped, but directing 
that the order be canceled if they decided not to ship "at présent." 
The plaintiffs responded on September 18th that they could only con- 
ârm the terms of their letter of August 7th, and repeat that it was 
quite impossible for them "to inerease, and even to maintain, the 
actual outstanding debt"; but before that letter could hâve reached 
Milwaukee the possibility of further negotiations ended with the fil- 
ing of the creditors' bill. The guarantors had knowledge of this cor- 
respondence, conducted it on one side, and, of course, are bound by 
it; but the assertion in the brief that it shows a modified arrange- 
ment between the parties, by which "Mayaud Frères agreed to ship 
the goods in August only on condition that such shipment would 
not inerease the account, and on condition that in the meantime a 
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substantial payment should be made," is not justifled. Cïi ilic con- 
trary, persistent disagreement at every step of the corrvspondence is 
évident. The most that can be said is that Mayaud Frères offered to 
make further shipments, but upon conditions nerer asbtnted to by 
the Hoffmann Bros. Company. If, however, the alleged new or mod- 
ifled arrangement were conceded to be deducible from thèse letters, 
or any of them, it could be of no effect upon this contre T<trsy unless 
made on the faith of the guaranty, and of that there is no direct 
évidence, and, if any from which an inference of acceptance could 
be drawn, certainly not enough to warrant a withdrawal of the ques- 
tion from the jury. The complaint shows that the guaranty was 
given to induce the plaintiffs "to extend Crédit upon" a,ad to secure 
to them payment of "bills contracted * » ♦ for g,c«ds thereto- 
f ore and thereafter sold." After the agreement was made, the plain- 
tiffs, as already stated, gave further crédit for goods sold to the 
amount of 1,000 francs only. They received monthly payments to 
the amount of 7,000 francs. The debt was drawing interest mean- 
while at the rate of 5 par cent. There had been, therefore, no actual 
increase of indebtedness above the amount due at the date of the 
guaranty. At that date the debtor was already insolvent, as the 
guarantors probably knew, and Unable to continue in business, un- 
less helped out of its difficulties ; and for that purpose, being them- 
selves possessed of large wealth, and amply responsible, they coh-' 
sented to give the guaranty. Instead of the crédit expected and nec- 
essary to keep the company in business, the small additional shlp- 
ment of goods was made as stated, and for seven months the ccm- 
pany had the beneflt of not being sued, though frequently pressed 
for payments, upon the principal debt, for the extension of which the 
guaranty had been given. Nothing was actually done in avowed 
reliance upon the guaranty, and it is impossible to say that the en- 
tire considération for its exécution was performed. It appears that 
the court below was of opinion that there was some considération in 
the fact that Beck, when in Milwaukee, did not bring suit or insti- 
tute proceedings of any character to enf orce the payment of the debt, 
and that there was in fact an extension of crédit. An agreement on 
the part of the creditor for gênerai indulgence towards the debtor, 
without any deflnite time being specifled, with proof of actual for- 
bearance for a reasonable time, has been held to be sufficient con- 
sidération for a guaranty of the debt (Brandt, Sur. § 16, and au- 
thorities cited) ; but it is equally well settled, as the authorities there 
cited show, that forbearance without an agreement on the part of 
the creditor to forbear will not be deemed a sufiBcient considération. 
"There must be promise for promise." This record contains no évi- 
dence upon which it can be said conclusively that there was an 
agreement by the plaintiffs, in considération of the guaranty, to ex- 
tend crédit or to forbear bringing suit upon their demand. The 
judgment below is rêver sed, with direction to grant a new trial. 
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BURCH V. CADEN STONK CO. et al. 

(Circuit Court, D. Kentuclsy. March 28, 1899.) 

Injurt 01' Servant— Joint Liabilitt of Fellow Servant and Master. 

An employé of a corporation cannot be held jointly liable with tlae cor- 
poration for an Injury to anotlier employé alleged to hâve resulted from 
négligence, both on his part and on the part of the corporation, where it is 
not alleged that he was guilty of willf ul wrongdoing, or that he acted out- 
side of his instructions or the scope of his employment. 

On Demurrer to Pétition. 

Pryor, O'Neal & Pryor, for plaintifE. 

Fairleigh, Straus & Eagles, for défendants. 

EVANS, District Judge. Tliis action was begun in the state 
court, and was afterwards removed tiere by the défendants. The 
pétition is in three paragraphs, though in the décision of the court 
upon the pending question the third paragraph need not be consid- 
ered. The plaintiff, in substance, avers, in paragraph 1 of the péti- 
tion, that he was, on the 22d of October, 1896, in the employment of 
the Caden Stone Company, and was engaged in laboring for it; that 
while acting in the line of his duty as a servant of said company, and 
while acting under the orders of its agent and servant, Albert Caden, 
a derrick fell upon the plaintiff, and wounded and injured and caused 
him to sufler greatly, both mentally and physically, and impaired his 
ability to earn money, — ail to his damage in the sum of |10,000. 
Further,that said derrick fell and injured him, as a direct andnatural 
resuit of the gross négligence of the servants of said company, who 
were running and operating its quarry, and who, with such gross 
négligence, had erected said derrick in such an unskillful and un- 
workmanlike manner as to greatly endanger the lives of ail défend- 
ants' employés near the same, and that, well knowing its dangerous 
condition, said company did erect and knowingly main tain the same, 
whereby plaintiff was injured as aforesaid. The second paragraph is 
in the folio wing language: 

"Plaintiff says, further, that said derrick was erected and maintained as set 
forth in the first paragraph of his pétition, and at the time of his injury afore- 
said, and prior thereto, Albert Caden was the agent and servant of said Caden 
Stone Company, and that he, with other agents and servants of said company, 
did assist in the érection and maintenance of said derrlcli, as set forth in the 
flrst paragraph of his pétition, and that by his gross négligence! joined and 
concurring with the gross neghgence of said company, ail his injuries aforesaid 
were received, as the direct and natural conséquence of said gross négligence. 
He says, further, that said Albert Caden was, at the time of his said injury, 
a stockhoider, agent, and partner in the said Caden Stone Company. He says, 
further, that said Albert Caden is jointly and severally responsible to him for 
ail his injuries aforesaid, and that by his gross négligence aforesaid this plain- 
tiff has been damaged in the sum of $10,000." 

No suggestion has been made of a misjoinder, either of parties or 
of causes of action, but défendant Albert Caden has filed a gênerai 
demurrer to the second paragraph of the pétition, bringing up there- 
by the question of whether that paragraph states a cause of action 
againgt that défendant. Assuming its statements to be true (ex- 
cept that the word "partner" must be ignored), and giving to them 
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their natural significance and meaning, the paragraph, taken in con- 
nection with tlie first paragraph, charges' tMt the Caden Stone Com- 
pany, its agents and servants, including lAlbert Caden, erected the 
derriçlc with such gross négligence, and in, such an unskillf ul and un- 
workmanlike manner, as to gteatly endanger the lives of the em- 
ployés of the Company, and that the company, knowing the danger- 
ous condition ôf the derrick, kriowingïj' maihtained it, where- 
by piaintiff was injured. It is furthërjojorp âvérred that the de- 
fendant Albert Caden, as agent and servant of the company, assist- 
ed in the érection and maintenance of the detrick, as set forth in' the 
flrst paragraph, and that by his gross négligence, joined and concur- 
ring with the gross ûegligence of the company, the plaintiff 's injuries 
were received while acting under the orders of said défendant, as 
agent of the company. The pronouns are so mixed in paragraph 2 
as to make it somewhat diiHcûlt at times to gather the exact mean- 
ing of the pleader, but it is apparent from the pteading that the 
plaintiff ànd Albert Caden were both at ;thfe time employés of the 
Caden Stoûe Company, but whether Albéft Caden was àt àny time 
acting beyojid the orders of hiè'priricipal'doés not appear. It is not 
shown that' there was any aûthority on the part of Albert Caden in- 
dependehtly to control thé mamier in whîch the derrick was erected. 
It is not shown that Albert Caden wasgiiilty of atiy willful or in- 
teritiônal wrongdoing réspèctirig the derrick or the opérations of the 
company Tvhereby the plaintiff ^i'às in jtirèd. If it à|)peared from 
the pléading that the injury tû tbe plaintjff vfas thé resuit of a posi- 
tivé and willful wroug, hé might possîbly be jointly liable with his 
priflcipal; but in the absence of any gtàtement showing that there 
was willful wrongdoing, or any express statement that Albert Caden 
had any control supérior to that of the Çlàihtiff over the opérations 
of the derrick, and in the absence of any statement directly Connect- 
ing Albeirt Caden with the opérations of the derrick in any manner 
not directed by the principal, or not within thé scope of his em- 
ployment, the court has reached the conclusion that the second 
paragraph of the pétition does not show a cause of action against 
the défendant Albert Caden. It does not show a case where any 
one but the principal— in this case, thé common employer of both 
men—is, liable to the plaintiff. , The case appears to be one where 
the principal should respond, and not the servant. It is a case of 
négligence only. Mère négligence, however gross, would not change 
the rule, unless it weré willful or màlicious. The demurrer, there- 
fore, is sustained, with leave to the plaintiff to amend within two 
weeks. 



GOLDMAN et al. v. SMITH (fi-RANKS, Intervener). 
(District Court, D. Kentucky. February 9, 189Ô.) 

BANKBDPTCy^-^Pl.BADIN6— DEMUBRER TO AUSWER. 

AH: issue as to the sufflcieney of an answpr to a pétition In Jnvpluntary 
bankruptçy cannot be raised by deçiurrçr. . Pe'titloning creditors, objecting 
to the ariswer on this grbund, inust set the case dôwn for hearing on the 
petitiMi and answer.'accordlrig t6 thé rules of equity practice. 
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3. SAMB— ACTS OF BaNKRUPTCY— PREFERENCE. 

Where an insolvent merchant transferred hls stock In trade to a creditor, 
part of tlie considération being a payment made by the latter to a banlc 
to make good the mercliaiit's overdrawn account at tlie bank, the creditor 
having verbally agreed with the bans to be responsible for such over- 
drafts, kdd, that the transfer was an act of bankruptcy, being made with 
intent to prefer either the creditor advancing the money (if the debt was 
considered as due to him), or else the bank, by means of the payment of 
the overdraft by the creditor as a surety or guarantor, and his reimburse- 
ment by the bankrupt. 

3. Samb — Parties— Intbbvbntiok by Creditor. 

Where a pétition in involuntary bankruptcy allèges the giving of an un- 
lawful préférence to a particular creditor of the bankrupt, that creditor 
may, on his own pétition, intervene and be made a party défendant, with 
leave to plead to the pétition. 

In Bankruptcy. Pétition in involuntary bankruptcy by Gold- 
man, Beckman & Co. and other creditors against Newton M. Smith, 
with pétition by A. C. Franks, an alleged preferred creditor, for 
leave to intervene and be made a défendant. 

Sidney G. Stricker, for petitioning creditors. 

W. M. Fenley, for bankrupt. 

A. G. De Jarnette, for intervener. 

BAER, District Judge. Goldman, Beckman & Co., and other 
creditors of Newton M. Smith, flled a pétition to déclare the défend- 
ant, Newton M. Smith, an involuntary bankrupt. The grounds set 
eut in the pétition are that Smith, being the owner of a stock of 
goods of the value of about |3,000, transferred and conveyed the 
same to his brother-in-law, A. 0. Franks, with intent to hinder, de- 
lay, and defraud his creditors; and, second, that Smith, being in- 
solvent, transferred said stock of goods and merchandise, which 
were located in his store, in Grant county, to said A. C. Franks, 
upon the considération of an existing debt alleged to be due and 
owing from said Smith to said Franks, with intent to prefer said 
Franks over and above ail of his other creditors. There are other 
grounds alleged, but thèse are the only grounds needed to be con- 
sidered upon the pending question. Process went upon this péti- 
tion against Smith, and he appeared and flled on January 4, 1899, 
an answer thereto, and subsequently flled an amended answer. 
This answer, as amended, has been demurred to by the plaintifEs 
on the ground that said answer does not state facts sufïicient, in 
law, to constitute a défense to the pétition. 

If we are to apply the rules of equity practice to proceedings in 
bankruptcy, — and we understand thèse are to be applied (see Sup. 
et. Rule 37, 18 Sup. Ot. x.), — the suflflciency of an answer cannot 
be raised by a demurrer, but it can only be done by setting the 
case for hearing upon the bill and answer. Walker v. Jack, 31 C. 
C. A. 462, 88 Fed. 576, and Grether v. Wright, 23 C. C. A. 500, 75 
Fed. 743. In the latter case the court of appeals, by Judge Taft, 
uses this language: 

"A demurrer to an answer is unknown to the equity practice in the fédéral 
court, as it was unknown to the practice of the high court of chancery In 
England. Crouch v. Kerr, 88 Fed. 549; Banks v. Manchester, 128 U. S. 244, 
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9 Slip. et. 36; Travers v. Ross, 14 N. J. Eq. 254; Winter V. Claitor, 54 Miss. 
341; Edwards v. Drake, 15 Fia. t5«6; 1 Daniell, Oh. Prac. 542. The only way 
by which the sufficiency of an answer to a bUl in equity can be tested is by 
setting the case down for hearing upon the bill and answer, the effect of which 
is an admission by the plaintiff of ail the averments of fact properly pleaded 
in the answer, and a walver of any right to contest them by replication and 
proof. Barry v. Abbot, 100 Mass. 396; Brown v. Mortgage Co., 110 111. 235; 
Stone Y. Moore, 20 111. 165. If, therefore, any objection had been taken to the 
demurrer filed to the answer, it must bave been striclsen from the files; but 
as no objection was taken in the court below, and as no objection is made on 
the hearing in this court to the form of proceedings, we should treat the de- 
murrer filed by the plaintiff as an application to the court to set down the 
case for hearing upon the bill and answer, and consider the decree as if it 
had been entered upon such hearing. Barry v. Abbot, 100 Mass. 390." 

As counsel on both sides bave argued this demurrer as raising 
the question of the sufficiency of the answer, the court should dis- 
pose of the question as counsel hâve -made it, — as, in effect, raising 
the question whether, the answer being taken for true, the défend- 
ant, Smith, should be declared an involuntary bankrupt. In this 
answer the défendant makes this gênerai déniai: 

"He dénies that on or about December 5, 1898, or at any other time, he 
transferred and conveyed to A. 0. Franks a stock of gênerai merehandise, 
of the value of $3,000, or other value, consisting of clothing, boots, shoes, rub- 
bers, dry goods, groceries, notions, etc., or any goods or merehandise whatever, 
wlth intent to hinder, delay, or defraud his creditors, or to prefer said Franks 
to the exclusion of other creditors. Dénies that on or about December 5, 
1898, or at any other time, he transferred the stock of goods of which he was 
then the owner, consisting of the items aforesald, or other items, of the value 
of $3,000, or other value, located within his store, at Stewartsville, Grant 
county, Ky., or other place, to said A. 0. Franks, or other person, upon a pre- 
tended considération of a pre-exlstlng debt aUeged to be owlng by him to said 
A. C. Frahks, or other person, with intent to prefer said Franks above ail or 
any créditer or creditors of this défendant. The défendant says that on the 
29th day of November, 1898, he did sell, transfer, and convey to said A. C. 
Franks a certain stock of dry goods, notions, boots, shoes, clothing, etc., then 
located In his store, at StewartsvlUe, Ky., of the value and for the consid- 
ération of $2,700; that the considération of said purchase and sale was the 
agreement of said Franks to pay off and discharge a mortgage debt held by 
Mrs. Magerhance for $1,367, about $806 checks issued by this défendant, which 
said Franks had recently taken Up at the request of the défendant, and $525 
in cash pald by said Franks to défendant at the time of said sale. He says 
this was a valid transaction, without any Intent or thought of hlndering or 
delaylng any of his creditors, or preferring said I''ranks. He says said mort- 
gage was an exlstlng lien upon his stock of merehandise, and petitioners ail 
had notice of same long before and at the time they sold this défendant the 
goods for which he is indebted to them as stated in their pétition. Said mort- 
gage was executed and dellvered more than six months prior to the flling of 
the pétition herein. He says the $806 which he paid said Franks in the trans- 
fer to him of said merehandise was a debt created by the payment of defend- 
ant's checks, given mostly to the petitioners, and which défendant did not 
hâve the funds to meet, and said Franks paid same as an accommodation; 
and, as this defendant's creditors got the mpney paid upon said checks, he 
did not knôw it was wrong or in violation of law to pay it back to said 
Franks In the sale of the goods. Défendant says the balance of said pur- 
chase prlce, to wit, $525, was pald him in cash by said Franks at the time, 
and simultaneously with, and as part of the considération of, the sale and 
transfer of said stock of goods, and Insists that there was no thought or 
intention of preferring said A. C. Franks, or other person, in the sale and trans- 
fer aforesald. Défendant admltfe that at the time of the sale and transfer 
he had not sufflcient property to pay his debts, but says his crédit in his 
neighborhood and elsewhere was good, and he thought he would in a short 
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time be able to pay ail of his debts. He sold said stock of goods betiause lie 
believed he could make more money in trading in stock,— a business whicli 
he had successfully followed before he embarked la the mercantile business." 

And in the latter part of his answer he makes this allégation : 

"Défendant again admits that, at the time he sold his said stock of mer- 
chandise to A. 0. Franks, he had not snfiicient property to pay his debts, but 
dénies that in the transfer and sale of said merchandise, or any other mat- 
ter or form, he committed an act of bankruptcy, unless the fact that he was 
unable to pay his debts, and the further fact that he repald said Franks, iu 
said sale, the money he had advanced to meet checks given by this défendant 
to his creditors aforesaid, shall be held an act of bankruptcy." 

Défendant also files with his answer a schedule of ail property 
owned by him just prior to the date of the sale, and a schedule of 
his indebtedness. Thèse schedules show that, including ail of the 
property, — that which was transferred to Franks, and ail other, — 
he was at the time hopelessly insolvent. 

Upon the 27th of January, after the demurrer was flled, Smith 
tendered an amended answer, in which he makes this allégation: 

"That his attorney, in preparlng the original answer, by mistake alleged 
that the $806 paid by A. 0. Franks as part of the purchase prlce of said 
stock of goods was paid in taklng up certain checks given by défendant to 
his creditors, and now corrects said answer, and states that the payment of 
said $806 was made by said Franks at the time of, and as a part of the 
purchase priée of said goods, by paying an overdraft of the défendant to 
the Bank of Williamstown; checks for said overdraft having been given as 
stated in the original answer. Défendant further says that said Franks had 
agreed verbally with said bank to be responsible for the overdrafts aforesaid." 

Although this amendment was not filed by leave of court, and 
was after the demurrer, still both parties hâve assumed in their 
arguments that the amendment is part of the answer, and it will 
be considered in that way by the court. 

It seems to us, notwithstanding the gênerai déniai of this an- 
swer, the facts alleged and admitted show that the défendant has 
committed an act of bankruptcy, in making the transfer to Franks. 
It is clearly shown that the défendant, Smith, was insolvent, not 
only within the définition of insolvency given in the bankrupt act, 
viz. "that the aggregate of his property, exclusive of any property 
which he may hâve transferred, concealed or removed, or permitted 
to be transferred, concealed or removed, with intent to hinder or 
delay his creditors, shall not at a fair valuation be suflûcient in 
amount to pay his debts," but that, including this property, he was 
at the time hopelessly insolvent. It is equally clear that the allé- 
gations and admissions of this answer show an intent upon the 
part of Smith to prefer one of his creditors over his other creditors, 
whether that créditer be Franks himself, or whether it be the 
Bank of Williamstown. If we consider, as first alleged, that the 
$806 was a debt to Franks, that it was a préférence to Franks is 
quite clear, and the knowledge of the preferred créditer of the in- 
solvency and the purpose of the sale seems as certain. If, how- 
ever, we consider the overdraft of Smith as held by the Bank of 
Williamstown, from the allégations of the answer it must be quite 
apparent that the payment of Smith's checks by the bank, and the 
création of the overdraft, were upon the crédit of Franks, and that 
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he was the obliger to the bank, and bound, as such, to pay the debt. 
Iii tbis view, the overdraft osV^^as Fraiik's debt. If it be considered 
tiiat he was a mère guaraiitor, and the statute of frauds applies, 
we do not see that this màkes any différence upon' the question of 
bankruptcy, since the sale and transfer were to pay that debt, and 
by this mèans the debt bas been pâid, âiid Smith's créditer, whoever 
he may jl^e, in law, was preferred. We. conclude, taking the entîre 
answer, that it does not présent a good défense, and that upon the face 
of the pleadings the petitioners are entitled to an adjudication ad- 
judicating Smith a bankrupt. 

We do not see that the Kentucky act, as embodied in section 1910 
of the Kentucky Statutes, bas any application to this question, 
since the inquiry is whether or not the défendant, Smith, has corn- 
mitted acts of bankruptcy, under the ^ provisions of the bankrupt 
act. Under the Kentucky law, as we under stand it, if a préférence 
is not attacked by a créditer within six months, the préférence 
would bë good; and, whei-e there is a préférence prohibited by the 
Kentucky statute, it does not of itself make the préférence a gên- 
erai assignment, but rèquires some proceedings in the state court 
to hâte it s6 declared. Hehce we hare net t-egarded it as appli- 
cable; tpjïhç question jinder considération. 

In regard to the intervening pétition of A. C. Franks to be made 
a party défendant, the order should go allowing this pétition to be 
filed, aiid tliat he be made a party défendant. What rights he may 
hâve as créditer are not nbw intehded te be adjudicated upon, but 
may be presented by him either by ûling bis intervening pétition 
as an answer or cresS Mil, or by aménding his pleadings, as he 
tnay thînk proper. The order, for the présent, will be that the in- 
tervening pétition of A. C. Pranks, marked, "Filed Jan. 6, 1899," 
is flled of record|, and that he be made a party défendant to the 
pétition ôled by the' petitiening creditors herein, with leave to 
plead further, if he se desires, within 20 days. This order sheuld 
be entered before the order adjùdicating Smith a bankrupt. 

Unless counsel for the défendant bas semé other pleadings to 
présent, the proper order should go, declaring that Smith's answer 
does not présent a défense^ and that hej upon the pétition and an- 
swer, be adjudged a bankrupt, and the case referred to the proper 
référée. 



' In re GHIGLIÔNB. 

(District Court, S. D. New York. AprJl 10, 1890.) 

B.\NKBUPTCT — DiSMISSAL OF PETITION — CoUNSEL I'EES. 

The provision of section 3 (e) of the bankruptcy act (30 Stat. 546), for 
the allowancë of "costs, counsel fées, exi)enses, and damages" to tlie re- 
spondent when a pétition in involuntary bankruptcy is dismissed, applies 
pnly to e?ises where an application to seise and hold the property of the 
all^ed bankrupt pendin'g the hearing was grauted, and bond given, as 
provlded In the same subdivision of section 3. In other cases the court 
cknnot aliow counsel fées, in addition to costs, to the successful défend- 
ant, the matter being governed by raie 34. 
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In Bankruptcy. 

Coudert Bros., for petitioning creditors. 

Bullowa & BuUowa, for respondent. • 

BROWN, District Judge. On the llth of November, 1898, a cred- 
itors' pétition was filed against Ghiglione to hâve him declared a 
bankrupt, charging insolvency and concealment of property. Upon 
an answer denying both charges, and two jury trials thereon, there 
being a disagreement on the flrst trial, the issue was flnally dèter- 
mined in favor of the défendant, and the pétition has been dismissed. 
Prior to the taxation of costs, defendant's counsel move for "counsel 
fées" to be allowed and taxed by the court pursuant to section 3 
(e) of the bankrupt act. That clause provides as follows: 

(e) "Whenever a pétition is flied by any person for the purpose of having 
another adjudged a bankrupt and an application is made to talîe charge of 
and hold the property of the alleged laanlirupt prior to the adjudication, the 
petitioner shall file a bond * * * conditioned for the payment, in case such 
pétition is dismissed, * * * ail costs, expenses and damages occasioned by 
such seizure, taldng and détention of the property of the alleged banlîrupt 

"If such pétition be dismissed by the court, or withdrawn by the petitioner, 
the respondent shall be allowed ail costs, counsel fées, expenses and damages 
occasioned by such seizure, taliing or détention of such property. Counsel 
fées, costs, expenses and damages shall be flxed and allowed by the court and 
paid by the obligors in such bond." 

The prior subdivision (b) of section 3 contains the gênerai provi- 
sions for pétitions by creditors against alleged bankrupts. Subdi- 
visions (c) and (d) regulate the proceedings in défense and the trial 
thereof : while subdivision (e) provides for the spécial case of a seiz- 
ure of the defendant's property before adjudication. 

Eule 34 of the suprême court in bankruptcy is evidently intended 
to goyern the allowance of costs in ordinary involuntary proceedings. 
It proyides that the petitioning créditer if successful shall recover 
"the same costs that are allowed to a party recovering in a suit in 
equity; and if the pétition is dismissed, the debtor shall recover like 
costs against the petitioner." 

There is no other provision in the bankrupt act or in the rules, 
authorizing this court in bankruptcy cases to allow or tax a counsel 
fee on dismissal. 

On careful considération of the arguments of counsel on thèse pro- 
visions, I am of the opinion that the last paragraph of subdivision 
(e) above quoted, applies only to cases arising under the flrst para- 
graph of that subdivision, and where the application "to take charge 
of and hold the property of the alleged bankrupt" prior to adjudica- 
tion has been granted and the bond given. The allowance of "coun- 
sel fées" in addition to costs can rest only on express statutory pro- 
vision. It is contrary to the ordinary fédéral practice, and seems to 
hâve been designed to aflord a fuller measure of indemnity to the 
défendant than is ordinarily atîorded in légal proceedings in the 
fédéral courts, for an unjustiflable interférence with his property. 
Such interférence may at times be ruinous, and by breaking up a 
man's business make aiia insolvent when he was not insolvent be- 
fore. It is an available weapon which may be misused, and is there- 
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fore justly guarded by spécial provisions for the most complète in- 
demnity to the accused. Ordinary cases of involuntary proceedings, 
not accompanied by such injurious interférence, f ail as respects costs 
under the provisions of rule 34, which does not allow counsel fées 
in addition to costs. 

In the présent case though an application was made for a receiver, 
the application was denied as unnecessary; no bond v^as given,-nor 
was any injunction issued interfering with the transaction of the 
defendant's business in the manner in which it had been theretofore 
carried on. The motion for counsel fées must therefore be denied, 
and the costs taxed under rule 34. 



In re MOYEB. 

(District Court, E. D. Pennsylvania. April 12, 1899.) 

No. 6. 

1. BAîTKRUPrer— AcTs of Bankhuptcy— Suffering Pbeferencb. 

Under Bànkrupt Act 1898, § 3, cl. 3, providing that it shall be an act of 
bankruptçy if a debtor shall hâve "suffered or permitted, while insolvent, 
any créditer to obtain a préférence through légal proceedings," and not 
vacàted or discharged such préférence "at least tive days before a sale or 
final disposition of any property affected," where a creditor actually ob- 
tains a préférence by entering judgment on a warrant of attorney previ- 
O'usly given by the debtor, and levying exécution on his stocli in trade, 
the debtor being then insolvent, such debtor commits an act of banls- 
ruptcy if he fail^ to discharge such préférence by filing his voluntary péti- 
tion In bankrUptcy (havlng no valid 'défense against the debt or the lien 
obtained by the levy), although he does not in any degree procure the 
entry of the judgment, or even know of it. 

S. SAMB — PREFERENCE — WARRANT OF ATTORNBT. 

Within the meaning of the banlirupt act, a creditor obtains a préfér- 
ence by entering judgment on a vt^arrant of attorney, and levying an exé- 
cution thereunder on the debtor' s stock in trade, within the tlme limited 
by the act, the debtor being then insolvent, notwlthstanding that the 
warrant of attorney was given more than four months before the filing of 
the pétition in bankruptçy against such debtor, and at a time when he 
was solvent. 

In Bankruptçy. On motion for adjudication in involuntary bank- 
ruptçy. 

Greenwald & Mayer, for petitioning creditors. 
Thomas H. Capp, for certain creditors. 
Howard G. Shick, for alleged bànkrupt. 

McPHERSON, District Judge. This is a case of involuntary bank- 
ruptçy, and the motion to adjudicate rests upon the following facts: 
Between December, 1897, and June, 1898, Henry Moyer was a solvent 
merchant. At différent times during that period he borrowed about 
|6,500 from several members of his family, seeuring the respective 
loans by promissory notes containing warrants of attorney to confess 
judgment. Thèse creditors took no steps to collect their debts until 
November 14 and 16, 1898, when they entered judgment upon the 
notes in the court of common pleas of Lebanon county, and issued ex- 
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ecutions, whicli were levied upon the goods in Moyer's store, thèse 
goods being his only estate. Before sale by the sheriff, other cred- 
itors presented the pétition now being considered, to which Moyer 
replied, denying, in effect, that he had committed an act of bank- 
ruptcy. The dispute was sent to the référée for hearing, and mean- 
while the sheriff sold the goods, under an agreement of the parties 
interested, and retains the fund until the court shall décide the pend- 
ing motion. The remaining pertinent facts are thèse: The entry 
of judgment in November was without the debtor's knowledge or pro- 
cu rement, but at that date he was insolvent, and could not pay the 
debts. He did not hâve a valid défense, either against the debts 
themselves or against the lien obtained by the levies, and he did not 
file a pétition in voluntary bankruptcy. He therefore failed to vacate 
or discharge the préférence obtained by the exécution creditors within 
flve days before the sale. 

The question presented by thèse facts is important. If the bankrupt 
act of March 2, 1867, were still in force, the construction announced 
by the suprême court in Wilson v. Bank, 17 Wall. 473, and in Clark 
V. Iselin, 21 Wall. 360, would probably require us to décide that 
Moyer did not commit an act of bankruptcy. He was passive during 
the proceedings in November, and did not in any degree procure the 
entry of the judgments or the issue of exécution with intent to secure 
a préférence to the creditors controlling this process. But, as we 
understand the bankrupt act of 1898, its provisions are essentially 
différent from the earlier act, and require the court to corne now to 
a différent conclusion. Clause 3 of section 3 déclares that it shall be 
an act of bankruptcy if a person has "suffered or permitted, while in- 
solvent, any créditer to obtain a préférence through légal proceedings, 
and not having at least five days before a sale or final disposition of 
any property affected by such préférence, vacated or discharged such 
préférence." It will be observed that this clause says nothing about 
the bankrupt's intent to enable the créditer to secure a préférence; 
neither does it use the word "procure," which might seem to imply 
that the debtor must take some part in bringing the préférence about. 
The dominant fact seems to be the actual resuit that has been at- 
tained by the créditer. If, through légal proceedings, he has suc- 
ceeded in obtaining a préférence, — that is (referring to section 60 for 
a description of preferred creditors), if the debtor is insolvent, and 
has either "procured or suffered a judgment to be entered against 
himself, ♦ • * and the effect of the enforcement of such judg- 
ment * * * will be to enable any one of his creditors to obtain 
a greater percentage of his debt than any other of such creditors of 
the same class," — if this is the actual resuit of légal proceedings taken 
against an insolvent debtor, the clause in question requires the debtor 
to vacate or discharge such préférence within a specifled time, and, 
if he fails so to do, déclares that he has committed an act of bank- 
ruptcy. How he is to vacate or discharge the préférence is net speci- 
fled; but the silence of the clause upon this point présents no diffi- 
culty. Légal proceedings are of many kinds, differing in the différent 
States; but, whatever kind may be employed by the créditer, if the 
resuit of the proceeding gives him a préférence over other creditors 
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of the same claés, the iBsolVent debtor is theréupon cMfged with a 
clearly implied duty to vacate Or discharge the préférence' Wilhin the 
time allowed him by the act Por example, if he has a défense to the 
debt, he may set it np; or, if he can overthrow the préférence be- 
cause the èreditor's procédure has been defèûtive, he may choose that 
method of attack. If neither of thèse weapons is available, he has 
still at coûiinand one sufHcient weapOn, of which he cannot be deprived, 
— he can apply promptly to the court in bankruptcy, and ask that his 
property should be ratably divided among his creditorS. If he faits 
to move, his inaction is properly regarded as a confession that he is 
hopelessly insolvent, and as conclusive proof that he consents to the 
préférence that he has deelined to strike down. This construction 
of the stattite seems to us to be the natural meaning of the clause 
in question, and to be in harmony with the gênerai purpose of the 
act. A similar conclusion was reached a month or two ago in the 
district court for the Eastern district of Missouri in Ee Reichman. 
91 Fed. 624. 

To avoid misapprehénsion, we désire to call attention to the fact 
that the préférence complained of in the présent ^'«ase was obtainedi 
by the issuing of exécution in NoVember, and not by the giving of the 
judgment notes. Wlien he gave the notes, the debtor was soivent, 
and no other créditer could complain ; but, when exécution was issued, 
he had become insolvent, and thé situation had niaterially changed. 
If the judgments had beeh entéred, say, in December,' 1897, and he 
had then had real estate to be bound thereby, an enforcement of the 
lien' in Novettiber, 1898, against the realty, would not offend against 
the clause in question. ' 

We are of opinion that Henry Moyer has committed the act of bank- 
ruptcy describéd in clause 3 of section 3, and that the motion for ad- 
judication must prevail. 



In re FOBRST. 

ODigtrkt Court, S. D. New York. April 15, 1899.) 

Bankruptcy— ExAMiNATiOKS in Bankruptcy— Scopk of Inquibt. 

The wlfe of a bankrupt, under examlnation as a witness at the tnstM^cc 
of the trustée or creditors, may be questloned as to money or other orop- 
erty in her possession, and as to how and when the same was reeeived or 
acquired, provided only that the testimony shows such questions to be 
reasonably pertinent to the subject of inquiry, the nature and location of 
the assets of the banl^rupt. , 

In Bankruptcy. On question certifled by référée. 

William Eiley, for creditors. 
Edward Bittner, for bankrupt. 

BEOWNi, District Judge. Upon an examination of the bankrupt 
and other witnesses before the référée in behalf of the trustée and 
creditorsj objection being made to questions pot to the wif e of the 
bankrupt during her examination as respects mbneys which she held, 
and when and how reeeived, the question as to the admissibility of 
this testimony has been certifled to the court. 
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There is no précise rule governing the admissibility of such testi- 
mony, other than that it should be reasonably pertinent to tlie sub- 
ject of inquiry. In gênerai, a large latitude of inquiry should be 
allowed in the examination of persous closely eonnected with the 
bankrupt in business dealings, or otherwise, for the purpose of dis- 
covering assets and unearthing frauds, upon any reasonable sunnise 
that they hâve assets of the debtor. The intent of the bankrupt law 
is that only the debtor dealing honestly with his property ehall be dis- 
charged; and that any proper assets of the estate, however concealed, 
shall be made available to creditors. The examination for this pur- 
pose is of necessity to a considérable extent a flshing examination. The 
extent to which it shall be permitted to go, must be determined by 
the eound judgment of the officer bef ore whom it is taken. Keasonable 
examination shouïd not be allowed to be checked by constant objec- 
tions that the materiality of the answer may not be immediately appar- 
ent, where no harm can arise to the witness from the disclosure, if the 
transaction is honest. If the resuit of such an examination may 
often be a considérable amount of immaterial testimony, this is a 
much less evil than to stifle examination by technical rules which 
would defeat the purpose of the act, and discrédit the administration 
of the law in the interest of creditors. Unreasonable discursiveness 
in the examination will be in some measure checked by making it 
at the expenfeé of the examining party; if plainly frivolous or prolix, 
it should be stopped. Where questionable proceedings hâve been dis- 
closed, greater latitude in the prosecution of inquiries should be 
allowed; and the précise form or order in which the questions are 
put can scarcely be deemed material. 

Upon the above gênerai principles, and upon the matters already 
disclosed on this examination, I think the witness should answer as 
respects any moneys or property acquired by her during the year 
prior to the adjudication, or even further back, should further testi- 
mony show such inquiries to be reasonably pertinent. 



In re COLLIER. 
(District Court, W. D. Tennessee. April 15, 1899.) 

BaNKRDPTCY— VOLUNTART PETITION— PaUPBK'S OATH. 

TJnder Baukruptcy Act 1898, § 51, requiring the clerk to collect the fées 
of -officers In each case before flling the pétition, except -where the pétition 
of a voluntary banlcrupt Is "accompanied by an affidavit stating that the 
petitioner is without and caimot obtain the money with which to pay such 
lEees," such affidavit is not conclusive of the poverty of the petitioner; 
and, if circumstances appear casting doubt upon the truth of the afïidavit, 
— as, that the petitioner appears by counsel not shown to be acting 
gratuitously,— it may be sent to the référée to investigate and report the 
facts as to the petitioner's ability to deposit the fées. 

Sams. 

A person employed by a railroad company at a salary of Ç30 per month, 
such salary belng exempt from exécution by the law of the state, Is not 
entitled to take the beneflt of the bankruptcy law without depositing the 
fées requlred by the act, on an affidavit that he cannot obtain the money 
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with whléh to pay such fées; and hîs pétition wiU be dismissed unless 
the fées are deppsited witliin a reasonable time. 
8. Same— Exemptions. 

Tlie exemptions allowed by the act do not excuse the payment from 
them of the fées ot the banlimptcy court. 

In Bankruptcy. 

James G-. Reasonover, for petitioner. 

HAMMOND, J. This is an application for an adjudication in bank- 
ruptcy upon a pétition and schedules which do not conform to the 
rules of the suprême court, and must, theref ore, be amended, which the 
petitioner has leave to do. 

The pétition is flled upon the pauper's oath, the affldavit being that 
required by section 51 of the bankruptcy statute of Jùly 1, 1898. That 
section enacts that the clerk shall 

"(2) Gollèct the fee& of the clerk, référée, and trustée in each case instituted, 
before flling the pétition, except the pétition of a proposed voluntary banli- 
rupt which Is accompanied by an aifldavit stating that the petitioner is with- 
out, and cannot obtaln, the money with which to pay such fées." 

Therè is no rule by the suprême court, nor other provision of the 
statute than that just quoted, declaring the effect of the afSdavit, or 
regulating the practice. It cannot be that it was the intention of 
the statute to confer upon the petitioner the unqualifled right to pro- 
ceed in bankruptcy upon his own affldavit as to his poverty, nor that 
such affldavit should be taken as conclusive of the fact. It is notieed 
that some of the bankruptcy courts bave established rules upon the 
subject, notably that of the Southern district of New York, which re- 
quires that: 

"Petltioners who hâve made no deposit with the clerli for the services of 
the ofBcers, should be examined by or under the direction of the référée on thelr 
appearanee before him, with regard to thelr means; and If the référée la not 
satisfied of the bankrupt's inability to make the deposit a report thereof should 
be made to the judge." 

This rule is in analogy with the common law, chancery, and ad- 
miralty practice in allowing poor persons to sue without isecurity for 
costs. Without any statute, ail those courts by grâce or favor permit 
poor persons to sue without costs, when, as a matter of fact, they are 
paupers. But, to avoid imposition in that regard, it was always re- 
quired that the poverty ^hould in fact exist, as well as that the suitor, 
if a plaintifi, should hâve the certificatè of counsel that he had a good 
cause of action; and the suîtor's own, affldavit was never regarded as 
conclusive of the fact of poverty. Daniell, Ch. Prac. pp. 37, 38, 40, 
41; Bradford v. Bradford, 2 Plip. 280, Fed. Cas. No. 1,766; Roy v. 
Railroad Co., 34 Fed. 276. And if an order has been obtained as of 
course, permitting one to sue in forma pauperis upon a suppression 
of material facts, it will be discharged on an application by motion, 
on notice. Daniell, Ch. Prac. p. 41, citing Nowell v. Whitaker, 6 
Beav. 407. And it will be seen by an examination of the authorities 
that the rulé of exemption from costs where poverty actually exists 
applied to counsel as well as to officiais of the court. I do not see 
why a preliminary inquiry into the actual facts is precluded by a stat- 
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ute granting the privilège any more than it was under tlie gênerai law 
before existing. Unless the statute peremptorily makes the affldavit 
of the proposed suitor conclusive of the fact, it is always open to the 
courts to protect themselves against any imposition by proper inquiry. 
The gênerai orders in bankruptcy allow the fées to be paid out of the 
estate, if any, and when it shall appear that the bankrupt can obtain 
the money. An inquiry before adjudication is quite as proper as one 
afterwards to be made. Gen. Orders Bankr. 35 (4). It will be 
observed that the new bankruptcy statute is peculiar in its pfcrase 
ology, and requires the affldavit to show that the petitibner "cannot 
obtain the money," with which to pay his fées. Thèse are only 
|25, and it seems almost incredible that one who is able to procure 
counsel to resort to the bankruptcy court is unable to deposit that 
small sum to pay the officiais of the court, unless it aliall appear 
that counsel also is doing the work gratuitously. And there seems 
to be no good reason why one proposing to take the beneflt of the 
bankruptcy statutes should be allowed to exhaust his means in the 
employment of counsel, and leave the other expenses unprovided for. 
I do not mean to hold that one who appears by counsel cannot hâve 
the beneflt of the bankruptcy statute if he be really a pauper bank- 
rupt; but what I do say is that, in the absence of any showing that 
counsel is acting without compensation, it is a suspicious circumstance 
as to the truth of the affldavit under this peculiar statute which re- 
quires thfi party to swear that he cannot obtain the money. If he 
can obtain the money to pay counsel, why cannot he obtain the money 
to deposit in court? 

The statute does not mean that the party shall hâve the beneflt of 
this provision because it is inconvénient to obtain the money, nor be- 
cause he is willing to take the pauper's oath to avoid any effort to ob- 
tain it, but it means only that he shall be in such circumstances that 
it is reasonable to conclude that he really cannot obtain the money 
with which to pay the officiai fées; and the court will not be satis- 
fied in doubtful cases to allow him the beneflt of the pauper's oath 
until an inquiry has been made into the circumstances surrounding 
him. Hereafter, therefore, in this court, whenever the alleged poverty' 
is doubtful, it will be sent by the clerk to the référée to take proof , upon 
notice to the bankrupt, and report the essential facts and circumstan- 
ces showing whether in truth he is unable to obtain the money to make 
the deposit. In this case it is not necessary to make such a référence, 
because it appears from the statements of counsel that this petitioner 
is in the employment of a railroad company, receiving a monthly 
salary of |30, which, by our state statute, is exempt from exécution at 
law for the payment of debts; and from this mère fact it conclu- 
sively appears that the petitioner could, if he would, obtain the 
money to make the small deposit required by the bankruptcy stat- 
ute. His application to proceed under the pauper's oath is there- 
fore denied, and his pétition will be dismissed, unless within a 
reasonable time the deposit is made. Gen. Orders Bankr. 35 (4). 

This is only one of many similar cases coming into this court 
under the mistaken belief that the statute allows any one who is 
willing to take the pauper's oath to secure a discharge in bank- 
93 F.— 13 
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ruptcy. It only allows that privilège to those -who are paupers in 
fact; as they must be, indeed, if they cannot raise |25 to pay the 
fées. 

The argument is made at the bar that the petitioner needs bis 
monthly salary of $30 to pay bis own and bis family's Uving ex- 
penses, and that the salary is exempt under the state law. This may 
be true, but still the petitioner is not a pauper in the sensé of the 
bankruptcy statute. It does not aïlow one to proceed under the pau- 
per's oath simply because he and bis family are unwilling to make the 
necessary sacrifice to pay the fées, he beitig himself the judge whether 
the sacrifice shall be made or not. The exemptions allowed by the 
bankruptcy statute are not intended to cover exonération from, or 
excuse the payment of, the fées of the bankruptcy court, incurred by 
the petitioner to more eflectually protect him from his debts, and se- 
cure him in the property exemptéd only because the act adopts the 
state exemptions as its own. 

There being no minimum litait in the statute upon the amount one 
must owe to entitle one to file a yoluntary pétition in bankruptcy, 
pétitions bave been flled where the whole indebtedness is for liv- 
ing expenses, and ludicrously small; and this conTénient interpré- 
tation of the statute in relation to the pauper's oath is a tempta- 
tion to such debtors to resort to the bankruptcy court once a 
month, if need be, or if one chooses, and thereby avoid the payment 
of ail living expenses, without any cost to the debtor himself. It 
cannot be that the beneflcent provisions of the bankruptcy stat- 
ute were intended to bave this comical and demoralizing resuit, 
and for this reason, if no other, the court should be strict in dis- 
allowing the pauper's oath to those who are not really entitled 
toit. Ordered accordingly. 



SMITH et al. v. UNITED STATES. 

(Circuit Court bf Appeals, Second Circuit. Marcii 1, 1899.) 

Nq. 47. 

1. CusTOMs DuTiEs— Classification— dHOCus. 

Crocus, produced from the dross or residuum of bum pyrites, prinei- 
pally used as polistilng powder, but to a considérable extent as a painter's 
eolor, is not dutiable under Tarife Act 1890 (26 Stat. 567, c. 1244) par. 133, 
as the dross or residuum from burnt pyrites, or as a nonenumerated ar- 
ticle, under section 4, s'inee It has been Improved by manufacture, but is 
included, under paragraph 61, wlthln the classification of palnts or colors, 
whether dry or mtxed. 

2. Samb— Test— Prédominant Use- Whbn Applied. 

The test of prédominant use, as applied to the classification of an article 
for duty under TarifC Act 1890 (26 Stat. 567, c. 1244), Is only resorted to 
where necessary to properly classify an article falling wlthin two or more 
classifications, either of which, standing alone, would adequately describe 
it, and whére the article is enumerated by référence to Its use. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 
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Albert Comstock and Ererit Brown, for appellants. 
Henry L. Burnett, U. S. Atty. 

Before WALLACE, LACOMBE, and SHIPMAJsT, Circuit Judges. 

PER CUEIAM. The importations in controverey were "crocns/'' 
an article which is produced from the dross or residuuin of burnt 
pyrites treated by a process to eliminate the sulphur, and which is 
used principally as a polishing powder, but to a considérable extent 
as a painter's color. This appeal présents the question whether the 
importations should hâve been classifled for duty under paragraph 
61 of the tariff act of 1890 (26 Stat. 567, c. 1244), or under paragraph 
133, or under those tariff provisions applicable to articles not enumer- 
ated or otherwise provided for in the act. Paragraph 61 subjects to 
duty "ail other paints or colors." Paragraph 138 subjects to duty 
"iron ore, including • * * the dross or residuum from burnt 
pyrites." The importations are clearly not within the désignation 
of paragraph 133, because they hâve been advanced beyond the cate- 
gory there deûned, into an article having a distinctive name and 
character, by a process of treatment which adapts them to a différ- 
ent use, although not exclusively so. Although they are not de- 
scribed by the spécifie name by which they are commonly called, they 
meet the description of a paint or color aa fully as do many other 
articles enumerated under that gênerai classification. Paragraph 61 
is the concluding clause of the schedule in the act entitled "Paints, 
Colors and Varnishes"; and the preceding clauses of the schedule 
enumerate àmong other paints and colors such articles as "ochery 
earths," "sienna earths," "umber earths," "barytes," "whiting," and 
"oxide of zinc." Paragraph 61 is intended to prescribe the duty on 
ail other paints and colors not speciflcally mentioned In the pre- 
ceding clauses. As the importations are within the description of 
the paragraph, and are nowhere else enumerated in the act by their 
spécifie name, that paragraph supplies their appropriate classification 
for duty purposes. Being there enumerated by a gênerai descriptive 
term, those provisions of the tariff act relating to articles not ^nii- 
merated or not otherwise provided for cannot be resorted to for the 
purpose of ascertaining their proper classification. 

If the importations were not capable of use as colors, they would 
not be dutiable under paragraph 61, because they would not hâve 
been colors in fact. But because they were adapted also for some 
other use, though that were the prédominant use, they were none 
the less colors. The test of prédominant use is only resorted to in 
those cases where it is necessary to find the proper location of a 
dutiable article which falls within two or more classifications, either 
of which, standing alone, would adequately describe it, and in those 
cases in which an article is enumerated by référence to its use. Thus, 
if a duty were imposed by the act upon "polishing powder," and an- 
other upon "colors," and there were no other provisions indicative 
of the législative intent, the importations now in controversy would 
be described by both, and it would be appropriate to resort to that 
test; and, because the prédominant use of crocus is as a polishinp- 
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powder, it would he more appropriately located for duty under that 
provision. 

We concur in the conclusions reached by the court below (84 Fed. 
158) and %"the board of gênerai appraisers. The décision o£ the 
circuit court is afifirmed. 



MANITOWOC PEA-PACKING CO. v. WILLIAM NIMSEN & SONS. 

'(Circuit Court of Appeals, SevenUi Circuit. April 11, 1899.) 

Na 573. 

TEADB-MAHKs-i^lNjtiNCTioN— Innocent Inprinqement. 

An injunction will be granted restraining tlie use, liowever innocent of 
intende'a wiong, of a device aceompanied wltli the name or nickname of a 
city in wfiictt défendants réside, as a trade iabel for liis goods, where sucli 
label constitutes an infringement on the trade-mark (>f another, on goods 
of a llke charactcr. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Wieconsin. 

C. K. Offield,, for appellant. 
E. H. Bpttum, for appellee. 

Before WOODS and GROSSCUP, Circuit Judges, and SEAMA^, 
District Judge. 

WOODS, Circuit Judge. This appeal is from an interlocutory or- 
der restraining the appellant, the Manitowoc Pea-Packing Company, 
pending the suit, "from using, as a trade-mark or brand, upon any 
canned or packed peas or other vegetables or fruits, the word 'Clipper,' 
or the words 'Clipper Brand,' whether in connection with, or without, 
the use of the words 'City' or 'Clipper City'; and from using as a trade- 
mark, label, désignation, or print, upon any label or wrapper attached 
to any euch goods, or upon any package of such goods, any of the words 
hereby restrained from use, or the delineation or représentation of a 
ship or Clipper under full sail, or in imitation or similitude thereof, 
until the further order of the court." Judge Jenkins, when granting 
this order, made the foUowing statement of the reasons for his dé- 
cision : 

"I assume, upon the évidence presented, that the adoption by the défendant 
of the représentation of a clipper ship under full sail, and of the words 'Clip- 
per' and 'Clipper City Brand,' were adopted by it in ignorance of the prior 
adoption of the words 'Clipper Brand,' and of the représentation of a clipper 
ship under full sail, by the complainant; although, considering their long use 
by the complainant, and the sale of Its goods bearing those marks throughout 
many states of the Union, and the diligent search whieh the défendant insists 
it made before their adoption to ascertain if they infringed on any other's 
rights, and the placing of a ship under full saU in the mouth of the harbor, as 
it appears upon the pieture, ont of ail proportion to the rest of the print, ren- 
der the coïncidence of the adoption of both the ship and the name by the de- 
fendant as somewhat remarkable. It is none the less true, however, that the 
adoption of thèse désignations tends to create confusion, and to induce the 
public, particularly customers of retail dealers, to purchase the goods of the 
défendant as and for the goods of the complainant; and, however innocent 
the défendant may be of intentional simulation of the complainant's brand, 
the équitable princlples whlch underlle the question of fair trade, and by 
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whicU courts of equity are guided, will not permit the use of thèse brands by 
the défendant. It was substantially conceded by council that the use of the 
ship was a clear infringement of the complainant's rights, I think the use of 
the terms 'Clipper' and 'Clipper Brand' or 'Clipper City Brand' is quite as 
clearly an infringement. The défendant has shown that the city of Manitowoc, 
where the défendant is loeated, to some extent at least, is known as the 'Clip- 
per City.' The proof does not go to the extent of showing that that city 
was generally so known. But, even if it were, I think the use of the term 
under the elrcumstances would be clearly a constructive fraud upon the pub- 
lie, and In violation of ail principles of fair trade, and ought not to he. per- 
mitted. I need not discuss the question further. So far as this circuit is con- 
cerned, the principles by which courts should be gulded in thèse matters are 
firmly established by fréquent décisions of the circuit court of appeals. A 
man may not use his own name to aecomplish a fraud; neither can he use a 
synonym; nor can he use the name of the city where he lives, or its nickname, 
to aecomplish a like purpose. It is always a question of fraud, but not neces- 
sarily of actual fraud. The act, however innocent, is considered eonstructive- 
ly fraudulent, if the resuit would tend to unfair trade, to confusion of goods,' 
and to interférence with the rights of another." 

Counsel for the appellant disavows having intended to concède in 
the court below any infringement of the rights of the complainant ; but 
it is immaterial whether the concession was made, since, to the extent 
stated, the fact of infringement is patent. The only point urged hère 
which is not covered by the opinion quoted is that the trade of thé ap- 
pellant, and the use of its label, "are conflned to a particular and speci- 
fled territory and portion of the United States" ; and that the complain- 
ant "has not now, nor has had, any trade whatever in canned peas in 
such identifled states or territory." Whether the proposition of law 
hère implied that the owner of a trade-mark or trade-name cannot 
hâve an injunction against infringement in a portion of the country in 
which his goods hâve not been offered for sale need not be determined. 
The proof does not show that the trade of the appellant, actual or 
proposed, is confined to specifled or deflnite limits, or that it has not 
been, and is not intended to be, carried into régions where the business 
of theappellee is already established. It is shown, on the contrary, 
that the appellant had put its peas upon the market in New York 
Oity; and, while it is said that the attempt to sell in that market was 
not a success, because made too late in the season, a purpose to renew 
the attempt is not denied; and, further, it is not denied that sales 
hâve been, and will be, made in the neighboring states of Michigan and 
Minnesota, where for several years the peas of the appellee hâve been 
in the market. The order of the circuit court is afflrmed. 
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SAME v. MATTHAI et al. 

(Circuit Court, S. D. Xew York. March 25, 1899.) 

Patents— Parties to Infkikgement Suit — Joint Owners— Assignment by 
One Owner. 

The exécution of an assignment and release by one joint owner of hia 
right to damages from an infringer does not destroy his co-owner's right 
to recover his damages from such infringer. 
Same — Arrangement of Parties. 

Where there seems to be no necessity for it, the court will not, at an 
early stage of the case, by an order require a party complainant, whose 
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înterest may lie wlth the défendants, to become a défendant, but will 
leave the matter to the final hearlng, and will then arrange the parties 
and admJnlsler relief as thelr respective rlghts may requlre. But if 
such co-CôriipJainant should undertake to delay, harass, or Impede the 
orderly progïèss of the cause, the other complainant will be allowed to 
renew uis motion to nia,]ie such party a défendant. , 

8, Attornet AND Client— WiTHDRAWALOF Attorney Pbnding Suit. 

Attomeys wlio hâve withdrawn from a case, believing, In good faith, 
that the litlgation is ended, will not, in case of its continuance, be en- 
joined from accepting a retainer from parties having an adverse Interest 
to their former client, or from discloslng Information acqulred in thelr pro- 
fesslonal capacity from such client. In the absence of any showing 
to the contrary, the court wlU assume that such attomeys will observe 
ail the obligations of honorable members of the bar. 

Thèse were two suits in equity, brought by the Lalance & Qrosjean 
Manufacturing Company and the St. Louis Stamping Company against 
the Haberman Manufacturing Company and against Matthai, Ingram 
& Co., respectively, for alleged infringement of a patent for an inven- 
tion. 

Walter D. Edmonds, for plaintiff Lalance & Grosjean Mfg. Co. 
Louis Marshall, for défendants. 

LACOMBE, ; Circuit Judge. 1. Thèse are suits in equity, against 
alleged infringers of a patent, for injunction and aecounting. Hav- 
ing obtained jurisdictiou of them when brought, the court does not 
lose such jurisdiction merely because, by reason of subséquent events, 
the right to relief by injunction may hâve been lest, — if, indeed, it has 
been lost. The court will hold the causes until final disposition upon 
aecounting for damages and profits. 

It is not thought that the exécution of an assignment and a release 
by one of the joint owners destroys the co-owner's right to recover 
his damages from the défendant. To so hold would be to push the 
supposed analogy to the law of real property altogether too far. The 
kind of property which is represented by letters patent is peculiar, — in- 
deed, sui generis; and to apply to it ail the rules of the common law 
as to ownership of land would sometimes lead to absurdities. Un- 
qualifled assent has by no means been given to Judge Curtis' reason- 
ing in Clum v. Brewer; 2 Ourt. 506, Fed. Cas. No. 2,909; and the 
scrupulous care with which the suprême court has restricted its dé- 
cisions in Gottfried v. Miller, 104 U. S. 521, and the Paper-Bag Cases, 
105 U. S. 766, leaves the question still open, although, in this circuit, 
where Pitts v. Hall, 3 Blatchf . 201, Ped. Cas. No. 11,19.3, has laid down 
a différent rule from that adopted by Judge Curtis, the principle of 
stare decisis would seem to require a déniai of défendants' motion to 
dismiss. An interesting discussion of this important and unsettled 
question will be f ound in chapter 6 of Hall's Patent Estate, where the 
arguments on either side, and the entire body of fédéral décisions down 
to 1888, are most tersely and admirably set forth. Upon the précise 
question now presented, viz. the power of one co-owner to destroy the 
other's accrued right to damages, the opinion of Romilly, M. E., cited 
on complainants' brief (In re Horsley & Knighton's Patent, L. K. 8 Eq. 
475), seems to characterize the proposition quite correctly as "a viola- 
tion of the fundaméntal principles of law, and contrary to natural 
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justice." Défendants' motions to dismiss tlie bills of eomplaint are 
denied. 

2. There seems to be no necessity for undertaking, by an order, at 
this stage of the case, to make the présent complainant, the St. Ix>uis 
Stamping Company, a défendant. The court, at final hearing, will 
arrange the parties and administer relief as their respective rights may 
require. Should the présent co-complainant undertake to delay, har- 
ass, or impede the orderly progress of the cause, the motion may be 
renewed. With this réservation, it is now denied. 

3. The former solicitors for complainant hâve filed ail the papers, 
exhibits, spécimens, etc., relating to thèse causes, with the clerk of the 
court. Upon giving his pei'sonal receipt for the same (said reeeipt 
containihg a clause to the effect that they shall be returned to the 
clerk upon final termination of the causes), said papers, etc., may be 
delivered to the présent soliciter for the prosecuting complainant. 
Since the St. Louis Stamping Company has no further interest — ex- 
cept, it may be, an adverse one — in the prosecution of the suits, its 
solicitors will not be allowed to inspect thèse papers, etc. The clerk 
will make a careful inventory of them. 

4. Motion is also made for a direction by the court to the former 
solicitors of complainants to cancel and withdraw from the retainer of 
the National Enameling & Stamping Company, and forbidding them, 
during the prosecution of thèse suits, to accept any other retainer 
from said last-named company. The former solicitors hâve explained 
the awkward phraseology of their notification to the Lalance & Gros- 
jean Company that they would hâve to withdraw from thèse litigations. 
The suggestion that their new retainer was conditional upon their 
abandonment of their former client is not supported by proof. More- 
over, the court has no doubt that they acted in entire good faith, be- 
lieving, as counsel for défendants has argued, that by reason of the 
assignments and releases of the co-complainant the litigations were 
terminated. As matter of fact, however, the litigations still continue ; 
and the National Enameling & Stamping Company, including, as it 
does, both défendants and the "quitter" co-complainant, occupies a po- 
sition distinctly hostile to the remaining complainant. Nevertheless, 
it may well be that the new client has, or is to hâve, business not ger- 
mane to the issues in thèse litigations, with the care of which, in the 
interests of tlie Lalance & G-rosjean Company, the solicitors were 
originally chai'ged, and such business they can with perfect propriety 
conduct. It may, however, prove to be a very difflcult matter to dé- 
termine, as concrète questions arise, whether they can or cannot safely 
act for the new client, — whether in so doing they may not uninten- 
tionally, and perhaps unconsciously, put at its service confldential in- 
formation obtained from the old client by reason of the professional 
relationship. This court, therefore, will not direct the cancellation of 
the new retainer. It will assume that counsel will décide that ques- 
tion for themselves, in scrupulous conforniity to their professional 
obligations. The path of unquestionable safety would be found in 
abstention, during the continuance of thèse litigations, from participa- 
tion, active or merely as advisers, in any business which may, even by 
unkind critics, be considered germane to the issues hère involved. If, 
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wliile thèse suits are going on, they become activel^v engaged, as solicit- 
ors or counsel, for an interest hostile to that of their former client, they 
will be likely to flnd their progress constantly impeded by pitfalle or 
quagmires into which they may stuinble, or by which they may be 
besmirched. This court bas no appréhension that any such catastro- 
phe will bef ail. As was said before, the acceptance of the new re- 
ta^ner was in the full belief that the litigations had terminated, and 
the whole matter may safely be left to the solicitors thernselves. The 
injunction prayed for, to restrain them from giving information to 
others than their original clients of any matter or thing by them ae- 
quired from such clients in their professional capacity, is denied. It 
is thought that the honorable obligation of a reputable member of the 
bar is a better assurance that professional secrets will be respected 
than would be an order of the court. 



TIIBULAR RIVET & STUD 00. v. O'BRIEN et al. 

(Circuit Court, D. Massachusetts; July 29, 1898.) 

No. 997. 

1. Patents— Infringement— Violation dp Lioense. 

Where tlie owner of a patent on a machine for settlng lacing studs 
licenses the use thereof on condition that the licensee shall only use studs 
manufactured by the licensor, such studs not being patented, it is an In- 
fringement for the licensee to use the machine for setting studs obtalned 
from others In violation of the license. 

3. SAME— CONTHIBTJTORT INFRINGEMENT. 

In such case, a third person who sells to the licensee studs of his own 
manufacture, Ijnowing that they are to be used in the patented machine 
in violation of the terms of the license, and intending that they shall be 
so used, is guilty of contributory Infringement, and will be eujoined. 

: In Equity. 

Fish, Richardson & Storrow, for complainant. 
William A. Macleod, for défendants. 

LOWELL, District Judge. The bill makes the foUowing alléga- 
tions: The complainant is the owner of certain patents for set- 
ting lacing studs, which patents are embodied in machines made 
by it. Thèse machines it does not sell, but licenses their use by a 
lease which provides that the licensees shall use in the machines 
on,ly those studs which are manufactured by the complainant, and 
that, upon violation of any of the conditions of the lease, the right 
tp:the further use of the machine by the licensees is forfeited, and 
the complainant may retake possession thereof. The respondent 
sells, and offers for sale, to thèse licensees, studs of his own man- 
ufacture, well knowing that thèse studs are to be used in the com- 
pla,inant's machines in violation, of the provisions of the lease and 
of the complainant's rights, and expressly intending that his studs 
shall be so used. He has induced and persuaded, and still induces 
and persuades, the licensees to break their contracts with the com- 
plainant, and to infringe its rights under the letters patent. 
Wherefore the complainant asks for an injunction limited in its 
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terms, and for an account. To tins bill the respondent lias de- 
murred. 

The complainant contends — First, that, by using the respond- 
ent's studs in its machines, in violation of the ternis of the license, 
the licensees beeonie infringers of the patent; and, second, that by 
selling bis studs to the licensees, and by inducing and persuading 
the licensees to use his studs in the complainant's machines, and 
so to break their contracts with the complainant, the respondent has 
been guilty of the tort of "contributory infringement," so called. 

That the flrst point is well taken I hâve no doubt. The diffi- 
culty is with the second. For both its contentions the complainant 
relies upon Heaton Peninsular Button-Fastener Co. v. Eurêka Spe- 
cialty Co., 25 0. C. A. 267, 77 Fed. 288, decided by the circuit court 
of appeals for the Sixth circuit; and for the second contention up- 
on Thomson-Houston Electric Co. v. Kelsey Electric Railway Spé- 
cialty Co., 22 C. C. A. 1, 75 Fed. 1005, decided in the circuit "court 
of appeals for the Second circuit. IJnless the décisions in thèse 
cases are opposed to some décision of the suprême court or to some 
other décision of some circuit court of appeals, I am practically 
bound by their authority. Beach v. Hobbs, 82 Fed. 916. 

In the first-named case (Heaton Peninsular Button-Fastener Co. 
V. Eurêka Specialty Co.), the bill was much like that in the case at 
bar, and the demurrer to it vras overruled. It is true that the bill 
in the case at bar omits one statement made in the bill filed in 
Heaton Peninsular Button-Fastener Co. v. Eurêka Specialty Co., 
viz. that the studs sold by the respondent were adapted solely to 
use in the complainant's machines; but in Heaton Peninsular But- 
ton-Fastener Co. V. Eurêka Specialty Co. the court laid little stress 
upon this statement, and based its décision mainly upon the alléga- 
tion, which is found in both bills, that the respondent induced the 
users of the complainant's machines to infringe the complainant's 
patent. Upon the authority of Heaton Peninsular Button-Fastener 
Co. V. Eurêka Specialty Co., and especially upon that of Thomson- 
Houston Electric Co. v. Kelsey Electric Railway Specialty Co.j 
which case will be considered hereafter, the respondent's demurrer 
must be overruled. 

By agreement of parties, the hearing upon the demurrer was 
coupled with a hearing upon the complainant's motion for a pre- 
liminary injunction. From the évidence in the case, I flnd that the 
respondent William O'Brien sold to some of the complainant's 
licensees studs of his own manufacture, well knowing that thèse 
studs were to be used in the complainant's machines, and that he 
sought a market for his studs without regarding whether those 
who bought them from him bought them for use in the complain- 
ant's machines or not. The respondent's studs could be used, and 
were sometimes used, in machines other than the complainant's, 
and that use, of course, was legitimate. The studs themselves 
were unpatented. The respondent knew the existence of the com- 
plainant's patent, and had sufflcient knowledge of the terms under 
which the complainant's licensees operated the patented machines 
to understand that the use of his studs in them would constitute a 
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breach of the contract of lease. In answer to questions, he told 
the licensees that, if they got into trouble, he would himself fur- 
nish them with a machine of his own manufacture which would an- 
swer theiï purpose quite as well, Further than this, it was not 
shown that he persuaded or induced the licensees to inf ringe. For 
the purposes of this hearing, the validity of the patent in suit was 
admitted, 

The question presented is this: Does one who sells an unpat- 
ented article to another, knowing the use to be made of it, become 
liable as a contributory infringer if the proposed use is an in- 
fringement of a patent? 

In Thomson-Houston Electric Co. v. Kelsey Electric Kailway 
Specialty Co., ubi supra, the respondent sold "trolley stands," so 
called, an unpatented article, and the évidence showed that he sold 
them indifferently to those who intended to use them legitimately 
and to those who intended to use them as an élément of the in- 
fringing manufacture of a patent article. The évidence of knowl- 
edge and intention in Thomson-Houston Electric Co. v. Kelsey 
Electric Eailway Specialty Co. was certainly weaker than in the 
case at bar, yet in the former case the court held that an injunction 
should issue, carefully guarded in its terms. "It sufQciently ap- 
pears," said; the court, "from the defendant's advertisements and 
affidavits, that it was ready to sell to any and ail purchasers, irre- 
spective of their character as infringers." The injunction "does 
throw upon the défendant the duty of caref ul investigation into 
the objects of the purchasers of its stands, and of an abandonment 
of indifférence as to whether they are seeking to trench upon the 
righte of the oy^ners of the patent." 

The doctrine that one who Jurnishes materials, knowing their 
proposed use, becomes thereby a tort feasor, if the proposed use is 
a tort, is certainly novel as applied to most kind» of torts. A lum- 
ber dealer who; knew that the bpards he sold were to be made into 
a fence to be ereeted in a particular place could not, I think, be 
held to be a tort feasor, though the proposed fence oonstituted an 
obstruction to a right of way subsequently discovered. In Thom- 
son-Houston Electric Oo. y. Obio Brass Co., 26 C. C. A. 107, 116, 80 
Ped. 712, 721, it was said by Jadge Taft, who toôk part in the dé- 
cision of Heaton Peninsular Butten-Fastener Co. v. Eurêka Spe- 
emlty Co., tfaat "an inf ringement of a patent is a tort analogous to 
trei!Ç)ass or trespass on the case. From the earliest tinaes, ail who 
take part in a trespass, either by actual participation therein or 
by aidiag aad abetting it, bave been heid to be jointîy and «ever- 
ally liable for the injury inflicted." With ail due respect for the 
learned judge, it must be obsarfedttiat the accnracy of the state- 
ment just quoted dépends aJtQgetber npoe the meaning attach«d to 
the words "participatioB," "aidiiig," aad "abetting." 1m a sensé, a 
trespass is aided if the trespasser is fed dnring the trespass. Yet 
it can hardly be contended that an infringer's coek is liable as a 
contributory infringer. I*F»bably Bhe wo«ld not be ïiabie even if 
she knew of her master*» wrongdoing. Again, no aid is more po- 
tent than money. Is one who tends moaey to an infringer liable 
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as co-înfringer? Manj^ i)atents cannot be infringed without a 
building in which to construct the infringing device. Is the land- 
lord who lets the building to an infringer liable as a co-infringer? 
Tbe particular act of participation, aiding, and abetting complain- 
ed of in Thomson-Houston Electric Co. v. Kelsey Electric Eailway 
Specialty Co. was the sale of materials. Yet surely the maker of 
the pig iron out of which the oflending appliances were made nei- 
ther in that case nor in this has become guilty of any tort. 

In the décisions above cited much importance is attached to the 
knowledge of certain facts possessed by the défendant. In order 
to détermine precisely, and to state clearly, the correct principle of 
those décisions, we must discover exactly what is the knowledge 
which the défendant should hâve in order to become guilty of the 
tort of contributory infringement. Is it enough, in a case like that 
at bar, that the défendant should know the material use to which 
his studs are to be put, and nothing more? In most cases, if a 
man intends the material conséquences of his act, and those con- 
séquences are a tort, he is, if liable at ail, liable even though he is 
ignorant of the tortious nature of the conséquences. Thus, if one 
directs the cutting of certain trees, and the trees eut are not hi» 
own, he is liable in trespass, though he had strong reasous to sup- 
pose them his own. If the sale of materials to an infringer be a 
tort under any circumstances, and if the common rule of torts just 
stated applies to the case, then it would seem that in this case the 
défendant is liable, even though he had never heard of the com- 
plainant's patent nor of its contract with its licensees. Yet such a 
conclusion seems inadmissible. If, however, this common rule, al- 
though applicable to most tort feasors, be deemed too severe to ap- 
ply to contributory infringers, and if the défendant in a case like 
this must know something more than the material use to .which 
his studs are to be put, is it sufficient that he should know that the 
use of his studs by his vendee would be a breach of a contract be- 
tween that vendee and the complainant, without any knowledge of 
the complainant's patent? For the purposes of this action, I sup- 
pose that the last question should be answered in the négative, in- 
asmuch as the tort alleged in this suit is not the inducing a third 
person to break his contract with the complainant, as in Lumley 
V. Gye, 2 El. & Bl. 216, but an actual participation with the third 
person as joint tort feasor in the tort of infringement. 

Ail the cases above cited assert or imply that a necessary condi- 
tion of the defendant's guilt is his knowledge of the complainant's 
patent. This knowledge is asserted in the bill of complaint in this 
case, and was relied on in argument. Ordinarily, ignorance of the 
existence of a patent does not justify infringement, but it seems 
that there is an exception in the case of some contributory in- 
fringers, and that the défendant in this case could not be enjoined 
unless he not only knew or should hâve known the physieal desti- 
nation of his studs, but also actually knew the existence of the com- 
plainant's patent. Eegarding tliis last-mentioned actual knowl- 
edge, several further questions must be asked. Is the défendant 
liable as contributory infringer if he is merely notified that some 
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one claims a patent, in the infringement of which his acts may aîd 
or participate? Or, in order to become liable, must a défendant 
haye some spécial reason, such as an adjudication, to suppose the 
patent ralid? If A., the holder of a patent on safes, notifies B., 
an iron master, who sells pig iron to G., that G. will use the iron 
in the manufacture of an infringing safe, can A. hold B. as con- 
tributing to the infringing manufacture of ail the safes made with 
iron which has been sold by B. to G. after the notice given? Is 
the material man, on being notifled that a patent is claimed, bound, 
at his péril, to ascertain the validity of the patent and the fact of 
infringement by his Tendee? 

It may be said that in a case like this the défendant is held lia- 
ble, not because he furnished the complainant with the materials 
of infringement, but because his furnishing thèse materials to the 
infringer is évidence that he personally and actually participated 
in the infringing manufacture. This method of stating the lia- 
bility does not remove the difificulties mentioned above. We hâve 
to ask in what cases the sale of materials is évidence of participa- 
tion in manufacture, and Vi'hat sort of évidence is relevant to shov? 
that a material man selling to an infringer does not participate. 
The défendant hère did not, as in Wallace v. Holmes, 5 Fish. Pat. 
Cas. 37, Fed. Gas. No. 17,100, furnish an important completed part 
of the infringing machine, — a part vrhich in itself embodied much 
of the patentee's invention. See Rob. Pat. § 903, and cases cited; 
Bowker V. Dows, 3 Ban. & A. 518, Fed. Cas. No. 1,734; Richardson 
y. Koyes, Fed. Cas. No. 11,792. 

Thçse suggestions are not made without purpose, nor are thèse 
questions asked captiously. The liability declared in the cases 
cited is somewhat novel, and is certainly far-reaching. That the 
principles upon which this liability rests should be ascertained, 
and that the limits of the liability should be deflned, is of great im- 
portance, and it is believed that a frank discussion, even of opin- 
ions which I am bound to follow, may assist in reaching a satis- 
factory resuit. If there rests upon the seller of materials a duty 
of :careful investigation into the objects of his vendee, as is as- 
serted in Thomson-Houston Electric Go. v. Kelsey Electric Rallway 
Specialty Go., the former may, at least, reasonably ask precisely 
what he is bound to investigate. 

The cases discussed were ail decided on the theory that the sale 
of materials to an infringer, if made with a certain knowledge and 
a certain intent, constitutes an act of infringment for which the 
vendor mày be made liable in an action at law. The respondents 
in thèse cases were enjoined because they had committed a tort 
and proposed to keep on committing it. The difflculties which be- 
sfet this theory hâve been stated at some length, and perhaps the 
décisions might hâve been made to rest upon another theory, not 
ailuded to in the opinions, which is in some respects less unsat- 
isfactory in its application. It may be that one who sells ma- 
terials or lends money or lets a building to a tort feasor, or other- 
wise aids in the commission of a tort, even if not liable as joint 
tort feasor in an action of tort for giving the aid, may yet be en- 
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joined by a court of equity from further continuance of his par- 
ticipation or aiding or abetting in the tort. If this be a soimd 
doctrine, then a défendant will be restrained only if and after it 
lias been judieially determined that the act which he is aiding is a 
tort, the détermination having been made in a suit to which he 
himself is a party. That equity should restrain the further doing 
of an act which was not a tort when previously committed, which 
becomes a tort, if at ail, only after the injunction has been issued, 
and only in conséquence of the issuance of the injunction, may 
seem a novel proceeding, yet analogies exist. An injunction is 
often issued against a corporation and its officers and agents for- 
bidding ail to engage in an infringing manufacture. Not ail the 
officers and agents enjoined hâve been guilty of the tort of infringe- 
ment, and it is at least possible, for example, that the issuance of 
an injunction enlarges the duty of a director to control the cor- 
porate acts, as well as provides an additional penalty for his neg- 
lect of duty. Again, in Supply Go. v. McCready, 17 Blatchf. 291, 
301, Fed. Cas. No. 295, the carrier of infringing articles was en- 
joined from continuing the carriage. It was urged that he had 
been guilty of no wrong for which he could be sued at law, but the 
court said that "the cases cited for the défendants are cases where 
it has been held that workmen and employés will not be held lia- 
ble for profits and damages, in a suit for the infringement of a 
patent. Under section 4921 of the Revised Statutes, the authority 
of this court, in a case arising under the patent laws, of which it 
has jurisdiction, to grant an injunction, according to the course 
and principles of courts of equity, to prevent the violation of any 
right secured by a patent, is entirely independent of the award of 
any other relief in the same suit." "There can be no diiïiculty in 
so framing the order of injunction that, with the co-operation of 
the agents of the plaintifE, there will be but little practical diffl- 
culty in securing obédience to the injunction without serions prac- 
tical inconvenience to the défendants. The défendants' company 
will be deprived of no more carrying trade in respect to infringing 
ties than they would be deprived of if the shippers of such ties 
were enjoined, and it must be presumed that they would be en- 
joined if their names were known." It seems probable that, in 
Supply Co. V. McCready, the court would not hâve held that, pre- 
vious to the injunction, the défendant had committed any tort. 

It is not worth while in this place to pursue further the sugges- 
tion just made. Te the objection that it is novel, the answer may 
be made that the history of the jurisdiction and practice of equity 
is one of avowed novelty and flexibility, while the common law of 
torts is comparatively rigid. So far as the aider or abettor of a 
tort is amenable to an injunction, equity will consider if the aid 
given be sufficiently important to call for the injunction; but, if 
aiding a tort makes the aider a joint tort feasor, then he can be 
sued at law, whether the aid he rendered be great or small, since 
légal remédies, unlike injunctions, are of strict right, and not of 
judicial discrétion. Again, so far as the remedy against aiding a 
tort be afforded by injunction only, the question of the extent and 
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degree of the respondent's knpwledge will offer no diflQculty, since 
the injunction, by its terms, will precisely deflne the respondent's 
duties. 

Tbere being no évidence to connect the respondent Sarah S. 
O'Brien with tbe sale complained of, no injunction will issue 
against her. As I am bound by the cases cited, an injunction 
against the respondent William O'Brien will issue, conformed as 
closely as may be to the injunction issued in Thomson-Houston 
Electric Co. v, Kelsey Eleetric Railway Specialty Go. 



WILLCOX & GIBBS SEWINQ-MACH. (X). v. MBRROW MACH. CO. et al. 

(Circuit Court of Appeals, Second Circuit. October 2Q, 1898.) 
: No. 113. 

1. Patents— CoNBTROCTroN of Ùlaims— Loopeb or Ovebseaming Detice i-or 

Sbwing Machines. / .; 

Clalms 2 and 5 of the Wllleox & Borton patent, No. 472,094, for a sew- 
ing machine, relate to a loqper or overseaming devlce. The looper eon- 
sists of a single part, haVing an npper and a lower jaw, whlch always 
rëmain in the same relative ^position, the part moving in a vertical plane, 
while the needle of the machine, in making the stitches, moves in a di- 
rection oblique to such plane; so that the looper, when seizing the needle 
thread below the cloth, is on one side of the needle, and, when presenting 
the loop àbove for the completion of the stitch, is on the other side. The 
device, by reason of its greater simplicity and the shorter distances trav- 
eled by Its respective parts, -which enabïe Jt to be operated at twlce the 
speed of any prior device, Is, an ingenious and meritorious invention, of 
utility and novelty, which entitles the claims to a broad construction, and 
which is applicable to both single and double thread machines. 

2. Samb. 

Clalrh 2 M the Willcox & Borton •patent. No. 472,095, for a sewing ma- 
chine, which clalm is fdr a looper for overseaming, does not disclose 
patentable Jnventlon, the device being the same described In patent No. 
472,094, to the ^me parties, with slight mechanical changes, which were 
obvions m Vlèw of the prior statè of the art, to adapt It for use on ma- 
chines using a doublé thread. 

8. Same— Infrtnsembnt. 

The Wllleox & Borton patent, No. 472,094, for a sewing machine, as 
to claims 2 and 5, which co ver a looper for overseaming, held infringed 
by a device having similar parts, and operating in substantially the same 
manner, though adapted for use on a dpuble-thread machine, while the 
spécial liind of seam shown by the drawings of the patent is made with 
a single thread. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Connecticut. 

This was a suit in equity by the Willcox & Gibbs Sewing-Machine 
Company agaiast the Merrow Machine Company and others for in- 
fringement of two patents relating to sewing niachines. From a 
decree dismissing the bill, complainant appeals. 

Hubert Sowson and Edmund Wetmorè, for appellant. 
Melville Church, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 
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LACOMBE, Circuit Judge. Two patents are declared upon. The 
flrst is No. 472,094, for "Sewing Machine," dated April 5, 1892 (ap- 
plication flled July 23, 1887), to Willcox & Borton, assignera to com- 
plainant. ïhe structure described is complète in ail its parts, and 
is an elaborate pièce of mechanism. The particular part involYed 
in this action is the device known as a "looper," and the only daims 
relied upon are: 

"(2) The combinatlon with the needle and Its operating mechanism, of a 
looper havlng an upper jaw provlded wlth a hook and a lower jaw, said looper 
being arrangea to oscillate in a path around the edge of the cloth plate, and 
means for actuating said looper to carry a loop of the needle thread around 
the cloth plate, substantially as described." 

"(5) The combination of the double-jawed looper moving In a single plane, 
and a needle moving in a line oblique to the plane of the looper's movement, 
and intersecting the same, whereby the looper is, when beneath the cloth, on 
one side of the needle, and, when above the cloth, on the other side thereof, 
substantially as described." 

The second patent is No. 472,095, for "Sewing Machine," dated 
April 5, 1892 (application filed May 24, 1890), to the same parties. 
The gênerai form and organization of the machine are similar to 
that described in 472,094. Of the nineteen claims of this second 
patent only one is declared upon, viz.: , 

"(2) The looper made with two jaws, one of which is furnished with a hook, 
and the other with an eye, in combination with a reciprocatlng needle and 
operating mechanism for moving the looper in a plane oblique to the plane 
of movement of said needle, substantially as described." 

The judge at circuit dismissed the bill, holding that the device of 
défendants did not infringe either of the three claims above quoted. 

A brief référence to the genesis of No. 472,094 may be useful. 
The complainant introduced évidence to show that the Willcox & 
Gibbs Company had a machine making straight-ahead stitching, and 
running 2,000 to 3,000 stitches a minute, for the seaming of eut 
hosiery goods; but this straight-ahead Stitching left a raw edge to 
the seam. There were also in existence so-called "buttonhole ma- 
chines" which might be availed of to make an overseam, and thus 
avoid the raw edge, but the most efRcient of thèse did not exceed 
1,000 stitches a minute. From the manufacturer's view-point, high 
speed was necessary to produce knit goods economically; and the 
company, "in conséquence, through [its] experts and mechanical en- 
gineers, took up seriously the work of getting ont an overedging 
machine which could be successfully used for overedging eut hosiery 
goods, and which could be run at high speed. The mâlter was 
worked upon steadily by [its] experts and machinists; and, after 
four years of active, expensive work in experimenting and perfect- 
ing their inventions," the machine of patent 472,094 was produced. 
The circuit court found from the proofs in the case that, "prier to 
complainant's machine, the practical work of such machines [over- 
seam machines] was not more than one thousand stitches per min- 
ute, while by complainant's machine more than two thousand 
stitches can be made." This finding is abundantly supported by the 
record. The resuit of patentées' experimenting has been to double 
the speed, and it might be expected that the new machine would be 
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found to contain some radical modification of ail earlier ones to 
bring about such a resuit. Such expectation is fulâlled by the 
proofs showing the prior art. There were many prior patents for 
making overseam stitches. In ail of them it was, of course, nec- 
essary to draw into proper position a loop of needle thread. Hooks 
of varions shapes, eyelets, and jaws, and shanks are to be found in 
abundance; but, although the patentées hâve borrowed in part from 
the earlier,. art, they bave so arrangea the various parts as to secure 
a marked improvement in their opération. From the description 
of the patent it appears that the looper has two jaws, the upper one 
to seize the loop of needle thread below the cloth, and the lovs'er 
one to distend the loop, and hold it distended above the cloth. The 
upper jaw is hooked so as to seize the loop ; the looper then moves 
around the edge of the cloth, and, as it does so, the jaws being 
pushed inward, the loop releases itself from the upper jaw, and falls 
on the lower jaw, which then proceeds to complète the opération. 
The upper jaw always remains the upper jaw, and the lower jaw 
always remains the lower jaw. There is no révolution of the parts, 
nor is there any sidewise or shogging motion imparted to the looper, 
which remains always in the same vertical plane. The necessary 
shift of position from one side of the needle when below the cloth 
to the other side of the needle when above the cloth is accomplished 
by so arranging the needle and needle arm that the needle pierces 
the cloth, not perpendicularly, or nearly so, as usual, but at an angle 
less than 90 degrees. "This peculiar line of travel of the needle, 
in connection with a looper moving in [one plane at right angles 
to the line of seam], enables the looper to seize the loop below the 
cloth on one side of the needle (that nearest the already formed 
seam), and to hold the loop above the cloth on the other side of the 
needle, viz. that which is furthest from the already formed seam." 
The epeciflcation further states that the "novel and important fea- 
ture of this part of the invention consists in the relative arrange- 
ment of the needle and the double- jawed looper, so that the line of 
the needie's motion is oblique to the plane in which the looper moves." 
In the, earlier art the looper had been transferred from one side 
of the needle to the other in a variety of ways, and, certainly in 
one patent (Wanzer), by moving the looper in a single plane diagonal 
to the path of the needle. But the Wanzer looper was not one 
with upper and lower jaws, but a revolving, or, as complainant's 
expert calls it, a "somersault," looper, and one with which high 
speed— the desideratum of the complainant's experts — was appar- 
ently impossible of attainment. It will not be profitable to discuss 
ail the prior patents. Some of them are briefly refèrred to in the 
opinion in the circuit court. Assuming that the object of invention 
was a high-speed machine, and that patentées' machine is the flrst 
practical high-speed machine (as the évidence shows), it will be sufiQ- 
cient to indicatç the points of divergence from the machines of the 
earlier art; and, if it is apparent that the changes devised by the 
patentées are of such a character as to permit the operator to double 
the speed of the overseam machine, it may fairly be concluded that 
they exhibit patentable no velty. Ail of the score or so of patents 
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which hâve been introduced as showing the prior art may be grouped 
under one or other of three classes, viz. somersault loopers, two- 
implement loopers, and compound-inotion loopers. 

The somersault looper performs its work by throwing a half somer- 
sault, so that the end which draws the loop and présents it travels 
back and forth on a circular path, of which the shank to which it 
is attached is the radius. In conséquence, it does not keep close to 
the edge of the cloth when changing position from below the cloth 
plate to above it, or vice versa; and, when it clutches the loop of 
needle thread, it is so far below the cloth plate that the stroke of 
the needle must be long in order to place the needle thread where 
it may be caught by the looper. Complainant's experts set forth 
several reasons why this arrangement is fatal to high speed. It 
hardly needs an expert to inform the court that the point of the 
needle can be made to reciprocate more rapidly, with less chance of 
distortion, if the distance it is required to travel be reduced. The 
looper of the patent in suit is made to travel as closely as possible 
around the edge of the cloth, keeping the same side up ail the time, 
so that both looper and needle point operate on Unes of travel so 
much shorter than those of any somersault looper of the prior art 
that the machine may be organized to work at double the speed at- 
tained before. 

The two-implement looper is one which performs the opération of 
seizing the loop of needle thread below the cloth, and presenting 
it in proper position above the cloth, by the aid of two separate 
pièces of mechanism. Thèse hâve to be separately operated, and 
the operating mechanism becomes more complicated. Not only ia 
the improvement of the patent meritorious, as tending towards sim- 
plicity, but complainant's expert testifies— and no one contradicts 
him — that, the more complicated the mechanism involved, the more 
difflcult it becomes to run at a high speed, while the multiplica- 
tion of relatively moving implements, which co-operate in their ac- 
tion upon one thread, increases liability to skip stitches. Certainly, 
the device of the patent in suit is simpler, dispensing with one inde- 
pendently operated part. It is susceptible of high speed (appar- 
ently by reason of its greater simplicity), while the earlier two-im- 
plement machines were slow, and apparently were not susceptible of 
being made faster. Thèse remarks apply equally to the compound- 
movement loopers, where, besides the motion in a vertical plane, a 
sidewise or shogging motion is also imparted, requiring a material 
increase in the complication of the actuating mechanism, and to that 
extent preventing high speed. No compound-motion overseam ma- 
chine that ran or was capable of running at a speed at ail compa- 
rable to complainant's has been found in the prior art. 

When the increase of speed is so great as it appears to be in this 
instance, and that, too, in an art where increase of speed (eiBciency 
being preserved) is of such practical importance, we are disposed 
to consider the changes in parts and arrangement of parts as show- 
ing meritorious invention. This capacity for high speed is not an 
afterthought, for at the beginning of the spécification is found the 
statement : 
93 F.— 14 
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"The machine has been contrlved wlth référence to running at a very high 
rate of speed, the reclprocatlng parts being as short and Ught as possible," 
etc. 

Eeferring to the increased speed of complainant's machine, the 
circuit court says: 

"The advantage, complainant now Insists, is due to the (orm of Its looper, 
which allows the stitch to be made with a much shorter thrust of the 
needle. How much of this increase of speed Is due to thls device, and how 
much to other parts of the machine, does not appear." 

It is undoubtedly true that, unless other parts of the machine are 
contrived (as they are) to drive the entire mechanlsm at the desired 
high rate of speed, the resuit sought for will not be accomplished; 
but, given mechanism organized to drive at that rate, it seems quite 
plain, upon the proofs, that complainant's stitch-making (looper) 
mechanism is so organized as to permit itself to be driven at that 
rate, and that it is the first stitch-making (looper) mechanism which 
could be so driven. We are unable to concur with the circuit court 
in the conclusion that patentées hâve not sufficiently set forth and 
claimed the noninverting character of their looper. As appears 
from the quotation above, they set ont to attain high' speed. They 
sought to achieve that end by, as they say, "[having] the reciprocat- 
ing parts as short * * * as possible." They show, in fact, an 
arrangement which has shorter parts and shorter lines of travel, 
and which permits increased speed. That, — as compared with the 
somersault loopers, — this is accomplished by the use of a noninvert- 
ing looper, is pointed out supra in this opinion ; and that the looper 
of the patent is to be a noninverting looper seems plain from the re- 
quirement thatit shall be double-jawed, having an upper jaw (which, 
as the description shows, always remains an uppçr jaw) and a lower 
jaw (which always remains a lower jaw);. The patentées seem there- 
fore to hâve made an ingenious and meritorious invention, of utility 
and novelty to support a broad patent, and to hâve sufficiently de- 
scribed such invention.: The extent of the patent and the scope 
of the claims 2 and 5 are next to be considered. 

As this opinion abuçdantly shows, the art of overseam or button- 
hole stitcl4ng by machinery was an old one, and many varieties of 
mechanism were in use. Ail soch machines were broadly. divided 
into single-thread or double- thread machines. The distinction be- 
tween the two is succinctly set forth in the opinion of the circuit 
court: 

"[In double-thread machines] a sewlng-machine needle having the eye near 
the point Is first thrust thrdngh the f abric, carrylng the needle thread wlth It 
Then a hook of some klnd takes hold of the needle thread below the fabrlc, 
and holds it so that the needle, in belng withdrayrn from the fabrlc, leaves a 
loop of needle'thréàd on the hook and below the fabric. This loop of needle 
thread Is théh drawn but to, and lifted up aroùnd, the edge of the fabric. 
Then a loop of another thread is thrust throngh the loop of needle thread, 
and the needlftijinimaking its second stroke, passes through thls second loop 
[of looper thread]. In single-liiread machines the loop of needle thread, aJtter 
belng lifted up around the edge of the fabric, is carried over the fabric, and 
the needle,' in ïnaking its secfond stroke, passes through the needie-thread 
loop." 
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When the complainant Company set its experts to work, it wanted 
fast-running, instead of slow, oyerseam machines, of which two well- 
known classes already existed, making, respectively, single-thread 
and double-thread overseams. The method by which the stitch it- 
self was formed in each kind was well known. The company, as is 
testifled to, started in its expérimente upon the single-thread class, 
because it was the easiest to experiment with. When the inventors 
had completed their invention (472,094), and came to describe and 
illustrate it, they naturally used drawings of a single-thread ma- 
chine, and, when they described those drawings, used language pe- 
culiarly appropriate to single-thread machines. But we do not think 
that they thereby restricted their invention to that single class of 
machines. On the contrary, the language used by the patentées at 
the very outset of the spécifications indicates that they understood 
that their improvements were available for ail kinds of overseam, 
and undertook to say so. "The machine represented in the draw- 
ings," they say, "is one which makes an overseam, and is intended 
specially for sewing knit goods; and our improvements are chiefly 
applicable to machines making some variety of overseam. The spé- 
cial kind of overseam made by the machine shown in the drawings 
is formed of a single thread," etc. When we corne to examine the 
précise improvement under discussion, — the oblique-plane, upper and 
lower jaw, noninverting looper, with its simplicity of parts, its mo- 
tion in a single plane, its nearness to the fabric, its securing short- 
ness of travel to needle point and looper, — it is quite apparent that 
those changes from earlier structures are as valuable in giving the 
capacity for high speed to a double-thread as to a single-thread ma- 
chine. Unless, then, the claims themselves in some way confine the 
patentées to the single-thread class, they should be construed so as 
to cover the actual improvement over the prior art, whether em- 
bodied in one or the other of the old and well-known classes. 

As already seen, it was and is the distinct! ve mark of a single- 
thread stitch that the needle, on its second stroke, should go through 
the loop of needle thread drawn off from its former stroke; but 
neither claim 2 nor claim 5 demands this action from the needle. 
They call for an action of the combination which will draw a loop 
of needle thread ofl the needle below the fabric, and carry the same 
up around the edge, and above the fabric. There both claims leave 
the loop to hâve the stitch perfected in either of the two ways al- 
ready well understood in the art, i. e. by driving the needle through 
it if it were to be single stitch, or by driving a loop of looper 
thread through it if it were to be double stitch. The claims, there- 
fore, in our opinion, cover the devices of the patent, whether used 
in a double or in a single thread machine. Deering v. Harvester 
W' orks, 155 U. S. 286, 15 Sup. Ct. 118. 

Patent No. 472,095, as already stated, is for alleged improvements 
on 472,094. The "object is the formation of an overseam of two 
threads whose successive loops interlock, and which we denominate 
an 'overlock seam.' In the looper, as modified to eflectuate this ob- 
ject, the lower jaw becomes a needle for the lower thread." The 
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machine, as a whole, contains many parts, but we are, of course, 
concernée! onlj with the subject of tîie second claim: 

"(2) The looper made with two jaws, one of which is furnished with a hook, 
and the other with an eye, in combination with a reciprocating needle aad 
operating mechanism for moving the looper in a plane oblique to the plane 
of movement of sald needle, substantially as described." 

Hère we hâve a two-jawed looper, which the spécification shows 
to be noninverting, moving in a plane oblique to the plane of move- 
ment of the needle, one of the jaws being provided wifh a hook 
which seizes the thread from one side of the needle below the cloth, 
brings it up above the cloth on the other side of the needle, and then 
lets it drop upon the lower jaw, which has an eye in it for the looper 
thread. There is no change whatever from the single-thread device 
illustrated in the drawings of No. 472,094, except to deepen the 
opening between the jaws, straighten the lower jaw, and punch an 
eye in it, so that, when the forward thrust cornes, the loop of looper 
thread will be pushed forward to the descending needle, instead of 
the loop of needle thread. We concur with the judge who tried the 
cause below that it is difflcult to see any patentable novelty in this. 
It was old to hâve an eye at the end of the looper to carry the 
second thread when making a double-stitch overseam. Tarbox's 
somersault looper (49,803, of 1865) has one. And given the nonin- 
verting, double-jawed looper of 472,094, the mère mechanical skill of 
the calling would seem sufflcient to so modify it that it would push a 
loop of looper thread forward through the loop of needle thread to take 
the second thrust of the needle. In our opinion, claim 2 of 472,095 
cannot be sustained. 

The question of infringement alone remains to be considered. 
TJndoubtedly, the défendants' device is of a différent shape from that 
of complainant, as the following figures show: 

^72 09^ \ ^' ' 
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The hook of complainant's upper jaw moves in, catches the needle 
thread below the fabric, then moves out, drawing ont the loop of 
needle thread left below the cloth by the ascending needle. It next 
rises, carrying the loop around the edge, and then moves forward; 
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and, as it moves in over the edge of the cloth plate, the loop o£ 
needle thread is pushed oiï the hook dropping on the lower jaw, 
where (for a single thread) it. lies well forward, and, as the inward 
motion of the looper continues, is brought under the descending 
needle for completion of the stitch. It will be borne in mind that 
the figure above marked "Complainant's" is for single stitch only, 
and that we concur with the circuit court in the conclusion that "a 
skillful mechanic, being presented with a machine of No. 472,094, 
and with the prior patents in évidence, and requested to adapt the 
machine to a double-thread stitch, would hâve made the change 
almost as a matter of course." The change must be one which will 
thrust a loop of looper thread through the loop of needle thread, 
and présent the loop of looper thread to the descending needle. The 
phrase "double-thread overseam" implies precisely that. That the 
loop of looper thread could be brought forward by an eye in the 
looper was shown by Tarbox; and the natural place for the loca- 
tion of the eye is in the lower jaw, since during the forward move- 
ment of the looper towards the needle the loop of needle thread 
rests on the lower jaw. Finally, if the loop of looper thread is to 
be pushed forward through the loop of needle thread, clearance for 
the latter must be provided, manifestly by deepening the mouth 
between the jaws, so that the loop will slide along as the lower jaw 
carrying the looper thread moves forward towards the needle. This 
mechanical change is what is shown in No. 472,095, as illustrated 
by the following figure from that patent: 
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Inasmuch as claims 2 and 5 of 472,094 cover a combination which 
takes the loop of needle thread from the lower side of the fabric 
around the edge to the upper side, leaving the stitch to be completed 
either as single-thread or double-thread, infringement is not avoided 
merely by completing it as a double-thread stitch, if the functional 
opération of the parts performing the opération of the claim are 
identical, although there may be différences in form. It is appar- 
ently not disputed that défendants' looper is an "oblique-plane, non- 
inverting" looper. Défendants insist that it cannot infringe, because 
it makes a double-thread stitch. That contention has been already 
considered and disposed of. The other distinctive feature of the 
claims is a looper which is double-jawed, — having an upper jaw, pro- 
vided with a hook, and a lower jaw. If défendants' device contains 
thèse éléments, it infringes, for in ail other respects it is the device 
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of liie claims; and, indeed, with a mère change of timing, défend- 
ants' èGmmereial looper may bé substituted in complainant's ma- 
cliine, and does the work. Comparing thé two loopers,^-defend- 
ants' and complainant's, — as mechanically modifled to make a double 
stitch, we find a mouth with its opening turned forward (towards the 
fabric) in complainant's, and back (away from the fabric) in défend- 
ants'; Thé mouth is formed by two jaws opened at one end, and 
connectèd together at the other. The upper jaw or member in com- 
plainant's device inserts its hook or barb between needle thread and 
needle, and pulls away from the line of the needle's play; and the 
loop of needle thread goes with it, even when it rises above the edge 
of the fabric, because it is still retained in the curved forward (i. e. 
nearest the seam) portion of the métal jaw which caught it. Pre- 
cisely this is the action of défendants' device, as may be seen from 
Fig. 1, ante, and from the figure immediately below, which (except 
for the dotted line) is taken from défendants' brief. 
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Hère, too, the upper jaw or inember inserts its hook between 
needle and needle thread, and pulls away from the line of the 
needle's play; and the loop of needle thread goes with it even when 
it rises above the edge of the fabric, because it is still retained in 
the curved forward portion of the métal jaw which caught it. De- 
fendants' looper, below the dotted line, might be eut away (in which 
case, of course, the remaining part would hâve to be connectèd with 
the operating mechanism by some prolongation of the upper mem- 
ber), and the opération so far described would still be performed. 
Indeed, up to this point it is apparent that the operative instrumen- 
talities are substantially identical, — for it surely makes no différ- 
ence by which end the upper member is connectèd with the operat- 
ing mechanism, — performing the same functions, in precisely the 
same way. Having now raised the loop of needle thread above the 
fabric, the next step of the process (in complainant's machine) is a 
forward movement of the looper. This causes the loop of needle 
thread to slip off the curved portion of the jaw which held it, where- 
upon it falls upon the lower jaw, which pushes it forward for a sin- 
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gle-thread stitch, and pushes a looper thread forward through it for 
a double one. The same action is found in défendants' machine. 
As the looper moves forward, it reaches a position when the curred 
métal of the upper jaw (down to the dotted line) no longer holds it. 
It slips oft that portion of the métal. It does not fall upon the low- 
er jaw, since the Jaws are hère united, but slides down on it, and 
the further forward movement of the lower jaw complètes the stitch. 
From the moment the loop slides down on to the lower portion of 
the looper (below the dotted line), the upper portion of said looper 
(above the dotted line) plays no further part in the opération. Evi- 
dently, then, the défendants' looper is composed, as is complain- 
ant's, of two parts or members (which, as they form a mouth, may 
properly be called "jaws"), which, although united together, do not 
act concurrently, but successively, and the upper one of which has 
a hooked portion to engage the needle-thread loop. Although there 
is a différence of form, we are unable to flnd any substantial différ- 
ence of parts or of functions, between the two stitch-forming mech- 
anisms, and are therefore of the opinion that défendants' machine 
infringes claims 2 and 5 of No. 472,094, permitting a high rate of 
speed to be attained in taking off the loop of needle thread, and 
bringing it up into position above the fabric (a rate of speed not 
known to the art before patentées' application), by substantially the 
same combination of parts disclosed in the patent, and covered by 
thèse claims. 

The decree of the circuit court is reversed, and cause remitted, 
with instructions to dismiss the bill as to No. 472,095, and to enter 
the usual decree as to claims 2 and 5 of No. 472,094. Since appel- 
lant prevails as to one patent, and fails as to the other, the decree 
should be without costs to either side. 
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(Circuit Court ol Appeals, Second Circuit March 1, 1899.). 

No. 113. 

Patents — Validitt and Infringbment— Sbwino Machines. 

The Willcox & Borton patent, No. 472,094, for Improvements In sewlng 
snachines Intended especially for making overseams in sewing knit goods, 
construed, and held valid, and Infrlnged as to claims 2 and 5. 

Appeal from the Circuit Court of the United States for the District 
of Oonnecticut. 

This cause was submitted upon oral argument May 17, 1898, and an 
opinion reversing decree of the circuit court and directing the usual 
decree as to claims 2 and 5 of United States letters patent No. 472,- 
094 was flled October 26, 1898. 93 Fed. 206. An application for 
rehearing was made by défendants November 18, 1898, and reargument 
was allowed upon the single "question of similarity of equivalency 
of défendants' hook looper to complainant'a double-jawed looper." 
After rehearing upon briefs and oral arguments (January 30, 1899)» 
the followiag mémorandum of décision is now flled. 
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Edmund Wetmore and Clias. Howson, for appellant. 
Melville Cburch and Chas. E. Mitchell, for appellees. 

Reargued before WAXLACE, LACOMBE, and SHIPilA^ST, Circuit 
Judges. , 

LACOMBE, Circuit Judge. In the original opinion (93 Fed. 20G) 
this court discussed at considérable length the détails of structure, 
characteristics, and functions of complainant's double-jawed looper 
and of défendants' hook looper. In the course of this discussion it 
was remarked that when the upper jaw or member in complainant's 
device has caught the loop of needle thread, and thereupon pulls 
away from the Une of the needle's play, "the loop of needle thread 
goes with it, even when it rises above the edge of the fabric, because 
it is still retained in the curved, forward (i. e. nearest the seam) por- 
tion of the métal jaw whieh caught it." The opinion then proceeds: 

"Precisely this is the action of défendants' deviee, as may be seen [from 
certain figures referred to]. Hère, too, the upper jaw or member inserts its 
hooli between needle and needle thread, and pulls away from the line of the 
needle's play, and the loop of needle thread goes with it even when it rises 
above the edge of the fabric, because it is still retained in the curved, forward 
portion of the métal jaw which caught it. * » » Having now raised the needle 
thread above the fabric, the next step of the process [in complainant's ma- 
chine] is a forward movement of the looper. This causes the loop of needle 
thread to slip off the curved portion of the jaw which held It, whereupou it 
falls upon the lower jaw. * » * The same action is found in défendants' 
machine. As the looper moves forward, it reaches a position where the curved 
métal of the upper jaw [down to the dotted line] no longer holds it. It slips off 
that portion of the métal. It does net fall upon the lower jaw, since the jaws 
are hère united, but slides down on it," etc. 

In the pétition for reargument it was pointed out that the testimony 
did not warrant the statement italicized above, that the curved forward 
portion, of the métal jaw (in défendants' machine) which caught the 
loop of needle thread "retains" such loop "even when it rises above the 
edge of the fabric," and does not part with it until the "looper moves 
forward"; and attention was called to the fact that complainant's 
expert admitted that that portion of défendants' hook which he con- 
tended was the équivalent of the upper jaw of complainant's looper 
retained ite hold of the loop of needle thread only while moving in a 
horizontal direction, and lost such hold as soon as it began to rise. 
A careful re-examination of the parts as reproduced in the models 
and drawings indicated that, although there might be some slight 
élévation of the loop before the upper portion of the hook lost it, 
such élévation must necessarily be inconsiderable; it was not car- 
ried substantially above the fabric. Although it was not apparent 
that it made any material functional différence whether the loop 
slipped off just aa the hook began to rise or later, reargument was or- 
dered, since the précise point had not, perhaps, been quite fully dis- 
cussed on the original argument. The conclusion heretofore expressed 
as to the equivalency of défendants' hook looper' to the complainant's 
double-jaw looper remains unchanged by the reargument. We hâve 
found, as may be seen by référence to the original opinion, that "no 
compound motion overseam machine that ran or was capable of run- 
ning at a speed at ail comparable to complainant's has been found in 
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tlie prior art"; that "complainaiit's stitcli-makiog [looper] meclianism 
is so orgaiiized as to permit itself to be driven at that rate, aud that 
it is the first stitch-making [looper] mechanism which could be so 
driven"; that "the patentées seem to hâve made an ingénions and 
meritorious invention of utility and novelty to support a broad patent, 
and to hâve sufficiently described such invention"; that the patentées 
did not, by their description or drawings, "restrict their invention to 
the single class of machines known as single-thread machines"; that 
the "claims cover the devices of the patent, whether used in a double 
or single thread machine"; that, given the single-thread device illus- 
trated in the drawings of the patent, there was no patentable novelty, 
in view of the state of the art, in adapting it to a double-thread ma- 
chine by deepening the opening between the jaws, straightening the 
jaws, and punching an eye in the lower one to carry the second thread; 
that, "inasmuch as the claims cover a combination which takes the 
loop of needle thread from the lower side of the fabric around the 
edge to the upper side, leaving the stitch to be completed either as 
a single-thread or double-thread, infringement is not avoided merely 
by completing it as a double-thread stitch, if the functional opéra- 
tion of the parts performing the opération of the claim are identical, 
although there may be dilîerences in form." Although we did not 
expressly say so, the above excerpts quite clearly indicate that we are 
of opinion that complainant was entitled to a fairly libéral applica- 
tion of the doctrine of équivalents. 

It will be sufBcient to refer to the extended analysis (in original 
opinion) of the défendants' device, wherein it was found that the 
métal composing it is in fact a looping device, with two members or 
jaws united on the side towards the seam instead of on the side 
away from it; that the upper portion of the métal in défendants' 
hook performs the same function as complainant's upper jaw, and in 
the same way, and that the lower part of such métal performs the 
same function, and in the same way, as the lower jaw of complainant's 
description and drawings, when modifled "as the mère mechanical 
skill of the calling" would modify such lower jaw when the use of a 
second thread was desiced. The additional illustrative model intro- 
duced by complainant on reargument, showing one of défendants' 
hooks, with métal connection made on the side away from the seam, 
and the original connection on the side towards the seam eut through, 
demonstrates the accuracy of thèse statements far more clearly than 
pages of description could possibly do. Most persuasive, too, is the 
fact that with the mère adjustment or change in the timing of com- 
plainant's driving mechanism défendants' looper is interchangeable 
with complainant's looper in complainant's machine. In the original 
opinion it was held to be immaterial that the loop passed from upper 
to lower member by a slide instead of by a fall. The f urther différence 
now pointed ont, viz. that a very slight part of the élévation of the 
loop in défendants' machine is effected by the upper member, and the 
élévation completed by the lower member, seems equally immaterial. 
The change is certainly a trifling one, and we cannot flnd that there 
is any functional différence in the opération of the two devices. The 
object of the looper is to take a loop of needle thread from below the 
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fabric, and bring it up around the edge of the fabric into position for 
completing the stitch. In both machines this transit is eflfected by 
the successive action of both jaws. The distribution of the period 
of transit between them must be held immaterial when no functional 
change is involved in making it earlier in the one than in the other. 
No cause for modifying the original décision appeara. 



THE MIAMI. 

(Circuit Court of Appeals, Second Circuît March 1, 1899.) 

No. 83. 

MASTSiR! AND Servant — Injuhy to Sbaman — Matb's NBGuaBNCB — Fellow 
Servants— LiABiLiTY. 

Where the mate of a vessel, after giving an order to certain seamen, 
proceeded to assist in Its exécution, and by their négligence another sea- 
man was injured, ttie mate, while so engagea, was not acting as a master 
or vice principal, but as a co-employé; and hence the shlp Is not Uable for 
the Injuries so received. 

Appeal from the District Court of the United States for the East- 
em District of New York. 

This cause cornes hère upon appeal from a decree of the district 
court, Eastern district of New York, dismissing the libel. 87 Fed. 
757. The suit was for personal injuries sustained by the libelant, 
the boatswain of the éteamship Miami, while lowering a topmast at 
Bea. : 

Chas. C. Burlingham, for appellant. 
J. Parker Kirlin, for appellee. 

Before WALLACE, LACOMBE, and SHTPMAN, Circuit Judgea 

PEE CUKIAM. The f acts are f ully set forth in the opinion of the 
district judge. We are satisfled from the évidence that the négli- 
gent act which caused the precipitate descent of the topmast was not 
any improper casting oflf of one of the tnrns of the chain from around 
the drum. The subséquent experimerits indicate quite clearly that 
the remaining turns gaye a sufflcient purchase to control the descent 
of the topmast, if only the free end of the chain had been held taut, 
as it might readily hâve been, and paid out gradually. There is no 
force, therefore, in any suggestion that an improper or négligent or- 
der of the mate caused the accident. - That offlcer nndertook to carry 
out his own order. He cast off the turn (or two), checking any slip 
of the chain by pressing it against the drum. Had he not released 
that pressure until the seamen who held the free end had it well in 
hand, there is nothing in the record to indicate that the chain would 
hâve got beyond control. The seamen, however, supposed that he 
was intending to pay out himself , and had relaxed their hold ; while 
he, supposing they still maintained it, released the pressure, and 
in a few seconds the weight of the topmast imparted an impetus to 
the chain which none of them could overcome. The négligence was 
that of the three men (the mate and the two seamen) in carrying out 
the instruction to reduce the number of turns around the drum. 
When participating in this particular work, the mate was not acting 
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as master or vice principal, but as an ordinary seaman, or, at most, 
as the foreman of a gang performing ordinary seamen's work. The 
case is within the rule laid down in Quinn v. Lighterage Co., 23 
Blatchf. 209, 23 Fed. 363, and clearly distinguishable from the cases 
cited by the appellant: Peterson v. The Chandos, 4 Fed. 645; Daub 
V. Eailway Co., 18 Fed. 625; The Sachem, 42 Fed. 66; The Titan, 23 
Fed. 413; and McCullough's Adm'x v. Steamboat Co., 20 U. S. App. 
570, 9 0. C. A. 521, and 61 Fed. 364. 

We concur, also, in the flnding of the district court that there Is 
no évidence that the shackle was insufficient. Its breaking seems to 
bave been the resuit, not the cause, of the accident. The decree of 
the district court is aiiirmed, with costs. 



THE ALLERTON. 



COLUMBU. & WILLAMETTE RIVER OPPOSITION STEVEDORE CO. v. 
R. W. LEYLAND & CO. 

(District Court, D. Oregon. March 15, 1899.) 

Nos. 4,401, 4,402. 

1. ADMTBALTT JuRrSDICTION — CONTRACT POR SteVBDORBS' SERVICES. 

A contraet for stevedores' services is maritime. 

3. Maritime Liens — Breach of Conteact for Stevedores' Services. 

An action in rem will not lie for breacli of a contraet for stevedores' 
services, to be rendered generally for the term of one year to the owners 
of the vessel sought to be attached, where no serviœs were rendered such 
vessel, to glve the libelant the right to a lien thereon. 

Thèse are two libels by the Columbia & Willamette River Op- 
position Stevedore Company for breach of contraet, — one against K. 
W. Leyland & Co., and the other against the ship AUertoa and the 
same respondents. 

George E. Chamberlain, for libelant. 

James Gleason, for claimant of the Allerton and défendant. 

BELLIXGER, District Judge. There are two of thèse cases. One 
is a libel in personam, as well as in rem, for damages for a breach 
of a contraet for stevedores' services. The other is a libel in per- 
sonam for a breach of the same contraet. The contraet was en- 
tered into on Pebruary 17, 1898, between Leyland & Co. and the 
libelants for such stevedoring services as might be required by the 
ships owned by Leyland & Co. at Portland and Astorla during the 
continuance of the contraet, which was for one year. The ships 
Allerton and Otterspool, owned by said company, arrived at Port- 
land in September and December, respectively, in ballast, for wheat 
cargoes; and although the libelants were ready and willing to per- 
form the services required of them by their contraet in unloading 
and loading thèse vessels, and oflered so to do, yet said Leyland & 
Co. refused to permit them to perform such services. Whereupon 
they bring their libels in this court, and pray that warrants may 
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issue for the arrest of said Tcssels, and for an attachment of the 
property of said owners. 
Held: 

1. The contract for stevedores' services is maritime. 

2. No services having been rendered either of the vessels in ques- 
tion, and the contract for services being without référence to either 
of thèse vessels, no maritime lien exists upon either of them, and ac- 
tions in rem will not lie. The remedy of libelants is by actions in 
personam against the owners. The libelants having no right to pro- 
ceed in rem, the question of joinder of such a proceeding with an 
action in personam is immaterial. The exception in the case of the 
Allerton as to such joinder, and to so much of the libel in that case 
as constitutes a proceeding in rem, is allowed. The remaining ex- 
ceptions are overruled. 



THE MARY A. TBYON. 

(District Court, S. D. New York. March 22, 1899.) 

Lien for Towage— Chahtered Boat. 

A boat cannot be subjected to a lien for. towage services rendered under 
a contract with a charterer in the usual course of his business, tlie tower 
having Itnowledge that It was chartered, unless by a previous understand- 
ing to that effect with the owner. 

In Admiralty. Lien for towage. Chartered boat. 

Benedict & Benedict, for libelant. 
James J. Macklin, for claimant. 

BROWN, District Judge. The libelant seeks to recover $295 for 
towages of the canal boat Tryon on the Hudson river in the months 
of August, September and October, 1895. 

The évidence shows that the boat was chartered by the claimant 
to John Scott, who was engaged in the ice business, and who was 
running a number of chartered boats, ail of which were towed during 
that season by the libelant under a contract for towage made in the 
spring with the libelant 's agent; that the libelant knew that the 
boats were chartered; and that the bills for towages were rendered 
by the libelant to Scott monthly, pursuant to the contract, charg- 
ing the towages against him, and specifying the amounts for tow- 
ing each boat respectlvely. In August, on account of the previous 
monthly bills not being satisfactorily paid, one Quigly, who had char- 
tered a boat to Scott, was notified by the libelant that it would look 
to the owners of the boats for the payment of the towages, and he was 
requested to notify the other owners of the boats that Scott was 
running to that effect. This was before claimant's boat was hired. 
Quigly thereupon withdrew his boat from Scott's employ, and intro- 
duced Scott to the claimant, who thereafter on the 19th of August 
let the Tryon to Scott at the rate of f4 a day, including the service 
of a man on board as caretaker. Quigly testifles that when he intro- 
duced the matter to the claimant, he told him that the Cornell Com- 
pany had notified him that they would look to the owners for the 
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payment of towages, and that he for that reason had withdrawn his 
boat from Scott's employ. The claimant wliolly dénies this statement, 
and testifles that he would not for a moment hâve let his boat to 
Scott under such circumstances, as the towages were |8 a day, and 
his own pay but |4; and that it had never been the custom of the libel- 
ant or anybody else to his knowledge to collect the towage of chartered 
canal boats from the owners, but only from the charterers. Scott 
failed in October; and not until after that was any notice given by 
the libelant to the claimant that it looked to him for towage or ex- 
pected him to pay it, although the coUecting agent of the libelant 
had been accustomed to eee the claimant during the three months pre- 
vious almost daily, and the libelant knew that the claimant was the 
reputed owner of the Tryon. The claimant further testifles that he 
had been frequently accustomed to hâve towages done for him by the 
Cornell Company, and a bill was rendered for the towages trip by trip. 

Under the circumstances above stated, I can hâve no doubt that 
the contract for the season's towage originally contemplated a Per- 
sonal liability only, without anv lien upon the boats towed. The J . M. 
Welsh, 8 Ben. 211, Fed. Cas. No. 7,327; The Tillie A., 84 Fed. 684. 
The cross-examination of Quigly throws doubt upon his statement 
that he told the claimant when the boat was hired in August that he 
had withdrawn his own boat because the libelant would look to the 
boat for towage, and in view of the claimant's entire déniai of it, 
and the extrême improbability that the claimant would hâve chartered 
his boat if thus informed and hâve incurred such responsibilities 
greatly in excess of the hire, leads me to crédit the claimant's state- 
ment rather than Quigly's. It is against conscience that in a business 
like this towages for the charterer's account, when the tower knows 
that the boats are chartered, should be imposed upon the owner 
without a previous understanding to that effect. Knowledge that 
the boat was chartered, and the necessary implication in such a busi- 
ness as this, that the charterer and not the owner should pay for tow- 
ages, as well as Quigly's testimony to the ordinary practice to col- 
lect of the charterers only, and the libelant's dealing with Scott alone 
and not with any master of the boat, are sufScient to prevent the libel- 
ant's recovery. The case is similar in principle to that of The Kate, 
164 r. S. 458, 465, 17 Sup. Ct. 135, where it was held that no lien would 
exist merely upon dealings with the charterer, even if the crédit were 
given to both the charterer and to the vessel, because the charterer 
had no authority to bind the vessel. In this regard I do not think 
towages in the usual course of the charterer's business, and not arising 
in any exceptional emergency, stand in any better position than re- 
pairs and supplies. The same rule was re-affirmed still more pointedly 
in The Valencia, 165 U. S. 264, 17 Sup. Ct. 323, where the supply men 
had no express knowledge of any charter but had knowledge of fâcts 
suflûcient to put them on inquiry. 

In the présent case, moreover, the fact that no notice of any claim 
for towages was sent by the hbelant to this claimant, nor any account 
of towages till after Scott's failure, notwithstanding the fact that 
during this delay of three months the claimant was seen frequently 
by the coUecting agent, and the fact that the bills during ail this time 
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were rendered to Scott alone, forbid the flnding that the towage was 
in fact upon the bona ,flde crédit oî the boat rather than the personal 
crédit of Scott. : 

The libel is dîsmissed with costs. 



THE MARY ADELAÏDE EANDALL. 

(District Court, D. Oonnectlcut. March 24, 1899.) : 

No. 1,182. ■ 

Shipping— Charter Partt— Construction— VoyAGa—DiscBARaB. 

A schooner was chartered fit the port of New York "for as many voy- 
ages as vessel [could] make from Pernandina to New York between" No- 
vember 8, 1897, and June 30, 1898. Thls perlod was ordinarily sufflcient 
for flve trips, including dischàrges, which were an important factor. Tlie 
vessel was to "receive on board durlng the aforesaid voyage the merchan- 
dise herelnafter mentloned." The charterer engagea to furnish a cargo 
of ties each trip, and to pay "for the use of said vessel during the voyage 
aforesaid, fliCteen cents for éach * * * tie delivered, ♦ * * pay- 
able In cash on proper delivery of cargo at port of discharge," and also 
agreed "to pay vessel'a wharfage, îf any [should be] incurred whlle dis- 
charging under thls charter." It was agreed that "the lay days for load- 
Ing and discharglng [should] be as foUows: * * * Çommencing from 
the time the vessel is réady to receive or discharge cargo, at least 75,000 
feet per running day • * • to be furnlshed the vessel for loading, 
and customary dispatch for discharging at port of discharge,"— and that 
a certain gum should be paid per day for détention by fault of the char- 
terer. On one trip, at the charterer's instance, the vessel went up the 
river to Bush's Bluff, though it involved a delay. Bdd, that the term 
"voyage" included the discharge of the cargo, and thérefore the vessel 
was not bound to undertake a fifth trip, where she could not hâve com- 
pleted it and hâve dlscharged her cargo by June 30th. 

This is a libel by George S. Baxter & Co. against the schooner 
Mary Adélaïde Randall, etc., to recover damages for breach of a 
charter party. Dismissed. 

Carpenter & Park, for claimants. 

Cowen, Wing, Putnam & Burlii^ham, for libelants. 

TOWJSTSEND, District Judge. In admiralty. November 8, 1897, 
libelants and claimants executed the folio wing charter party: 

"This charter party, made and concluded upon in the clty of New York 
the eighth day of November, 1897, between J. L. Eandall, master and agent 
for the owners of the Schr. Mary Adélaïde Eandall, of Port Jefferson, of the 
burden of 1,108 tons or therèabouts, registered measuremeiit, now lying in the 
harbor of New York, of the first part, and Messrs. G. S. Baxter & Co., of New 
York, of the second part, witnesseth: That the said party of the flrst part agrées 
in the f relghting and charterlng of the whole of the said vessel (with the 
exception of the cabin and necessary rOom for the crew and the storage of 
provisions, sails, and cables), '6r sufficient room for the cargo hereinaf ter men- 
tloned, unto said party of the second part, for as many voyages as vessel can 
make from Pernandina to New York between the date of this charter part.v and 
June 30, 1898, on the terms foUowing: The said vessel shall be tight, staunch, 
strong, and every way fltted for such a voyage, and receive on board during 
the aforesaid voyage the merchandise hereinafter mentioned. The said party 
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of the second part doth engage to provide and furnish to the said vessel, eacB 
trip, a full and complète cargo, under and on deck, of yellow pine railroad 
crosB-ties, sawn and hewn square on four sides, and sawn squvre at ends, 
measurlng 7"x9"x8% ft. each. Charterers hâve privilège of sliipping small- 
er sizes at pro rata rate of freiglit, and to pay the said party of the first 
part, or agent, for the use of said vessel during the voyage aforesaid, fif- 
teen (15) cents for each 7"x9"x8% ft. tie delivered, smaller sizes at pro rata 
rate of freight, payable in cash on proper delivery of cargo at port of dis- 
charge, free of commission or discount. Party of the second part aJso agrées to 
pay vessel's wharfage, if any is incurred while discharging under this charter. 
It is understood the charterers hâve privilège of loading vessel at Bruns- 
wick at same rate and terms. It is agreed that the lay days for loading and 
discharging shall he as foUows (if not sooner dispatched): Commencing from 
the time the vessel is ready to receive or discharge cargo, at least seventy-five 
(75) thousand feet per running daj', Sundays and légal holidays excepted, to 
he furnlshed the vessel for loading, and customary dispatch for discharging 
at port of discharge; and that for each and every day's détention by default 
of said party of the second part, or agent, eeventy-flve ($75) dollars per day, 
day by day, shall be paid by said party of the second part, or agent, to the 
said party of the first part, or agent. The cargo or cargoes to be received and 
delivered alongside, within reach of the vessel's tackles. It is agreed that the 
vessel shall proceed light each trip for Fernandina, and after discharge of cargo 

at this port to enter upon this charter. The vessel to report to , 

at , for cargo. The dangers of the seas, fire, and navigation of every 

nature and kind ahvays excepted. A commission of flve per cent, upon the 
gross amount of this charter (including demurrage) is due from the vessel to 
A. Dayton & Ço. upon the signing hereof. To the true and faithful perform- 
ance of ail and every of the foregoing agreement, we, the said parties, do 
hereby bind ourselves, our heirs, executors, admiuistrators, and assigns, and 
also the said vessel's freight, tackle, and appurtenances, and the merchandise 
to be laden on board, each to the other in the pénal sum of estimated amount 
of this charter. 

"In witness whereof, vve hereunto set our hands the day and year first 
above written. 

"[Signed] J. L. Randall. 

"[Signed] G. S. Baxter & Co." 

THereafter claimants entered upon the perfonnaiice of said char- 
ter, and made four round trips. The vessel arrived at New York 
on the fourth trip from Fernandina on April 22d, completing her dis- 
charge May 9th, and then made certain necessary repairs, which 
were not completed until May 18th. Claimants claimed that there 
was insufificient time to make another voyage, including discharge, 
by June 30th, and refused to take another load of ties under the 
terms of said charter party. The charterers thereupon hired an- 
other vessel at an increased freight, and hâve flled this libel to re- 
cover 1454.82 damages for breach of said charter. 

The case is peculiarly complicated by several close questions of 
law and fact. Thus, one of the libelants states that the master of 
the vessel never said anything to him about not having time to make 
another trip before June 30th, which statement is not denied by the 
master. On the other hand, the master testifles, on his direct ex- 
amination, as to conversations with Mr. Ferguson, another of the 
libelants, as follows: 

"A. My conversation was, with him, that I wouldn't hâve time to make 
another voyage on the contract, and unless they would give me a différent con- 
tract, that would agrée to take my cargo when I got in, and pay me the 
same rate of freight that I had had hitherto, I couldn't think of going out 
again." 
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On cross-examinatioii his testimony was to the same effect, 
namely: 

"Q. Did ybu glye them no notice that you elected to termlnate your contract, 
or that it was impossible to carry It out? Nothlng but a message over the 
téléphone? A. I had done that several days previous. Q. To whom? A. To 
Mr. Ferguson. Q. What did you say to him? A. I said that it would be Im- 
possible for me to make another voyage under this contract, and if I went 
again I should hâve to hâve a new contract, se as to be sure that they would 
pay me my frçight when I got bacli. Q. Did you ask them to do that,— to give 
a stipulation that, if you got baclj a little later, you would be paid? A. I 
told them that I would hâve to hâve it before I went." 

Thèse conversations are not denied by Mr. Ferguson. Again, 
while the witnesses practically agrée that the vessel could hâve 
reached the port of New York on her âfth trip from Fernandina by 
June 30th, their testimony conflicts as to whether or not the dis- 
charge could hâve been completed by that time. Andersen, a wit- 
ness for libelants, says that 35 days would be a prudent estimate 
of the length of time for a trip, not including the dïscharge, at that 
time of year. And inasmuch as the prépondérance of the expert 
testimony on behalf of the libelants is to the effect that the chances 
were against the vessel's getting back and discharging by June 30th; 
and inasmuch as the average of time of previous voyages, including 
discharges, was about 44 or 45 days, and, if the flfth voyage had 
consumed the same amount, it would not hâve been completed by 
July Ist; and inasmuch as the testimony of the captain to the ef- 
fect that such a voyage in April and May is ordinarily longer, owing 
to the condition of wind and weather, than during the preceding 
months, is uncontradicted, and as the testimony of claimants' wit- 
nesses is to the effect that the voyage and discharge could not hâve 
been completed until long after June 30th, — I flnd the chances were 
so far against the vessel making a flfth voyage, and discharging by 
June 30th, that she was not bound under said charter party to un- 
dertake said trip, provided the term "voyage" be held to include 
such discharge. 

There is a further conflict of testimony as to the length of time 
occupied in the discharge of vessels; Baxter, one of the libelants, 
testifying that the Bandall could hâve been discharged in four or 
flve days, if necessary. But Bolander, who is in the employ of libel- 
ants, and has charge ôf unloading their vessels, testifles, oh cross- 
examination, that it remained with the railroad company to tell how 
quick a cargo should be discharged, and further testifles as follows : 

"Q. Did not Oapt. Randall corne to you repeatedly, and to Baxter & Com- 
pany, with your knowledge, and ask for a quicker discharge of the Mary 
Adélaïde Eandall? A. Yes, sir. Q. Did you tell him that you were discbarg- 
ing him as quick as you could? If not, what did you tell him? A. I don't 
think we told him we was discharging him as quick as we could. We was 
doing the best wé could. Q. Can you tell the court why it was, the very 
iast time he was there discharging, he was sixteen or seventeen days lyiug 
there discharging? A. I don't know whether it was lack of cars, or what 
the difflculty was." 

The average time of discharge on the four trips was 17 days, and 
I flnd this to be the time it would probably hâve required "to dis- 
charge the vessel, had she taken the flfth trip. In view of the libel- 
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ants' assertions that the vessel could hâve been discharged in 4 or 
5 dajs, and their admission that the discharge on thèse varions oc- 
casions averaged 17 days, although Capt. Eandall was constantly 
urging the necessity of haste, it may at least be questioned at the 
oirtset whether or not the alleged insufflciency of time to complète 
the fifth voyage, including the discharge, was not due to the in- 
excusable neglect of the charterer to expedite said discharges. 

The controversy between the parties tums chiefly upon the inter- 
prétation of the word "voyage" in said charter party. Libelants con- 
tend that a voyage means the round trip, v^^hich terminâtes when 
the vessel reaches the port of discharge. Claimants contend that 
this charter party is a time contract for the use of the vessel up to 
June 30th, and that the word "voyage"' includes, not only the time of 
the trip, but the necessary time to discharge the cargo. 

The charter party provides for as many voyages as vessel can make 
from Fernaudina to New York before June 30th. "Voyage" (viag- 
gium) is deflned as "a transit at sea from one terminus to another." 
Cohen, Adm. Law, p. 235; Rev. St. § 4511; Arn. Ins. 386. In the 
Standard Dictionary the word "voyage" is defined as follows: "The 
outward and homeward passages of a vessel taken together; the whole 
course of a vessel before reaching her home port." In The Martha, 16 
Ped. Cas. 860 (No. 9,144), Judge Betts holds that "the voyage dénotes 
the transit to be performed by the seamen, and it is in this sensé that 
the term is used in the law maritime." A voyage is ended when a 
vessel is safely moored at her last port of discharge after a circuitous 
voyage. Granon v. Hartshorne, 10 Fed. Cas. 967 (No. 5,689). In 
The Elizabeth, 8 Fed. Cas. 484 (No. 4,361), Judge Betts says: "The 
voyage is ended, within the intendment of the maritime law, when the 
vessel is safely moored in the port of discharge, ànd is ready for un- 
lading, although the seaman, by his contract, may be bound to unload 
the cargo," — citing The Martha, supra; The Cadmus, Fed. Cas. No. 
2,280. 

Therefore, if this instrument is to be construed as a charter party 
for "as many voyages as vessel can make," etc., using the word 
"voyage" in its ordinary meaning, the judgment must be for libelants. 
In the absence of qualifying language, or of other circumstances 
indicating a contrary intention, it would be presumed that the par- 
ties hereto hâve used said word in its ordinary maritime sensé. But 
I think the other expressions used by the parties indicate that it 
was their intention that the discharge of the cargo should be con- 
sidered a part of the voyage. Immediately after the charter for "as 
many voyages as the vessel can make from Fernaudina to New York 
between the date of this charter party and June 30, 1898," the libel- 
ant engages to furnish, each trip, a certain cargo, and to pay "for 
the use of said vessel during the voyage aforesaid flfteen' cents 
* * * for each tie delivered, * * * payable in cash on prop- 
er delivery of cargo at port of discharge; * » « also agrées to 
pay vessel's wharfage, if any is incurred while discharging under 
this charter." 

The parties hâve not used the phrase, "voyages from Fernandina 
to New Y^ork," in the sensé of the mère actual transit or movement 
93 F.— 15 
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of the vessel; for it is stipulated that it shall "receive on board dur- 
ing the aforesaid voyage the merchandise hereinafter mentioned." 
The discharge of the cargo was clearly as much a part of the char- 
ter party as the loading; forit was agreed what should be "the lay 
days, commencing from the time the vessel is ready to receive or dis- 
charge," and as to "customary dispatch for discharging at port of 
discharge," and what should be paid for each day's détention. Fur- 
thermore, as if to indicate that the charter for voyages included the 
discharge of cargo, the libelant agrées to pay vessel's wharfage while 
discharging as aforesaid. 

Apart from the intention to be deduced from the language of the 
charter party, a considération of the surrounding circumstances, the 
situation of the parties, and the pbject they had in view suggests 
the same conclusion. The time covered by said agreement was 
nearlyeight months, a period of time ordinarily sufiicient for flve 
trips, iïicluding discharges. Inasmuch as, under ordinary circum- 
stances^ five trips, including discharges, would hâve been completed 
by June 30th, the time fixed by the parties, it is fair to présume that 
they fixed on that date as a time when the engagement of the parties 
should terminate. Again, the average time for the previous trip 
from New York to Fernandina, the loading there, and the return to 
New York, had been only 28 daysj, the average time for! discharging 
was 17 days. . The discharge, theref ore, was the chief, the essential, 
élément in said voyages, in determining the length of time required 
on each adventure, and the mutual rights and obligations of the par- 
ties in référence to taking and completing a f urther trip bef ore June 
30th. On the last voyage, olaimants, at the request of the charterers, 
went up the river to Bush's BlufE, althoughthis longer trip probably 
involyed delay, and would hâve necessarily consunied a longer time, 
except for the fact that the charterers did not hâve a sufificient cargo 
at Fernandina. 

The foregoing provisions and conduct of the parties seem to lead 
to the following conclusions, namely: The charter party, while in 
terms for "as many voyages as vessel can make," etc., was in fact 
and inlaw a time charter, — a hiring of the vessel up to June 30th, 
to go and eome as the charterers might direct,-^with an agreement 
on the part of the masterof the vessel that it should make such 
voyages as the charterers ordered, provided he could hâve his vessel 
free to undertake other engagements on or after June 30th. The 
charter was not for "as many voyages as the vessel might make 
between Fernandina and New York." No compensation was earned 
unless, in addition to the transit between the two ports, there should 
be the due receipt at Fernandina and delivery at New York of a cer- 
tain specifled cargo. This, then, was a contract between the parties 
for a certain number of voyages, at so much per voyage only, for 
as many voyages as the vessel could make, and not for a lump sum. 
It was a contract whereby the charterers agreed to pay to the vessel 
15 cents per tie loaded on board said vessel at Fernandina or Bruns- 
wick and delivered at a wharf at the port of New York. 

An exhaustive examination of American and English authorities 
fails to show any case exactly in point. Mr. Parsons, in discussing 
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charter parties, says that, where a charter for a voyage or voyages 
allows the charterer certain lay days for loading and unloading, 
"thèse days for which he pays nothing are a part of the voyage." 
1 Pars. Shipp. & Adm. 311. In TuUy v. Howling, 2 Q. B. Div. 182, 
a vessel was chartered "for twelve months, for as many consécutive 
voyages as the said ship can enter upon after completion of the prés- 
ent voyage at and from Sunderland to London." Chief Justice Cock- 
burn said: 

"This case seems to my mind perfectly clear. The cases cited by Mr. Web- 
ster hâve no application. They -were net cases In whlch the contract was one 
that had référence to a given tlme, or the use of the ship for a given tlme; 
and that îs the essence of the présent contract. The plaintiff says 'I want a 
vessel from a given date,' or, if you please, 'from the termination of a given 
voyage.' * * * The bargain Is that the plaintiff is to hâve the use of the 
ship for twelve months, but the défendant is not in a position to give him the 
ship for twelve months from the date from which it was agreed the term 
should begin." 

And, on appeal, the judgment of the queen's bench division was 
aflQrmed; Judge Mellish saying, in ter alia: 

"In other words, in a charter party for a stipulated tlme, is the tlme of the 
essence of the contract, or is the charterer bound to take the vessel for a tlme 
substantlally différent from the tlme specified in the charter? We are of opin- 
ion that, as in a charter for a voyage, the specified voyage would be of the 
essence of the contract, and the charterer, if he could not hâve the use of the 
vessel for the specified voyage, would not be bound to take her for any other 
Voyage; so. In a charter for time, if the charterer cannot hâve the vessel for 
the specified time, he is not bound to take the vessel for a ehorter tlme, or a 
substantially différent time, and, if he cannot get the vessel for the specified 
time, he may throw up the charter." 

Thèse citations are pertinent in support of the view, already 
taken, that this charter is for the hire and use of the vessel for so 
many voyages as can be completed within a âxed time, and also as 
to the respective rights and obligations of the parties. Hère the 
vessel Was to be free for other charterers on July Ist. The char- 
terer, therefore, caAnot oblige the vessel to undertake another ad- 
venture, which would detain it beyond the specified time. Hère it is 
not claimed that the delay for repairs was through the fault of the 
vessel. Havelock v. Geddes, 10 East, 555. 

Let the libel be dismissed, with costs. 



BOWEN et al. V. SIZER et al. 

(District Court, S. D. New York. March 25, 1809.) 

Shipping—Demurrage— Maritime Rules— Cokstruction. 

Maritime rule 5 provides that the demurrage charge for delay of a 
vessel discharging a lumber cargo shall be at the rate of 15 cents per 
M. feet, board measure, of entire cargo delivered. Bdd that. in the ab- 
sence of clear proof of a change in the custom, seven-eighths Inch dressed 
boards will be treated as inch lumber, in determining the amount of the 
demurrage chargeable. 

Same. 

A spécial provision of a charter party that the freight on the dressed 
lumber shipped should be subject to a déduction of one-flfth cannot extend 
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tQ the ponstructioB of maritime rules relatlng to demurrage, so as to 
ëntitle ihe consignée to a déduction in measurement for dressed lumber 
in Computing tlie demurrage due, except on clear évidence tbat it was 
so intended. 

/;, Where two bills of lading were giren requiring delivery of part of a 
cargo at différent ports, they constitute independent contracts, and tience 
tlié consignée was entltled, under maritime rule 4, to one full calendar 
day after tlie vessel's arrivai at tlie most distant port to furnish a bertti 
for discliarge before bfeing liable for demurrage. 
4. Samb. 

A vessel is not ready to discharge, within maritime rule 5, regulatîng 
the lengtli of time within which a consignée of lumber should recelve it, 
without liabllity for demurrage, and requiring him to receive, in ques- 
tionable weather, "if the vessel is ready to discharge," where the steve- 
dores refused to work on account of rain. 

In Admiralty. Demurrage. 

Alexander & Ash, for libelants. 
Conway & Westbrook, for respondents. 

BROWN, District Judge. In the absence of any stipulated lay days, 
the parties hâve agreed that the rules established by the maritime 
association of this port in référence to the time for flnding a berth 
and the rate of delivery of Southern pine should govern in this case. 

Eules 4 and 5 provide that thé consignée shall hâve "one full calen- 
dar day" after the vessel reports arrivai, in which to furnish a berth 
for discharge, and allow a consignée for receiving cargo "one run- 
ning day (Sundays and légal holidays excepted) for each 25,000 feet 
of lumber 1^ inches in thickness or less," and aJso require the con- 
signée to "receive cargo in questionable weather, if vessel is ready to 
discharge." 

Rule 7 provides that the charge for demurrage shall be "at the rate 
of 15 cents per 1,000 feet board measure of entire cargo delivered." 

In the présent case there were two bills of lading given by the 
vessel for delivery of lumber to the défendants as consignées; one at 
the port of New York, "101,194 feet dressed lumber more or less, 
90,770 feet rough lumber, one-flfth off for dressed"; the other de- 
scribed the vessel as bound for Yonkers, New York, and was for the 
delivery of "142,768 feet dressed lumber more or less, one-flfth off for 
dressed." 

On delivery the cargo was measured. The rough lumber turned out 
93,102 feet, being an inch thick; the dressed lumber was seven-eighths 
of an inch thick, and reckoning that as an inch for the purpose of 
measurement, turned out 243,793 feet. The dressed lumber, therefore, 
according to this measurement turned out 869 feet less than the feet 
described in the bill of lading, and the rough lumber 2,332 feet in 
excess; or taking the lumber altogether there were 1,463 feet more 
than the aggregate feet stated in the bills of lading, disregarding the 
provision for one-flfth off. 

There was no diflference between the parties as to the amount of 
freight to be paid, or the mode of Computing it. In the bill of lading 
it was stated at f 1.90 per thousand feet. From this price one-flfth 
was deducted, and with this déduction the computation was made 
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upon the feet as measured, reckoning for the dressed lumber the 
seven-eighths of an inch thickness as a full inch. |500 was paid on 
account of the freight, leaving $47.46 unpaid. The stevedore, who 
was paid by the master of the vessel, was also paid by the 1,000 feet, 
by the same method of computation; namely, reckoning the dressed 
lumber seven-eighths of an inch thick as an inch thick. The libelants 
claim that the dressed lumber should be computed by strictly solid 
measure, that is, reckoning the dressed boards at their exact meas- 
ure of seven-eighths of an inch only for the purpose of Computing the 
25,000 feet required to be received per day. 

I do not think the évidence is sufûcient to sustain the libelants' con- 
tention that the rule of the maritime association requires a delivery 
of 25,000 feet of dressed lumber one full inch thick, without allowance 
for dressing. For a long period board measure has been estimated 
and computed in the rough, that is, in its sawn state before dressing. 
When afterwards dressed by planing on both edges and on both sîdes 
and thereby somewhat reduced in measurement, the long-established 
custom undoubtedly has been, as between buyer and seller, to com- 
pute the measurement in the same way, that is, according to its 
rough condition, seven-eighths inch dressed boards being thus treated 
as inch boards. The rules of the maritime association do not state 
in what way the "feet of lumber" are-to be measured or how "board 
measure" under rule 7 is to be computed. In order to construe either 
rule 5 or 7 resort must be had to extraneous évidence. The long- 
established method of computation in the trade as between buyer and 
seller, or consignor and consignée, should be applied in constrijing 
thèse rules, unless a custom to compute differently is established 
clearly and beyond doubt. Thie certainly has not been done in the 
présent case. Previous long-settled customs cannot be disturbed 
by new meanings given to current phrases, except by very convincing 
testimony. The burden of proof is upon the party alleging the change. 
Macy V. Perry, 91 Fed. 671. 

As a vessel in making up a full cargo can carry about one-seventh 
more in number of dressed boards than of boards undressed, it is 
évident that she can afford to carry dressed boards at a less freight. 
That is, therefore, a proper subject to be regulated in flxing the rate 
of freight in the bill of lading; and that was obviously the purpose 
of the clause "one-flfth otî" in the présent case. 

Any such spécial stipulation by the parties in the bill of lading can- 
not extend to the construction of the rules of the maritime association, 
except upon clear évidence that it was so intended. Thèse billsiof 
lading make no référence to those rules, nor to the mode of Computing 
the lay days or the rate of discharge required. The maritime rules 
should therefore be interpreted according to the long and well-settled 
custom in determining "board measure," or in Computing the "feet of 
lumber," which, as I hâve said, in the case of dressed boards is com- 
puted in the rough, without allowance for any short measure arising 
merely from dressing. 

2. The bill of lading for delivery of boards at Yonkers required de- 
livery at a différent place from those delivered at New York. It was 
an independent contract, and I think under rule 4 of the maritime asso- 
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ciation the' consignée was entitled to a fuU calendar^ay after the 
yeseelrepqrted at Yonkersj : Thme were also one or two working: days 
ia whictiithe stevedorei employed bj the scliooner refusedi to work on 
accouQt of rainj so tbat the vessel was not "ready to disicharge" under 
rule 5;0U those days. Making thèse déductions and the Sundays, I 
dp npt :ând that the v^ssel wasdetained beyond the lay days allowed 
by the rules o£ the maritime assûciation, as above construed. 

The «îlaim îov demurrage iSj therefore, disallowed;' the claim for 
freightr lis allowed, naœely, 147.45, . with interest ifrom October 22, 
1898. 



; THE LAKMB. 

/ ■ "' (District Court, D. Washington, N. D. March 25, 1899.) 

1. SEAlfBN'^QOK'rBACT OF J^MPLOTMENT—PaROL EVIDENCE TQ VART—SHIPPrNG 

, .lÀRTIflLpS. ^ , , ' ', ' 

Sekîfltf)?. who hâve signed shlpping articles for a voyagé are bound there- 
by, and canhot vàry, add to, nor take-from the terms tof the wrltten eon- 
tract by paroi évidence of an addltional verbal agreement 

3. SAMH^COJStSTBUCTION OF ShIPPING ARTICLES— ExTRA WORK. 

Under shipping articles cpntaining no express stipulations In regard to 
Uojirs.of wprlc, seanjen are bound to do vehatever is required of them for 
the sàtèty and cleanlinëss of the ship and the préservation of the cargo, 
ât whàtèver hours réquifed by the master, on week d^yS, Sundays, holi- 
days, tJr at night, whether the vessel is under way, at anchor, or in port; 
but It is pot tbeir duty, to perf orm ilabor In handling the cargo on Sundays 
or holidaySi or outside of the usual working hours constituting a day's 
labor, whëiï thé vessel Is in i)ortj and there are no circijinstances of péril 
which rendèr It necessary. i 

3. Same— CompbnsAtton rôR Work Otjtsidb op CoNTRACT. ■ 

Seataea -may be required to perform extra work in maneuverlng the 
ship or handling cargo by the master at any time, he being the sole judge 
of its necçsslty; but when required to do such work not contemplated by 
their élïitpïhg articles, and'whieh is merely for the advantage of the own- 
ers or charterers, they are entltled to recover reasonable extra wages 
therefor, or; If induced by piiomise of payment, to recover the amount 
agreed «PW-i, '■'> 

i. Samb^LiREi, POB Extra Wages-t-Cqsts. 

Where seamen justly entitled to extra wages claim a greatly excessive 
àmount, and bring' action therefor, they will not be allowed full costs. In 
this case three^fourthsof their taxable costs awarded to libelants. 

This, ; Tjvas ;a libel by i p. Springer and others against the steamer 
Lakme to, feqoyer, extra wages as I seamen. 

Ri W.Emmons, for libelants. ■ 

W. H: 'Crôrham, for claimant. 

HANIPORD, District Judge. The libelants in this case served as 
marinerson board the steam schoonej? Lakme on a voyage from Seat- 
tle to St •Miehaels and cetum, and they hâve received payment of the 
full amount of wages for the time of their ser^'ice.at the rate stipulated 
for in the shipping articles, which they signed; but they hâve brought 
this; suit ;to recover payment for alleged overtimeat; the rate of 40 
eentS'per hour. The testimony of the master and ail of the crew who 
hâve appeared aswitnesses is to the eiïect that, at the time of hiring 
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the men, the captain inforined thera that they woiild be paid for 
overtime at the rate of 40 cents per hour. l^o such agreement, how- 
ever, is contained in tke shipping articles. Tlie testimony of the 
libelants also shows that at Seattle, before the departure of the vessel 
on her voyage, they were required to work on Sundays and after work- 
ing hours on weekdays, and that at one or two points between Seattle 
and St. Michaels they were also required to work on Sunday and 
during the hours of the night, and on arrivai at St. Michaels they dis- 
charged cargo on Sunday and on the 4th of July. They kept an ac- 
count of the extra hours and Sunday and holiday work, and obtained 
certiflcates of the officers that their account of overtime is correct. 
There is a clear prépondérance of the évidence, however, that at 
Seattle the vessel was loaded and her fuel and cargo was stowed by 
stevedores, and the crew of the vessel did not work on Sundays, or 
at any other time, except to per-form the usual and ordinary duties of 
seamen in taking care of the vessel, and moving her when necessary, 
and cleaning up. There is also direct contradiction in the évidence 
as to the work alleged to hâve been required of the crew on Sundays 
at intermediate places, but it is shown by. clear and uncontradicted 
évidence that the libelants were employed in discharging cargo at St. 
Michaels on the 3d day of July, which was Sunday, and also on the 
4th day of July; and, according to the captain'a évidence, on those 
two days they each worked about 25 hours. The évidence fails to 
show that there was any emergency or reason for working the crew 
in discharging the cargo on those days, except to gain time for the ad- 
vantage of the charterers, and it is not probable that the crew would 
hâve worked willingly without being induced by the promise of the 
captain that they should be paid at the rate of 40 cents per hour. 

It is the contention of the libelants that they are entitled, by virttie 
of the verbal contract which they made with the captain, to be paid 
for ail of their overtime at the rate of 40 cents per hour. This claim 
is resisted on the grounds that the alleged verbal contract is invalid, if 
made, for the reason that it is not set fortli in the shipping articles, 
and the libelants did not do any work on the ship in addition to what 
they were obligated by the terms of their contract to perfonn for the 
wages stipulated for in the shipping articles. As to thèse contro- 
verted points the décision of the court is as folloM's: 

1. Seamen who hâve signed shipping articles for a voyage are bound 
by the terms of their contract, and it is not permissible for them to 
vary, add to, or take from the terms of the contract, as written, by 
introducing paroi évidence that there was any diiïerent or additional 
understanding. It is necessary for the protection of seamen that 
ship owners and masters be held to strict performance of their part 
of shipping contracts, and justice requires that the same rule be ap- 
pli(;d in detemiining the rights of the parties, whether it be invoked 
bv the seamen or by their adversaries. Tlie Tilton, Ped. Cas. No. 
14,181 ; The Warrington, Fed. Cas. No. 17,208. 

2. By a contract of hiring like the one which thèse libelants signed, 
eontaining no extraordinary provisions or express stipulations in re- 
gard to the hours which seamen may be required to work, seamen 
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become obligated to do whatever ia required of them for thé safety 
and cleanliness of the ship and préservation of her cargo, at wliatever 
hours may be required by the master, on weelc days, Sundays, holidays, 
and at nigbt, whether the vessel is under way, or at anchor, or moored 
in port; but it is not their duty to perform labor in handiing the 
cargo on Sundays or holidays, or before or after the usual worldng 
hours constituting a customary day's labor, when the vessel is in 
po-rt^ and there are no drcumstances of péril creating a necessity for 
working extra hours. The monthly wages specifled in the shipping 
articles are légal compensation for ail the labor, périls, and hardships 
required in navigating and taking care of the vessel and cargo under 
the captain's orders, and for handiing the cargo in lading and stowing 
and unlading on ordinary working days and during the customary 
working hours; but when seamen are required or induced by th(; 
master to do extra work in handiing the cargo, in port, for the mère 
adyantage of the owners or charterers, such extra work is outside of 
the terms of the contract contained in the shipping articles, and in 
ail such cases the law recognizes the scriptural rule that the laborer is 
worthy of his hire. 

3. Seamen are not exempt from working on Sundays and holidays, 
even when in port, if the master deems it necessaryfor them to work. 
Johnson v. The Cyane, Ped. Cas. No. 7,381. He is the sole judge of 
the necessity, and seamen are obliged to obey his orders in maneuver- 
ing the ship and working cargo at ail times. But it does not follow 
from this rule that they are not entitled to compensation for working 
on Sundays and holidays when the ship is in port, and there la no 
actual emergency. Where they perform such extra labor under com- 
pulsion, they are entitled to reçoive a reasonable amount of. extra 
wa;ges ; and where the service is perf ormed voluntarily, but under in- 
ducement by promises of the master for extra compensation, they are 
entitled to receive the reward promised. 

4. I am convinced by the évidence that the libelants did not per- 
form any work outside of their ordinary duties as seamen on board 
the Lakme, at Seattle or elsewhere, prior to arrivai of the vessel at 
St. Michaels. At that place they did perform 25 hours' labor for the 
benefit of the charterers, which was not required of them by the con- 
tract contained in the shipping articles, and they were induced to ner- 
form said labor by the promise of the master that they shouio oe 
paid for it at the rate of 40 cents per hour. 

A decree will be entered awarding to each of the libelants the 
sum of flO, and three-fourths of their taxable costs. I deem it 
proper to make a réduction of the costs to be recovered by the libel- 
ants, for the reason that the amount claimed by them for extra time 
is grossly excessive, and it is probable that, if they had claimed no 
more than they earned, this litigation might hâve been avoided. 
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THE L. B. X. 

(District Court, W. D. Missouri, 0. D. Mardi 29, 1899.) 

1. Maritime Liens— Vessbl in Esse— Rbpairs. 

Where, after a vessel had been launched and navigated, it was dis- 
eovered tliat lier engine was inadéquate, and it l)ecame necessary to sup- 
plant It witli another, the contract to furnish such new engine is a 
maritime contract for ttie repalr of a vessel in esse, and hence créâtes 
a maritime lien on sucti vessel for the price of the engine, under Rev. St. 
Mo. § 770, providing tliat ail boats shall be subject to a lien for repairs, and 
admiralty rule 12, permitting suits in rem by material men for supplies or 
repairs, etc., against the ship. 

3. Samb— Rbpairs to bb Complbtkd on Land. 

Where a new engine was specially manufactured at libelant's factory 
for a vessel then in port, to which it was shipped on completion, and it 
was agreed that the libelant should retain title in the engine until it had 
been set up, and found to work satisliactorily, the delivery was not com- 
plète until after the engine had been placed and operated on the vessel. 
and hence was not a contract for repairs to be completed on land, so as 
to prevent the attachment of a maritime lien thei'efor. 
8. Samb— Waiveh. 

The owner of a vessel, on contractile for repairs, agreed to pay cash 
on delivery, but thereafter, being unable to ao so, agreed that libelant 
should hâve a lien on the repairs and vessel for the same. After the 
repairs had been delivered, the owner refused to give notes in form 
agreed, and thereupon libelant objected to the note ofCered, and ofCered 
to return it, and waive security on the vessel, if the owner would divide 
the payments as requested, to which no reply was made. Held not to 
constitute a waiver of libelant's maritime lien on the vessel. 

4. Same— BtjRDEN of Proof. 

Since a maritime lien for repairs attaches to the vessel by opération of 
law, the burden Is on the one clalming a waiver thereof to show aflirma- 
tively that the lien was waived as part of the contract. 

5. Samb— Notes Takbn in Patmbnt. 

The mère giving of notes in payment of repairs on a vessel does not 
of itself create a waiver of the contraetor'a maritime lien therefor. The 
notes not belng paid, he may return them, and enforce his lien. 

6. Same — Equitable Mortgagb. 

The lien was not lost by the acceptance of a note containing a provision 
rendering it an équitable chattel mortgage. 

Wash Adams and Charles B. Adams, for libelant. 
S. D. Ghamberlin and Edward L. King, for claimant. 

PHILIPS, District Judge. This is an action in admiralty for 
the enforcement of a maritime lien on the défendant stern-wheel 
boat, navigating the Missouri river in this district, for an alleged 
repairing of said boat by libelant with a 38 horse power gasoline 
engine, with necessary flxtures and appurtenances for operating 
same on said boat. One Henry Strutman, who claims to be the 
master and owner of said boat, interposed as claimant. The an- 
swer admits the furnishing of the engine and appurtenances by 
the libelant, but claims (1) that the engine, etc., was not for fur- 
nishings made, or repairs, for said boat, but the same was for 
the equipment of a vessel, either not yet completed, or, if complet- 
ed, was simply a substitute for another engine on the vessel, and 
the new engine was not, therefore, a necessary repair within the 
purview of a maritime lien; and (2) that by spécial contract or 
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agreement between the contracting parties a maritime lien was 
waived. Tlie court referred the niatter to John Montgomery, Jr., 
Esq., as commissioner, to take the évidence, and report the same, 
with his flndings and conclusions, to the court. His report having 
been âled herein, finding the issues for the libelant, the claimant 
has flled exceptions thereto, which hâve been heard, and submitted 
to the boùrt. The conlKiissioner has found the fact to be that this 
steamhoat had been engaged for some months prior to the negotia- 
tions between the parties for the engine in question in navigating 
the Missouri river; that it was first equipped with an engine which 
proved to be inadéquate and insufflcient to accomplish the work 
in which the vessel was engaged,; and, therefore, it was necessary, 
in the opinion of the master and owner of the vessel, that the en- 
gine in use should be entirely removed, and one of libelant's manu- 
facture should be substituted* therefor, The contention that, to 
constitute à repair within the meaning of the law, it must be for 
some altération, improvement upon, or rearrangeineht of an exist- 
ing structure on the vessel, is not supported either by reason or 
established authority. This ipsssel having theretofore been launch- 
ed, àh|4 acttiàlly engaged in navigation, the material furnished was 
nôtfdr the original construction of the vessel; in other words, it 
was not furnished under a, contract to create a new boat. 

"But 'wllatever is done ta or about an existing ship has a direct référence 
to commerce and navigation. A sliip in esse as a maritime subject gives a 
maritime charaCter to ail transactions connected dlrectly with it. The cases 
are distinguishable thus: One elass founded upon contracts for repairlng 
and rebuîlding Of vessels, ail such contracts to be maritime, because they afCect 
vesseïs in esse; the other class, founded upon contracts for the building of 
proposed vessels, hold such contracts to be nonmarltlme, because, they touch 
maritime subjects only by relation to proposed vessels, the future existence 
of which is contingent upon; the performance of the terms of the contract in 
each case." The Manhattan, -46 Fed. 797. -: 

As said in The Eliza Ladd, 3 Sawy. 519,523, Fed.'Cas. No. 4,364: 

"A contract, made after a' vessel is launched and afloftt,' to furnlsh her with 
a particular means of propulsion,— as sails oj^ stèam paddles,^o'r to change the 
mode of her propulsion, Is a maritlnie contract. Certalnly it is not a contract 
to be performed on land. Neitïier is it a contract to bùild, àny Imore than any 
contract for repairs." '^ ' N'i lii: , • •■ 

A water pump farnishedto a wàlter craft used for piimping out 
a dry dock has been held to be for maritime service, for which a 
lien in admiralty may be enforced.i Winslow v. A. Floating Steam 
PUmp, 2 N. J. Law J. 124, Ped. Gas. No. 17,880. Likewise casts 
furnished for a foreigh vessel are materials for which a lien ob- 
tâins.' Zane Vvi The Président, 4 Wash; 454, Fed. Cas. No. 18,201. 

It is suggested in argument, but not speciflcaldy pleaded, that 
Uè maritime lien obtains in this case for the further reason that 
the repairs in question, if any, were.made oniland, and not on the 
vésseL The facts are, as found by the commissioner, that the 
steamboat was in port at Jeffersoûi City; and the libelant had 
its factory at Kansas Oity, Mo., where the engine and appurte- 
nance^ were manufactured under contract especially for this ves- 
sel. When completed it vvas to be shipped f. o. b. to the claim- 
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ant at Jeffereon City, to be placed by him on the vessel. at that 
port. But thîs is not ail. By reason of claimant's failure to com- 
ply with the ternis of liis contract with libelant in paying for the 
engine when ready, to be placed upon the vessel, upon his further 
insistence it was further agreed between them that the engine 
should be put in place upon the vessel, the libelant retaining tem- 
porary title thereto until the claimant could test the engine in 
the opération of the vessel; and, if it proved satisfactory, it was to 
be finally received and paid for by him. And it was accordingly 
so placed upon the vessel, and tested to the satisfaction of the 
claimant. Therefore, from claimant's standpoint of view, the de-, 
livery Was not completed until the engine was finally put in 
place and operated for some time upon the vessel. Under such 
circumstances it would be to allow the claimant to take advan- 
tage of his own default and wrong, after thus insisting upon 
making a test in the actual working of the engine on his vessel, 
to hold that this was a contract to be wholly completed on land. 
îs'or, under such circumstances, can it in law or morals affect the 
material man's lien that the contract contemplated that the mas- 
ter of the vessel should receive and place the engine in position 
on the vessel, as this arrangement pertained rather to the matter 
of the cost of repair than to the right to a maritime lien. The 
atatute of this state (Eev. St. § 770) expressly déclares that "every 
boat or vessel, etc4, used in navigating the waters of this state 
sball be liable and subject to a lien in the following cases: In 
the building, repairing, etc., thereof." The twelfth admiralty rule 
pro vides that "in ail suits by material men for supplies or re- 
pairs or other necessaries, the libelant may proceed against the 
ship, etc., in rem, or against the master or owner alone in per- 
sonam." When this is viewed in connection with the rule as originally 
adopted in 1844, it shows the purpose to give the material man a lien 
for ail supplies or repairs, with or without the existence of a local law 
giving guch lien. 

2. The persistent contention of claimant to avoid the enforcement 
of a lien upon his vessel for this essential equipment of the vessel 
after it entered upon navigation, to enable it to accomplish its re- 
quired propulsion, is as reprehensible in morals as it is unfounded 
in fact and law. A brief référence to the uegotiations between thèse 
parties leading up to the obtaining possession of the engine and its 
equipments can leave no doubt in any fair and unprejudiced mind that 
this claimant deceitfully and cunningly intended from the outset to 
obtain possession of this engine without paying for it. The uegotia- 
tions began in the fall of 1896, by correspondence between the claim- 
ant and libelant. In his letters the claimant stated that his boat had 
been upon the river for some time, and the engine in use thereon was 
insufiflcient, and he wished to obtain one of the libelant's manufac- 
ture. The price first demanded by libelant for the engine and ap- 
purtenances was f 1,200. This demand was not acceded to by the 
claimant. Later, during the winter of 1896-97, the claimant visited 
Kansas City, when, by verbal negotiations between them, the kind 
and quality of engine desired by claimant was agreed upon; and, 
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in cpnsideration of a cash payment to be made theref or on the deliv- 
ety bî the engine and material at Jefiferson City, f. o. b., the libelant 
agfeèd to take $900, and the claimant assented thereto. He stated, 
both in his correspondence and in his conversation with the libelant, 
thàt he could eecure the payment of the contract price by giving cer- 
tain of his relatives as sureties, and, finally, that through their assist- 
ance he could obtain the whole of the purchase money therefor; and 
the minds of the parties met upon the proposition that the libelant 
would proceed with the manufacture of the engine, with its appurte- 
nances, and that the claimant would deposit the |900 with the Mer- 
chants' Bank of Jefferson City, Mo., to bë paid over to the libelant 
upon the delivery of the engine, etc. After this the claimant, by let- 
ter, objected to somé part of the equipment to be furnisiied by libel- 
ant, and insisted upon the substitution of something else, which the 
libelant claimed would materially add to the expense of construc- 
tion ; but this change was ultimately conceded by the libelant, to end 
the eontroversy. About the time the construction of the engine and 
eqiiipments were completed and the claimant was notifled of its 
readiness for delivery, the claimant wrote to libelant to delay deliv- 
ery for a few days on account of ice in the river obstructing navi- 
gation, and because he wanted "a couple of days on the money now 
ont," but requesting him to ship the "pulley and clutch," wMch was 
part of thé machinery, and âlso the pump. With this request libel- 
ant complied, replying that the engine was ready for shipment, and 
it would ship just as soon as it received îrom said bank a letter ad- 
vising it of the money being on depoSit, as agreed upon. Nothing 
more was heard from the claimant until about a week thereafter, — 
February 17, 1897,— when he wrote that his son-in-law had failëd to 
sell property as expected, and he hadfailed to obtain the money; and 
then began tô talk about giving security for the money. To this libel- 
ant replied, expressing surprise at the news of the failure to hâve 
the money ready, and asked the claimant how much time he wanted, 
and how much cash he could pay down; and inquired, if his father and 
the security he spoke of were good, why he did not obtain the money 
from the banke. After waiting a week without hearing from the 
claimant, the libelant wrote him again, saying that it had not heard 
from hini, and that the engine was ready and waiting. After the lapse 
dfanother week the claimant wrote: "1 ain't got the money yet. Let 
us go partners in the boat;" and, further, that he would be able in 
two or three months "to buy you out again" ; that there was no money 
to be had at local banks. He again adverted in this letter to his 
father and his son-in-law, stating that he was greatly needing the 
engine, and that he was losing business by not being able to get 
started with his boat, and offering to pay if he got the money; and 
as évidence of the fact of the absolute necessity of this engine to his 
beat he used this language: "I know you are disappointed, but not 
as bad as I am. You can sell your engine, but I can't sell my boat 
without an engine." After another delay he wrote that he had $400 
which he could pay; but not to send the engine until he eaw the cus- 
toln offlcers, to know what changes he would hâve to make in the 
rbgistry of his boat. After some correspondence respecting this mat- 
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ter, and further delay, he wrote that he had only $300, and offering 
to give his note with 6 per cent, interest, and the "engine for security" ; 
and that he would pay as fast as he got the money. To properly ap- 
preciate and understand this proposition to give the engine for se- 
curity, it is well to revert to the fact found by the commissioner, and 
sustained by the weight of the évidence, that in the interviews between 
the parties at Kansas City in the winter preceding it was then under- 
stood between them that for any deferred payments of the purchase 
money the libelant was to hâve a lien upon both the engine and the 
boat. To the last-named letter from claimant the libelant replied, 
noting the ofler to pay $300, and for time, etc., reminding him that 
the eontract was strictly for cash, and therefore the priée was low, 
but was willing to try and help him out in the matter, and asked 
him by return mail to say how much time he wanted on the bal- 
ance, suggesting that if he could make it in 2, 3, 4, 5, and 6 months, 
divided up to suit himself , it would be satisfactory ; "but if we sell 
on time we ask that you remit us draft for first payment. As soon 
as this is received we will ship engine; and when it is set up and 
running on your boat you are to make us the notes, making pay- 
ments inside of six months, and with 8 per cent, interest instead 
of 6, as we are obliged to pay eight per cent, hère for our money." 
This letter was dated March 18, 1897. Instead of meeting thia 
proposition, the claimant seems to hâve called to his assistance a 
lawyer, who wrote for him on the 19th of March, stating that he 
(Strutman) "desires me to say — and I know the fact to be — ^that he 
bas 1300.00 in bank for you. He is willing to pay you this money 
when the engine in satisfactory condition is delivered f. o. b. to 
him hère. He will give you time notes, as you suggest, at eight 
per cent, for the balance of the |600.00." Libelant telegraphed on 
the 20th: "Will ship as per letter of 18th. Answer promptly." 
On this day claimant telegraphed the libelant : "You money ready 
hère if engine satisfactory. If it will not work, consider deal off." 
Thus it is made manifest that the claimant did not accède uncon- 
ditionally to even the last proposition made him by the libelant to 
settle this matter; but began to impose other conditions, such as 
that the engine must be satisfactory, and if "it will not work, con- 
sider deal off." After this, on the 22d, he telegraphed libelant: 
"Send as per my attorney's letter ; money ready." The engine was 
shipped to Jefferson City, and the bill of lading was sent to said 
bank with the notes to be executed by the claimant, bearing date 
of March 24, 1897, with a lien reserved therein on the boat. In- 
stead of claimant complying with the modified arrangement, his 
attorney wrote on the 27th of March, stating that the bill of lad- 
ing for the engine had been received by the bank, and "that vou 
demand the |300.00 and |600.0Q in notes before he (Strutman) gets 
the engine, or has a chance to examine and try it. His agreement 
was to pay $300.00 down upon delivery; • • * and he would 
give you the notes as soon as he had a chance to try the engine, — 
it proving satisfactory." The letter then further naively suggested 
that the engine, under the law, was subject to be taken for the 
purchase money; and further suggesting that a bill of sale could 
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be givèn by Strutman for the engine before making the notes, to 
bé released on making the notes. So, again, did the claimant fail 
to comply with the terms of his own proposition by declining to 
give the notes, or any notes at ail, and imposing the additional con- 
dition that he was to take the engine and test it on the boat before 
either paying the money or giving the notes. 

As by clasimant's repeated receding from proposition after prop- 
osition, and cunning jugglery, he had gotten the engine delivered 
at Jefferson City, so that the libelant was much at his mercy, the 
libelant wrote said lawyer on the 29th of March, consenting that 
on the payment of the |300 down, and giving the bank the bill of 
sale for the engine, conditioned upon the release when the notes 
were signed, Strutman could take the engine, set it up on the boat, 
and test itj "and within two weeks sign the notes for the balance." 
The fSOO was afterwards paid, but the notes were not given in 
any f orm at that time. Strutman and his lawyèr afterwards, on 
the 27th day of April, 1897, induced said bank to take from Strut- 
man a single note for the balance: of the purchase money, |565.03, 
payable to libelant October 27, 1897, the considération of which 
was expressed to be for one No. 9 Weber gasoline engine, with ap- 
purtenances, sold and conveyed by Strutman to libelant, with a 
condition something after the character of a chattel mortgage, to 
be discharged upon the payment of said sum of monèy. There is 
no pretense of authority from libelant to said bank to take such a 
note. The agent of the bank who had this matter in charge for 
libelant testifled that it was not thei not© authorized to be taken, 
and when it was forwarded to the libelant it immediately, on April 
29, 1897, returned the same to the bànk, and wrbte Mr. Strutman, 
advising him of its return, and stating that it was not in accord- 
ahce with the agreement in any respect; that he was to pay the 
balance on the engine within six months after the engine was 
shippéd, and therefore the notes should bear interest from the 
24th of March; and further réminding the claimant of his agree- 
ment to gite security by a lien on both the engine and the boat, 
and i:equesting him to go to the bank and give a note of date 
March 24,, 1897, covering both the engine and the boat. This the 
claimant fâiled and refused to do; and again, on the 5th of May, 
1897; libelant wrote the claimant,' complaining of his refusai, and 
réminding him of his pxomise during the negotiations to give a 
mortgage on the engine and the boat. The answer to this from 
Strutman came on May the 18th, in which, without at ail denying 
the statement in the letter to him about his promises, he simply 
said that he was working "to make money with the intention to 
pay for the engine to keep from paying eight per cent." To this 
claimant replied on the 22d of May, 1897, upbraiding him for not 
keeping his promises, and advising him that libelant had written 
to the bank that, if the claimant did not want to give the boat as 
security, if he would divide up the payments, one-third in two 
months, one-third in four months, and one-third in six months, it 
would waive the security on the boat. To this claimant made no 
reply, nor did he go to the bank and make the notes accordingly; 
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but on the 25th of June he wrote the libelant without saying a 
word about the settlement of the contract, but only in commenda- 
tion of the effieiency of the engine, and promising to pay "a nice 
chunk of money on or immediately after pay day, July 5th." No 
payment was made, however, until August 2d following, of $102. 
From ail of which it is apparent that the libelant never consented 
to waive his maritime lien except upon conditions with which the 
claimant never complied; and therefore the implied lien which 
the law gires remained in force. Kubber Co. v. Ohrndorf, 29 C. 
C. A. 188, 85 Fed. 34&-353. 

Counsel for claimant présents his case as if it deTolved upon 
the libelant to show a spécifie agreement between the parties that 
a lien upon the boat should be retained. The law gave the lien 
absolutely; and, therefore, it devolved upon the claimant to show 
affirmatively that this lien was waived as a part Of the contract. 
No unprejudiced mind can read the correspondence and the testi- 
mony of the parties without being persuaded that it never was the 
intention of the libelant to waive his right to security upon the 
boat except upon the condition either of a cash payment, which 
was originally agreed upon, or the giving of personal security; or, 
flnally, when driven to it by the bad faith and sharp practice of the 
claimant in getting the engine delivered at JefEerson City, and his 
refusai to do anything except upon his own terms, libelant pro- 
posed to waive the security on the boat if the claimant would make 
certain notes, which he never made, and if he would make certain 
payments, which he never made. Had the claimant paid the |300 
and given notes for the balance, that of itself would not hâve 
amounted to a waiver of the lien. "The notes being unpaid, he 
may return them, and enforce his lien." The Kimball, 3 Wall, 37. 
This is precisely what the libelant did with the note of April 27, 
1897, delivered to the bank by claimant; the return of which is 
again offered at this trial. Even if the note of April 27, 1897, were 
construed as an équitable chattel mortgage, and even if it had 
been accépted by the libelant, as the mortgage is but an incident 
of the note, that of itself was not sufflcient to waive the maritime 
lien. The D. B. Steelman, 48 Fed. 580. And what adds conclusive- 
ness against the contention of claimant is the fact that the letter 
of his counsel, suggesting the matter of the bill of sale of the en- 
gine, conveyed the idea that this was only a temporary arrange- 
ment for the protection of the libelant while the engine was being 
tested on the boat, tO end when the test was satisfactory. And 
even then he did not give such bill of sale on taking the engine 
and putting it up, but a month later, allowing himself six months 
from the 27th day of April, 1897, in which to pay, instead of six 
months from the date of delivery of the engine, to which .libelant 
refused to accède. The resuit of ail of thèse maneuvers of the 
claimant is that for two years he bas had the use of the engine, 
without paying therefor, during which he has, by his meritless liti- 
gation, piled up costs equal to the original debt. He, with a show 
of virtue, offers to allow judgment in personam for the balance 
due on the contract; but this loses its flavor of fairness in the 
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faet that he knows sueh judgment would bear no fruit for Ms 
créditer. Tlie exceptions to the commissioner's report are over- 
ruled, and decree ordered for the libelant. 



THE ANACES. 
(Circuit Court of Appeals, Fourtli Circuit. March 30, 1899.) 

No. 280J. 

1. Maritime Liens for Torts— American Doctrine. 

It is the settled rule in the United States that there is a maritime lien 
for the injury inflleted by a maritime tort, with but few exceptions, such 
as that made by admiraJty rule 16 in the case of suits for assault ana 
beating. 

3. Same— Perbonati Injuries — NBaLiOENCE of Ship Officebs. 

tJnder the maritime law, as administered in the United States, a steve- 
dore, injured while in the employ of a master stevedore engaged in load- 
ing a ship, through the négligent opération of a steam winch belonging to 
the ship, and under the management of its offlcers, may maintain a libel 
In rem against the ship theref or. 

3. Admisalït Plbading— Sufficibnct of Libel. 

While the burden rests upon a libelant— alleging, in a suit against a 
ship, that he was Injured through the inexpérience and incompétence of 
a man who was operating a steam winch, to which duty he was assigned 
by the master— to prove that the master falled to exercise proper care and 
diligence to ascertain the qualifications of the man for the work, or failed 
to remoye him after hls incompetency was known to some ofïicer of the 
ship, an allégation in the libel that the master relieved a compétent man 
from the work, and put in hls place an ordinary laborer, who was unac- 
quainted with the opération of the winch, and who was not even con- 
nected with the ship, is a sufflcient allégation of négligence on the part 
of the master, where the libel was not excepted to, and was met by an 
allégation in the answer that the man was compétent. 

Appeal from the District Court of the United States for the East- 
ern District of North Oarolina. 

This is a libel in rem in admiralty instltuted by McCoUum, the appellant, 
against the British steamship Anaces to recover damages for Injuries received 
by the libelant while working, as a stevedore, stowing cotton in the hold of 
the steamship. The case stated by the libelant is that, while he was at 
work in the hold, several baies of cotton were suddenly dropped upon him; 
that he was one of a number of stevedoires employed by a master stevedore 
who had a contract to load the ship; that it was the custom of the port, and 
one of the terms of the contract for the stevedoring, that the steamship should 
fi(rnish and operate the winch for holsting and lowering the cotton, and should 
proyide a man of skill and expérience to operate it, §o as not to endanger the 
étevedores working in the hold; that the injury to the libelant was caused by 
the négligence and incompetency of the man employed by the ship's ofUcers 
to operate the winch; that the man employed by the master of the ship to 
operate the winch was an ordinary laborer, entirely inexperienced and un- 
skillça, who was intrusted with a duty requiring experlenced judgment in 
order to avold Injurlng the stevedores working in the hold, and that the 
master in . employing an incompétent man, without expérience, to operate the 
winchj was gullty of négligence, and failed In a duty which the owners of the 
ship owed the libelant; that the injury was caused by the incompetency of 
the winchman, and through no fault of the libelant. The steamship was 
arrested, and released upon stipulation. The master appeared as claimant, 
and filed an answer controverting the allégations of the libel; denying that 
the winchman was incompétent; alleging that he was a highly-skilled man. 
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selected by the head stevedore, and that the libelant was Injured through his 
own recklessness in not heeding warnings given him. When the case was 
called for trial It appears that the respondent made a motion orally to dismiss 
the libel because Improperly brought as a libel in rem. This défense was not 
made in the answer, and should properly hâve been made before answer, by 
exception (Ben. Adm. §§ 466, 468); but the court heard the motion, and dis- 
missed the libel, as stated in the decree, "for the reason that a libel in rem for 
the causes set forth in the libel will not lie in this court." 87 Fed. 565. 
E'rom this decree the libelant bas appealed. 

Iredell Meares (Bellamy & Son, on the brief), for appellant. 
George Eountree, for appellee. 

Before GOFF, Circuit Judge, and MORRIS and WADDILL, District 
Judges. 

MORRIS, District Judge (after stating the facts as above). The 
district judge held that the only remedy in admiralty for a personal 
injury to one lawfully upon the ship, resulting from the négligent 
failure of the oiBcers of the ship to perform a duty necessary for his 
safety, is by libel in personam, and that a libel in rem cannot be 
maintained. 

Admiralty rule 23 provides that: 

■'Ail libels in instance causes, civil or maritime, shall state the nature of 
the cause; as, for example, that it is a cause, civil and maritime, of eontract, 
or of tort or damage, or of salvage, or of possession or otherwise, as the 'case 
may be; and, if the libel be in rem, that the property is within the district; and, 
if in personam, the names and occupations and places of résidence of the 
parties." 

The only action for tort which by express rule is forbidden to be 
brought in rem is that mentioned in rule 16, which déclares that ail 
suits for assaults and beating on the high seas, or elsewhere within 
the admiralty and maritime jurisdiction, shall be in personam only. 
It is admitted that the libel charges a maritime tort, and that the 
admiralty has jurisdiction (Leathers t. Blessing, 105 U. S. 626), and 
that many maritime torts give a maritime lien, with a right to pro- 
ceed in rem to recover the damage eustained; but endeavor has been 
made to show that maritime torts of the particular kind alleged in 
this libel do not hâve that privilège. It is admitted that négligence 
in navigation, resulting in a collision causing injuries to persons, gives 
a lien, and that suits for injuries to passengers caused by négligence 
of the ehip's offlcers can be enforced in rem. And it is hardly denied 
that Personal injuries resulting from defective appliances, or want of 
proper construction of the ship, give a lien; but it is argued that 
Personal injuries which are caused by négligent misuse of a proper 
appliance do not give a lien, although they do give an action in ad- 
miralty against the owners of the ship. This is an atteœpt to make 
a distinction which does not flnd countenance in the reported décisions 
of admiralty courts of the United States. In The A. Heaton, 43 Fed. 
592, Mr. Justice Gray, sitting in the circuit court, hearing an appeal 
from the district court of Massachusetts, in a very careful and learned 
opinion, said: 

"In England, indeed, it appears unsettled whether a libel in rem can be 
maintained in admiralty for a personal injury. But on principle, as observed 
by a récent English writer, it wonld seem difficult to deny the justice of the 
93 F.— 16 
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vlèw that Personal Injuries Inflicte'd by a shlp mlght confer a maritime lien, 
or formulate a satisfactory reason why damages occasioned to a man's prop- 
erty should glve rise to rlghts of a higher nature, or be the subject'of a more 
effpctlTe remedy, than an Injury occasioned under the same clrcumstances 
to his person. 4 Law Quar. Eev. â88. In this country It bas been established 
by a séries of Judgments of the stipreme court of the United States that a llbel 
In admiralty may be malntained against the shlp for any personal Injury for 
whleb the owners are liable under the gênerai law, independently of any local 
statute. Accordingly, passengers hâve often malntained llbels, as well against 
the shlp earrylng them as against other ships, for Personal Injuries caused by 
négligence for which the owners were responsible. The New World, 16 How. 
469; The Washington, 9 Wall. 513; The Junlata, 93 V. S. 337; The City of 
Panama,, ipi U. S. 453, 462. The sixteenth admiralty rule, whIch directs that 
'In ail suits for an assault or beatlng upon the high seas, or elsewhere wlthin 
the admiralty and maritime jurisdiction, the suit shall be in personam only,' 
does not affect libels for négligence." 

In Tbe ;Jolin G. Stevens, 170 U. S. 114, 120, 121, 18 Sup. Ct. 544, 
Mr. Justice Gray, speaking for the suprême court, said: 

"The foundation of the rule that collision gives to the party injured a jus 
in re lu the offending shlp la the principle of the maritime law that the ship, 
by whomsoever owned or navigated, Is consldered as herself the wrongdoer, 
liable for the tort, and subject to a maritime lien for the damages. The 
principle, as has been observed by careful text'Writers on both sidcs of the 
Atlantic, has been more clearly established and more f uUy carrled out in thls 
country than dn Bngland. Henry, Adm. Jur. & Proc. § 75; Mars. Mar. Coll. 
(3daîd.)93." 

And he cites the following passage froni Tlie Malek Adhel, 2 How. 
210,234: 

"The sl;ilp 1? also, by the gênerai ^marltlrae law, held regpp^islble for the 
torts and iOlis'cpnduct of the master ând, crew thereof, whether arising from 
négligence 01» a 'Wlllïul disrégardof duty; as; fOr eXamplè, 'in cases of col- 
lision and other wrongs done upon the hlgh seas, or elsewhere' wlthin the ad- 
miralty anjî: maritime jurlçdlQtion, tipon the gênerai polley of that law, which 
looks to the instrunjent Itself used as the mea^sof the mlschief, as the best 
and siirèst. pledge fo^r the compensation to the Injured party." 

He cites also the following from TheGbina, 7 Wall. 58^.68: 

"The maritime law as to the position and powers of the master, and the 
responslbility of the vessel, is not derlved from the ciyll law of master 
and servant, nor from the commop law. It had its source in the commercial 
usages and jurisprudence of the middle âges. Origlnally the jprlmary liablllty 
was upon the yessel, and thâf of the 6-Wner'was not Personal, but merèly 
Incldental to hls ownerahlp, from which hOMWasi discharged elther by the 
loss pf >the yessel, or by abandoning it to the^ icreûitors. But, whll$ the law 
linaiteid the credltor to this part of thç owner'?;property, it gave hlm a lien 
or privilège against ït In préférence to othé'r credltors." 

The case of The John G-. Stevens is also an authority against the 
suggestion, made in argument; that the fact that there was no contract 
in the présent case betweea the libelàntjandthe vessel was a reason 
for holding that he had no maritime lien for his injuries. On page 
124, 170 U. S., and page 549, 18 Sup. Ct., it is said : 

'.'It was àrgued that the liabîlity of a tug for the loss of her tow was analo- 
gous- to the llà-biUty of a common carrier for the loss of the goods carrled. 
But even an action by a passenger, or by an owner of goods, against a carrier, 
for neglect to carry and dellver in safety, la an action for breach of a duty 
lmpos«d by the lètw, Independently of contract or of considération, and It is 
therefore foundëd In tort. Railroad Co. v. Derby, 14 How. 468, 485; Rallroad 
Co. V. Lalrd, 16i ÎTi S. 393, 17 Sup. Ot 120. In Norwich Co. v, Wright, 13 
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Wall. 104, 122, Mr. .Tustice Bradley,' referring to Mael. Shipp. (Ist Ed.) 598, 
laid down thèse gênerai propositions: 'Liens for réparation for wrong done are 
superior to any prior liens for money IxwTowed, wages, pilotage, etc. But 
they stand on an equaJity witlj regard to eacli otlier, if they arise from tbe same 
cause.' * * * This court inore tban once bas directly affirmed that a suit 
by the owner o£ a tow against lier tug, to recover for an injury to the tow 
by négligence on the part of the tug, is a suit ex dellcto, and not ex contractu. 
In The Quickstep, 9 Wall. 665, 670, a libel by the owner of a tow against 
her tug set forth a oontract with the tug, for a stipulated price, to tow directly, 
and a déviation and an unreasonaWe delay In Its performance, and that the 
tug negligently backed into the tow and injured .her. An objection that the 
libel could not be maintained because the contract alleged was not proven was 
overruled by this court. Mr. Justice Davis, In delivering judgment, said: 
'The libel was not filed to recover damages for thé breach of a contract, as is 
contended, but to obtain compensation for the commission of a tort. It Is true, 
it asserts a contract of towage; but this is done by way of inducement to the 
real grievance complalned of, which Is the wrong sufCered by the libelant In 
the destruction of hls boat by the carelessness and mismanagement of the 
eaptaln of .the Quickstep.' " 

It wôuld appear, therefore, to be the settled rule in the United 
States that there is a maritime lien for the injury iriflicted by maritime 
torts, with but few exceptions, — for instance, that made by rule 16, 
that suits for assault and beating shall be in personam only. In 
our Eeports are many such actions in rem in the district and appellate 
courts in which the maritime lien has not been questioned, and many 
of them are suits by stevedores and others not having direct contract- 
ual relations with the ship. The Rheola, 19 Ped. 926. This was a 
libel in rem by a stevedore, one of a number employed by a njaster 
stevedore to discharge the ship, who was injured by the breaking of a 
def éctive chain furnished by the ship. On appeal to the circuit court, 
Judge Wallace said: 

"As the libelant was not directly employed by the master, and could only 
look to the master stevedore for his pay, there was no privlty of contract 
between him and the shipowners. Nor did the relation of master and servant, 
in Its technieal sensé, exist between the libelant and the shipowner. But it is 
conceived that this does not in the least affect the obligation of the master 
not to be négligent towards the libelant, or the degree of care which it was 
incumbent upon him to exercise. The libelant was performlng a service in 
which the shipowners had an interest, and which they contemplated would be 
performed by the use of the appliances which they agreed to provide. They 
were under the same obligation to him not to expose him to unnecessary dan- 
ger that they were to the master stevedore, his employer. This was no express 
obligation on their part, to either, to provide safe and suitable appliances; 
but they were under an Implied duty to each, and the measure of duty towards 
each was the same." 

Steel V. McNeil, 60 Fed. 105, in the circuit court of appeals for the 
Fifth circuit, was a libel in rem by one of a number of stevedores, not 
in the immédiate pay of the ship, who was injured by a block which 
had been negligently rigged with an insufflcient shackle boit by 
the ship's crew. The libel was maintained. 

The Panama, 101 U. S. 453-462, was an action in rem by a pas- 
senger who fell into a hatchway negligently left open by some of the 
crew of the ship. The court said : 

"Injuries of the kind alleged give the party a claim for compensation, and 
the cause of action may be prosecuted by a libel in rem against the ship; and 
the rule is unlversal that, 1£ the libel is sustained, the decree may be enforced 
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In rem, as In other cases where a maritime lien arlses. Thèse prlnclples are 
so well known, and so unlversally acknowledged, that argument In their sup- 
port Is unnecessary." 

The Elton, 83 Fed. 519, was a case heard in this court on appeal 
from the district of South Carolina. The libel was in rem for injuries 
to a stevedore resulting from unsafe appliances furnished by the ship, 
and the decree against the ship was afflrmed. 

Among other cases, the following may be cited in which libels in 
rem hâve been maintained for personal injuries, — many of them by 
stevedores and others not direetly employed by the ship: The Kate 
Cann, 2 Fed. 241, 8 Fed. 719; The Lord Derby, 17 Fed. 265; The 
Helios, 12 Fed. 732; The Calista Hawes, 14 Fed. 493; The Max Mor- 
ris, 24 Fed. 860, afflrmed in 137 U. S. 1, 11 Sup. Ct. 29; The Guillermo, 
26 Fed. 921; The Daylesford, 30 Fed. 633; The Carolina, Id. 199; 
Crawford v. The Wells City, 38 Fed. 47; The Protos, 48 Fed. 919; 
The Nebo, 40 Fed. 31; The Frank and Willie, 45 Fed. 495; The Wil- 
liam Branfoot, 48 Fed. 914, afflrmed in this court, 3 0. C. A, 155, 52 
Fed. 390; The Manhanset, 53 Fed. 843; The France, Id.; The Para, 
56 Fed. 241; The Joseph B. Thomas, 86 Fed. 658; The Saratoga, 
87 Fed. 349. 

Every considération of justice and of convenience urges that the 
maritime lien, if it exists, should be maintained in cases like the 
présent one. The owners of the vessel almost invariably are unknown 
and inaccessible. To require the libelant to serve process on them is 
practiçally to deny him any remedy. TJnder the statutes of the United 
States, the owners of ail the vessel property, foreign and domestic, 
are given, to the fullest extent, the privilège of limiting their liability 
to the value of their interest in the vessel. The injured party can- 
not touch their property, outside of their interest in the ship, if they 
claim to limit their liability; and there are strong reasons of justice 
and convenience why he should hâve a maritime lien upon that spé- 
cifie property, and why distinctions, not founded in reason, between 
claims of the same gênerai merit, should not gain a place in a system 
of jurisprudence which is intended to approach natural justice. 

It is urged for the appellee that the case of Currie v. McKnight 
[1897] App. Cas. 97, in the house of lords, is a persuasive décision, of 
high authority, to establish the contention that there is no maritime 
lien in the preeent case. In Currie v. McKnight the master of the ves- 
sel against which the maritime lien was asserted had, in order to re- 
lease her from a position of péril, wrongfully eut the moorings of an- 
other ship, and caused her to drift ashore and receive damage. By 
the judgment of the house of lords it was declared to be the admiralty 
law, as establifehed in England since the case of The Bold Buccleugh, 
7 Moore, P. C 267, that when a ship is carelessly navigated, so as to 
occasion injury to another vessel, the injured vessel has a remedy 
against the corpus of the oflending ship, and that this right arises from 
the fact that the offending ship is the instrument which causes the 
damage, and it was stated that in the case in hand it appeared from 
the findings of fact that the damage was not caused by any movement 
of the vessel proceeded against, in the course of her navigation, but 
was occasioned by the act of her crew in removing an obstacle to her 
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starting on her voyage. As the resuit of the judgments delivered in 
the case, the ruling was that, under the English law, to render a ship 
liable to a maritime lien the sliip itself must be the instrument which 
causes the damage. Whether the reasoning of the judgments deliv- 
ered in Currie v. McKnight would be held satisfactory in our courts, 
which hâve made, net solely the tact that the ship is the direct instru- 
ment which causes the damage the test of a maritime lien, but also the 
fact that the maritime tort has resulted from the négligent failure 
of those in charge of the ship to observe sorae duty in thfe management 
of the ship which the law imposes upon them in respect to persons law- 
fully on the ship, it is not now necessary to discuss; for the case al- 
leged in the libel in the présent case charges that it was the négligent 
misuse of the ship's steam winch which caused the libelant's injury. 
It is, in effect, the same as if the charge was that a part of the ship 
itself, as a spar or a block, had, by fault of the ship's ofiBcers, fallen 
upon the libelant. It was therefore the ship itself which, through the 
négligent management of the ofiScers, caused the damage, and this 
is within the test attempted to be set up in Ourrie v. McKnight. We 
think, therefore, that it is plain that the case stated in the libel in 
the présent case entitled the libelant to proceed in rem under the 
maritime law as administered in our courts. 

After ruling upon the point we hâve just discussed, the district 
judge considered the sufBciency of the allégations of the libel as to 
the négligence chargea, and ruled that the libel was insulHcient, in 
not charging that the incompetency was known, or could with reason- 
able care hâve been known, to the ship's oiïicers. This objection, if 
relied upon by the respondent, should hâve been taken before answer, 
by an exception, so that, if held good, the libelant might, if so advised, 
hâve amended. But we are of the opinion that the allégations of the 
libel are suflûcient. The libel allèges the duty of the ship to operate 
the winch, and that it required an experienced and skillful man to 
operate it, so as to avoid injuring the stevedores who were in the 
hold receiving the cotton as it was lowered down; that the cotton 
which fell on the libelant was dropped upon him in the hold by the 
négligent opération of the winch ; that the master of the ship had taken 
away an experienced person who had before been operating it, and 
had substituted an ordinary laborer, entirely inexperienced in handling 
a winch driven by steam; and that, by reason of the neglect by the 
master of the ship of the duty to employ a compétent winchman, the 
libelant was injured. It is contended for the appellee that the mère 
employment of an incompétent winchman would not make the ship 
liable, unless it was further alleged and proved that the incompetency 
was known to the master, or might hâve been known to him. The 
admiralty courts discourage prolixity and technicalities in pleading. 
The libel should state the facts necessary to give the court jurisdic- 
tion. It should not contain conclusions of law, but a statement of 
facts, in the form prescribed by admiralty rule 23, expressed with 
brevity, clearness, and certainty. 1 Conk. Adm. (2d Ed.) 72. The 
gravamen of this libel is the neglect of duty by the offlcers of the ship, 
is not" providing a compétent winchman. The allégation is that the 
regular winchman was sent to other duties by the master, and that 
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in his place he put an ôrdinary laborer, without expérience or skilL 
ït îs true that the libelànt must sWstàin the burden of showing that, 
with reâsonable care, the master could hâve ascertained his incom- 
peteiïcy; but that will be a déduction to be drawn from the facts 
proved. 

It sèems to hâve been supposed, and bas been urged, that this was 
a ca^ for the application of the doctrine ol fellôw servant; but the 
libelant's casé, as stated in his libel, is not affeeted by that doctrine. 
Granting that the winchman was a fellow servant with the libelànt, 
still the libelànt has a cause of action, if the master of thé iship p'aced, 
as his fellow servant in charge of steam machinery requiring skill 
to operate it, a man without skill, if it be showh that the master did 
not take reâsonable précautions to ascertain that the man possessed 
the requisite skill. If it was a duty really requiring skill and expéri- 
ence, the master could not, without liability, pick up any ordinary 
laborer, and, without inquiring, put him in charge of the winch, to 
the in'jury of his fellow employés. In the ca8e of fellow servants, it is 
said that the master does not warrant the compétency of any of his 
servants, but that it is his diity to sélect them with discrétion, having 
regard to their duties, and to exercise ordinary care and prudence in 
ascertaining their fltness for their employment. In order to recover, 
the libelànt niust prove, not only that thé winchman was incompétent, 
but that the master failed to ekercisfe proper care ând diligence in 
ascertaining his qualiflcàtiôns, or failed to remove him after his in- 
coinpetency had corne to the knowledge îof some offieer of the ship. 
Eailway Co. v. McDâhiels, 107 U. S. 454, 4B8, 2 Supi Ct. 932. This 
is the burdén of proof which rests upon thè libelànt, but it would 
seem that the allégation that the master ordered the experienced 
man who was at the winch to do other work, and put in his place an 
ordinary laborer, not conneçted with the ship, and without expérience 
in opéra ting a winch, sufficiently raisèd the issue, in a case in which 
the libel was noit excepted to, and in which it was met by the avenr.ent 
in the answer that the winchman was a compétent man, of several 
years' expérience in operatîng winçhes. The decree appealed from is 
reversed. 



MEMPHIS & C. PACKET CO. v. OVERMAN CARRIAGE CO. et al. 

(Circuit Court, S. D. Ohlo, W. D. Mareh 9, 1899.) 

No. 1,754. 

1. Shipping — Collision of Steamer with Bridge Pibr—Unbeaworthtness. 

A court cannot find that the slnklng of a steamer by collision with the 
pier of a bridge was due to unseaworthine^s, merely from doubtful in- 
ferences, where there is direct and positive évidence of other facts wliich 
would alone acCûuilt for the disaster. 

2. Samb— Négligence op Ops^ioers iSt Navigation op Vessbl. 

The LongfeUow, a large river steamer, waS;starting on a trip from Cin- 
cinnati to New Orléans, cari^ing p^ssengers and a valuable cargo. She 
had pilota on board, and wfts assisted by a tug,, While the smoliestaclss 
were lowered to permit her passage under the suspension bridge at Cin- 
cinnati, as was frequently the case, the pilot housé became so flUed with 
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smoke that the pllot could not see to navigate the vessel past the railroad 
bridge below, but she continued at fuU speed; and, her side striking one 
of the piers, she was broken in two by the current and sunk,— some of her 
passengers being drowned, and her cargo lost. The river was high and 
the current strong. No effort to stop the vessel was made until too late to 
avoid the collision. No arrangement appeared to hâve been made with the 
tug to secure efficient aid in the management and handling of the vessel. 
Held, under the facts shown, that the disaster was due to négligence of 
the ofRcers and pilots, in failing to make such arrangements, and in not 
stopping and backing at once when the smoke so obscured their vision 
as to make the attempt to pass the lower bridge at that time uusafe. 

I. SaME— LiABILITT OF OWNEBS— RiGHT OF LIMITATION. 

Where the owners of a steamer started her on a voyage on a elear morn- 
ing in a seaworthy condition, properly manned and equipped, and f urnished 
with licensed and experienced master and pilots, and the assistance of a 
tug, the négligence of her officers and pilots in permitting her to corne in 
collision with a bridge pier must be held to hâve been without the priority 
or knowledge of the owners, so as to entitle them to a limitation of their 
liability for damages resulting f rom such collision to passengers and cargo. 
4. Samb— Election of Masteb to Continue Voyage. 

A hasty exchange of opinions between a pilot and master of a river 
steamer, in the face of immédiate danger, as to the best meaus of avoid- 
ing such danger, though the pilot advises the stopping of the vessel, which 
is not doue, does not constitute a deliberate élection by the master to con- 
tinue the voyage against the advice of the pilot, within the meaning of 
Rev. St. § 4487, so as to render the owners absolutely liable for damages 
thereafter arising to the persons or baggage of passengers, and especially 
■ where it was at the time too late to avoid the in jury which resulted. 

This Avas a libel flled by the Memphis & Cincinnati Paeket Com- 
pany, owner of the steamer Lbngf ellow, to obtain exemption f rom, 
or limitation of, liability for damages to passengers and cargo result- 
ing from the sinking of the vfessel through a collision with the pier 
of a bridge. 

Johnson & Levi and W. H. Jones, for libelant. 
Oscar M. Gottschall, Joseph Wilby, Thomas MçDougall, Alfred C. 
Cassett, and Scott Bonham, for respondents. 

THOMPSON, District Judge. About half past 6 o'clock on the 
morning of the 8th of March, 1895, the steamboat Longfellow, owned 
by the libelant, left the port at Cincinnati, Ohio, on a voyage to the 
port of New Orléans, La., and retum. There was no fog. The 
morning was clear. The chimneys were lowered to enable the boat 
to pass under the bridges whjch cross the Ohio river at the port of 
Cincinnati, and extended horizontally aft. As she was passing un- 
der the Suspension bridge, the smoke from the chimneys ûUed the 
pilot house, and hid from the pilot's view the piers of the next bridge 
below, — the Chesapeake & Ohio Eailroad bridge, — so that he was not 
able to observe and direct the course of the boat, safely, between 
the piers. The river being at ilood stage, and the boat under full 
headway, she soon ran upon one of the piers of the railroad bridge; 
striking the pier with her starboard side, near the boilers, with such 
force as to cause her to careen upon her side, break in two, sink, and 
become a total wreck, — causing thereby the death of a number of 
persons, and the loss of her cargo. On the 23d of May, 1895, this 
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libel was filed against the respondents named therein, and ail others 
wbo might intèrvene, setting forth the loss of the boat and its cargo, 
and the loss of life caused thereby, and alleging that the boat, when 
she started on the voyage, was "staunch and seaworthy, f ully equipped 
with ail the necessary machinery, tackle, and appliances" required 
by law, and "manned by a full corps of eflficlent and duly-licensed 
pilots, engineers, etc., and in charge of a compétent and duly-licensed 
master," and that the disaster occurred "without any fault or nég- 
ligence" on the part of the libelant, "or of any of the officers or crew" 
of the boat, and without the privity or knowledge of the libelant, 
and further alleging that the libel was filed for the purpose of 
^ontesting ail claims of the respondents and interveners for losses 
and damage» arising from the sinking and destruction of the boat. 
The libelant prays that if, upon final hearing, it be determined that 
libelant is not liable for the loss and damages occasioned by the dis- 
aster, it be so decreed, or if it be-found that the libelant is liable 
therefor, in a sum greater than the value of the vessel and her 
freight pending at the time of the disaster, then that it be decreed 
that the libelant be diScharged from ail other and further liability 
upon payment of the value of the boat and her freight into court, 
and that meantime the respondents and ail interveners be enjoined 
from prosecuting suits against libelant for said losses and damages. 
To this libel John J. Clayton, as administrator of the estate of Mary 
Elizabeth Aull, deceased, who lost her life by the sinking of the boat, 
intervening, files an answer and cross, libel, and dénies that said boat, 
on the 8th day of March, 1895, was staunch and seaworthy, or f ully 
equipped, or in charge of a compétent master, or that the libelant is 
entitled to exemption from, or to limitation of liability for, damages 
for causing the death of Mary Elizabeth Aull, and by way of cross libel 
allèges that said vessel was sunk, and the dèath of Mary Elizabeth 
Aull was caused, by the failure of the offlcers of the boat to comply 
with title 52 of the Eevised Statutes of the United States, by their 
failure to warn the passengers of the boat of the danger they were 
in, by the refusai of the master to stop the boat, although admonished 
by the pilot that by reason of the smoke further navigation was un- 
safe, and by reason of gross négligence in the navigation of the vessel, 
and therefore the libelant is not entitled to exemption from liability 
for the death of the said Mary Elizabeth Aull, nor to hâve such lia- 
bility limited to the value of the boat and its pending freight; tl.at 
the disaster occurred within the boundaries of the state of Kentucky; 
and that under the statutes of Kentucky the cross libelant is entitled 
to recover damages for the wrongful act of the libelant in causing the 
death of Mary Elizabeth Aull, and that the amount claimed is |20,000. 
Other cross libels hâve been filed by the représentatives of the other 
persons who lost their lives, and many answer s and cross libels hâve 
been filed, setting up claims for the loss of baggage, goods, etc. Issue 
is joined upon thèse answers and cross libels by reply. It is claimed 
by the respondents and interveners that the boat was lost by reason 
of négligence of the officers, and her unseaworthiness, and the ques- 
tions presented are: (1) Was the destruction of the boat, and the 
conséquent loss of life and property, due to négligence and unsea- 
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wortliiness? (2) If so, was such négligence and unseaworthiness with- 
out the privitj' or knowledge of the libelant? 

First, was the destruction of the boat due to négligence and unsea- 
worthiness? If not, then libelant is not liable to answer in damages 
to any of the respondents; but, if it was, then it is liable in the amounts 
found by the master, unless it appear that the losses and injuries com- 
plained of were without the privity or knowledge of the libelant, in 
wliich case the liability would be limited to the value of the vessel and 
the freight pending at the time of the disaster. 

Was she seaworthy? It is said that she was an old boat length- 
ened by cutting her in two and adding 30 feet in the center, mak- 
ing her about 300 feet long, and leaving her structurally weak; that 
she was unwieldy, and slow in answering her helm; that she was 
rotten, because the pier eut into her without a jar; that she had 
been injured a month before by colliding with the same pier on 
which she sunk; that she was injured by grounding near Paducah, 
Ky., a few days before she sunk; that she was unruly in backing; 
that she was overloaded; and therefore for thèse reasons was not sea- 
worthy. On the other hand, there is évidence that the injuries 
which she received were slight, and had been repaired, and that she 
was staunch and seaworthy. Ûpon ail the évidence, I would not be 
inclined to flnd that she was unseaworthy; but, in the view I take 
of the case, it is not necessary to nicely weigh the évidence in order 
to détermine whether she was up to the mark in ail points of sea- 
worthiness. As I see the case, it is not shown that the disaster was 
due to unseaworthiness. No witness states that she was unsea- 
worthy. No witness states that the disaster was due to unseawor- 
thiness. No one offers an opinion or draws an inference upon any 
knowledge of her, or of her action at the time of the disaster to that 
eiïect, except the witness Wood, who expresses the opinion that she 
was rotten, because the pier seemed to crash into her without a 
jar. That, however, may hâve been due to the manner in which she 
struck the pier. But let that be as it may; the weight of the évi- 
dence is opposed to the opinion expressed by Mr. Wood. The sud- 
' denness of the destruction of the boat may be accounted for by the 
great force with which she struck the pier, and the pressure of the 
current on the ends, which broke her in two, and carried the parts 
on either side of the pier. The water was high, the current rapid, 
and she was under a f ull head of steam ; and, as Capt. McKay says, 
the current caught her on the port guard, and tripped her up, and 
gradually roUed her over. Counsel, in argument, ask the court to 
draw inferences of unseaworthiness upon facts which may or may 
not justify them, and then found upon thèse inferences a flnding that 
the collision and its conséquences were due to unseaworthiness. 
But such a flnding ought not to be based upon doubtful inferences. 
If overloading rendered her unmanageable, and forced her upon the 
pier, that could hâve been shown. If she was unruly in backing, and 
slow in answering her helm, and in conséquence thereof the oificers 
and crew were unable to prevent her from running upon the pier, 
that could hâve been shown. If she was weak and rotten, sq that 
she went to pièces, causing a loss of life and property, which would 
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not hâve followed had she been stauncli and strong, that could lave 
been shown, and not left to conjecture and inference. 

After the disaster, in preparing to prosecute claims, it was learned 
that she was an old boat; that she had béen lengthened; that some- 
times she did not answer to her helih as she should; that she was 
slow in bacldng; and thèse facts are now brought to thé attention 
of the conrt, and thè court isasked to infer a condition of unsea- 
worthiness which caused this disaster. Now, in the face of positive 
testimony as to seaworthineSs, and in view of the évidence which 
shows what it was that caused her destruction, the court cannot, 
upon naere inference, say, not only that she was ung^eaworthy, but tihat 
that condition caused the disaster. . Was it due, then, to négligence 
in the navigation of the boat? Asil bave said, the water was high, 
the current rapid; the passage under.tbe railroad bridge was known 
to be diingerous; the boat had many pasSerigers, and a large cargo 
of valua;ble property; and a high degree of care — a degree of care 
proportibnate to the danger — was required of the maater and the 
pilote in-making the passage, im order to secure the safety of the 
boat, its passengers, ând cargo. Did :tàey exercise the care re- 
quired? I think not. I do not think'any arrangement was made 
with thè towboat to insure efficient aid in the management and han- 
dling of the boat, and I think it was négligence on the part of the 
master and pilot not to stop and backup the moment the smoke 
obscured their vision. Had there been proper coopération between 
the master of the towboat and the master of the Longfellow, and had 
they united in an' effort to stop and badk her as soon a» the smoke 
obscured their view, the collision, in my opinion, could hâve been 
prevented. The situation required that they should do so; but, in- 
stead, they allowed the^ boat to run at full speed in the darkness 
caused by the smoke until they found they were about to strike the 
pier. Then they became panic-stricken, and threw away the still 
possible chance of escape. Any onè who will read (and I will not 
take the timè to do it):the testimony' of those who had an oppor- 
tunity to see and know just how this disaster occurred will at once 
be convincéd that there was a condition of panîc there, in which " 
they lost their heads, and failed to do the things that ought to hâve 
been done, looking to the safety of the boat and its passengers and 
cargo. The witnesses Wood, Mrs. Wood, Miss Dalrymple, McKay, 
Whitten, Trunnel, and Williams agrée that when near the Suspen- 
sion bridge the smoke obscured the view, and that a' short time after- 
wards it was apparent that the boat would strike the pier of the 
railroad bridge, and that she did strike it, and became a total wreck; 
but, as to everything else they are in confusion. Wood, his wife, 
and Miss Myrtle Dalrymple, who were in the pilot house, say that the 
pilot called to the captain, "Captain, captain, I can't see anything, 
for this smoke; stop her, stop her;" and again, later, "Stop her; I 
can't see anything, for this smoke;" and the captain answered both 
times, "Go ahead; you are ail right; go south of the pier." But 
Capt. McKay, who was a lake captain of long expérience (he had 
spent 34 years in the navigation' of the Great Lakes), who also was 
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in the pilot house, and had the same opportunity of observing what 
was going on and of hearing what was eaid, says: 

"I think we were about a thousand feet from this abutment [meaniag the 
pierl. About that time some one on the deek hallooed, 'ïake the Kentucky 
side.' And just about this time this pilot that was not on duty, he says, 
speaking to the pilot at the wheel, Then why in hell don't you do it?' " 

He did not hear the pilot call to the captain, "Stop her; I can't 
see", for the smoke;" but, he heard the direction, "Take the Kentucky 
side;" and that was the course the boat was then taking, and an 
attempt was made to run to the Kentucky side of the pier. 

Gapt. Kirker says: 

"I says to the pilot— I ran back, and just at that time the mate came up, 
and I was speaking to him; and as I turned away from him I seen the pier. 
I hallooed to the pilot: 'You are ofï the pier. You are headed to the pier. 
Stop her and back her. Stop her and back her,' — which he did." 

Then Whitten, the pilot, says: 

"Then I hoUered the second time, and the answer came, 'You are pointed 
down to the left of the pier.' I says, "My Lord! I had better get there, then;" 
and I trled to get into the Kentucky shore as close as I could get there,— to 
get in to the left of the pier. Somebody hollered to stop her and to back her. 
That was 120 or 200 yards ont, under pretty good headvvay,— a good eurrent. 
She wouldn't stop. I hollered that she was sinking before she hit the pier. 
I knowed that she was." ' 

Then he says, on cross-examination, referring to the captain: 

"He hollered that I was pointed to the left of the pier. Then I hollered that 
I had better get there, and I trled to get there. Then I stopped, and com- 
menced backing her." 

And he says, when recalled: 

"Q. Whether you ordered or asked Captain Kirker, or told Captain Kirker, to' 
stop the boat. A. No, sir- I didn't ask Captain Kirker to stop the boat. Q. 
I will ask you whether yoii gave any order of that kind to any otlier person. 
A. I hollered to Captain Williams to stop his boat and to back her." 

No w, Williams, the captain of the towboat, says: 

"And we had her down the middie of the river, a little to the right of the 
center of the Suspension bridge, and headed down for the center of the 
Chesapeake & Ohio bridge. As we were going under the Suspension bridge, 
the pilot on the Longfellow hollered down to me that he could not see, and 
motioned that the chimneys— that the smoke was blowing In his face; and 
a little while after that the boat took a very heavy sheer towards the Ken- 
tucky shore, and I hoUered back to him that the boat was heading down In- 
side of the pier. * * * I hollered back, he had better stop her and back 
her,— that I thought he would hit the pier; and he hollered back that he 
wanted to go down inside of that pier, and not to stop her. So I kept ou, 
and sald, 'AU right,' and kept on." 

And then he says again : 

"A. Yes, sir; and then the boat after that took a swing to the left, and I 
hoUered down that he was headed towards the Kentucky side of the pier, and 
I reached over to stop my boat; and the pilot hollered down not to stop her, 
and tlie captain repeated what he said, and told me not to stop her, and i said, 
'AU right,' and let her go, and never stopped her." 

So to my mind it is apparent, as this testimony shows, that 
they were in a state of confusion. There was no cool headed judg- 
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ment. There was no united action, or effort to do eomethïng practîcal 
to prevent her f rom running upon the pier. Knowing the dangerous 
condition of the passage, knowing that the smoke was likely to 
obscure the view as it generally does, the prevailing winds being 
from the southwest, if the captain and pilot had been alire to the 
danger, as it was their business to bè, and had made the hecessary 
arrangéments with the captain of the towboat to hâve efflcient co- 
opération and aid from him, and if they had been on the lookout for 
the smoke interfering with navigation, and ail had united in some 
practical effort, the boat could hâve been stopped and backed> and, 
if necessary, could hâve been turned to the shore and moored tintil 
some other arrangement could hâve been made which would hâve in- 
sured a safe passage. So that I feel conetrained to say that the dis- 
aster was due to the négligence of the captain and pilots in not taking 
the necessary précautions to insure thè safe passage of the bridge. 

In the next place, was this négligence without the privity and 
knowledge of the libelant? I thlnk so. The libelant had furnished 
the boat with a licensed and experieneed master, with licensed and 
experienced pilots, and had taken the précaution tohold her over 
until the morning of the 8th to avoid the fog; had furnished the 
master a tu g, to aid and assist him in the passage of the bridges; 
and had done, it seems to me, ail that was reasonably necessary to 
promote the safety of the voyage, — and is not responsible, therefore, 
for, the négligence of the ofificers and crew. If libelant furnished ex- 
perienced oflQcers, duly licensed, and took, as it seems to me it did, 
ail the précautions which were necessary to send her forth in safetj', 
it was not responsible for the matters, intrusted solely to the mas- 
ters and pilots iri the course of navigation. I flnd that this dis- 
aster was due to the carelessness of the offlcers — the master and 
pilots — in navigation, and that the libelant had no privity or knowl- 
edge thereof , within the meaning of the statute, so as to deprive it of 
the right to hâve its liability limited as provided by the statute, unless 
made liable under the provisions of section 4487, Rev. St. This sec- 
tion provides: 

"On any steamers navigating rlvers only, when, from darkness, fog, or 
other cause, the pilot or wateh shall be of opinion that the navigation is un- 
saf e, or, from accident to or dérangement of the machinery of the boat, the 
chief englneer shall be of opinion that the further navigation of the vessel 
is unsafe, the vessel shall be brought to anchor, or moored as soon as it can 
prudently be done: provided, that if the person in command shall, after being 
so admonished by either of sùch offlcers, eleet to pufsue such voyage, he may 
do the same; but, In such case both he and the owners of such steamer shall 
be answerable for ail damages which shall arise to the person of any passenger 
or his baggage, from such causes in so pursuing the voyage, and no degree of 
care or diligence shall, in such case, be held to justify or excuse the person in 
command or the owners." 

Now, it is claimed in this case that the pilot called the attention 
of the master to the danger of continuing the voyage while the view 
was obstructed by the smoke, but that the master disregarded the 
protest, and continued the voyage, to the destruction of the boat. 
This claim is based upon the testimony of the Woods and Miss Dal- 
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rymple. Their testimony is contradicted by the pilot and the mas- 
ter, and is inconsistent with the testimony of the disinterested wit- 
nesses who had equal means of knowledge. Of ail the witnesses 
who hâve testifled, thèse are the only witnesses who say that the 
pilot complained that the smoke obscured his view, and requested 
the captain to stop the boat. Capt. McKay, a man of expérience in 
navigation, who was in the pilot house at the same time, and whose 
attention certainly would hâve been attracted by a statement of that 
kind, did not testify to it. But, if the testimony was not contradict- 
ed, — if it stood alone, uncontradicted, — it could hardly be said that 
the hasty exchange of opinions between the pilot and master as to 
what was best to be done in the emergency which confronted them 
could be regarded as an opinion on the part of the pilot that the vessel 
should be moored, and an élection on the part of the master to pro- 
ceed, within the meaning of the statute. When you look at the cir- 
cumstances, assuming that there was such communication between the 
master and pilot as testifled to by the Woods and Miss Dalrymple, — 
aesuming that to be true, — what was meant? In the excitement of 
the occasion, panic-stricken as they evidently were, was it anything 
more than an exchange of opinion as to what was best to be done? 
Was it a deliberate statement on the part of the pilot that it would be 
unsafe to continue the voyage, and on the part of the captain an élec- 
tion to continue the voyage; or was it the hasty suggestion that 
passes from one to another on such an occasion, one saying, "Stop her;" 
another, "Back her;" another, "Point her to the Kentucky shore;" 
and others making other suggestions as to what w|is best to be done? 
But the admonition of the pilot came too late. If any such communica- 
tion took place between the master and the pilot, it was immediately 
preceding the collision, when the élection of the captain could in no 
way affect the resuit which followed. I think the communication 
which passed between them was at a time when it was no longer 
possible to avoid the collision. I think an examination of the évi- 
dence would be convincing to any one that the point had been reached 
when it was impossible to avoid the danger of the collision which 
followed. I am of the opinion, therefore, that the libelant is entitled 
to bave its liability limited to the value of the vessel and her pending 
freight, and it will be so decreed. 
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; In. re RQCJERS et al. 

THE M^AGENTA. 

TÈtE NIAGARA (four cases). ■ 

(District qourt, S' ,b. New York. March 22, 1899.) 

CoLUaiON— Vbssel Ovkrtakino Asïbijk— CôNVEBGiNa Gotirses. 

A tug, whlle proceedlng down North river on a course 1% points east 
of a course stralght down stream, at the rate of six linots per liour, was 
striick ànd capsized by a steamer proceeding' stralght down the river 
from behind, goihg at a speed of 12 knots; 'No signal» were given by 
the steamer untll she was butSOO feet astem of the tug, when she 
blew two whistles, but thèse were neither heard nor answered by the 
tug.. The steamer made no change of her wheel until she was so near 
the tug that a collision was imminent. HeW, that the tug under the 
rules then existing was under no obligation to notice or to answer the 
stéamer's whistle astern, and that tbe latter was responsible for the col- 
lision in attempting to pass so near, in view of the converglng courses of 
the two vessels. 

In Admiralty. Collision. 

Oarpenter & Park, for petltionèrs and the Niagara. 
Hjland & Zabriskie ànd Mr. Hough, for the Magenta. 
Fflley & Wray, for othèr damage claimants. 

BROWN, District Judge. The above libels grow out of a colli- 
sion which occurred about in the middle of the North river, oflf 
Dey Street, about 3 o?clock in the afternoon of October 16, 1896, in 
clear weather, be^eenthe small steam tog Niagara, 58 feet long, 
and the freight and passenger steamer Magenta, 210 feet long, 
which overtook and ran iûto the port quarter of the Niagara and 
capsized her, causing the death by drowning of four persons on 
board, for whose représentatives the last four libels were flled. 
The second libel was to recover for the loss of the Niagara, and 
the flrst libel was for a limitation of liability of the owners of the 
Niagara in case they should be held in fault, which the pétition 
dénies. The owners of the Magenta and the other damage claim- 
aûts answer the pétition, alleging the fault of the Niagara and 
their losses thereby. 

At the time of collision, the tide was flood and thê wind light. 
The Niagara was coming down river unincumbered and bound 
from pier 9, Hoboken, to pier 6, East river, and as the évidence 
shows, she was heading somewhat towards the New York shore, 
i. e., a little off pier 1, North river, and towards Governor's Island. 
The Magenta makes daily trips between New York and Keyport, 
and had left her slip, near Oansevoort street, and was coming 
down nearly in mid-river. The Magenta was going at the rate 
of at least 12 knots by land, the Niagara at about 6. When the 
Magenta was above Chambers street and the Niagara several 
streets below Chambers and some 200 feet to the westward of the 
Magenta's course, the Niagara received a signal of one whistle 
from the ferryboat Cincinnati, then at least a quarter of a mile 
distant, which was crossing the river from the Pennsylvania Eail- 
road slip, Jersey City, to Cortlandt street, New York. An answer 
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of one whistle was givèn by the Niagara and also by the Magenta; 
and the ferryboat crossed the line of the Niagara's course about 
200 feet ahead of her. From the distance traversed by the ferry- 
boat before this collision, viz. from 500 to 700 yards, it is évident 
that thèse whistles were given from 1^ to 2 minutes before colli- 
sion, and that the Magenta at that time must hâve been at least 
800 feet astern of the Niagara, as she was gaining on her at the 
rate of 600 feet per minute, except in her retard just before colli- 
sion. She was then also from 150 to 200 feet to the eastward of 
her and perhaps more. The witnesses for the Magenta testify 
that as soon as the Cincinnati had crossed the bows of the Niagara, 
the Magenta gave the Niagara a signal of two whistles, indicating 
that she intended to pass her to the eastward On her port side, and 
then slowed; and that getting no answer, she repeated the signal 
when very near, and reversed, getting 1| turns before collision. 
Thèse whistles, if given, were not notieed on the Niagara and they 
were not answered. The Niagara was struck about 10 feet from 
her stern and a hole eut in her side. The Magenta's stem was 
carried away to port. 

There is no question but that the Magenta, as the overtaking 
vessel, was bound to keep away from the Niagara, and to keep 
away by a reasonable margin in proportion to her high speed. 
The Magenta's contention is that the vessels were moving upon 
parallel courses until a few moments before collision, when the 
Niagara, as the Magenta contends, sheered several points to port, 
making collision unavoidable, and turning so much as to make the 
collision nearly at right angles. 

In the considérable évidence taken, there is the usual conflict 
as respects détails. My conclusion, however, upon the whole tes- 
timony is, that the Magenta's contention is not established ; that 
the Niagara made no such sheer as alleged, and did not turn nearly 
at right angles except through the Magenta's blow. The évidence 
of the Magenta's own witnesses shows that the Magenta was not 
heading at ail to the eastward of a course straight down river, 
but a little, if anything, to the westward of that course; and 
abundant testimony for the Niagara shows that her course was at 
least one point to the eastward of straight down river and that 
there was no sheer on her part before collision. Their courses 
were closing in, therefore, by a little over a point; and this fur- 
nishes sufflcient explanation of the collision without resorting to 
the very improbable hypothesis of a sheer by the Niagara to the 
eastward, for which there was no call and no reason. I bave no 
doubt that the supposed sheer of the Niagara before collision, bas 
no other basis than the inference drawn from the évident rapid 
sideway approach of the two vessels from the time when the Ma- 
genta drew up near to the Niagara. But this, as I hâve said, is 
sufflciently explained by the différence in their courses. A con- 
vergence of one point and a quarter would bring the Magenta one 
foot nearer the Niagara's line with every four feet of her own gain 
upon her; so that the whole estimated eastward séparation of 
their courses of 150 or even 200 feet at the flrst two whistles, would 



256 03 FEDERAL REPORTER. 

thereforè be covered while the Magenta gained about 600 or 800 
feet on the Niagara, which, allowing for some diminution of the 
Magenta's speed, would hâve occupiëd less than two minutes while 
advancing about 1,500 feet from above Ohambers street to the 
place of collision off Dey street. 

No reliance can be placed on the gênerai statements of several 
of the witnesses that the two boats were going down on parallel 
courses. Seen at a little distance they would présent that appear- 
ance, and accurate obserTation alone could distinguish the précise 
direction of each. There is no indication of any such précise ob- 
servation, and several of the witûesses who testify, were not in a 
position to be able to tell within a point or two the direction of 
either vesseL The Magara from a point a few hundred feet off 
Pavonia Ferry, laid her course for a little off pier 1; that was her 
natural course; it would make her head at Içast ij points to the 
east of a course straight down river and it would bring her about 
in mid-river at the place of collision. I hâve no doubt upon the 
testimony that she preserved that course, and that the Magenta 
saw and knew that their courses were converging. Her ofificers 
must hâve seen some time before that she was working across 
from the Hoboken side, unless there was gross inattention as to 
where the Niagara came from, until very near, which I do not 
believe. The Magenta took no proper or timely steps to avoid col- 
lision. Her signais of two whistles, which were not heard either 
on the Niagara or on the Cincinnati, if given as alleged, were 
given not over 20 and 15 seconds respectively prier to collision. 
If as her oflBcers say she made no change of her wheel, and ex- 
pected the Niagara to get out of her way upon giving thèse signais, 
such signais were too late. The Niagara was not under any ob- 
ligation to get out of her way, and would not hâve bèen had thèse 
alleged whistles been noticed. Under the rules then existing, the 
Niagara was under no obligation to notice or to answer those 
whistles astern of her, but only danger signais, when danger of 
collision arose; and her f allure to hear and answer made no dif- 
férence whatever in the duty of the Magenta to keep out of the 
way, or in the proper mode of doing so. When aware of the Ma- 
genta's near présence, the Niagara hooked up strong; that was 
ail she could do. 

Persuaded that the Niagara neither made any attempt to cross 
the bow of the Magenta, nor crowded upon her course, but that 
the Niagara held her own course without any substantial varia- 
tion, and owed to the Magenta no other duty than that, I must 
find that the attempt of the Magenta to pass so near to the Ni- 
agara, whether her course was in fact laid so as tO pass to the 
eastward or to the westward of her, was at the Magenta's own risk; 
and that the Magenta was solely to blâme for the collision. 

Decrees accordingly. 
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STRONG V. UNITED STATES. 
(Circuit Court, D. Connecticut. April 5, 1899.) 

No. 897. 

CouKTS— AcT Decbeasing Jurisdiction — Effkct ok Pending Cases. 

Aet June 27, 1898, repealing so much of Act March 3, 1887, § 2, as con- 
ferred on the district court concurrent jurisdiction with the court of 
claims of actions by United States otticers for compensation, and provid- 
Ing that no person shall recover in the court of claims for such compen- 
sation who bas not complied with Act July 31, 18SM, requiring monthly and 
quarterly accounts of offlcers to be sent to the proper authority at Wash- 
ington wlthin 10 and 20 days, respectively, after the expiration of the 
period to which they relate, does not, though containing no saving clause 
as to pending suits, apply to such sults. 

Lewis E. Stanton, for plaintiff. 

Charles W. Comstock, for the United States. 

TOWNSEND, District Judge. Motion to dismiss. On August 18, 
1890, the plaintiff was appointed a marshal of the United States for 
the district of Connecticut, which office he held until August 28, 1894. 
On September 3, 1896, he brought suit against the government of 
the United States in this court by virtue of the .provisions of section 
2 of the act of March 3, 1887, which suit is still pending. The pro- 
visions of said section are as follows : 

"Sec. 2. That the district court of the United States shall hâve concurrent 
jurisdiction wlth the court of claims as to ail matters named In the preceding 
section where the amount of the claim does not exceed one thousand dollars, 
and the circuit court of the United States shall hâve such concurrent jurisdic- 
tion in ail cases where the amount of such claims exceeds one thousand dollars 
and does not exceed ten thousand dollars. Ail causes brought and tried under 
the provisions of this act shall be tried bj' the court without a jury." 

On June 27, 1898 (30 Stat. 494, c. 503), said section was amended 
by adding thereto, at the end thereof, the following: 

"The Jurisdiction hereby conferred upon the said circuit and district courts 
shall not extend to cases brought to recover fées, salary or compensation for 
officiai services of officers of the United States or brought for such purposes 
by persons claiming as such ofBcers or as assignées or légal représentatives 
thereof." 

Counsel for the United States moves to dismiss this action on the 
ground that by said amendment so much of said statute as conferred 
concurrent jurisdiction in such cases with the court of claims was 
repealed, and contends that the language, "cases brought to recover 
fées," etc., covers pending cases. Counsel for the plaintiff contends 
that the jurisdiction of this court in cases pending before it is not 
affected by said amendment, because said amendment does not oper- 
ate as a repeal as to pending suits, and that the amendment is to be 
interpreted as though the language was, "to cases hereafter brought," 
etc. 

This question has not been, so far as I know, judicially determined. 

As counsel has said, it is a question of great importance. Cases like 

the one under considération are now pending in the varions district 

and circuit courts of the United States, brought therein by officers of 
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the United States on the faith of the remédiai statute of 1887, pro- 
viding for concurrent jurisdiction with the court of claims. A con- 
sidérable portion of such claims would now be barred by the statute 
of limitations in said act of 1887, which pro vides that suits thereon 
must be brought within six years after the right accrued. If, there- 
fore, the construction contended for by the attorney for the United 
States be adopted, this statute, manifestly intended as a remédiai one, 
in order to permit persons having against the United States lawful 
claims, not more than six years old, to prosecute them in the fédéral 
courts within their own states, instead of at Washington, becomes, 
by reason of this amendment, most oppressive. 

Counsel are at issue as to whether or not the amendment under 
considération opérâtes as a repeal of the law which confers jurisdic- 
tion on this court. It is, of course, conceded that, if said law had 
been wholly repealed, this court would bave no jurisdiction, and the 
suit would be dismissed. It is true, as contended by counsel for 

fJaintiff, that, strictly speaking, the law, as a whole, is not repealed; 
or a large share of the concurrent jurisdiction of this court is not 
affected by the amendment. But it do«s not necessarily follow, as 
contended by him, that "the amendment repeals nothing which re- 
lates to any past transaction or pending suits." In Insurance Co. v. 
Bitphie, 5 Wall. 541, a suit was brought by yirtue of an act passed 
in 1864, providing that the provisions of an act of 1833 should ex- 
tend to certain classes of cases. While said suit was pending, the 
act of 1864 was repealed by an act which further provided that the 
act of 1833 should not be so construed as to apply to said cases cov- 
ered by the act of 1864. The suprême court said : 

"This is équivalent to a repeal of an act giving jurisdiction of a pending suit. 
It is an express prohibition of the exercise of the jurisdiction conferred by the 
act of 1833. * * ♦ It is clear thàt, when the jurisdiction of a cause dé- 
pends upon a statute, the repeal of the statute takes away the jurisdiction; 
and it is equally clear that, where a jurisdiction conferred by statute is pro- 
hibited by a subséquent statute, the prohibition is, so far, a repeal of the 
statute conferring the jurisdiction." 

See, also, Norris v. Crocker, 13 How. 429. 

In the case at bar it seems clear that the amendment which pro- 
vides that the concurrent jurisdiction of the circuit court shall not 
extend to cases brought to recover salaries is so far a repeal of the 
statute conferring such jurisdiction. The question then arises 
whether the term "brought" can be so construed as to mean "here- 
after brought." In considération of this question, it is proper to 
refer to the ârst section of the amendment, which amends the flrst 
section of the act of 1887. The flrst section of said act provides as 
foUows: 

"That the court of claims shaJl hâve jurisdiction to hear and détermine 
* * * ail claims founded upon the constitution of the United States or 
any law of congress, except for pensions, or upon any régulation of an ex- 
ecutive department, or upon any eontract, expressed or implied, with the 
government of the United States, or for damages, liquidated or unliquidated, 
jn cases not sounding in tort, in resiiect of which claims the party would be 
entitled to redress against the United States either in a court of law, equity, 
or admiralty if the United States were suable." 
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The amendment of 1898 provides: 

"That no suit against the government of the United States, brought by any 
officer of the United States to recover fées for services alleged to hâve been 
performed for the United States, shall be allowed under thls act unless an ac- 
count for said fées shall hâve been rendered and finally acted upon according 
to the provisions of the act of July thirty-first, elghteen hundred and nlnety- 
four, chapter one hundred and seventy-four, twenty-elghth Statutes at Large, 
page one hundred and sixty-two. * * *" 

Said act of July 31, 1894, pro vides as follows: 

"Sec. 12. Ail monthly accounts shall be mailed or otherwise sent to the 
proper officer at Washington within ten days after the end of the month to 
which they relate, and quarterly and other accounts within twenty days 
after the period to vrhich they relate, and shall be transmitted to and received 
by the auditors within twenty days of their aetual receipt at the proper office 
in Washington in the case of monthly, and sixty days in the case of quarterly 
and other accounts. * * * 

"Sec. 13. Before transmission to the department of the treasury, the accoujits 
of • * * marshals, * * * made ont and approved as required by 
law, • * * shall be sent with their vouchers to the attorney gênerai and 
examined under his supervision." 28 Stat. 162. 

This amendment, then, provides that no suit, under the act of 
1887, shall be brought unless the provisions of the act of 1894 shall 
havé been flrst complied with. In view of the fact that no person, 
bringing the suit under said act of 1887, prior to 1894, could hâve 
known of the requirements of the act of 1894, congress cannot be 
supposed to hâve intended that the amendment should apply to suits 
brought before the passage of said act of 1894. It is therefore rea- 
sonable to conclude that congress intended to provide for cases to 
be brought after the passage of the amendment of 1894. Inasmuch 
as the amendment of the flrst section must be construed to apply 
only to suits brought after a certain date, and inasmùch as there is 
no reason why the Une should be arbitrarily drawn, and as the party 
who had brought suit prior to 1894 would not be in fault because of 
his own failure to comply with the provisions of said act of 1894, 
and especially as certain of the essential •conditions précèdent of the 
act of 1894 are beyond the control of the claimant, it is only rea- 
sonable to apply to said second section the same rule of interpré- 
tation, especially in view of the manifest injustice resulting from a 
contrary interprétation. In Parsons v. Circuit Judge, 37 Mich. 287, 
where an amendment adopted more than 20 years after the passage 
of an act provided that actions on judgments "heretofore rendered" 
should be brought within 10 years after entry thereof, it was held 
that the word "heretofore" meant only before the passage of the 
amendment. In support of this view, the familiar rule of construc- 
tion and interprétation may be invoked, that an amendment to a 
statute is not to be so applied as to defeat the plain intent of the 
législature in amending it. Black, Interp. Laws, 357. The prin- 
ciple which is controlling in every doubtful case where it is applica- 
ble is forcibly stated in U. S. v. Heth, 3 Cranch, 899, where Mr. Jus- 
tice Patterson said: 

"Words in a statute ought not to hâve a rétrospective opération unless they 
are so clear, strong, and imperative that no other meaning can be acnexed 
to them, or unless the intention of the législature cannot otherwise be satls- 
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fled. Thls ruie ought espeeially to be adhered to when such a construction 
will alter the pre-existing situation of the parties, or wili affect or interfère 
with their antécédent rlglits, services, and rémunération, which is so obviously 
imprc^ei: that nothing ought to uphold and vindlcate tliis interprétation but 
tlie Hnequivocal and inflexible import of tlie terms and tlie manifest intention 
of the législature." 

ïhé opinions of the diiïerent justices in said case are instructive 
upon the question herein. The case was one where, by a change 
in the law, the compensation of revenue oflEicers on account of duties 
"arising on goods imported was reduced, and the question was 
whether the reduced compensation applied to goods lieretofore or 
hereafter imported." They took the ground that, where an indi- 
vidual has performed services under the expectation of a. certain 
compensation, it could not hâve been the intention of the législature 
to defeat such reasonable expectation suggested by the laws of the 
United States; that the phrase, "arising on goods imported," might 
mfean either heretofore or hereafter imported; that the latter meaa- 
ing should be preferred, because consistent with the principles of 
natural justice, because the words should be taken more strongly 
"contra proferentem," and because, where a government has once 
adopted a certain rule of justice for its conduct, it is fair to infer, 
in the absence of clear proof of a contrary intention, that it will 
thereafter follow the same rule. See, also, Griffln's Case, 11 Fed. 
Cas. 24. Nothing has been brought to the attention of the court to 
show that congress intended that the amendment should affect pend- 
ing suits. 

Since writing the foregoing opinion, I hâve read the opinions of 
the circuit court of appeals for the Fifth circuit in the case of U. S, 
V. McCrory, 91 Fed. 295, and of Judge Kirkpatrick in the Third 
circuit in Fairchild v. U. S., 91 Fed. 297. In view of thèse décisions, 
I should feel constrained to revise the opinion already expressed, 
except for the fact that the attention of said judges does not seem 
to hâve been called to the effect of the flrst section of the act in 
question upon the construction of the second section; and, further- 
more, because the repealing act ref erred to in Ee Hall, 167 U. S. 
38, 17 Sup. et. 723, cited in said opinions, speciflcally provided that 
"ail proceedings pending shall be vacated, and no judgment hereto- 
fore rendered in pursuance of said act shall be paid." 29 Stat. 669. 
The insertion of said language in said act, and the omission thereof 
from the act of 1898, seem to hâve a direct bearing upon the ques- 
tion herein. The motion is denied. 
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(Circuit Court of Appeals, Third Circuit. March 28, 1899.) 

No. 12 September Term. 

1. JURISDICTION OF FEDERAL COURTS — PLACE OF BrINGIHG SuIT — RESIDENCE OF 

Parties. 

A fallure by a plaintiffi to comply with the provision of the act of Au- 
gust 13, 1888 (25 Stat. 433), requiring that suit shall be brought only in 
the district of the résidence of either the plaintifC or the défendant, where 
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tlie jufisdiction is founded only on diversity of citizenship, does not affect 
the gênerai jurisdietion of the court over the cause, and is waived by a 
gênerai appearance without objection. 

3. Death by Wrongfol Act— AcTrON8 FOR Damages — What Law Govbkks. 
Under a statute giving a right to sue for the recovery of damages re- 
sulting from.injury occasioned by négligence, unlawful violence or a 
wrongful act, the tort constituting the gist of the action is not the result- 
ing death, but such négligence, violence or act, although death must re- 
suit before the statutory cause of action accrues. The right of action 
under such a statute dépends upon the lex loci of the injury, and not 
the lex fori. and it is Immaterial -whether the death occurred within or 
outside of the state in which the injury was received. 

3. Same — Action in Another State. 

Where a right to maintain an action for damages for such death has 
become vested under a state statute, the action may be prosecuted in an- 
other state, unless contrary to its policy, in any court having jurisdietion 
of the subject-matter and of the parties. 

4. Ambndment of Pleading — Changing €!apacitt in Which Plaintifp Sues. 

Where a plaintiff who is both widow and administratrix of the dé- 
cèdent, in bringing an action under a statute to recover damages for his 
death, sued in the wrong capacity, the court should, in furtherance of 
justice, on seasonable application, allow an amendment changing the ca- 
pacity in which suit was brought in order to conform to the statute, where 
such amendment will not change the issues, the measure of recovery, nor 
in any way préjudice the défendant. 

5. Samb— -PowBHs OF Circuit Courts — Conformity to State Practicb. 

ïhe several provisions of the law now embodied in Rev. St. §§ 914, 
918, 954, being in pari materia, and included in the codification of June 
22, 1874, must be construed together, and full effect should, as far as 
possible, be given to each of them, and, when so construed, section 914 
does not compel a circuit court to conform in subordinate détails to state 
practice as to the allowance of amendments to pleadlngs, where such con- 
formity would resuit in substantial injustice to litigants; nor, where such 
result would follow, are its powers limlted or afCected by a judicial inter- 
prétation by a state court of a state statute relating to such matters, 
though it has by rule adopted the state practice, but not such judicial 
Interprétation, as its own. 

6. SamB'— Power to Permit Amendment after Final. Judgment. 

A circuit court has no power to allow an amendment to a déclaration 
not applied for until after the close of the term at which a demurrer to 
such déclaration was sustained and final judgment rendered for défendant. 

7. Appeal— Disposition of Cause on Rbversal. 

Where a déclaration in a circuit court in a case in which the décision , 
of the circuit court of appeals is final was perhaps fatally détective on 
one ground, but was amendable, and a demurrer, which under the prac- 
tice of the court was confined to the causes specified, did not assign such 
ground, but was erroneously sustained and judgment rendered for the 
défendant, the circuit court of appeals will reverse the judgment and per- 
mit the plaintiiï to apply to the circuit court for leave to amend. 

8. Action for Death from Négligence, &c. — Dbfect op Parties. 

Whether the déclaration in this action, brought by the administratrix 
of the décèdent in the circuit court in New Jersey, is fatally. détective be- 
cause under the statute of Pennsylvania, where the injury occurred, the 
action was required to be brought by the widow— quœre. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

James L. Kelly (Aaron V. Dawes, of counsel), for plaintiff in error. 
Alan H. Strong, for défendant in error. 
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Before ACHESON and DALLAS, Circuit Judges, and BRAD- 
FORD, District Judge. 

BRÀDFORD, District Judge. This is an action of tort brought by 
the plaintiffi in error against the Pennsylvania Bailroad Company for 
the recovery of damages for the deathof Henry Van Doren which, 
as alleged in the déclaration, regulted frpm injuries received by him 
in Pennsylvania through the négligence of the défendant. Laura L. 
Van Doren is both widow and administratrix of the deceased. She 
declared in the latter capacity. A gênerai demurrer to the déclara- 
tion was flled; the défendant subsequently specifying causes of de- 
murrer as follows : 

"1. Because the said déclaration does not allège that the plaintiffi is a rési- 
dent of the State of New Jersey. 

"2. Because neither the négligence of the défendant nor the injury to said 
Henry yan Dpren from whiQti!tJie said supposed cause of action arose occurred 
within the sta.te of New Jersey." 

By the practice in the court below, conforming by virtue of section 
914 ofthe Revised Statutes of the United States to that of the state 
courts of New Jersey, the défendant was conflned to the causes of 
demurrer specifled. The court below sustained the demurrer on each 
of the grounds above mentioned and gave final judgment for the 
défendant November 10, 1897. Subsequently the plaintifï applied to 
the court "to permit Laurà L. Van Doren to déclare as the widow of 
Henry Van Doren in conformity with the requirement of the statute 
of Pennsylvania, and to substitute the widow of Henry Van Doren 
for his administratrix as the plaintiff." This application was re- 
fused, the learned judge below saying, "Though it happens that the 
administratrix and widow ai'e one in name, the right of action is 
différent and suit should be begun de novo. The motion to amend 
is denied." The errors assigned are as follows : 

"First. That the said judge adjudged that because the injury mentioned in 
the said record occurred in the^state of Pennsylvania, the same was not cog- 
nizable before the United States circuit court for the district of New Jersey. 

"Second. Because the said judge illegally adjudged that the said déclara- 
tion laclced an allégation of the résidence of the plaintiff. 

"ïhird. Because the said judge illegally gave judgment in favor of the de- 
fendant, wheréas by law upon the record judgment should hâve been given 
for the plaintiff. 

"Pourth. Because the said Judge illegally gave judgment final in favor of 
thé défendant, whereas by the law of the land judgment should hâve been 
given In favor Of the défendant with leave to the plaintiff to amend her déc- 
laration." 

By the act of congress of August 13, 1888, relating to the jurisdic- 
tion of circuit courts of the United States, it was provided that, 
"where the jurisdiction is founded only on the fact that the action is 
between citizens of différent states, suit shall be brought only in the 
district of the résidence of either the plaintiff or the défendant." 25 
Stat 433. Ûiversity of citizenship as between the parties sufflciently 
appears on the face of the déclaration, but there is no allégation of 
the résidence of either party in the district of New Jersey. Such rési- 
dence was not necessary to the gênerai jurisdiction of the court over 
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the cause. A failure to comply with tlie piovision reciuiring it may 
be waived by the défendant, and is waived by a gênerai appearanee 
without objection. In Interior Constnietion Co. v. Gibney, 160 U. S. 
217, 16 Sup. et. 272, where the provision in question was under con- 
sidération, the court said: 

"The circuit courts of tlie United States are thus vested with gênerai juris- 
diction of civil actions, involving the requisite pecuniary value, between citi- 
zens of différent states. Diversity of citizenship is a condition of jurisdiction, 
and, when that does not appear upon the record, the court, of its own motion, 
will order the action to be dismissed. But the provision as to the particular 
district in which the action should be brought does not touch the gênerai 
jurisdiction of the court over sueh a cause between such parties; but affects 
only the proceedings taken to bring the défendant within such jurisdiction, 
and is a matter of personal privilège, which the défendant may insist upon, 
or may waive, at his élection; and the defendant's right to object that an 
action, within the gênerai jurisdiction of the court, is Isrought in the wrong 
district, is waived by entering a gênerai appearanee, without taliing the ob- 
jection." 

' A gênerai appearanee having been entered in this case without an 
objection that neither of the parties resided in New Jersey, the court 
below was clearly in error in sustaining the demurrer on the flrst 
ground. 

Was the demurrer sustainable on the second ground? Section 19 
of the Pennsylvania act of assembly of April 15, 1851 (P. L. 669), is 
as follows: 

"\yhenever death shall be occasioned by unlawful violence or négligence, 
and no suit for damages be brought by the party injured during his or her life, 
the widow of any such deceased, or if there be no widow, the personal rep- 
résentatives, may malntain an action for and recover damages for the death 
thus occasioned." 

Section 1 of the Pennsylvania act of April 26, 1855 (P. L. 309), is 
as follows: 

"The persons entitled to recover damages, for any injury causing death, shall 
be the husband, widow, children or parents of the deceased, and no other rel- 
ative, and the sum recovered shall go to them in the proportion they would 
take his or her personal estate in case of intestacy, and that without liability 
to credltors." 

Section 2 of the same act provided that "the déclaration shall state 
who are the parties entitled in such action," and that "the action 
shall be brought within one year af ter the death, and not thereafter." 

Sections 1 and 2 of the New Jersey act of assembly of March 3, 
1848 (1 Gen. St. N. J. p. 1188), are as follows: 

"Section 1. That whenever the death of a person shall be caused by wrong- 
ful act, neglect, or default, and tlie act. neglect, or default is such as would, 
if death had not ensned, liave entitled the party injured to maintain an action 
and recover damages in respect thereof, then and in every such case the per- 
son wlio, or tlie corporation which, would hâve been liable if death had not 
ensued, shall be liable to an action for damages, notwithstanding the death 
of the person injured, and although the death shall hâve been caused under 
such circumstances as amount in law to felony. 

"Sec. 2. That every such action shall be brought by and in the names of 
the Personal représentatives of such deceased person; and the amount recov- 
ered in every such action shall be for the exclusive beneflt of the widow and 
next of liin of such deceased person, and shall be distributed to such widow 
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and next of kin in the proportions provided by law in relation to the distribu- 
tion of Personal property left by persons dying intestate; and in every such 
action tlie jury may give sueli damages as tliey shall deem tair and just, witb 
référence to the pecuniary injury resulting from sueli death to the wife and 
next of kin of sucli deceased person; provided, that every sucli action sball be 
commenced within twelve calendar montlis after the death of such deceased 
person." 

Thèse several statutory provisions were in force at the time of the 
aileged injury resulting in death and still continue operative. The 
Avidow of Henry Van Doren, instead of suing as such widow under 
the Pennsylvania statute of April 15, 1851, brought an action as his 
administratrix, basing it upon the New Jersey statute above men- 
tioned. A civil action to recover damages for death resulting from 
négligence was unknown to the common law. It can be maintained 
only by virtue of a statute creating it; and any recovery must be 
within the measure of relief accorded by the statute and at the suit 
of the person or persons on whom the statute confers the right of 
action. It appears from the déclaration that Henry Van Doren died 
in New Jersey as the resuit of his injury in Pennsylvania. Both the 
alleged négligence and such injury, aside from death, wholly occurred 
in the latter state. Did the New Jersey statute on the one hand, 
or the Pennsylvania statute on the other, create the cause of action 
in this case? An action under either of thèse sta tûtes is founded 
in tort. The tort, which is the gist of the action, is négligence, un- 
lawful violence or a wrongful act proximately causing personal in- 
jury resulting in death. While the action lies to recover damages 
for death, death does not constitutè the tort. The fact of death is 
not the tort, but its conséquence. Négligence, unlawful violence or 
a wrongful act is the tort, although death must resuit from injury 
caused by such négligence, violence or act before the statutory cause 
of action accrues. In the absence of any statutory provision con- 
flning the action to cases where both the injury and resulting death 
occur within the state, it is immaterial in an action under the statute 
of the state in which the injury was received, whether death occur- 
red within or without its limits. In either case death results from 
tort committed within the state and the loss to surviving relatives 
is the same. That the place of death should, in the absence of a 
statute so providing, détermine the existence or nonexistence of a 
cause of action is uncalled for by any principle of state policy and 
répugnant to justice. We hâve failed to discover any case in con- 
flict with this conclusion. It is true that Mr. Justice Field, in deliv- 
ering the opinion of the court in Eailway Co. v. Whitton's Adm'r, 13 
Wall. 270, used language which at flrst sight may seem to bear to 
the contrary. , That case was an action to recover damages for death 
under a statute of Wisconsin which created a right of action "when- 
ever the death of a person shall be caused by a wrongful act, neg- 
lèct, or default," subject to a proviso that "such action shall be 
brought for a death caused in this state, and in some court estab- 
lished by the constitution and laws Of the same." Eev. St. Wis. § 
4255. The action was brought in the state court and removed to the 
circuit court for the Eastern district of Wisconsin. The injury re- 
sulting in death was received in that state, but the case does not 
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diî'close where the death occurred. Mr. Justice Field, after referring 
to the statute, said : 

"It is undoubtedly true that the right of action exists only in virtue of tlie 
statute, and only in cases wliere tlie death was caused within tlie state. The 
liability of tbe party, whether a natural or an artiflcial person, extends only 
to cases where, from certain causes, death ensues within the limits of the 
State." 

This language was used with référence to the words "death caus- 
ed in this state" on the assumption that those words required that 
death should occur therein, and was simply an interprétation of 
that statute. The point, however, was not involved in tlie case. 
So far as the Wisconsin statute was concerned the décision turned 
on the question of the validity of the limitation to the state courts 
of the remedy given by the statute. In Rudiger v. Kailroad Co., 
94 Wis. 191, 68 N. W. 661, the précise point was involved. There 
the injury was received in Wisconsin and death occurred in Min- 
nesota, and the action was brought under the Wisconsin statute 
above referred to. The only question presented was whether a 
death occurring outside the state, but resulting from wrongful and 
négligent acts within the state, was embraced within the statute. 
The suprême court of Wisconsin, in holding that the action would 
lie, said: 

"The cause of action is obviously the wrongful act or neglect. The proviso 
eontains two limitations upon the right to prosecute the action, and requires 
(1) that 'such action shall be brought for a death caused in this state, (2) in 
some court establlshed by the constitution and laws of the same,' It is not 
made of the substance of the right of action that the death should hâve oc- 
curred within the state, but the gist and substance of the provision is that thé 
death shall hâve been caused by a wrongful act, neglect, or default occurring 
in this state; but in what state the damages ensued thereon was not, we 
think, intended to be made material. In the construction of the act we ought 
not to restrict its beneficent provisions by a strained or fanciful construction, 
which a considération of the former state of the law, and the defect to be 
remedied, satisfies us was not intended. The statute is a remédiai one, and 
should be construed, not strictly, but so as to advance the remedy, and sup- 
press the supposed wrong and injustice existing under tbe former condition 
of the law. The législature doubtless had in view the resuit ensuing from 
such wrongful act, neglect, or default, and, if it had been intended that the 
action should not be maintained wben caused by a wrongful neglect or default 
occurring in this state if the conséquence or death occurred outside of the 
state, it seems reasonable to suppose that they would hâve expressly so pro- 
vided." 

We are therefore of opinion that the widow of Henry Van Doren 
had under the Pennsylvania statute a vested right of action to 
recover damages for the death of her husband which unquestion- 
ably could hâve been prosecuted either in a court of that state 
or in the circuit court for the Eastern district thereof. Why 
should it not be prosecuted in the circuit court for the district 
of New Jersey? It is true that the New Jersey statute has no 
extraterritorial opération and does not create a right to main- 
tain an action in that state to recover damages for death result- 
ing from Personal injury caused by négligence in Pennsylvania. 
The riglit of action necessarily dépends in such a case upon the 
lex loci of tbe injury, and not the lex fori. On the other hand, 
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the Pennsylvania statute could not confer jurisdiction on either 
the state or fédéral courts in New Jersey. That statute, however, 
created a substantial right capable of enforcement in New Jersey 
by any court otherwise possessing compétent jurisdiction, unless 
such enforcement would conflict with the policy of that state. 
In our opinion there would be no such conflict. ïhe leading case 
on this subject is Dennick v. Railroad Co., 103 U. S. 11, where an 
action had been brought under the New Jersey statute above re- 
ferred to in a state court of New York by an administratrix, ap- 
pointed in the latter state, to recover damages for the death of 
her husband resulting from injury alleged to hâve been caused 
by négligence on the part of the défendant in New Jersey. The 
action was removed to the circuit court for the Northern district 
of New York. The circuit court held that the action could not 
be sustained. The suprême court reversed the judgment. Mr. 
Justice Miller, in delivering the opinion of the court, said: 

"It must be taken as established by the record that the accident by which 
the plalntiff's husband came to his death occurred in New Jersey under cir- 
cumstances which brought the défendant within the provisions of the flrst 
section of the act making the Company liable for damages, notwithstaadlng 
the death. It can scarcely be contended that the act belongs to the class of 
criminal laws which can only be enforced by the courts of the state where the 
ofCence was committed, for it is, though a statutory remedy, a civil action to 
recover damages for a civil injury. It is indeed a right dépendent solely on 
the statute of the state; but when the act Is done for which the law says the 
person shall be liable, and the action by which the remedy is to be en- 
forced is a peïsonal and not a real action, and ia of that charaeter which the 
law recognizes as transltory and not local, we cannot see why the défendant 
may not be held liable in any court to whose jurisdiction he can be subjected 
by Personal ptoeess or by voluntary appearance, as was the case hère. It is 
dlfflcult to understand how the nature of the remedy, or the jurisdiction of 
the courts to ehforce it, is In any manner dépendent on the question whether 
it is a statutory right or a ôbmmon-law right. Wherever, by either the com- 
mon law or the statute law oî a state, a right of action has become flxed and 
a légal llabUlty Incurred, that liabiilty may be enforced and the right of action 
pursued in any court which has jurisdiction of such matters and can obtain 
jurisdiction of the parties. The action in the présent case is in the nature of 
trespass to the person, always held to he transitory, and the venue immaterial." 

The learned judge belp;^, in sùstaining the demtirrer on the sec- 
ond ground, namely, "becaijse neither the négligence of the de- 
fendant nor the injury to said Henry Van Doren from which the 
said supppsed cause of action arose occurred within the state of 
New Jersey," was cleàrly in; error. Conflned, as the défendant 
was, to the two causes speciûëd, the demurrer should hâve been 
overruled. 

If the application by the plaintiff for leave to amend was season- 
ably made, should it not hâve been granted? She asked to be 
allowed "to déclare as the widoW of Henry Van Dpren in conf orm- 
ity with the requirement of the statute of Pennsylvania, and to 
substitute the widow of Henry Van Doren for his administratrix 
as the plaintiff." The proposed amendment would not, if prop- 
erly allowed, hâve changed the cause of action or affected in any 
manner the measure of prpof necessary to establish the allégea 
tort. It would not haVe chànged the issue to be tried or hâve 
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increased or diminished the amount to be recovered. It conld not 
hâve operated to the préjudice of the défendant. It would merely 
hâve changed the capacity in which the suit should be prosecuted 
by Laura L. Van Doren from that of administratrix to that of 
widow of the décèdent, thereby conforming to the Pennsylvania 
statute. It could hâve been of no conséquence to the défendant 
who should ultimately receive the amount of any verdict against 
it, if the final judgment rendered in the action -would bar a second 
suit for damages for the death of Henry Van Doren; and that the 
judgment would hâve operated as such bar we hâve no doubt. 
In fact it appears from the déclaration that Henry Van Doren left 
to survive him several children, and under the intestate laws of 
Pennsylvania, the widow and children would share in the amount 
of any recovery in the same manner and proportions as they would 
under the intestate laws of New Jersey had the injury been re- 
ceived in the latter state and the action been successfuUy prose- 
cuted under the statute thereof. Pepper & L. Dig. Pa. pp. 2408, 
2410; 2 Gen. St. N. J. p. 2389. Nor would such an amendment 
hâve been répugnant to the one-year limitation prescribed by 
the Pennsylvania statute. Railway Co. v. Cox, 145 U. S. 593, 603, 
12 Sup. et. 905. With sach an amendment, properly allowed, 
the déclaration would hâve set forth a clear right of action under 
that statute. If a person who is both widow and administratrix 
sues in the wrong capacity the action may be defeated and great 
hardship resuit unless an amendment be allowed permitting her 
to prosecute the action in the right capacity. There is abundant 
authority to the effect that under a gênerai power to allow amend- 
ments necessary for the détermination of the real question in con- 
troversy between the parties, an amendment touching the capacity 
in which the plaintifî sues or déclares should, when properly ap- 
plied for, be permitted where substantial justice requires it. 
Wood V. Circuit Judge, 84 Mich. 521, 47 N. W. 1103, is a case much 
in point. There an action had been brought on a policy of life 
Insurance payable to the wife of the deceased or his "heirs, ad- 
ministrators or assigns." The wife died before her husband and 
suit under the advice of connsel was erroneously brought by the 
administrator c. t. a. of the wife instead of by the decedent's heirs. 
An application by pétition was made to the court below to strike 
eut the name of the administrator and substitute the heirs as 
plaintiffs. This application was denied. The suprême court of 
Michigan allowed a writ of mandamus to compel the court below 
to permit the amendment, saying: 

"We are asked to Issue a writ of mandamus dlreeted to said circuit Judge, 
commanding him to enter the order prayed for In said pétition, and to vacate 
his order denying the same. It is contended ttiat mandamus will not lie to 
review the exercise of Judicial discrétion, and that In this case the respondent 
denied the proposed amendment in the proper exercise of such discrétion. But 
this is a case where the right of action will be lost unless the amend- 
ment Is permitted, and great Injustice be done to the heirs of Franli Silvera, 
who cannot be said to be responsible for the mistalte made in the name of the 
plaintiff in the commencement of the action, and we cannot believe that the 
learned circuit Judge would hâve refused such amendment had he supposed 
he had power to malte it The point is made hère, as it undoubtedly wa» 
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before hiin, that the allowance of this amendment would permit the Introduc- 
tion of a new aûd distinct cause of action against tlie insurance company. 
If so, the circuit judge would liave no authority to grant it. But we do not 
think that It Introduces any new cause of action. The real plaintifCs in the 
action, as oommenced in the flrst place,— the persons to be beneflted by this 
insurance eertificate,— were the heirs at law of P^rank Silyers. If the policy 
had vested, as at first supposed, in Josie Silvers- before her death, and it was 
a part of her, estate, under her will it descended to Frank Silvers, her husband. 
and, he dying intestate, it then went to his heirs at laW. Under our ruiings 
it never vested In. Josie Silvers, but belongs to the heirs at law of Frank, so 
that the real persons interested and sharing the money to be obtained from it 
are the same in both cases, to wit, the heirs at law of Frank Silvers. In both 
cases it is really a claim of thèse heirs against the insurance company, and the 
only différence is in the mode of its transf er to them, — a mère teehnicality in 
the légal steps nécessary to be taken to coUect it. Clearly in this case the 
money due upon this insurance certiflcate is payable to the heirs of Frank L. 
Silvers, and'it would be a déniai of Justice not to permit this amendment. * * * 
The amendment is in the furtherance of justice, and the insurance company 
eannot be surprised by it; neither will it be deprived of any substantial or 
essential rights in the promises, in my opinion." 

While we express no opinion on the propriety of proceeding by 
mandamus under such circumstances, the application to amend 
should in our judgment hâve been granted in this case if within 
the power of the court and seasonably made. 

Had the court below power, on proper application, to allow the 
amendment? Section 954 of the Bevised Statutes of the United 
States, taken from the judiciary act of September 24, 1789, pro- 
vides that in civil cases in any court of the United States the 
court "may at any time permit either of the parties to amend any 
defect in the process or pleadings, upon such conditions as it 
shall, in its discrétion and by its rules, prescribe." Section 918 
taken from the act of March 2, 1793, as modifled by the act of 
August 23, 1842, is as f ollows : 

"Sec. 918. The several circuit and district courts may, from time to time, 
and in any manner not Inconsistent with any law of the United States, or 
with any rule prescribed by the suprême court under the preceding section, 
malie rules and orders directing the returning of writs and processes, the flling 
of pleadings, the taking of rules, the entering and making up of judgments by 
default, and other matters in vacation, and otherwise regulate their own prac- 
tice as may be nécessary or convenient for the advancement of justice and the 
prévention of delays in proceedings." 

Section 914, taken from the act of June 1, 1872, is as folio ws: 

"Sec. 914. The praetice, pleadings, and forms and modes of proceeding in 
civil causes, other than equity and admiralty causes, in the circuit and district 
courts, shall conform, as near as may be, to the praetice, pleadings, and forms 
and modes of proceeding existing at the time in like causes in the courts of 
record of the state within which such circuit or district courts are held, any 
rule of court to the contrary notwithstanding." 

Thèse several provisions are not only in pari materia but are in- 
cluded in the codification of the statutee of the United States of June 
22, 1874, as in force December 1, 1873, and "gênerai and permanent in 
their nature." Having thus been adopted and enacted as a whole, 
they must be construed together and full effect should, as far as 
possible, be given to each of them. While it was the clear intention 
of congress that the praetice and pleadings in civil actions at law 
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in the circuit court should generally conform to the practice and 
pleadings in like causes in tlie courts of record of the state in wliich 
tlie circuit court sliould be lield, exact conformity is not required, 
but only conformity "as near as may be." Circuit courts, subject to 
the requirement of such gênerai conformity, may in any manner not 
inconsistent with any law of the United States or with any rule law- 
fully prescribed by the suprême court "regulate their own practice 
as may be necessary or convenient for the advancement of justice," 
and permit parties to "amend any defect in the proeess or pleadings, 
upon such conditions" as they shall, in their discrétion and by their 
rules, prescribe. The circuit courts are not bound to conform to state 
practice or pleadings in subordinate détails where such conformity 
would resuit in gross or substantial injustice to litigants. Nor where 
such resuit would follow are their powers with respect to practice or 
pleading directly or indirectly limited or affeeted by any judicial 
interprétation by a state court of a state statute relating to such mat- 
ters. In Kailroad Co. v. Horst, 93 U. S. 291, the court said : 

"The conformity is required to be 'as near as may be'— not as near as may 
be possible, or as near as may be practicable. This indeflniteness may liave 
been suggested by a purpose; it devolved upon the judges to be affeeted the 
duty of construing and deeiding, and gave them the power to reject, as con- 
gress expected they would do, any subordinate provision in such state stat- 
utes which, in their judgment, would unwisely incumber the administration 
of the law, or tend to defeat the ends of justice, in their tribunals." 

In Shepard v. Adams, 168 U. S. 618, 18 Sup. Ct. 214, the court, after 
referring to several of the sections of the Eevised Statutes, Including 
among others sections 914, 915, 916 and 918, said: 

"We think it is sufflciently made to appear, by thèse citations from the stat- 
utes, that while it was the purpose of congress to bring about a gênerai uni- 
formity in fédéral and state proceedings in civil cases, and to confer upon suit- 
ors in courts of the United States the advantage of remédies provided by state 
législation, yet that it was also the intention to reach such uniformity often 
largely through the discrétion of the fédéral courts, exercised in the form of 
gênerai rules, adopted from time to.time, and so regulating their own prac- 
tice as may be necessary or convenient for the advancement of justice and the 
prévention of delays in proceedings." 

In O'Connell v. Reed, 56 Fed. 531, 5 G. G. A. 586, the circuit court 
of appeals for the Eighth circuit, in discussing section 914, said : 

"Under this act, wherever the pleadings, practice, and modes of procédure 
in the state courts, as they hâve been established by the statutes of a state, 
and the décisions of its highest judicial tribunal, do not impede the adminis- " 
tration of the law, or the efflciency of the fédéral courts, they are, and ought 
to be, followed in those courts. In other words, in matters where it is impor- 
tant that the rule of practice or procédure in the state and fédéral courts 
shall be uniform, but largely immaterial what that rule should be, the plead- 
ings, practice, and procédure in the federal_ court must, under this statute, 
conform to those in vogue in the state courts under the statutes of the state. 

* * * But, on the other hand, the courts of the United States are not sub- 
ordinate to the courts of the states. They constitute an independent judiciary 
System, the. judges of which do not dérive their powers from the states, nor 
can the législation of the states, or the décisions of their courts, déterminé 
the limits of those powers, or prescribe the duties their exercise imposes. 

* • * It was not the intention of congress to require, by the passage of 
this act of conformity, the adoption by the circuit courts of any rule of plead- 
ing, practice or procédure enacted by state statute, or announced by the dé- 
cision of a state court, which would enlarge or restrict the jurlsdiction of the 
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fédéral courts, or prevent the wlse administration of the law in tlie light of 
their own system of jurisprndeilce, as deflned by tlielr own constitution, as 
tribùtials, and tiie acts of eongress upon that subject. On tlie other hand, tliat 
act expressly reserves to the judges »f tliose courts tlie right, and, we thinli. 
Imposes upon them tlie duty, in the exercise of a wise judlcial discrétion, to 
reject any statute, practlce or décision thàt would hâve such an effiect." 

The rule of the court below touching practice therein is as follows : 

"It is ordered by the circuit court of the United States for the district of 
New Jersey that this court adopt the rules of practice and proceeding now in 
force in the. highest courts of the state of New Jersey (the court of chancery, 
when the equity rules do not apply, and so far as they are applicable, and the 
suprême court), and such changes therein as shall be made from time to time."' 

We are not aware of the existence of any rule of practice or pro- 
cédure in any of the state courts of New Jersey to the effect that 
where an action for damages for death resulting from personal in- 
juries receiyed elsewhere than in New Jersey is brought by a person 
in a wrong capacity no amendment can be allowed changing that 
capacity to one in which the suit can properly be maintained. In so 
far as there may be a practice on this point in the courts of New Jer- 
sey it must resuit from the construction, either judicial or otherwise, 
of the statute of that state relating to amendments. That statute 
is of the most comprehensive character. 2 Gen. St. N. J. p. 2556, § 
138. Itis as follows: ' 

"138. That In order to prevent the failure of justice by reason of mistaltes 
and objections of forro, it shall be lawful for the court, or any judge thereof, 
at ail times, to amend ail defects and errors in any proceeding in civil causes, 
whejher theré Is anything in wrlting to amend by or not, and whether the 
defect or error be that of the party applying to amend or not, and ail such 
amendments may be made with or wlthout costs, and upon such terms as to 
the court or judge may seem fit; and ail such amendments as may be neces- 
sary for the purpose of determining In the existing suit the real question in 
controversy between the parties shall be so made." 

In Lower v, Segal, 59 N. J. Law, 66, 34 Atl. 945, the suprême court 
of New Jersey held, on demurrer to a déclaration, that an adminis- 
tratrbi:, who was aiso widow of the décèdent, could not maintain an 
action in that state under the Pennsylvania statute to recover dam- 
ages for the death of her husband resulting from alleged négligence 
of the défendant in the latter state, and that to warrant a recovery 
the widow, in the character of widow, should hâve sued. Subse- 
quently the plaintiff applied to the same court for leave to amend the 
process and déclaration "in such manner that the action may appear 
to be one brought by the widow of the deceased." Lower v. Segal, 60 
N. J. Law, 99, 36 Atl. 777. The court denied the application on 
several grounds, and, among other things, said: 

"Furthermore, I am of opinion -that we are not required to make such an 
amendment by the provisions of section 138 of the practice act (2 Gen. St. p. 
2556), which directs us to make ail amendments necessary for tlie détermina- 
tion in an existing suit of the real question in controversy between the par- 
ties. In considering whether thèse provisions require the amendment now 
asked for, It is obvious that the question presented is the same as would be 
presented if the présent plaintiff were John Doe, administrator of the deceased, 
and eannot be alïected by the fact that the plaintiff is both the administra- 
trix and the widow of deceased. The right of the widow to turn this action 
Into one in her own behalf eannot be greater than her right to intervene wlth 
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a slmilar motion, In an action brought by some other person as the Personal 
représentative of her husband. * * * In my judgment, the provisions of 
section 138 do not apply to such a case, and do not require the amendment to 
be made. The amendment would not continue the existing suit except In 
mère form, but -vvould create and institute a new suit, v?lth a new question, 
and in a eontroversy between différent parties." 

Entertaining high respect for the suprême court of New Jersey, 
we are nevertheless of the opinion that the court below was under 
no obligation to follow the above décision. It was not eren a déter- 
mination by the court of last resort in that state; nor do the rea- 
sons advanced by the court in that case commend themselves to our 
judgment so far as the point now under considération is concerned. 
It further seems to us that the resuit reached in that case is incon- 
sistent with the ruling of the court of errors and appeals of New Jer- 
sey in Farrier v. Schroeder, 40 N. J. Law, 601. In the latter case 
it appears that the plaintiff had brought an action of covenant on 
certain sealed instruments running to her agent, and after the over- 
ruling of a motion for a nonsuit on the ground that the évidence 
showed a right of action, not in the plaintiff, but in her agent, who 
might maintain a second suit against the défendant for the same 
matter, leave was granted by the court below to amend by substitut- 
ing in the process and pleadings the name of the agent for that 
of his principal. The court of errors and appeals in afSrming the judg- 
ment said, with respect to section 138, that "the power of amendment 
could hardly be conferred in terms more comprehensive and explicit." 
The amendment upheld by the court of last resort in New Jersey, al- 
lowing the substitution of one person for another as plaintiff, neces- 
sarily involved à larger exercise of the power of amendment than could 
the granting of leave to amend by merely changing the capacity in 
which the person sues, where the cause of action and the persons to 
be beneflted by the recovery remain the eame, and where the judg- 
ment would bar a second suit for such cause of action. We hâve no 
doubt that the court below had power to grant the application to 
amend and should bave granted it, if made at the proper time. The 
application, as may fairly be inferred from the record, was not made 
until on or about April 28, 1898. The granting of it would hâve 
involved the opening of the judgment on the demurrer. The term 
during which that judgment was rendered had theretofore expired, 
and the court below was consequently powerless to allow the proposée! 
amendmenti Bronson v. Schulten, 104 U. S. 410 ; Phillips v. Negley, 
117 U. S. 655, 6 Sup. Gt. 901. 

Assuming that the déclaration is fatally defective in that Laura 
L. Van Doren declared as administratrix instead of widow, the case 
présents itself to us in the following phase. The défendant was 
conflned to the causes of demurrer specifled. Those causes did not 
include the above defect and the demurrer should hâve been over- 
ruled. Had it been overruled the plaintiff might hâve had an oppor- 
tunity to correct by amendment the fault remaining in the déclaration. 
Substantial justice requires that such an amendment should be al- 
lowed, as a second suit for damages for the death of Henry Van Doren 
would be barred by the one year limitation in the Pennsylvania stat- 
ute. Under the authorities the plaintiff is entitled to be placed in a 



272. 93 FEDERAL REPORTER. 

position where the court below, in the liglit of this opinion, may 
allQw a propep amendment to be made in furtherance of justice. In 
The Caroline v. U. S., 7 Cranch, 496, the court reversed a decree of 
f orf eitnre on the ground of def ectiveness in the statement of f acts 
in the libel, dirècting "that the cause be remanded to the said circuit 
court, with directions to admit the libel to be amended." In House 
T. MuUen, 22 Wall. 42, the court held that a demurrer to a bill in 
equity for misjoinder of parties complainant had properly been sus- 
tained, but said that "to prevent what may be a great injustice, we 
must reverse the présent decree and remand the case, with direc- 
tions to allow plaintiffs to amend their bill as they may be advised." 
U. S. V. Boyd, 15 Pet. 187, présents in some of its features a strong 
analogy to the case in hand. The court below had sustained a demur- 
rer to a replication assigning breaches of the condition of an officiai 
bond of a receiver of public moneys. The action had been brought 
in the circuit court for the district of Mississippi and by a statute of 
that state demurrants were conflned to causes specially alleged in 
the demurrer. The assignment of several breaches in the replica- 
tion was not specifled as a ground of demurrer. The court, after hold- 
ing that the demurrer had been erroneously sustained below, said: 

"That several breaches had been assigned, is not alleged as a spécial cause 
of demurrer, and therefore could not hâve been noticed by the court, had no 
provision existed justifying more breaches than one; even had such replica- 
tion been eontrary to the strict rules of pleading by the commou law. It is 
proper to remark, that when this case is remanded to the circuit court for 
further proceedings to be had therein, it will be in the condition it would hâve 
been, had that court overruled the demurrer; and subject to additional plead- 
ings, or an amendment of the présent ones, according to the rules and prac- 
tice of the circuit court, and on such terms as it may impose." 

Section 10 of the act of March 3, 1891, establishing the United 
States circuit courts of appeals, contains the following provision : 

"Whenever on appeal or wrlt of error or otherwise a case coming from a dis- 
trict or circuit court shall be revlewed and determlned in the circuit court of 
appeals In a case in which the décision in the circuit court of appeals Is final 
such cause shall be remanded to the said district or circuit court for further 
proceedings to be there taken in pursuance of such détermination." 

TJnder this provision this court has povyer, like that possessed by 
the suprême court, to reverse the judgment below and permit the 
plaintiff to apply to it for the allowance of an amendment. Hubbard 
V. Trust Co., 30 0. C. A. 520, 87 Fed. 51; Insurance Co. v. Barker, 88 
Fed. 814, 32 C. C. A. 124; Hunt v. Howes, 74 Fed. 657, 21 C. C. A. 
356. 

We are, hoWever, by no means clear, in view of a récent décision by 
the suprême court, that an amendment of the process or déclaration 
is necessary for a recovery in this case. In Stewart v. Kailroad Co., 
168 U. S. 445, 18 Sup. Ct. 105, it appears that the plaintiff below 
as àdministrator brought an action in the suprême court of the Dis- 
trict of Columbia to recover damages for the death of his intestate 
through alleged négligence of the défendant in Maryland. A statute 
in force in the District of Columbia provided that damages not ex- 
ceeding |10,000 might be recovered for death from négligence within 
the district; that the action should be brought in the name of the 
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Personal représentative of the deceased within one year after su eh 
death; and that the damages recovered should not be appropriated 
to the payment of the debts of the deceased, but inure to the benefit 
of his or her family and be distributed according to the statute of dis- 
tributions. 

A statute of Maryland also provided for the recovery of damages 
for death resulting ïrom négligence. Section 2 of the latter statute 
(Pub. Gen. Laws, art. 67) was as f ollows : 

"Sec. 2. Every sucli action sliall be for the 'beneflt of the wlfe, husband, 
parent and chiUl of the person -whose death shall hâve heen so caused, and 
shall be brought by and in the name of the state of Maryland, for the use 
of the person entitled to damages, and in every such action the jury may give 
such damages as they may thinlî proportioned to the injury resulting from 
such death to the parties respectively for whom and for whose benefit such 
action shall be brought. and the amount so recovered, after deducting the 
costs not recovered from the défendant, shall be divided amongst the above 
mentioned parties, in such shares as the jury by their Verdict shall find and 
direct: provided, that not more than one action shall lie for and in respect of 
the same subject-matter of complaint; and that every such action shall be 
commenced vvùthin twelve calendar months after the death of the deceased 
person." 

A demurrer to the déclaration was sustained and judgment ren- 
dered accordingly, which was afïirmed by the court of appeals of the 
District. The plaintiff carried the case to the suprême court of the 
United States. Mr. Justice Brewer, in delivering the opinion of the 
court, said: 

"The court of appeals was of opinion that the action could not be main- 
tained under the statute of the District of Oolumbia, because that authorlzed 
recovery only in case the injury eausing death is done within the limits of the 
District, nor under the Maryland statute because of the peculiar form ctf 
remedy prescrlbed therein. * * * it has been held by this court in repeat- 
ed cases that an action for such a tort can be maintaiued 'where the statute 
of the state in v^hlch the cause of action arose is not In substance incon- 
sistent with the statutes or public policy of the state in which the rlght of 
action is sought to be enforced.' * * * What are the différences between 
the two statutes? As heretofore noticed, the substantial purpose of thèse 
varions statutes is to do away with the obstacle to a recovery caused by the 
death of the party injured. Both statutes in the case at bar disclose that 
purpose. By each the death of the party injured ceases to relieve the wrong- 
doér from liability for damages caused by the death, and thls is its main 
purpose and effect. The two statutes differ as to the party in whose name 
the suit is to be brought. In Maryland the plaintiff is the state; in this dis- 
trict the Personal représentative of the deceased. But neither the state In the 
one case nor the personal représentative in the other has any pecuniary interest 
In the recovery. Each is simply a nominal plaintiff. While In the District the 
nominal plaintiff is the personal représentative of the deceased, the damages 
recovered do not become part of the assets of the estate, or liable for the 
debts of the deceased, but are distributed among certain of his heirs. By 
neither statute is there any thought of increasing the volume of the deceased's 
estate, but in each it is the award to certain prescrlbed heirs of the damages 
resulting to them from the talcing away of their relative! For purposes of 
jurisdiction in the fédéral courts regard is had to the real rather than to the 
nominal party. * * * It is true those were actions on contract, and this 
is au action for a tort, but still in such an action it is évident that the real 
party in interest is not the nominal plaintiff but the party for whose beneflt 
the recovery is sought; and the courts of either jurisdiction wlll see that the 
damages awarded pass to such party. Another différence is that by the Mary- 
land statute the jury trying the cause apportion the damages awarded be- 
tween the parties for whose beneflt the action is brought, whlle by the statute 
9.3 F.— 18 
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of the District thé distribution is made according to tlie ordlnary laws of dis- 
tribution of a decedént's estate. But by each tlie important matter Is tlie 
awardof damages, and the manner of distribution is a minor considération. 
Besldes, indetermining the amount of the recovery the jury must necessarily 
consider the damages which each beneflciary bas sustained by reason of the 
death. By nelther statute is a flxed sum to be given as a penalty for the 
Wrong, but in each the question Is the amount of damages. It is true that the 
beneficiaries of such an action may not In every case be exactly the same under 
each statute, but the principal beneflçlarles under each are the near rela- 
tives, those most llkely to be dépendent on the party killed, and the remote 
relatives can seldom, if ever be regarded as suffering loss from thç death. 
We cannot think that those difEerences are sufflcient to render the statute of 
Marj'iand in substance Inconsistent v^ith the statute or public policy of the 
District of Oolumbia, and so, vsrlthin the rule heretofore announeed in this 
court, it must be held that the plaintltt was entitled to maintaln this action 
in the courts, of the District for the beneflt of the persons designated in the 
statute of Maryland." 

While it may not be necessary to amend the process or déclaration to 
warrant a recovery by the plaintiff in this case, we think that in 
order to remoTe ail doubt on the point she should be accorded an 
opportunity to amend, if she shall so elect. 

The judgment below is reversed, with costs, and with leave to the 
plaintiff to apply within 60 days to amend in such manner as to make 
thé action çonform to the Pennsylvania statute. 



MONTANA ORB-PUROHASING 00. et al. v. BOSTON & M. CONSOL. 
COPPBR & SILVBR MIN. CO. 

(Circuit Court of Appeals, Ninth Circuit. February 13, 1899.) 

No. 449. 

JdrISDICTION DP FEDERAI COURTS— FEDBHAL QUESTION. 

To give a court of the United Statea ' Jurlsdictlon of a, cause, on the 
gi'ound that it présents a fédéral questioD, such question must appear 
from plaintiffs statement of hls owni cause of action, and his right to the 
relief sought must dépend directly upon the construction of some pro- 
vision of the constitution or laws of the United States. Jurlsdictlon can- 
not be sustained upon allégations that défendant does or may assert some 
right under such constitution or la-Vfs as a défense. 

Appeal from the Circuit Court of the United States for the Southern 
Division of the District of Montana. 

John J. Mcpatton, Joèl F. Vaile, and Olayberg & Corbett, for 
appellants. 
Louis Marshall and John F. Forbis, for appellee. 

Before GILpEET, ÈÔSS, and MOEEOW, Circuit Judges. 

GrELBEET, Circuit Judge. Mie appellee was the complainant in 
a bill in equity brought to restrain the appellants, the Montana Ore- 
Purchasing Company and Augustus Heinze and Arthur F. Heinze, 
from taking ores from certain mining prdperties. It was alleged in 
the bill that the complainant was the owner of the Pennsylvania 
Iode claim, and that the défendants claimedthe right to foUow certain 
veins whicb had their apices in the claims lying northward of the 
complainant's claim; that the défendants claimed or owned a por- 
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tien of the Johnstown Iode claim, and a portion of the Karus Iode 
daim, and a portion of the little Ida Iode claim, ail of which elaims 
lie north of, and partly adjoining, the Pennsylvania claim; that the 
Earus, the Johnstown, and the Little Ida are minerai Iode elaims, 
located under the laws of the United States relative to the appropria- 
tion of minerai lands, and that said elaims hâve been patented by the 
United States under the statutes relative to the patenting of min- 
erai lands; that the défendants claim the right to enter upon the 
Pennsylvania Iode claim, and mine the ores therein, by reasoh of the 
fact that certain veins owned by them hâve their tops or apices with- 
in a portion of their said elaims so patented to them, and that they 
hâve the right to follow said veins on their downward course, so as 
to invade the Pennsylvania claim; that the complainant dénies the 
fact that said veins, even if they had their apices on défendants' 
ground, are veins such as can be followed on their dip beyond the 
Unes of the défendants" possessions; that the veins are broken and 
intersected by faults in such a manner that they cannot be traced 
or followed from the ground of the défendants into the Pennsylvania 
claim; that the veins upon which the défendants hâve been extract- 
ing ore within the premises of the complainant, if such veins hâve 
their apices on défendants' ground, do not, in their course or strike, 
départ from the end lines of the défendants' claim or possessions, but 
départ from the side lines thereof in such a manner as to prohibit 
the défendants from following the same beyond the said side lines 
into the ground of the complainant, and that noue of said veins, 
in their course or strike, départ from the end lines of said claim 
or possessions of the défendants, but that the ground claimed by 
the défendants was so located as not to hâve any end lines whatever, 
as provided by the statutes of the United States, and that in couse- 
quence of the failure upon the part of the locators of the grounds 
claimed by the défendants to mark the same with end lines parallel 
or to locate the same along the veins, or otherwise than acrosa the 
veins, the défendants hâve no extralateral rights in any of the veins 
on the ground; that the défendants claim to own a portion of the 
ground patented under both said Johnstown and Earus patents, and 
they assert that, by virtue of the Earus patent, they hâve acquired 
1,318 linear feet of what is designated as the "Earus Lode," but that 
the fact is that the surface ground patented in the Earus Iode claim 
does not include to exceed more than about 300 feet of said Earus 
lode; that the défendants aJso claim that, by reâson of the fact that 
said lode passes through the east end line of the Earus claim as pat- 
ented, and the west end line of the original location of said Earus 
claim, they are entitled to follow said vein, on its course or dip 
into the earth, without the lines of the Earus claim, as originally 
located and as patented; that a large portion of the ground which the 
défendants claim was originally included within the location of the 
Earus claim has been patented under the Johnstown patent, and the 
défendants claim that only the surface ground of the Johnstown 
claim was patented to the patentée named therein, and that their ex- 
tralateral rights on said vein should be determined by the Earus 
patent, and not by the Johnstown patent, whereas the complainant 
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allèges that ail veins whose apices lie within the Jolinstown patent 
must be governed and regulated in extralateml rights under tlie 
Johnstown patent. The bill further alleged that the défendants 
claim that they hâve the right to follow the veins within the lines 
of the original Earus location by virtue of the Earus patent, and that 
they hâve the right to follow any vein having its apex within the 
Johnstown or the Earus patent into the Pennsylvania claim at any 
point eajst of the intersection of the south side line of the Johnstown 
patent with the south side line of the original Rarus location; thnt 
it is claimed by the défendants that the apex of the veins from which 
they hâve extracted the ores in question is divided; that a portion 
is claimed by the défendants as upon the Rarus claim, and a portion 
upon the Johnstown claim, and a portion upon the Pennsylvania 
claim, and that they hâve the right to follow the said vein beneath 
the surface, under and by virtue of either or ail said daims, at their 
élection; that there are involved in the matters in controversy nu- 
merous questions of the construction of the statutes of the United 
States relative to locating, purchasing, and patenting minerai lands, 
and the right of one claimant to follow the veins in the premises 
of another, under the circumstances and situation of the parties, and 
the construction of the statutes in relation to patenting mining 
claims, and the question whether a claim can be patented to- one per- 
son of the surface, and to another the right to mine beneath the sur- 
face, and the right of the land department to segregate the surface 
from the mine in the ground, granting one to one person and the 
other to another, and also the question when an apex of a vein is 
divided upon the surface, part being within the premises granted 
in one patent and part within another, what, if any, extralateral 
rights are granted to either party. The défendants F. Augustus 
Heinze and Arthur P. Heinze answered, denying that they claimed 
any interest in any of the Iode claims mentioned in the bill. The 
défendant the Montana Ore-Purchasing Company answered sepa- 
rately, denying that the questions arising in the case involve the 
construction of any of the statutes of the United States, and denying 
that by virtue of the Earus patent it acquired 1,318 linear feet of 
the Earus Iode, or that it claims any title in this action, under the 
said patent, as against the complainant, and alleging that it relies 
solely upon its ownership of a portion of the Johnstown Iode claim. 
It denied that it contends that the Earus patent granted the surface 
ground to the full extent of 1,318 linear feet, or that it contends that 
by reason of the ownership of that Iode for that length, or by rea- 
son of the fact that the same passes through the east end line of the 
original location of said claim, it is entitled to follow said veins on 
their course or dip without the lines of the Earus claim. It alleged 
that in this action it makes no claim of any right under the Earus 
patent to enter upon the veins within the ground claimed or owned 
by the complainant, but that it asserts the right to do so by reason 
of its ownership of a portion of the Johnstown Iode, and the fact 
that the top or apices of the veins or Iode in question are within 
said portion of the Johnstown Iode claim. It denied that it contends 
iu this action that only the surface ground of the Johnstown claim 
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was patented to the patentée therein, or that ail or any veins lying 
witliin the original location lands of the Rarus claim were patented 
to the claimant thereof. It denied that it claims or contends that its 
extralateral rights should be determined by the Earus patent, and 
not by the Johnstown patent, but alleged that it contends and claims 
in this action, and so far as this controversy between the défendant 
and complainant is concerned, that its extralateral rights to the 
veins in question should be determined by its ownership of that 
parcel of ground now included within the Johnstown claim, and not 
by the Earus. It alleged that it relies, not upon any combination of 
the two patents in this action, but upon its ownership of the parcel 
of ground conveyed to it by the owners of the Johnstown claim. 
It denied that it claims that the apex of the veins from which the 
ores in question were extracted is divided, and denied that the apex 
is divided. It alleged that it claims that the vein or Iode from which 
the ores in question hâve been extracted bas its apex within the 
Johnstown Iode claim, and passes through the end Unes thereof. It 
denied that it claimed, by reason of a divided apex, any right to fol- 
low the vein beneath the surface, and without the Unes of the Johns- 
town claim. 

On the former appeal of this case, it was held that the circuit 
court was without jurisdiction thereof, for the reason that no féd- 
éral question was suggested by the allégations of the bill. Montana 
Ore-Purchasing Co. v. Boston & M. C. C. & S. Min. Co., 29 C. C. A. 
462, 85 Fed. 867. The jurisdiction is now again challenged upon the 
same ground. When the case was remanded, the bill was amended, 
and new averments were inserted, for the purpose of showing that 
the case présents questions of the construction of statutes of the 
United States. The cause of suit remains unchanged. It is the ques- 
tion of the complainant's right to enjoin the défendants from mining 
the ores beneath the surface of the complainant's claim. The com- 
plainant asserts that right upon the ground that no vein having its 
apex in the défendants' claim passes in its strike through the end Unes 
thereof, so as to confer extralateral rights; and, further, that no 
such vein is continuous or unbroken in its downward course be- 
neath the complainant's claim. Thèse are plain questions of fact, 
involving, as we hâve heretofore decided, no construction of the laws 
of the United States. If the facts are as they are alleged to be in 
the bill, the inquiry will close with their proof, and the défendants 
will be enjoined. The new allégations of the amended bill are, in 
substance, that the défendants, as owners of the Earus Iode claim, to 
which a patent has been issued, claim to own 1,318 linear feet of 
the Earus Iode beneath the surface, although owning but 300 feet in 
length of the surface which covers that Iode ; that they claim extra- 
lateral rights upon the Earus Iode to the fuU extent of 1,318 linear 
feet; that they claim the right to follow the veins lying within the 
Unes of the original Rarus location by virtue of the patent to the 
Johnstown Iode claim, or by virtue of both the Johnstown and the 
Earus patents, and to follow the same beneath the complaiaant's 
claim; that they contend that they cannot be enjoined from extract- 
ing ores from the complainant's premises unless the complainant 
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shall firet show that tbe apices of tlie veins froni which. such ores 
are extra&ted are witMn the surface Unes of the complainant's prem- 
ises; that they daim that the apex of the vein from which the ores in 
oontroversy hâve been taken is dividfed, a part being on the Earus 
and part on the Johnstown and a: part upon the Pennsylvania; that, 
by reason of such division, they assert the right to follow the vein 
without the iines of the Earus and Johnstown claims; that, in de- 
tennining the rights of the défendants under those varions conten- 
tions, it will become necessary to constnie the mining laws of the 
United States. It will be observed that it is not in the statement 
of the complainant's own case, but in the défense which it antici- 
pâtes from the défendants, that the présence of a fédéral question 
is suggested.. The complainant's cause of suit is complète without 
thèse allégations. None of them is a neceissary averment to the 
relief which is prayed for. 

Upon the authority of Tennessee v. Union & Planters' Bank, 152 
U. S. 454, 14 Sup. Gt. 654,^ the objection to the jurisdiction must 
be sustainéd. It is the distinct doctrine of the décision in that case 
that a court of the United States has no jurisdiction of a cause, upon 
the ground that a fédéral question is presented, unless the right 
of the plaintiffi to the judgment or decree which he seeks dépends 
directly upon the construction to be given to some provision of 
the constitution or a statute of the: United States, and that, if in 
his bill or his déclaration he asserts no right under such constitution 
or statutes, the jurisdiction cannot be sustainéd upon his allégation 
that the défendant will rely upon such rights. It was a case in which 
the state of Tennessee brought suit against a bank organized under 
the laws of that state to recover taxes which had been imposed on 
the bank by the gênerai revenue act of the state. It was alleged in 
the bill that the bank claitned immunity from taxation solely upon 
the ground that the act imposing the tax was void, as violative of 
the provision of the constitution of the: United States which pro- 
hibits a state from passing a law impairlng the obligation of a con- 
tract. The court said: 

"The only référence to the constitution or laws of the United States is the 
suggestion that the défendants will contenu that the law of the state under 
which the plaintifEs claim is void, hecause In contravention of the constitution 
of the United States; and by the settled law of this court, as appears from 
the décisions above cited, a suggestion of one party that the other will or 
may set up a claim under the constitution or laws of the United States does 
not make the suit one arlsing under that constitution or those laws." 

We are unable to distinguish the princlple which was decided in 
that case from the question which is involved in this. In that case 
it was alleged in the plaintiff's statement of its own case that its 
right to the relief sought was contested by the défendant under a 
claim of protection from the constitution of the United States. In 
the présent case it is alleged that the relief which the plaintifE seeks 
will be opposed by the défendant upon the ground of the protection 
afford^d it by a patent the construction of which involves the appli- 
cation of statutes of the United States. In City of Fergus Falls v. 
Fergus Falls Water Ca, 19 0. 0. A. 212, 72 Fed. 873, the circuit court 
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of appeals for the Eighth circuit, by Caldwell, Circuit Judge, fol- 
lowing the doctrine of Tennessee v. Union & Planters' Bank, said: 

"The avermentg of the eomplaint, beyond .those which state a cause of 
action upon the contract In suit, are mare surplusage. When the statement 
of the plaintifiC's cause of action in légal and loglcal form, such as is requlred 
by the rules of good pleading, does not disclose that the suit is one arislng 
under the constitution or laws of the United States, then the suit is not one 
arising under that constitution or those laws, and the circuit court has no 
jurisdiction." 

In tliat case it waa alleged in the eomplaint as the ground of the 
jurisdiction that the défendant, a inunicipal corporation, by a reso- 
lution of its council, had declared null and void the contract which 
was sued upon, thereby impairing the obligation of the contract. 

îfot only are the jurisdictional averments of the amended bill 
insuflfîcient to show that fédéral questions are involved, but ail those 
averments were put in issue by the défendants' answer, and were 
thereby eliminated from the controversy. The défendant corpora- 
tion denied that it relied upon any of the contentions which the bill 
so averred it would rely upon. In Eobinson t. Anderson, 121 U. S. 
522, 7 Sup. et. 1011, the court said: 

"Even if the eomplaint, standing by itself, made out a case of jurisdiction,— 
which we do not décide,— it was taken away as soon as the answers were 
in; because, if there was jurisdiction at ail, it was by reaSon of the averments 
in the eomplaint as to what the défenses against the title of the plaintiffs would 
be, and thèse were of no avail, as soon as the answers were flled and it 
was made to appear that no such défenses were relied upon." 

It is objected that the déniais of the answer do not fully and ex- 
plicitly traverse the new averments of the amended bïU, but that they 
are déniais only that the défendant relies in "this action" upon the 
alleged rights and claims, and that the défendant disclaims only for 
the purpose of this présent suit, without waiving its right to assert 
such claims in some other suit or proceeding hereafter. No exception, 
howevèr, was taken to the answer for insufQciency. It was accepted 
as responding to the allégations of the amended bill. We think it 
was properly so accepted. If, in vlew of some possible other action 
affecting other interests, tiie défendant has attempted to reserve the 
privilège to assert other rights under the Earus patent, it is imma- 
terial to the présent controversy. It is only to the rights asserted 
by the complainant in this suit that the défendant must make an- 
swer. It is required to make its défense to the allégations of the bill, 
and to show cause why the relief prayed for should not be decreed. 
It has answered as to its rights to extract the ores in question. It 
says that it claims nothing by virtue of the Earus patent, but that it 
relies solely upon the fact that the ores it has taken belong to a 
vein which has its apex in the Johnstown Iode claim, and in its strike 
passes through the end Unes of said claim, and in its downward 
courae extends beneath the surface of the complainant'a daim. Upon 
suçh a bill and such an answer, ail questions concerning the right 
of the défendant to mine the ores in controversy are determinable, and 
the decree, if against the défendant, would be as effective to bar it 
from hereafter asserting rights under the Earus patent as would be 
a decree upon any other form of answer. 
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For want of jurisdiction, the decree of the circuit conril: must lie 
reversed, and the cauae remanded, with. instructioas to diamiss th» 
ameuded bilL 



CŒUE D'ALENE ET. & NAV. 00. et al. v. SPALDINO, » 

(Circuit Court of Appeals, Ninth Circuit. February 27, 1899.) 

No. 451. 

1. Jdrisdictio» op FEDERAL Courts^Injdnctioiis Stating Procisedings nr 
State Court. 

Kev. St § 720, prohlblting the grantlng of an Injunction by a court of 
the United States to stay proceedings in any court of a state, except where 
authorlzed In bankruptcy proceedings, applies to Injunctlons directed t» 
parties engagea in proceedings In the state court. 

8. Same. 

A circuit court of the United States cannot enjoln the further prosecutlon 
of a suit In a state court on the ground that such suit bas been removed 
to the fédéral court, from which the Injunction is sought, where, tbough a 
pétition and bond for removal hâve been flled, no action thereon bas been 
taken by the state court, nor has any copy of the record been entered In 
the fédéral court. 

8L Bemoval of Causes— Nature of Stiit— Akcillart Proobbdings. 

A pétition to a state court, aslting the appolntment of a receirer In ald 
of exécution, as authorlzed by a state statute, and that a judgment pre- 
vlously obtalned ba such court be declared a flrst lien on property a* 
against others clalmlng an Interest thereln, Is purely an ancillary pro- 
çeedlng for the enf orcement of the judgment, and is not removable. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Idaho. 
The material facts in this case are as follows: 

On the 24th day of March, 1887, an action was brought by William U 
Spaldlng in the district court of Kootenai county, territory of Idaho, against 
the Cœur d'Alêne Railway & Navigation Company, for Ç36,587, on account of 
labor perfonued and m^terlals furnlsbed by plaliitlff in the building of the 
defendant's rail'way in the countles of Kootenai and Shoshone, In sald terri- 
tory of Idaho. On Aprll 25, 1886, nine years after the commencement of the 
action, a Judgment was rendered in sald court In favor of the plalntlff, Spald- 
lng. The défendant appealed to the suprême court of the then state of Idah» 
for a reversai of sald judgment, and on the 26th of November, 1887, the 
suprême court afflrmed the judgment of the lower court In sald cause. 51 
Pac. 408. Thereupon exécutions were issued from the offices of the clerlis ot 
the district court In Kootenai and Shoshone countles, who thereafter made 
return that no property belonglng to the défendant. Cœur d'Alêne Railway & 
Navigation Company, had been folind In their respective counties from wlilch 
to satlsfy the sald judgment or any part thereof. Thereafter, on the 3d 
day of May, 1888, the plalntlff flled hls pétition In the same district court 
against the Cœur d'Alêne Railway & Navigation Company and against the 
Northern Pacific Rallroad Company and the Northern Pacific Railway Com- 
pany. In thIs pétition the recovery of tié judgment against the Cœur d'Alêne 
Railway & Navigation Company was set forth. It was also allêged that exé- 
cutions had been Issued and returned unsatisfled; that the property of the 
Cœur d'Alêne Railway & Navigation Company sltuated in the sald judiclal 
district In the state of Idaho conslsted of warehouses, wharves, steamboats, 
barges, right of way, and other rallroad property, known as the Cœur d'Alêne 
Railway & Navigation Company's rail and steamboat Une, between Cœur 
d'Alêne clty. In Kootenai county. In sald state, ànd the town of Burke, and the 
Montana Une, In Shoshone county, in sald state, the same constitutlng and 
being a continuons transportation Une between the points stated. It was al- 

i Rehearing denled May 23, 1898. 
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leged, further, that the petitioner was informed and believed that the said 
property belonging to the Cœur d'Alêne Railway & Navigation Company was, 
subséquent to the date of the contract entered into betweeu the petitioner 
and Cœur d'Alêne Eailway & Navigation Company, by a pretended lease, or a 
pretended mortgage, or a pretended sale, the exact nature o£ which the peti- 
tioner could uot State, transferred to the Northern Pacific Railroad Company, 
and by the Northern Pacific Eailroad Company, by a' pretended transfer. 
delivered to tue Northern Pacific Railway Company, that, by reason of said 
pretended purchase, the exact nature of which the petitioner could not state, 
the said Northern Pacific Railway Company claimed the ownership of ail of the 
said property of the Cœur d'Alêne Railway & Navigation Company; that the 
transfer of fhis property to the Northern Pacific Railway Company, without 
first satisfying the judgment of the petitioner, was in violation of section 
2673 of the Revised Statutes of the State of Idaho, and of sections 14, 15, and 
16 of article 11 of the constitution of the state of Idaho, and was therefore void, 
as againsf the judgment of the petitioner; that the Northern Pacific Eailroad 
Company and the Northern Pacific Railway Company claimed to hâve some 
interest in and to the property described, the exact nature of which was to 
petitioner unknown; that the said interest, if any they had, was subordinate 
and inferior to the rights of the petitioner. Wherefore petitioner prayed that 
any and ail claims, or pretended claims, of the Northern Pacific Railroad Com- 
pany and of the Northern Pacific Railway Company should be declared subsé- 
quent, subject, and inferior to the judgment of the petitioner; that a receiver 
be appointed by the court to take possession and control of ail the properties 
described, and to proceed with ail due diligence to sell the same, and apply the 
proceeds of said sale towards the payment of the judgment of the petitioner; 
and for that purpose that the said receiver be directed and empowered, when- 
ever necessary or proper, to manage, operate, and control the steamboats, rail- 
roads, and other property, and to talie ail steps necessary in the premises, 
which may from time to time be necessary and proper, under the directions and 
order of the court, and to apply the proceeds derived from the opération or sale 
of said property to the payment of said debt; and for such other and further 
relief as to the court might seem équitable, proper, and just. 

On the day that fhis pétition was flled in the state district court, the défend- 
ants filed a pétition with the elerk of the court for removal of the cause to 
the Tlnited States circuit court for the district of Idaho, accompanied by the 
usual bond. The pétition alleged, among other things, that the suit was of a 
civil nature, and was brought to subject the property of the défendant the 
Northern Pacifie Railway Company to the payment of the judgment against 
the Cœur d'Alêne Eailway & Navigation Company for the sum of $30,000, 
and for the appointment of a receiver for the railroad, steamboats, wharves, 
roUing stock, franchises, and other property of the Northern Pacifie Railway 
Company, and that fhis was a separable eontroversy, which could be tried 
between the petitioner, the Northern Pacific Railway Company, and the plain- 
tiff. The petitioner further alleged that the suit was whoUy between citizens 
of différent States, to wit, between the petitioner, the Cœur d'Alêne Railway 
& Navigation Company, a corporation organized, created, and existlng under 
and by virtue of the laws of the state of Montana, the Northern Pacific Railroad 
Company, a corporation organized, created, and existing under and by virtue of 
an act of congress of the United States approved July 2, 1864, and the North- 
ern Pacific Railway Company, a corporation organized, created, and existing 
under and by virtue of the laws of the state of Wisconsin, as défendants, and 
William L. Spalding, a citizen of the state of Idaho, as plaintiff; that the 
Cœur d'Alêne Railway & Navigation Company had beeu improperly and unlaw- 
fully joined as a défendant for the fraudulent and unlawful purpose of at- 
tempting to prevent the removal of the cause to the circuit court of the 
TJnited States; that the Cœur d'Alêne Railway & Navigation Company had no 
interest whatever in the resuit of the eontroversy Involved, and was not a 
necessary or proper party to the suit. 

It appears that on May 6, 1898, a certifled copy of this pétition was pre- 
sented to the judge of the state court, who refused to grant the order of re- 
moval, or take any action with référence to the removal, of the cause. There- 
upon notice was given to the défendant by the plaintiff that he would apply 
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to the said state court on tlie 20th day o£ May, 1898, for the appointment of a 
receiver of the property mentloned in the pétition. Thereafter, on May 9, 
1898, the présent bill of complaint ^as flied in the circuit court in and for the 
district of Idaho, Northern division, by the Cœur d'Alêne Railway & Naviga- 
tion Company, the Northern Pacific Kailroad Company, and the Northern Pa- 
cific Railway Company to enjoin the plalntiff, William L. Spalding, from fur- 
ther prosecuting his suit in the state court against the complalnants, and from 
applying or presentlng a motion to the judge of sald court for the appointment 
of a receiver for the property descril>ed in the proceedings. The blli allèges 
that the property over which a receiver is attempted to be appointed is of tln> 
value of more than $3,000,000, and part and pareel of the transcontinental 
line of railway operated as an entirety between Lake Superior and Puget 
Sound, and that great and irréparable damage would resuit to the complain- 
ant the Northern Pacific Kailway Company from any interférence with sucb 
opération by the appointment of a receiver as petitioned. 

Thereafter, on May 16, 1898, the défendant, Spalding, demurred to the bill 
of complaint, on the ground that the circuit court was without jurisdiction to 
grant the relief prayed for in the bill of complaint, for the reason that the 
alleged action whleh the complainants were seeking to hâve transferred to 
the circuit court was but a proceeding ancillary to, and inseparably connected 
with, the original judgment in the state court. On May 20, 1898, the judge 
of the circuit court denied the application for provislonal injunction, enjoining 
and restraining the respondent from prosecuting the proceedings in the state 
court, and from presentlng a motion in said court for the appointment of a 
receiver of the property in controversy. From thls order the présent appeal 
is prosecuted. 

C. W. Bunn, for appellants. 

Willis Sweet and Tumer & Forster, for respondent. 

Before GILBERT, ROSS, and MORROW, Circuit Judgea 

MORROW, Circuit Judge (after stating the facts as above). The 
appeal is prosecuted under the provisions of section 7 of the act of 
March 3, 1891, as amended by the act of February 18, 1895. It is 
assigned as error that the court erred in denying the motion of the 
appellants for a provislonal injunction. Section 720 of the Revised 
Statutes proyldeë that the writ of injunction shall not be granted 
by any court of the United States to st^y proceedings in any court 
of a state, except in cases where such injunction may be authorize<l 
by any law relating to proceedings in bankruptey. This prohibition 
applies to injunctions dlrected to parties engaged in proceedings in 
the state court. Diggs v. Wolcôtt, 4 Cranch, 179; Peck v. Jenness, 
7 How. 612; Haines v. Carpenter, 91 U. S. 254; Dial v. Reynolds, 9fi 
U. S. 340; Ex parte Chetwood, 165 U. S. 443, 17 Sup. Ct. 385. 

It Is contended by appellants that thls prohibition does not apply 
to a case removed from the state court to the United States court, 
where the injunction sought is against the party seeking to prosecute 
his case in the state court. 

In the case of French v. Hay, 22 Wall. 250, cited as authority for 
thls doctrine, the facts show that an injunction was necessary in 
that case to préserve the prior jurisdiction of the United States cir- 
cuit court, and the décision of the suprême court was placed upon 
that ground. The facts of the case were thèse : French had obtained 
a decree against Hay in a state court of Virginia under very peculiar 
circumstances, and had ^nt a transcript of this decree to Phlla- 
delphia, where Hay resided, and had brought suit upon It there. 
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In the <Qeantime Hay had removed the original case from the Vir- 
ginia court to the United States circuit court,. and had filed the record 
in that court. He had also filed a bill in the circuit court to set 
aside and annul the decree. In this situation of affairs, Hay obtained 
from the circuit court an injunction restraining French from pro- 
ceeding further in Pennsylvania or elsewhere, to enforce the decree 
obtained in the Virginia court, and at a later date the circuit court 
annulled and set aside the Virginia decree, and dismissed the bill 
upon which it was founded. On appeal to the suprême court, the 
action of the circuit court was affirmed, both as to the injunction and 
the decree; the court holding that the prohibition of the statute 
against granting of injunctions by the courts of the United States 
touching proceedings in state courts had no application to such a 
case, for the reason that the prior jurisdiction of the court below 
took the case out of the opération of that provision. The enjoined 
party was seeking to exécute in a state court of Pennsylvania a 
decree obtained in a state court of Virginia, notwithstanding the 
fact that the case upon which the decree was founded had been trans- 
ferred to the United States circuit court. The Virginia court had 
been deprived of its jurisdiction over the case by the act of removal, 
but by taking a transcript of the decree to the Pennsylvania court a 
new jurisdiction had been obtained for the case that would hâve de- 
feated the jurisdiction of the circuit court. In speaking of the relief 
which the coinplainant was entitled to hâve in the circuit court under 
thèse circumstances, the suprême court said : 

"If it could not be given In this case, the resuit would hâve shown the ex- 
istence of a great defect in our fédéral jurisprudence, and hâve been a re- 
proach upon the administration of justice. In that event, the payment of the 
annulled decree may be enforced in Pennsylvania, and Hay, notwithstanding 
the final decree in that case and in this case, would flnd himself in exactly the 
same situation he would hâve been if those decrees had been against him in- 
stead of being in his f avor. They would be nuUities as regards any protection 
they could hâve given him. Instead of terminating the strife between hlm and 
his adversary, they would leave him under the necessity of engaging in a new 
oonflict elsewhere. This would be contrai'y to the plainest principles of reason 
and justice." 

In the case of Wagner v. Drake, 31 Fed. 849, also cited by appel- 
lants, the cause had been duly and regularly transferred to the circuit 
court, and the record of the state court filed in that court. The 
(îourt held that section 720 of the Revised Statutes does not apply 
to proceedings in a state court in a case that has been legally re- 
moved from the state court into the United States court, but the 
injunction was refused in that case on the grounds that the juris- 
diction of the circuit court was doubtful, and because it did not 
appear that the injury to the plaintiif would be irréparable, but, on 
the contrary, capable of being fully compensated by damages re- 
coverable in an action at law, in the event of the removed case being 
decided in his favor. 

A case more in point is that of Railroad Co. v. Scott, 13 Fed. 793. 
In that case proceedings had been instituted in the county court of 
Tarrant county, in the state of Texas, for the condemnation of cer- 
tain lands of the defendant's railroad, and, under the laws of Texas, 
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the preliminary proceedings had been taken, up to the report of the 
commiesioners as to the amount of damages the défendant was 
entitled to, and including the filing of objections to the report by 
the dissatisfled parties. Thereupon the complainant filed in said 
county court its pétition and bond for remoral of said cause to the 
circuit court, but it does not appear that the record was in fact 
removed to the circuit court. Notwithstanding the filing of the 
pétition and bond for removal in the state court, the défendant 
proceeded with the cause in that court, and the complainant peti- 
tioned the circuit court for an injunction to restrain the défendant 
and his attorneys from taking any f urther proceedings in the state 
court. The pétition was denied, on the ground that the state court 
had prior jurisdiction of the case, and the question whether that 
jurisdiction had ended was in dispute between the parties. 

In the présent case the appellants allège in their bill that they 
presented their pétition to the state district court for the removal 
of the cause to the circuit court. The cause hère referred to is the 
pétition of Spalding to the state district court, in the form of a 
complaint against the Cœur d'Alêne Eailway & Navigation Com- 
pany, the Northern Pacific Railroad Company, and the Northern 
Pacific Railway Company for the appointment of a receiver to take 
possession and control of certain property described in the pétition 
as having belonged originally to the Cœur d'Alêne Eailway & Navi-^ 
gation Company, and transferred by this corporation to the Northern 
Pacific Railroad Company, and by the latter corporation to the 
Northern Pacific Eailway Company. The pétition also asks that 
the pretended claims of the Northern Pacific Railroad Company and 
the Northern Pacific Eailway Company be - declared subséquent, 
subject, and inferior to the judgmeût of the petitioner in the orig- 
inal case. The appellants further allège in their bill that they filed 
the pétition for removal with the clerk of the district court of the 
First judicial district of Idaho in and for the county of Kootenai, and 
presented a certified copy of the pétition to the judge of the district 
court, with a certified copy of the bond on removal, and requested 
the judge to sign an order for the removal of the cause to the 
United States circuit court, but he refused to do so, or to take any 
action with référence to the removal of said cause whatsoever. It 
does not appear that any further action was taken in the matter 
of the removal. No transcript of the record was taken from the 
clerk's office of the district court and filed in the clerk's office of the 
circuit court, nor was the circuit court asked to issue a writ of 
certiorari to the state court commanding that court to make a 
return of the record in the cause to the circuit court. 

The removal act of March 3, 1887, as corrected by the act of 
August 13, 1888, provides for the removal of cases from the state 
court to the United States circuit court upon the filing of a péti- 
tion in the state court, and the giving of the removal bond, to be 
conditioned for the entering by the défendants in "such circuit court, 
on the first day of its then next session, a copy of the record in such 
suit." It is also provided that "it shall be the duty of the state 
court to accept said pétition and bond and proceed no further in 
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said suit; and the said copy being entered as aforesaid, in said 
circuit court of the United States, the cause shall then proceed in 
the same manner as if it had been originally commenced in the said 
circuit court." The jurisdiction of the circuit court attaches when 
the requisite pétition and bond hâve been flled in the state court, 
but the entering of a copy of the record in the circuit court is nec- 
essary to enable that court to proceed in the case. Railroad Co. v, 
Koontz, 104 U. S. 5; Eailway Co. v. Rust, 17 Fed. 275; Mining Co. 
T. Bennett, o Sawy. 289, Fed. Cas. No. 8,968. 

When such a record is flled in the circuit court, that court has 
not only the jurisdiction of the case which attaches when the state 
court must "proceed no further," but it has the prior jurisdiction 
which cornes with the record, as if the case had been originally 
commenced in the circuit court. This latter jurisdiction the circuit 
court had not acquired when the présent bill was flled, but, by bring- 
ing an original suit in the circuit court, the plaintifEs hâve endeav- 
ored to transfer the cause to that court by a method of procédure 
différent from that contemplated by the removal act. This fact 
was, of itself, sufflcient to justify the court in denying the pétition 
for an injunction in this case. 

The case upon its merits raises the question as to whether the pro- 
ceedings in the state court were removable under the statute. The 
pétition asked the appointment of a receiver to take possession and 
control of ail the properties claimed to be subject to the lien of the 
original judgment. This is one of the équitable remédies which is 
wholly ancillary or provisionaJ. It does not, either directly or indi- 
rectly, affect the nature of any primary right, but is simply a means 
and instrument by which a primary right may be efQciently presen'ed, 
protected, and enforced in judicial proceedings. 1 Pom. Eq. Jur. 
§ 171. 

The purpose of the Idaho statute upon this subject is to provide 
this équitable remedy as ancillarj' to its judicial system. Section 
4329 of the Revised Statutes reads as f oUows : 

"A receiver may be appointed by the court in whicli an action is pending or 
has passed to judgment, or by the judge thereof: (1) In an action * * * 
by a créditer to subject any property or fund to his claim, * * * on the 
application of the plaintiff, * * * and where it is shown that the property 
or fund is in danger of l)eing lost, removed, or materially injured; * * * 
(3) after Judgment to carry the judgment into effect; (4) after judgment 
• * * in proceedings in aid of exécution, when an exécution has been re- 
turned unsatisfied, or when the judgment debtor refuses to apply his property 
in satisfaction of the judgment." 

The pétition for the appointment of a receiver under this statute 
was clearly a proceedii^ of a supplementary character only. It was 
for the purpose of carrying into effect the judgment previously ob- 
tained, and was entirely ancillarj' to, and dépendent upon. the original 
suit. The same may be said with respect to the pétition to the state 
court to déclare a priority in favor of the judgment in the original 
suit. It was purely an ancillary proceeding to enforce a judgment. 

In Railroad Co. v. Chamberlain, 6 Wall. 748, two appeals were 
taken from the circuit court for the district of Wisconsin. The Mil- 
waukee & Minnesota Railroad Company flled a bill against Cham- 
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berlain to sèt aside a lease of their i-oad executed to him by the La 
Crosse & Mlwaukee Eailroad, with intent to hinder and dèlay their 
creditors; âlso to set aside a judgment which tlie company liad con- 
fessed to Chamberiaia The Milwàiikee & St. Paul Company was ad- 
mitted as defëùdant, oh the grbundthat it had become the owner 
of the lease aiid judgment. The latter eompany âled a cross bill 
against the Milwaukee & Minnesota Company and Chamberlain, set- 
ting forth the indebtedness of the La Crosse & Milwaukee Company 
to Chamberlain; that complainant had become the équitable owner 
of this debt; that the lease and judgment were liens on a portion 
of the road, which was largely incumbered by prior mortgages; that 
the mortgages, together with the judgment, far exceeded the value 
of the road; and praying that the judgment might be decreed a valid 
and subsisting lien on the road, appurtenances, and franchises, and 
that they be decreed to be sold to satisfy it. The trial court dis- 
missed the bill in the principal suit, and decreed in favor of the Cham 
berlain judgment, but dismissed the cross bill, for the reason that 
the two companies were incompétent to litigate the matter on ac- 
count of the résidence of the parties, both being corporations of 
one state. The suprême court held the dismissal of the cross bill 
to be in error, as the flling of the cross bill was for the purposc 
of enfo;rcing the judgment which was in the circuit court, and could 
be fi,led ih no other court, and was but ançillary to, and dépendent 
upon, the original suit, an appropriate proceeding for the purpose 
of obtaining satisfaction. A suit or proceeding which is merely 
ançillary or auxiliary to the original action, or a mère graft upon it 
or dependence of it, as distinguished from independent and separate 
litigation, is not removable to the fédéral court. Bank y. TumbuU, 
16 Wall. 190; Buell v. Construction Co., 9 Fed. 351; Poole v. Thatch- 
erdeft, 19 Fed. 49; Hospes v. Car Co., 22 Fed. 565; Ladd v. West, 
55 Fed. 353 ; Black, Dill. Eem. Causes, § 32. 

It foUow'S that the pétition in the state court for the appointment 
of a receiver, and for a détermination of the priority of the judgment 
in the original case, was not removable, and the circuit court was 
right in refusing an injunction to restrain the proceedings in the 
state court. Decree aflflrmed. 



APPLBTÔN WATERWORKS CO. et al. v. CENTRAL TRUST CO. OF NEW 

YORK. 

(Circuit Court of Appeals, Seventh Circuit. March 31, 1899.) 

No. 560. 

1. Fédéral and State Couets— Jurisdiction over Propertt— Appointment 

OF RbOEIViER. 

Tlie filing, of a bill in a fédéral court against a corporation for tlie fore- 
closure of a mortgage on its property, and, as a necessary incident, the 
appointment 6î a receiver therefor, together with the entry thereon of an 
order by the court to show cause against the appointment of a receiver, 
and enjoining any transfer of the property, or any simllar order tending 
towards possession of the property by the court, give the court jurisdic- 
tion over the mortgaged proïK'i'ty, even before the service of process on 
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the corporation, of which it cannot be deprlved by the appointment of a 
recelver by a state court in a suit, commenced subsequently, to whicli 
another corporation in actual possession of tbe property was not made a 
party.i 

3. RBCBIVEES— CONSTRUCTIVE POSSESSION OF PrOPERTY. 

Whether the appointment of a receiver for the property of a corporation 
vests him with constructive possession of property in the actual possession 
of an adverse elaimant, dépends on whether such claimant is a party to 
the suit, and his rights are subject to adjudication therein. 

3. SAMB— FORBCLOSUBE SuiT— PrOPBBTT IN POSSESSION OF ADVERSE ClAIMANT. 

While a daim of paramount title adverse to the mortgagor cannot be 
tried in a suit to foreclose the mortgage, yet, where such claim rests upon 
a tax title subséquent to the mortgage, derived f rom an oiHcer of the mort- 
gagor, a corporation, who occupied such a fiduciary relation to the property 
that the acquisition of the title by him amounted to a payment of the tax, 
such relation alone renders the claim subject to inquiry and adjudication 
in the foreelosure suit; and an allégation and showing of such facts, 
without contradiction, are sufficient to authorize the court to appoint a 
receiver for the property, though in the possession of the claimant, which 
authority will be exercised where it is further alleged, and fairly appears 
from the showing made, that, through collusion with the mortgagor, the 
claimant, for the comparatively insignificant amount of the taxes, has ob- 
tained possession of the entire property and franchises of tlie mortgagor 
corporation, and is receiving the income therefrom. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

TMs was a suit in equity by the Central Trust Company of New 
York against the Appleton Waterworks Company for the foreelo- 
sure df a mortgage, and the appointment of a receiver. A supple- 
mental bill was afterwards flled, making John M. Baer (as receiver 
of the Appleton Waterworks Company), the American Loan & Trust 
Company, the United Waterworks Company, and the New England 
Waterworks Company additional défendants; and an application 
was made for the extension of the receivership over such additional 
défendants, From an order granting such application, the défend- 
ants hâve appealed. 

Geo. P. Miller and B. K. Miller, Jr., for appellants. 
Lyman Barnes, for appellee. 

Before WOODS, JENKINS, and GEOSSCUP, Œrcuit Judges, 

PER CURIAM. It is deemed unnecessary to add anything to the 
folio wing statement of the case and opinion of the court below: 

"On motion to reappoint a receiver, and extend receivership to cover the 
property and parties as set forth in amended and supplemental bill of com- 
plaint. The original bill was flled in this court July 16, 1898, against the dé- 
fendant Appleton Waterworks Company, for the foreelosure of a mortgage 
made by that company to secure bonds for the principal sum of $200,000; and 
on the same day the subpœna Issued, with an injunctional clause, and an order 
of this court was entered to show cause why a receiver should not be appointed. 
On July 18, 1898, service of the subpœna and order was attempted by serving 
upon one .T. A. Hawes, who was in charge of the waterworlis office and plant, 
but who asserted, and now states in an afiidavit, that he was not at such date 
an offleer of the Appleton Waterworks Company, or holding any relation there- 

1 For jnrisdiction, as affiected by possession of subject-matter of controversy, 
see note to Aûams v. Trust Co., 15 C. G. A. 6, and note to LouisvUle Trust Co. 
V. City of Cincinnati, 22 C. C. A. 356. 
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to, havina; ceased snch relation some time theretofore; and the service was 
not in fact perfected until July 28, 1898, when the proper ofiicer of the défend- 
ant was discovered and served. An order Was entered by this court, on return 
of the attempted service, on July 25, 1898, appointing Herman Erb receiver; 
and he quallfled as such, but, for reasons subsequently appearing bas taken 
no possession of the property in question. An amended and supplemental 
bill was flled by leave of court August 15, 1898, from which it appears, among 
other matters, that between July 18th, when the flrst service was attempted, 
but not perfected, and July 28th, when légal service was completed, uamely, 
on July 25, 1898, an order was entered In the circuit court for Outagamie 
county In accordance with section 3216, Kev. St. Wis., upon a judgment at law 
entered the same day by consent agalnst Appleton Waterworks Company, and 
exécution returned unsatisfled, sequestrating 'the stock, property, things in 
action, and effects of such corporation,' and appointing as receiver thereupon 
the défendant John M. Baer. Collusion is alleged on the part of the défend- 
ants in the institution of said proceedings to interfère with the proceedings in 
this courtj and the sald receiver is made a party défendant by leave of the 
circuit court of Outagamie county. The blU further allèges that the mortgaged 
property, being the entlre plant of the Waterworks Company, is now in the 
ostensible possession of the défendant New England Wa ter- Works Company, 
through tax deeds and proceedings coUusIvely obtained, through the défendant 
Venner, who was président of each company, and became the owner of the 
tax certificates when président of the mortgagor company. 

"SBAMAN, District Judge. The argument in opposition to an order extend- 
ing the receivership to reach the parties and possession, set up in the amended 
and supplemental blU, is mainly db'ected to the proposition that this court is 
without jurlsdiction over the res, because the proceedings in the circuit court 
for Outagamie county were prior in fact to the time whea légal service of 
the prbcess of this court was completed, and by the order of séquestration and 
the appointment of a receiver that court aequlred exclusive jurlsdiction over 
the property in controversy. The action in this court for foreclosure of the 
mortgage is essentially one In rem; and it is undoubted that jurlsdiction was 
Invoked and duly exercised on July 16, 1898, at the filing of the bill, to the 
extent of Issulng the injonction against transfers, and the order to show cause 
why a receiver should not be appointed. The injunction became so far oper- 
atlve that any violation by one having actual notice of the order would be 
punlshable, although there had been no Personal service of the order, and he 
was not even a party to the action. Ex parte Lennon, 166 U. S. 548, 554, 17 
Sup. et. 658. Décisions at the circuit are cited upon one side and the other 
in which eminent judges appear at varlance as to a test of prlority applicable 
to ail actions of this nature, or at what précise stage the équitable lien upon 
the res may be taken as established. Although the date of actual service of 
the subpœna was adopted as flxing the jurlsdiction in Bell v. Trust Co., 1 
Biss. 260, Fed. Cas. No. 1,260, and in Union Mut. Life Ins. Oo. v. University 
of Chicago, 6 Fed. 443, it is very clear that such test cannot be made of uni- 
versal application, as many cases arise in which the res must be taken into 
the possession of the court before the parties can be reached by service, 
actual or constructive. Whilst the fact of such service, unless there is an ap- 
pearance, is, of course, indispensable to any final action or decree, it is weU 
settled that judicial cognizance may be taken, before the défendants are served, 
to enter any prellminary order which may appear necessary to préserve prop- 
erty or the rlgiits of parties, including the appointment of a receiver in ex- 
trême cases. The filing of the bill alone, without any order by the court, 
which seems to hâve approval in some of the cases as the test, is equally 
open to objections as one of gênerai rule; nor can it be said that the weight 
of authority estàblishes a test which niay be applied to ail cases. I am of 
opinion that the true inquiry is one of actual cognizance by the court, and 
that the entry of an order upon tlie filing of the bill for any purpose involved 
in the action, and especially one tending to possession by the court of the res, 
is sufficient for jurisdiction to attach without awaiting an actual service of 
parties, and that the orders entered on July 16, 1898, accompllshed that pur- 
pose in this case, without regard to the effeot of the attempted service of July 
18th, which appears to hâve given actual notice of the proceedings and orders 
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to the interested parties, and probably induced the connter proceedin.çs in the 
State court. Ttiis view is clearly sustained by tlie ruling of the presiding chief 
justice in Shœmaljer v. Frencli, Cliase, 267, Fed. Cas. No. 12,800, and is with- 
in ttie gênerai doctrine stated in Wiswall v. Sampson, 14 How. 52; Adams 
V. Trust Co., 30 U. S. App. 204, 15 C. C. A. 1, and 66 Fed. 617; Union Trust 
Co. V. Rockford, K. I. & St. h. R. Co., 6 Biss. 197, Fed. Cas. No. 14,401; 
Président, etc., of Atlas Banls v. Président, etc., of Nahant Banlc, 23 Piclc. 489. 

"This bill, as filed, states a case for receivership as a necessary incident to 
the foreclosure, that the franchises and property are imperiled in the hands 
of the mortgagee, and that it is essential to the complainant's relief to préserve 
the rents and profits as well as the mortgaged property; and to that end there 
must be possession by the court of the res. The injunction and order to show 
cause were issued for that object, and on the return day, July 25, 1898, the 
order was entered appolnting the receiver, without any linowledge on the part 
either of the court or of counsel for complainant of the proceedings taken on 
the same day In the circuit court for Outagamie county. Whether the notice 
conveyed by the service of subpœna and order on Mr. Hawes July 18th jnay 
be regarded as sufflcient notice is immaterial upon this hearing, if jurisdlctlon 
exlsted to make the appointment. Whether the circuit court of Outagamie 
county was imposed upon in making its appointment of a receiver on the same 
day, through coUusive proceedings or otherwise, and what may be the standing 
of the parties before that court, is a question exclusively within its province. 
The two proceedings are independent in their nature and object, and may well 
be carried to final détermination in each co-ordinate court without occasion 
for conflict in any regard. If, in any feature, seeming confllct should impend 
respecting custody of the res, either court will readily solve the difflculty, 
In accordance with the well-established rule applied in Northwestern Iron 
Co. V. Land & River Imp. Co., 92 Wls. 487, 492, 66 N. W. 515, and clearly set 
forth in Heidritter v. Oil-Cloth Co., 112 TJ. S. 294, 305, 5 Sup. Ct. 135, and in 
Bank v. Stevens, 169 U. S. 432, 459, 18 Sup. Ct. 403, and the cases reviewed. 

"There is, however, no question of actual conflict presented hère, either in 
the causes of action, or as to possession of the res. The receiver of the state 
court is vested with, and presumably in possession of, ail the stock, stock sub- 
scriptions, and other matters of the debtor corporation, aside from the mort- 
gaged plant and franchises; and as to the latter it is conceded that such re- 
ceiver is neither in possession, nor can hâve immédiate possession, in virtue 
of the order of the court or otherwise, except through an action of ejectment, 
or other separate proceeding, against the third parties alleged by thèse de- 
fendants to be in adverse possession. On the other hand, if the amended and 
supplemental bill of the complainant in this court is maintained, the right of 
possession thereunder is direct, and immedlately effective. In this view, the 
constructive possession which arises in certain cases out of the order appolnt- 
ing the receiver is not immedlately operative, under the proceedings in the 
State court, but would clearly follow an order entered in the pending action. 
Adams v. Trust Co., 30 U. S. App. 204, 15 C. C. A. 1, and 66 Fed. 617. What- 
ever may be the ultimate rights of the respective parties in the res is reserved 
for final adjudication by the order of the circuit court for Outagamie county, 
granting leave to the complainant hère to make the receiver of that court 
party to this action, — a récognition of the status of the parties and an exercise 
of comity on the part of the court which place at rest any possible confilct 
arising out of the proceedings of parties. 

"On behalf of the défendants brought in under the amended and supple- 
mental bill, it is further insisted that there should be no extension of the re- 
ceivership, for two reasons: (1) That the bill, as now presented, seeks the trial 
of an adverse tltle and possession in the foreclosure action, and is multi- 
farious; and (2) that possession , of the property is in the défendant New 
England Waterworks Company, under an adverse clalm of tltle, and should 
not be disturbed or prejudiced before final hearing. 

"1. It is well settled, both upon prlnciple and authority, that paramount tltle 
adverse to the mortgagor cannot be trled in an action to foreclose the mort- 
gage, although in Hefner v. Insurance Co., 123 U. S. 747, 734, 8 Sup. Ct. 337, 
there is strong countenance for so adjudieating upon a tax tltle which 'was 
subséquent in time, although paramount in right, to the tltle acqulred under 
93 F.— 19 
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the mortgage' in suit. But hère the allégations and undisputed sliowing of 
purported adverse title rest upon tax titles for def aults in thé payment of taxes 
whlcb arose when tlie défendant Vernier was président arid financial manager 
of the mortgagor company, or of the predecessor eompany, as to the earlier 
certiflcate, where the relations of the parties will be regarded of like import 
in equity, undisturbed by the reorganization; that the tax certiflcates were 
bought in by Mr. Venner, or came Into hls hands under sucb relation, and 
tax titles were taken to the New England Waterworks Coahpany, of which 
Mr. Venner was the organizer, and was président during ail the times referred 
to. As président of the mortgagor company, then appareiitly Insolvent, he 
received ànd held the tax certiflcates as trustée for the mortgagee and credit- 
ors, or, if not as a technlcal trustée, at least in a flduclary relation. Manu- 
facturing Co. v. Hutchinson, 24 TT. S. App. 145, 11 0. 0. A.' 320, and 63 Fed. 
496. And no title adverse to the mortgagee can be created through such 
source, but the transaction must be regarded as a payment of the tax. Avery 
V. Judd, 21 Wis. 262; Stears v. HoUenbeck, 38 loWa, 550, and cases cited. 
From such fldueiary relation alone inquiry would be open in this action to 
détermine the character of the title, and surely the f urther allégations of col- 
lusion by which the newly-organized company obtalnéd possession from the 
mortgagor company, as fouhdation for its tax titles, furnish ample support 
for the bill in thls aspect. Whether inquiry is open as tô invalidity of the 
tax titles In other respects, as alleged, may be left for détermination at final 
hearirig. If the allégations previously referred to are sustained, both posses- 
sion and title are under the mortgagor, and subordinate to the mortgage lien, 
and therefore subject to adjudication in this action. Mendenhall v. Hall, 134 
U. S. 559, 568, 10 Sup. Ct. 616; Trust Oo. v. McKenzie (Minn.) 66 N. W. 976. 
"2. Wlth the second branch of the objection I hâve totnd the greatest diffl- 
culty; Involvlng, as it does, the serions question of a jnst exercise of the dis- 
crétion reposed in courts of equity. The answering aflidavlts, especially that 
of the défendant Venner, furnish strong corroboration for the material alléga- 
tions of the amended and sujiplemental bill respecting the relationship of both 
titlé and iKissesslon. The New England Waterworks Company bas entire 
possession of this valuabie plant, with the issues and profits, for its purported 
and eomparatively Insignittcant investment of the amount of the tax certifl- 
cates. The mortgagee is entitled to protection agalnst such schemes and 
schemers as appeax disclosed in the transactions set forth in this record, and 
to secure the integrity of the property, as well as beneflt of the rents and 
profits, I aln satisfled that judicial custody is the sole assurance; thereby pro- 
tecting ail the interests involved, includlng those of the mortgagee, American 
Loan & Trust Co., holding under mortgage made by the New England Com- 
pany, for méans claimed to hâve entered intb improvements made by It. 
The presumptive right of the mortgagee to rents and proflts after default 
can be ohtained only through possession, actual or constructlve. Sage v. Rail- 
road Co., 125 U. S. 361, 8 Sup. Ct. 887. Thls can be preserved by the receiver- 
ship, but not otherwise. I am therefore of opinion that a case is clearly made 
for the appointment of a receiver to take such property into the custody of 
the court; and an order will be entered accordingly, with the amount of bond 
to be fixed thereln." 

The order of the circuit court is afSrmed. 



BUMP v. BUTLER OOUNTY et al. 

(Circuit Court, B. D. Missouri, E. D. March 15, 1899.) 

No. 3,844. 

JuDGMENT — Collatéral Attack — Dbfect of Parties. 

A railroad company exécuted a mortgage by which it conveyed certain, 
lands it had received from a county in payment of a stock subscrlptlon to 
three trustées, and "to the survivor and survivors, successor and suc- 
cessors, of them," as joint tenants, to secure the payment of bonds. The 
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mortgage fnrther provided for the filling of vacancies in the office of 
trustée. The county subsequently brought a suit to cancel its convey- 
ance of the lands to the company and the mortgage thereon, making the 
Company and the original trustées défendants; service on the trustées 
being made by publication as nonresidents. Prlor to the commencement 
of the action one of the trustées had died, and another died before the or- 
der for publication was returnable. Action was taken purportlng to flll the 
vacancies so caused, but no reCord thereof was made in the county where 
the mortgage was recorded; nor did the pleadings^ whlch were flled on 
behalf of ail the défendants, suggest either the deaths of the original 
trustées or the new appointments, although one of the appointées appeared 
of record as counsel, and such facts were not Ijnown to the county or Its 
counsel until after final decree, which was rendered three years after 
the suit was eommenced, and which set aside and canceled the convey- 
ance from the county and the mortgage, as to the lands in suit Held 
that, conceding the regularity and validity of the appointment of the new 
trustées, it must be presumed. In support of the jurisdiction of the court, 
when collaterally attacked, that such appointments had not become effect- 
ive by the acceptanee of the appointées, and that the title under the 
mortgage remained in the survivor of the original trustées, and the de- 
cree was therefore a conclusive adjudication of tjie Invalidity of the title 
of the Company and its trustées. 

3. CoRPonAïiONS — Dissoi^OTiON BY Sale OF Propekty — Validitt of Sebvicb. 
Where a législative act directing the sale of a railroad to satisfy a lien 
of the State especially provided that it should not be construed to author- 
ize the conveyance to the purchaser of any lands which had been conveyed 
to the railroad by counties, of which the company held a large amount, 
the sale cannot be held to hâve worked a dissolution of the railroad cor- 
poration, so that a service upon its offlecrs did not gire a court jurisdic- 
tion over the company in a subséquent suit relatlng to such lands, es- 
pecially where it appeared and contested the suit, and eontinued to exer- 
cise the powers of a corporation for years thereafter. 

S. Lâches— Attaoking Vamdity of Decree. 

A delay of nearly 30 years by a claimant of land out of possession, be- 
fore bringing suit, coiistitntes such lâches as will preclude hlm from at- 
tacking the validity of a decree which adjudged the title to be in the 
défendant county, and under which It and its grantees hâve claimed ever 
since. 

4 ESTOPEEI, — Ce ELECTION OF TaXES BY COUNTY. 

Where a claimant of lands advèrsely to a county and its grantees, pend- 
Ing litigation as to his rights, and with knowledge that he did not hâve 
the légal title, voluntarily procured the land to be assessed in his nàme, 
and paid the taxes thereon for a number.of years, the acceptanee of such 
taxes will not estop the county, nor its grantee having knowledge of such 
facts, from assertlng title to the lands. 
5. Adverse Possession— Requisites — Wild Lands. 

Acts of ownership exercised over wild and unoccupied lands, to con- 
stitute adverse possession as against the owner of the superior title, must 
be of a character so open, notorious, and unequivocal that they cannot 
fail tp be known to the true owner, and to advise him of the claim made; 
and loose testimony as to occasional acts by a claimant, such as the mak- 
ing of surveys or driving off trespassers, while at the same time the 
owner of the légal title of record was exercising similar acts, and was 
oflfering for sale and selling portions of the lands, is insufflcient to estab- 
lish such adverse possession as wiU ripen into title, and in such case the 
rule must be applied that possession f ollows him who bas the better title. 

M. W. Huff and John P. Shepley, for complainant. 
M. L. Olardy and Wood & Douglas, for défendants. 

ADAMS, District Judge. This is a suit in equity to annul certain 
conveyances of swamp lands in Butler county, as clouds upon com- 
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Jilaiiiant's title. The complainant claims title through the following 
l^slative acts and conveyances : That is to say, the act of congress 
of September 28, 1850, authorizing the conveyance of certain lands, 
known as "swamp or overflowed lands," to the state of Missouri; the 
acts of the gênerai assembly of the state of Missouri approved March 
3, 1851, md February 23, 1853, donating to Butler county such of 
said swamp lands as were located within its confines; the act of the 
gênerai assembly of Missouri of February 24, 1853, authorizing the 
formaition of railroad associations, and subscriptions to the capital 
stock of such associations by counties; the orders of the county court 
of Butler county of dates October 24, 1854, and December 6, 1855, 
making two subscriptions, each for |50,000, to the capital stock of the 
Cairo & Fulton Railroad Company, and providing for the payment of 
such subscriptions by the conveyance to said railroad company of 
swamp lands at |1 per acre; the sélection of such lands; the convey- 
ance thereof to the railroad company by a patent executed by the gov- 
ernor of the state of Missouri, of date April 20, 1857; the mortgage exe- 
cuted by the railroad company, of date May 23, 1857, conveying said 
lands to Moore,Wilson,and Watérman, trustées, to secure the payment 
of an issue of 1,600 bonds of the railroad company, each for the sum of 
|1,000; the foreclosure of said mortgage by a decree of the suprême 

court of Missouri rendered on the — — - day of , 1879. in the 

proceedings instifuted by Charles P. Chouteau against the Cairo & 
Fulton Railroad Company et al. ; the sale of the lands on October 30, 
1882, by a deed executed by the spécial commissioner appointed by the 
suprême court of Missouri, to Charles P. Chouteau, from whom the 
complainant, by mesne conveyance, claims to hâve acquired title. 
Thie défendants admit complainant' s chain of title as already set forth, 
but assail some of the proceedings involved in it, and especially the 
validity of the subscriptions made by the county court of Butler county 
to the stock of the railroad company. They contend that thèse sub- 
scriptions were without authority of law, in that there was no vote of 
the taxpayers of the county, as required by section 29 of the act of 
February 24, 1853, authorizing such subscriptions, and that the subsé- 
quent sélection of lands, and conveyances thereof to the railroad com- 
pany, and its mortgage thereof to secure its issue of bonds, were each 
and ail illégal and void acts. The proof shows that a suit was insti- 
tuted in the circuit court of Butler county on the 12th day of June, 
1866, by Butler county against the Cairo & Fulton Railroad Company 
and Moore, Wilson, and Watérman, trustées named in the mortgage, 
to cancel and set aside the patent to the railroad company, and its 
mortgage of May 23, 1857, to Moore, Wilson, and Watérman, trustées, 
because of fraud and illegality in the proceedings involved in securing 
the same, and that such proceedings were had as resulted on the 2d 
day of July, 1869, in a final decree annuUing said patent and mort- 
gage, and vesting the title to the lands described in the mortgage in 
Butler county. The proof further shows that the county thereafter, 
by three separate conveyances called "patents," dated, respectively, 
January 31, 1871, and December 10 and December 21, 1874, conveyed 
a part of the lands included in said mortgage so annulled by the decree 
of 1869 to the défendant the St. Louis, Iron Mountain & Southern Bail- 
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way Company. (I do not now, and will not hereafter, undertake to 
distinguish between the two names of this corporation,— the raiiroad 
Company and its suceessor, the railway company.) It is thèse convey- 
ances, and others of like character, which the complainant seeks to 
hâve set aside as clouds upon his title. 

As already stated, complainant claims a title of record from Butler 
county, by and through its subscriptions to the capital stock of the 
Cairo & Fulton Raiiroad Company, its conveyance of the lands in 
question to the last-named raiiroad company in payment of such sub- 
scriptions, the mortgage by the last-named raiiroad company to secure 
its bonds, the foreclosure of the mortgage, and purchase thereundef 
by his grantor, Mr. Chouteau. 

The foundation of complainant's title is assailed at the outset by thé 
défendants. It is conceded in the argument of this case that the sub- 
scriptions to the capital stock of the Cairo & Fulton Eailroad Company 
were made by the county court of Butler county without the assent 
of the taxpayers of the county, secured at an élection held for that 
purpose. It is contended that under the provisions of section 29 of 
the act of February 24, 1853, such a vote was a condition précèdent tô 
the right to make the subscriptions in question. On the other hand, 
the complainant contends that such is not the true construction of 
said section 29, and claims further that by the provisions of the act of 
December 10, 1855, entitled "An act to secure the completion of cer- 
tain railroads in the state," the county court of Butler county had thé 
right to subscribe its overflowed or swamp lands as stock to any raii- 
road passing through the county, upon such terms, and to be valued at 
such priées, as may be agreed upon by the county court and the direct- 
ors of the raiiroad company in which stock was taken, and that this 
act was in force at the time the patents were made to the raiiroad com- 
pany, and was ample authority for the conveyance, without the con- 
sent of the taxpayers. 

The able arguments of counsel, the several décisions of the suprême 
court of Missouri, and divers acts of the gênerai assembly bearing upon 
the necessity for a preliminary élection, would command critical cou' 
sideration, if the question involved were an open one to this court; 
but, in my opinion, the decree of July 2, 1869, in the case of Butler 
county et al. against, the Cairo & Fulton Raiiroad Company et al., 
concludes the complainant on this question. That suit was instituted 
by Butler county against the raiiroad company and the trustées of the 
bondholders for the purpose of annuUing the county's subscriptions to 
the capital stock of the raiiroad company, and for the purpose of set- 
ting aside the patent of April 20, 1857, from the governor of Missouri 
to the raiiroad company, and the mortgage, of date May 23, 1857, 
from the raiiroad company to the trustées for the bondholders, — Moore, 
Wilson, and Waterman. The ground of complaint was that the titlè 
to the lands involved was procured from the county fraudulently and 
without warrant of law, and that, among other things, there was 
no consent of the taxpayers thereto. The suit, after pending three 
years or more, came on for a hearing upon the merits; and a final 
decree was rendered as prayed for by the county, setting aside and 
annulling the title of the raiiroad company aud +he trustées for the 
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bondholders. This deeree, if valid, is binding upon the parties to tliat 
case, and ail others in privity with them, — including, of course, any 
subséquent purchasers under the annulled mortgage. 

I àm unable to agrée -witli cdunsel for complainant that said deeree 
was void for want of necessary parties. The «riit was instituted in 
June,.1866. John Moore, John Wiîson, and Albert G-. Waterman, 
the trustées named in the mortgage of 1857, which was duly recorded 
in the rècorder's office of Butler county,were named as défendants in 
the. case j and being nonresidents at the time of the exécution of the 
mortgage to them oh May 23, 1857, and supposed to be so in 1866, an 
order of , publication was secùred and duly executed against them as 
such nonresidents, requiring them to appeaj at the September term 
of said court and answer the pétition of tlie plaintiff. But it now 
appears that. Waterman died in February, 1862, and that Moore died 
on September 23, 1866, before the order of publication was returnable. 
Wilson alone sùrviyed. iN^ptwithstanding the death of Waterman and 
Moore, côunsel entered appearance and flled pleadings for ail the dé- 
fendants. The case took the usual course, and was tried, and the de- 
eree was entered in Jlily,' 1869, with no knowledge on the part of 
Butler cdunty of the death of the two trustées, or of any irregularity 
in the proceedings. By tbe provisions of the mortgage! of 1857, the 
land therein described was cdnveyed to John Moore, John Wilson, and 
Albert Cr. Waterman, and "to the survivor and survivors, successor 
and successor s, of them, forever, as joint tenants, and not tenants in 
common, for the uses and purposes set forth." The mortgage also 
provided; . 

"That, f!>r the purpose of .ççoitinuing and securing the due execijtlon of the 
trusts hereby créated, It is declared that ail vacancies that may occur In the 
office of trustée, by death, riesignatlon, or otherwise, shall be flUed thus: The 
first vacancy shàll be flUed by a majority of the members of the board of 
trustées as, constituted, being in office at the time such vacancy shall take 
place; the next vacancy shall be fllled by the said party of the flrst part 
[which is the Cairo & Fulton Railroad Company]; and so on alternately, until 
the erid. And trustées so appdinted shall flll the terms and succeed to and 
perform àll the duties, and havè ail the powers, hereby eonferred upon the 
members oî the board of trustées herein named or provided for." 

If appears that an attèmpt was made, pursuant to the provisions of 
the mortgage, to appoint a successOr to Waterman, who died in 1862. 
One Mason Brayman had, before then, pursuant to the provisions of 
the origiùal mortgage, been chosén by the three original trustées as 
président bf the board of dîrectors. On March 22, 1866, he and John 
Wilson signed a paper ai Springfleld, 111., the home of the trustées, 
and wliere théy seemed to hâve had an .office, purporting, by its terms, 
to appoint the said Brayman a trustée to fill the vacancy caused by the 
death of Albert Q. W^aterman. It also appears that after the death 
of John Moore, to wit, on April 11, 1867, the board of directors of the 
Cairo & Fulton Uailroad Company, purporting to act under the power 
eonferred by the original mortgage, passed a resolution appointing 
Henry H. Bedfôrd as trustée to flll the vacancy occasioned by the death 
of John Moore; and a writing embodying this resolution and this ap- 
pointmeiit 'was Signed by Glreen L. Poplin, président, and T. W. John- 
son, sécretary, of the railroad com.pany. Thèse appointments, it ap- 
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pears, were recorded on what purport to be fhe minut^^ of proceedings 
of the board of trustées, at Springfleld, 111., and of the railroad Com- 
pany, at Bloomfield, Mo. They were not sealed or acknowledged by 
the persons signing tbem, and were never recorded in tlie recorder's 
office of Butler county, wherein the lands affected by them were situ- 
ate. It appears that Butler county, or its attorneys, had no actual 
knowledge, either of the death of thèse two trustées, or of any appoint- 
ment of their successors, until long after the final decree in question. 
By the public records, Moore, Wilson, and Waterman appeared to be 
the trustées holding the légal title, and therefore the proper parties 
to be made défendants. By the public records, also, as shown in the 
original mortgage, duly recorded, it appeared that, in case of the death 
of one or more of such trustées, the survivor or survivors took the sole 
title. The county might reasonably suppose, in the absence of knowl- 
edge to the contrary, that the three trustées named in the mortgage, 
who were nonresidents of this state, were living at the date of the 
institution of the suit; and the county might confldently rely, by reason 
of the légal situation created by the mortgage, that if, perchance, one 
or more of such original trustées were then dead, the survivor or sur- 
vivors were fully vested with the title; and as it appears that one of 
them (Wilson) was living at the time of the institution of the suit, and 
at the time of the return of process, and at the time of the tria! of the 
cause and entry of the decree, service upon him was effective to sub- 
ject the trust estate represented by the mortgage to the jurisdiction 
of the court in that case, unless such appointments of successors of 
the deceased trustées had been so made as vested them with title as 
joint tenants with Wilson. This nécessitâtes an inquiry into the suf- 
ficiency of the appointments of Brayman and Bedford. It is claimed 
by counsel for complainant that the appointment of a substituted 
trustée, under the provisions of the mortgage in question, was but the 
exercise of a power, was not required to be made by deed, did not 
amount to a conveyance of real estate, and therefore was not within 
the requirements of our registry acts, and that their validity is in no 
manner affected by the fact that the public records of Butler county 
failed to show them. This contention bas much force, but does not 
appear to hâve met with favor bv the suprême court of Missouri in the 
case of F. G. Oxley Stave Co. v. ÎButler Co., 121 Mo. 614, 26 S. W. 367, 
in which the view is expressed to the effect that Butler county was 
not chargeable with notice of the substitution of trustées, in the ab- 
sence of actual notice, or constructive notice resulting from recording 
the instruments making such substitution. There are, moreover, addi- 
tional reasons why the decree of 1860 is not invalidated for the rea- 
son that Brayman and Bedford were not made parties. There was 
no évidence before the circuit court of Butler county that Brayman or 
Bedford ever accepted the trust or acted as such trustées, even if they 
were lawfully appointed as such. The facts that Bedford acted as 
counsel for the défendants of record, was possessed of knowledge of the 
facts, and did not disclose that he himself was a substituted trustée, 
impel me to the conclusion that if he knew of the transactions con- 
ducted at Springfield, 111., and Bloomfield, Mo., to make Brayman 
and himself trustées, he at least had concluded not to accept the honor. 
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This is the only conclusion consistent with common honesty. If, 
therefore, notwithstanding the fact that.the appointments of Brayman 
and Bedford were unacknowledged and unreeorded, they could be 
held effective as tenders of appointment, it may be that a nonaccept- 
ance of the trust was found by the circuit court of Butler county. At 
least, such a presumption may well be indulged in favor of the juris- 
diction of that court, possessed as it was of gênerai jurisdictibn, in 
order to support its decree. 

It is next contended that the Cairo & Fulton Eailroad Company had 
been dissolved by the sale made on October 1, 1866, to enf orce the 
state's lien for money loaned to it, pursuant to the provisions of the 
act of February 19, 1866, commonly known as the "Sell-Out Act," and 
that, such being the case, the last board of directors became thereaf ter 
trustées for the railroad company, and that they, instead of the prési- 
dent of the railroad, Mr. Poplin, should hâve been served with process 
in the case of Butler county against the railroad. It seems to me 
that a complète answer to this contention is found in the provisions 
of the last-mentioned act, as f ollows : 

"Nothing in this act sliall be construed as to convey or authorize to be con- 
veyed, to tlie purcliasers of sald railroad, any of tlie lands subscribed by tlie 
countles to the stock of said railroad company." 

In other words, the act in question did not authorize the sale, and no 
sale was made, of a large quantity of lands belonging to the railroad 
company. Butler county alone had, as then supposed, conveyed over 
100,000 acres of swamp lands to this railroad company, and other 
counties had in like majiner conveyed to it, as I understand, over 
300,000 acres more of such lands. Although the railroad company 
had mortgaged its lands, the equity of rédemption still remained in 
it, Considering the fact that the railroad itself was never completed, 
it seems to me that there was probably less in fact conveyed to the 
state under the sell-out act than was allowed to remain unsold under 
its provisions. Be this, however, as it may, the mère insolvency of 
the corporation, or the sale of the larger portion of its assets, does not 
necessarily work a dissolution. Hill v. Fogg, 41 Mo. 563; Bank v. 
Robidoux, 57 Mo. 446; Hôtel Ga, v. Sauer, 65 Mo. 279; F. G. Oxley 
Stave C!o. v. Butler Co., 121 Mo. 614, 26 S. W. 367. The cases relied 
upon by counsel for the complainant, namelv. Opinion of the Judges, 
37 Mo. 129, Moore v. Whitcomb, 48 Mo. 543, and Chouteau v. Allen, 70 
Mo. 290, in which some expressions are found substantiating their 
views, deâl with cases in which there had been a sale of ail the prop- 
erty of the corporation, or in which a dissolution was admitted by 
the pleadings. Thèse last-mentioned cases are considered by the 
suprême court of Missouri in the F. G. Oxley Stave Co. Case, supra, 
and their authority is gravely doubted; and, notwithstanding them, 
the court holds that service upon the président of the railroad company, 
instead of upon the members of the last board of directors, was, at 
the worst, an irregularity which might hâve been corrected if season- 
ably.suggested, and affords no ground for vacating the judgment ren- 
dered, at the suit of Mr.' Chouteau or his grantees. To the same effect 
is the case of Hôtel Co. v. Sauer, supra. Taking ail theSe cases to- 
gether, and giving them due considération, I cannot hold that the 
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Cairo & Fulton Railroad Company was so dissolved as to render 
service of summons upon its président ineflectual to bind thé railroad 
company. Not only is it true that the railroad company was the 
owner of the unsold lands, but the proof shows a continuous and neces- 
sary exercise of the functions of a corporation long after the sale of 
1866. Stockholders' meetings and meetings of its board of directors 
were held at the call of Mr. Poplin, the président of the comi)any. 
The appointment of Bedford as a successor to John Moore, trustée, 
which the complainant invokes in aid of his rights, and upon which he 
must rely as a valid act of the railroad company, was made by au- 
thority of the board of directors, and executed by the président of the 
company, after the sale under the sell-out act had been made. As 
late as 1870 the railroad company brought suit in the Butler county 
circuit court against the trustées and Chouteau and Poplin to set 
aside deeds of trust on the ground that the same had been obtained 
from the company by fraud. Later, in 1871, the railroad company 
brought suit in the same court to vac^te the decree of July 2, 1869, 
upon the ground that it had been obtained by collusion and fraud. 
This last-mentioned suit, it may be proper hère to say, was never 
pressed to a anal hearing, but dismissed by the railroad company. 
Ail of thèse acts were corporate acts exercised by the company, and 
necessary to the préservation and disposition of corporate assets and 
the assertion of corporate rights. It cannot be held, on this state of 
facts, and on applicatory authority already cited, that the railroad 
company was so dissolved by the sale to the state in 1866 as rendered 
its last board of directors trustées, and thus necessary parties to the 
suit of Butler county against the railroad in question. Service was 
made upon the président of the corporation according to law, and the 
corporation duly appeared and contested the suit. The court there- 
fore acquired full jurisdiction over the owner of the équitable title 
to the lands in controversy. I hâve already shown that it had full 
jurisdiction over the holders of the légal title. No question is made 
but that it had jurisdiction over the subject-matter. In my opinion, 
therefore, it had full jurisdiction over the case, and ail parties are 
concluded by its decree. 

The suprême court of Missouri bas carefully considered ail thèse 
questions in the case of F. G. Oxley Stave Co. v. Butler Co., suprâ. 
That suit was instituted by the plaintiff, who claimed title, as the com- 
plainant in this case does, by conveyancee from Chouteau, and was in- 
stituted for the express purpose of setting aside the decree of 1869. 
Ail of the grounds of objection to that decree which are now made be- 
fore this court were fully presented to the suprême court in that case. 
The last-named court took substantially the same viewe as I hâve 
taken, and in addition thereto announced a salutary, and, in my opin- 
ion, correct, doctrine, applicable to this case, and which effectually 
disposes of ail the questions already considered, namely, that the de- 
lay of nearly 30 years by persons claiming thèse lands adverse to 
Butler county constitutes such lâches as deprives them of any standing 
in a court of equity to aid their own title by destroying the county's 
muniment of title afforded by the decree of 1869. This principle is 
also distinctly announced in the case of Boone Co. t. Burlington & 
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M. B. R Go., 139 U. S. 684; 11 Sup. Ct. 687. The suprême court of tlie 
United States, to wMch the case of F. G. Oxley Stave Co. v. Butler 
Co. was taken by writ of error (17 Sup. Ct. 710), says as follows: 

"The suprême court of Missouri properly said tliat only two questions were 
presented by the record for its détermination: First. Were the subscriptions 
by the county courts [county and district] of Butler county to the stocK of 
the Calro & Fulton Eailroad Company, and the conveyance of the swamp 
lands of that county to sald railroad in satisfaction of said subscriptions, 
authorized by lawî Second. Ought the decree of the circuit court of Butler 
county annulling the conveyances of said lands to be set aside for the reasons 
urged by the plaintiffs, to wit— First, because procured by fraud; and, second, 
because two of the défendants named in It were dead at the time of Its ren- 
dltlon, and the railroad Company a dissolved corporation?" 

After stating the f oregoing propositions as having been presented, 
the suprême court of the United States says: 

"Whether the subscriptions by the county court of Butler county to the 
stoclc of the railroad company, and the conveyances to that company, were 
valid, and whether the decree which the plaintiffs sought to hâve declared 
void was obtained by fraud, were questions of local law or practice, in re- 
spect of whieh the judgmént of the state court was tinal." 

This expression of opipion of the suprême court would hâve con- 
cluded any and ail considération of the questions already discussed, 
had not cpunsel for complainant inyoked the fourteenth amendment 
to the constitution of the United States, and claimed that he, or his 
grantges in title, had bçeh deprived of their property without ^ue pro- 
cees of law. This contention, which, for the reasons stated by Mr. 
Justice Harlan in prohouncing the opipion of the suprême court, 
cqùld not be considered by the suprême court, necessitated ,my ruhng 
upon tlie - questions already considered,, namely, whether Brayman 
and Bedford, and the direetors of the Cairo & Fulton Railroad Com- 
pany in office immediately prior to the sale of that road under the 
sell-out act, were necessaryparties to the suit of Butler county against 
the Cairo & Fulton Eailroad Company. In view of what has already 
been eaid in discussing thèse questions, it is my opinion that they were 
npt neçessary parties, but that ail necessary parties werp before the 
court in that case, and theref ore that the complainants, who içlaim un- 
der the parties défendant in that case, were not, by the decree in that 
case, deprived of their property without due process of law. 

The foregoing considérations resuit in the conclusion that complain- 
ant has no légal title to the lande in question by virtue of the sale 
under the, decree of foreclosure rendered in 1879 in the suit of Chou- 
teau against the Cairo ,& Fulton Eailroad Company et a,l. But coun- 
sel çontend that Butler county, and its grantees under its patents to 
the St. I/)uis, Iron Mountain & Southern Railway Oornpany (hereafter 
called the "Eailway Company") of 1874, and others, are estopped f rom 
asperting aught against complainant's title; and this by reason of the 
fàct that the county aesessed taxes against Chouteau upon the lands 
in question, and collected the same from him and his grantees, for 
aeveral years after the. date of his purchase, in 1882, and that the Eail- 
way Conapany knew of such assessment and pàyments, and allowed 
the same to be done. Jt is the settled law of this state that the assess- 
ment against, and collection of taxes frona, a, person, by a county of 
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this State, do not estop the couiity from afterwards asserting its own 
title to the lands against which such taxes were assessed. City of 
St. Louîs V. Grorman, 29 Mo. 593; City of Hannibal v. Draper's Heirs, 
36 Mo. 332; Sturgeon v. Hampton, 88 Mo. 203; Hooke v. Chitwood, 
127 Mo. 372, 30 S. W. 167. In addition to this, the tacts of the case 
do not, in my opinion, justify the application of the doctrine of 
équitable estoppel. From 1882 to 1893, during which time taxes 
were being paid by Chouteau and his grantees, there was unquestion- 
ably a spirited contention between Chouteau and his grantees, claim- 
ing title, notwithstanding the decree of 18C9, under the foreclosure 
proceeding, and Butler county and its grantees, claiming title under 
patents made after the decree of 1869, as to which title should prevail. 
Chouteau must be presumed to hâve known that his légal title was eut 
ont by the decree of 1869, and that notwithstanding his purchase, 
in 1882, there was a serions inflrmity in his claim to équitable title. 
He assumed to believe that the decree of 1869 would be held nugatory 
and Toid as to him, and instituted, or caused to be instituted, the suit 
of F. G. Oxley Stave Co. v. Butler Co., supra, for that purpose. 
Pending a hearing and détermination of that suit, Chouteau manifeetly 
desired to bolster up his title, if possible. Accordingly, soon after 
his purchase, in 1882, he voluntarily paid delinquent taxes assessed 
against the lands in controversy, — induced the county court to assess 
the same in his name for the year 1883. This assessment was after- 
wards set aside and annulled by the county court, presumably because 
the title stood, apparently, in the Eaiiway Company, under the grant 
of the county made in 1874. This action of the county court was so 
unwelcome to Mr. Chouteau that he employed an attorney to appear be- 
fore the court to reinstate the assessment against him. This was ac- 
complished in 1885, after several appearances; and he flnally suc- 
ceeded, on March 4, 1885, in getting a spécial tax book made, assessing 
thèse lands to him; and he paid taxes, and continued to do so for eight 
or ten years thereafter. Tlie question is whether the payment of 
taxes under such circumstances, and the receipt of them by the county, 
with the knowledge of the Railway Company, amount to an estoppel 
on the part of the county or the Eaiiway Company against claiming 
any titKî to such lands adverse to the Chouteau title. In my opin- 
ion, there are two satisfactory reasons why no estoppel arises out of 
such facts: First, Chouteau, and those claiming under him, knew that, 
according to the court and land records of Butler county, a perfect 
légal title to the lands in question was vested in Butler county and 
the Eaiiway Company; and, second, no deceit, fraud, or concealment 
of any kind was practiced either by Butler county or the Eaiiway 
Company to induce Chouteau to pay the taxes. On the contrary, the 
county protested against his paying them, to the extent, at least, of 
once striking the lands off the assessment, as against Mr. Chouteau's 
name. The Eaiiway Company made no représentations, concealed 
no facts, or took no steps whatsoever to induce Chouteau to take up 
or carry his self-imposed burden. Conveyances evidencing its title 
to the lands stood recorded in the public records of the county. Its 
name appeared on the assessment books as the owner of the lands un- 
til Chouteau made his purchase, and Chouteau voluntarily paid ail 
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delinquent taxes. The facts, in my opinion, ail show that Mr. Chou- 
tëau, with his eyes wide open to ail the facts, and with f ull knowledge 
6f the real title, with no déception, f raud, or misrepreeentation on the 
part of the real owner, set about creating a title by adverse possession, 
against the real owner, if possible. This, in my opinion, is not such a 
laudable and praiseworthy project as to particularly inspire a court of 
conscience to lend its aid in its accomplishment. How well he suc- 
ceeded in this will be presently shown. It is sufftcient to say that, 
in my opinion, the facts in this case do not permit the application of 
the doctrine of estoppel in aid of complainant's title, as against either 
the eounty or the Eailway Company. Brant v. Iron Co., 93 U. S. 
326; Steel v. Eeflning Co., 106 U. S. 447, 1 Sup. Ct. 389; Merrill v. 
Tobin, 30 Fed. 738. , 

Complainant next claims that he has acquired title to the lande in 
controversy by adverse possession by himself and his grantor. In 
considering this question, it is well to start out with the undisputed 
fact that the lands are what is known as "swamp or overflowed lands." 
Neither Mr. Chouteau nor his grantee, the complainant in this case, 
hâve ever had the actual possession, in the sensé in which thèse terms 
are employed in speaking of cultivated lands, but it is claimed that 
they hâve had ail the possession which wild lands are susceptible of. 
This is claimed to consist in certain surveys, blazing trees, running 
off of squatters, prosecuting trespassers, and generally keeping an eye 
on the lands. The évidence in relation to ail theee acts is extremely 
gênerai, and, indeed, the cross-examination of the witnesses produced 
to prove them shows that the "interest lands," as they are called, which 
are not involved in this case, were the subject of many of the alleged 
proprietary acts of Mr. Chouteau. Ail thèse acts, whether applicable 
to the lands in question or to the "interest lands," appear by the proof 
to be unSubstântial in character, and entirely insufflcient to establish 
that open, notorious, adverse possession, under a claim of right, which 
alone is held sufficient to destroy the title of the real owner. They 
signally fail to comply with the requirements laid down by the su- 
prême court of Missouri for such purpose. In Musick v. Barney, 49 
Mo. 458, it is said: 

"It would endanger property rights to permit a loose claim to land, with 
such acts of ownershjp only as might be exercised wittiout attracting the at- 
tention of the real owner, and without oceupancy, to ripen into title. The 
indications of the claim of possession should be so patent that the real owner 
could not be deceived." 

The following authorities are, in my opinion, conclusive against the 
claim of the complainant in this case: Leeper v. Baker, 68 Mo. 400; 
Pharis V. Jones, 122 Mo. 125, 26 S. W. 1032; Kye v. Alfter, 127 Mo. 
529, 30 S. W. 186; Carter v. Hornback, 139 Mo. 238, 40 S. W. 893. 
In addition to this, the proof shows that the Railway Company was 
during ail thèse years exercising acts of ownership, in offering to eell, 
and selling, parte and parcels of the lands in question, and that thèse 
lands were quite generally known throughout the community as "rail- 
road lands," — probably better known as "railroad lands" than as 
'Chouteau lands." 
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After giving a patient and impartial considération to ail tlie évi- 
dence in the case, guided by the true rules of interprétation as laid 
down by the suprême court, I am unable to flnd that Mr. Chouteau's 
possession was so open, notorious, and visible as to deprive the true 
owners of their title. In my opinion, the loose and uncertain general- 
ization of the witnesses with respect to Chouteau's possession, taken 
in connection with the évidence of acts of ownership of the Railway 
Company, whatever they may be worth, leave this case a very proper 
one for the application of the gênerai rule that possession follows him 
who has the better title. Complainant's bill must be dismiesed. 



AMERICAN STAVE & COOPERAGE CO. v. BUTLER COUNTY. 

(Circuit Court, E. D. Missouri, E. D. March 15, 1899.) 

No. 4,037. 

1. ConNTY — PowBB TO Makb Contract — Sale of Swamp Lands. 

A Missouri eounty, having power, under the statute, to sell its swamp 
lands, the proceeds to be devoted to their réclamation, and any surplus 
to be paid into the school fund, entered into contracts with a railroad 
ccjjnpany by which the latter, in considération of the conveyance to It of 
certain swamp lands, agreed to construet levées for the drainage ôf 
swamps. No right in such levées, or to their use when completed, was 
reserved to the railroad company. As constructed, they were continuous 
embanliments, without culverts, bridges, or trestles, were falrly well con- 
structed for the purpose of drainage, and were accepted by the eounty 
offlcers, and a conveyance of the lands made. Held, that the transaction 
was not ultra vires on the part of the eounty, though Its real purpose may 
hâve been to secure the construction of a railroad along such embank- 
ment. 

2. Same — Lâches — Acquiescence in Convbyance. 

A eounty aequiesced in a conveyance of certain swamp lands made by 
its offieers, for 20 years or more, without objection, recognizing the gran- 
tee as the owner, and collecting taxes from the lands. Held that, though 
the transaction by which the lands were disposed of may hâve been 
voidable, such acquiescence amounted to a ratification, and the eounty 
was barred by its lâches from asserting title, as against its grantee, 

3. EsTOPPEL— Grantob in Defeotive Deed. 

A vendor who undertook to deliver a sufflcient conveyance cannot take 
advantage of a defect In his own deed. 

4. QuiETiNQ Title— Equitable Jcihsdiction of Fedebal Court — Possession 

op Complainant. 

A circuit court of the tlnited States may entertain a suit in equity to 
quiet title to lands, where the complainant is in possession. 

In Equity. 

E. S. Kobert, for complainant. 
Wood & Douglas, for défendant. 

ADAMS, District Judge. This is a proceeding to quiet the title to 
certain lands, known as "swamp lands," which the complainant's 
grantor, the St. Louis, Iron Mountain & Southern Eailroad Company, 
claims to hâve acquired from the défendant eounty by three certain 
deeds, dated, respectively,January31, 1871,December 10, 1874, and De- 
cember 21, 1874. The considérations for theee conveyances are found 
in two certain contracts entered into by and between Butler eounty 
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aiid the raîlroad coinpany, of dates, réspectively, July 18, 1870, and 
December 28, 1872. TheSe côntracts, "when read togefher, obligated 
the rallroad Company to coiistruct certain levées on the Littie Black 
river thrôugh the Neely swamp, along the St. François river and along 
Bîacfc river, ail in Butler county; and alsoto construct one or more 
railwayg within said county, in such way that the roadbed should be 
raised above high-water mark. It appears that this work was so 
done as to meet the approvàl of the duly-coûstituted oiHcials of Butler 
coubty, and the deeds of 1871 and 1874, abofe referred to, were execut- 
ed and delivfired, as performance, on the part of Butler county, of the 
aforesaid contracts. It is novF contended by the défendant county that 
the intent and purpose of the contracts referred to were not to con- 
struct levées for drainage purposes, butto secure the building of 
railvpays through the county, by donating the swamp lands in question 
to the railroad company; and that the conttacts referred to, in so far 
as they contemplated the construction of . levées for drainage purposes, 
were a subterfuge resorted to by the parties to give color to their un- 
lawfol Project. The record contains much évidence, pro and con, upon 
this issue. The Neely Swamp levée was fairly well Constructed to 
serve, the putpose of drainage of; that swamp. It waà a continuous 
embankmeht, without culverts, tréstles, or bridges, and with no right 
reserved to the railroad company to ever employ the same as ils road 
way or bed. This particular levée is therefore not within the condem- 
natiôn of the rulé announced in the caées of Railway Oo. v. Hatton, 
102 Mo. 45, 14 S. W. 763, and St. I^uis,,C. Q. & Ft. S. Ry. C!o. v. Wayne 
Co., 125 Mo. 351, 28 S. W. 494. The faet, however, that, soon after 
the construction of this levé© was flnished, the county gave the rail- 
road company the right to use it as a roadbed, on condition that it 
w.ould ,at ail times maintain it as an è;ffective levée; Caste some dis- 
crédit upon the real intent of the original transaction. The proof 
alsp ehows that the levée work done by the railroad company along 
the Black river, Little Black river, and St. François river, under said 
contracts, waS done to the expressed satisfaction of the county offlciala 
in authority at the time. If this does not appear cleàrly by the proof, 
it is presumed from the exécution of the deeds, which was only to be 
done after the work was completed. Although the doing of this work 
is not mentioned speciflcally in the order of the county court directing 
the exécution of the last two conveyances of 1874 to the railroad com- 
pany; â^ a considération for the conveyances, it is fairly comprehended 
within the gênerai language employed. Not only so, but the proof 
shows that this work was either paid for by the conveyance of 1874, 
or not at ail. I hâve no diificulty in finding, from the proofs, that the 
doing of this last-mentioned work was the substantial considération 
for the conveyances of 1874. Whether Butler county secured the con- 
structioii of ahy raîlroads throughout the county, as an additional con- 
sideratioii moving it to the éxecution of thèse conveyances, or not, I 
dôiict need now to consider. There is, as already stated, a valuable 
considération expressed in the contracts of 1870 and 1872, and for the 
conveyalices tnade in pursuantoe thereof, of dates 1871 and 1874; and 
thèse cotitracts were clearly within the power of the county court to 
make. Its flrst trust and duty, with respect to ail its swamp lands, 
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were to use the same for the purpose of securing the drainage of the 
swamps. This purpose was the ostensible object of the contracts in 
question, and, on the authority of the cases already cited (Kailway Go. 
V. Hatton and St. Louis, C. G. & Ft. S. Ry. Oo. v. Wayne Go., supra), 
thèse contracts were not ultra vires. 

In expressing the foregoing views, I am not oblivious to the his- 
torical facts connected with the swamp land in question in this state; 
neither do I underestimate the force of the évidence to the effect that, 
through the instrumentality of a friendly land commissioner, and with- 
in the latitude afforded by the gênerai language of the contracts, an 
opportunity for the exercise of partiality to the railroad company was 
afforded; and I do not doubt but that, in the désire for securing rail- 
roads through the county, which generally prevailed 25 years ago, its 
officers lent a willing ear to any plausible scheme to that end; and, 
if the county had seasonably instituted some proceedings for rescind- 
ing the contracts and conveyances in question, it may be that relief 
could hâve been afforded. But a différent question is raised at the 
présent time. The railroad company, upon securing title to the lands 
in question, in 1871 and 1874, proceeded to exercise such acts of 
ownership and control over them as their locality and condition per- 
mitted. It, and its rival clairnant to title, Mr. Chouteau, paid the 
taxes duly assessed by Butler county for a period of 20 years or more. 
During this period, and until the year 1894, the county at no time sug- 
gested, by act, word, or deed, that it claimed any interest in the lands 
involved in this case, but apparently fully acquiesced in the title of the 
complainant's grantor, the St. Louis, Iron Mountain & Southern Rail- 
road Company. In 1894, the county, for the lirst time, pretended to 
owa the lands. By an order of its county court, made of record on the 
2d day of October, 1894, it first assert ed a claim to ownership. By 
this and other successive orders, of dates, respectively, December 31, 
1894, and April 9, 1895, it asserted an ownership of the same, and 
undertook to make, and did make, a çontract looking to the disposition 
thereof. Thèse several orders, and the contracts involved in them, 
standing of record in the public records of the county court, are a 
serions menace to the complainant's title, and clearly indicate a pur- 
pose on the part of the county to repudiate its conveyances to the 
railroad company of 1871 and 1874, and to resell the lands so con- 
veyed, to others. Not only does this appear from an inspection of 
such records, but the defendant's answer in this case présents a clear 
statement of its présent attitude of résistance to complainant's title, 
and its détermination to add additional embarrassments to theisecure 
enjoyment and free aliénation of the same. It is altogether too late 
for the county to take any such position. Its acquiescence for 20 
yearj or more effectually bars it from any attempt at rescission at 
this late day. Applying the principle announced by the suprême 
court of the United States in the case of Boone Co. v. Burlington & M. 
R. R. Co., 139 U. S. 684, 11 Sup. Ct. 687, the county, by its delay or 
lâches, has eflectually ratified what was, at the worst, but a voidable 
transaction between it and the railroad company. To the same effect, 
also, are the cases of Dunklin Co. v. Chouteau, 120 Mo. 577, 25 S. W. 
553, and F. G. Oxley Stave Co. v. Butler Co., 121 Mo. 614, 26 S. W. 367. 
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The objection iflade to the deed of January 31, 1871, that the com- 
missioner who exjecuted it failed to afiQx his scrawl or séal, is unavail- 
ing in this action against Butler county. Tlie deed, if not valid to 
pass the légal title, clearly passes the équitable title, as against Butler 
county, which received the considération, and undertook to deliver a 
sufQcient deed of conyeyance therefor. Wilcoxon v. Oeborn, 77 Mo. 
621. The complainant, being in possession of the lands in contro- 
versy, is, by authority of Sharon v. Tucker, 144 U. S. 533, 12 Sup. Ct. 
720, and Sanders v. Devereux, 19 U. S. App. 630, 8 C. C. A. 629, and 
60 Fed. 311, entitled to the équitable relief prayed for. Counsel may 
prépare a decree. 



ETJMMEL V. BUTLER OOtJNTT et al. 

(Circuit Court, E. D. Missouri, B. D. March 15, 1899.) 

No. 4,034. 

1. Unitbd Statbs CouRTa— Following Statb Décisions. 

Décisions of a state court of last resort, whieli hâve become raies of 
property as to land titles witliin Its limits, will be followed by tlie United 
States courts sltting therein. 

3. Samb. 

Décisions of a state court of last resort construing a state statute wUl 
be followed by United States courts. 
8. Mortgagbs — Validity — Bstoppel — Lachbs. 

Wbere the validity of a mortgage of land by a county to secure payment 
of a rallroad stock snbscrlption was not questioned for more than 30 
years after its Issuance, and untll after the property had been sold under 
foreclosure and passed to bona âde purchàsers, the county is estopped by 
such lâches from thereafter claimlng that the mortgage was invalid. 

4. QUIBTING TiTI/E— PUECHASBB WITH KoTICB. 

Where the holder of the légal title to swamp lands had such actual 
possession as the lands were susceptible of, he is entitled to a decree qui- 
etiUg his title, as against a subséquent purchaser from the common 
grantor, with notice of the record title. 

In Equity. 

John F. Shepley, for complainant. 

M. L. Clardy, E. S. Robert, and Wood & Douglas, for défendants. 

ADAMS, District Judge. This is a suit to cancel certain alleged 
eonveyances affecting a large quantity of ewamp lands situate in 
Butler county, Mo., as clouds upon complainant's title. The larger 
portion of thèse lands is embraced in the mortgage, of date May 23, 
1857, executed by the Cairo & Fulton Kailroad Company to Moore, 
Wilson, and Waterman, trustées, to secure tlie payment of an issue 
of $1,600,000 in bonds of said railroad Company, and is subject to 
the considérations which constrained this court, in the case of Bump 
V. Butler Co. (decided at this term) 93 Fed. 290, to hold that the 
decree of 1869, rendered in the suit ôf Butler county against the 
Oairo & Fulton Eailroad Company et al., is conclusive against Bump's 
légal title. It is unnecessary to restate the reasons which resulted 
in that holding. The same resuit is neceesarily reached in this case 
with respect to ail of the lands in controversy which are in the same 
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situation with respect to title as those involred in the Bump Case. 
As to any lands, therefore, described in complainant's bill in this (;aee 
"whlch are embraced in the mortgage of 1857, foreclosed by the de- 
cree of the suprême court of Missouri in 1879, and purchased by 
Charles P. Chouteau, the complainant in this case is entitled, for the 
reasons stated in the Bump Case, to no relief. But différent ques- 
tions are presented in this case with respect to 3,040 acres of land, 
described in complainant's bill as situate in township 23, range 3 E. 
Thèse lands are known, and will hereafter be referred to, as "interest 
lands." 

By reason of the claim of certain settlers to some parcels of land 
patented to the railroad company by the county in satisfaction of the 
two subscriptions of that county to the capital stock of the Cairo & 
Fulton Kailroad Company, of date, respectively, October 24, 1854, and 
December 6, 1855, the county of Butler on September 23, 1858, con- 
veyed, in exchange therefor, to the railroad company, the above-men- 
tioned interest lands. The railroad company afterwards, on October 
6, 1858, conveyed said interest lands, by a supplemental deed in the 
nature of a mortgage, to Moore, Wilson, and Waterman, under and 
subject to the same trusts as were expressed in the mortgage of May 
23, 1857, executed by the railroad company to secure the payment of 
its bonds. Mr. Chouteau, as holder of said bonds, on June 6, 1886, 
instituted a suit to foreclose the supplemental mortgage of 1858. This 
suit resulted in a decree of forecloeure, and a sale of the mortgaged 
lands, by a commissioner appointed for that purpose, to the grantor 
of Charles P. Chouteau, who, after having acquired the title, in 1893 
sold and conveyed the lands so by him acquired to the complainant 
in this case. The validity of this supplemental mortgage was not 
involved in, or affected by, the decree of 1869; but the défendants 
aseail this title on the ground that said subscriptions of Butler county 
to the capital stock of the railroad company were made without 
flrst having secured the consent of the taxpayers of the county at 
an élection held for that purpose, and claim that for this reason 
the title to the said interest lands in fact never passed out of But- 
ler county by the deed of September 23, 1858, to the railroad company, 
and, as a necessary conséquence, never passed by the supplemental 
mortgage of 1858, or the sale under the foreclosure proceedings in 
1886. Several persons, who, according to the averments of the bill, 
claim différent portions of thèse lands, were originally made défend- 
ants. Some of them answer, disclaiming any right in and to the 
lands in question ; and the complainant, prior to the submission of this 
cause, dismissed his bill as to ail others who were alleged to hâve some 
claim to thèse interest lands, except Butler county and one John 
Mangold. So far as the interest lands are concerned, therefore, the 
controversy stands between the complainant, holding title under Mr. 
Chouteau, and the défendant Butler county, with respect to ail of said 
interest lands except the S. W. | of section 27, township 23, range 
5, which, it appears, was sold nine years ago by Butler county to John 
Mangold. 

The défendants not being aided by the estoppel of the decree of 
1869 with respect to their title to thèse lands, the question whether or 
93 F.— 20 
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not the abore-mentioned eubscriptions of Butler county to the stock 
of the Cairo & Fui ton Kailroad Company were valid, notwithstand- 
ing the fact that there was no antécédent élection to secure the assent 
thereto, of the taxpayers of the county, must be disposed of. I do 
not regard this as an open question in this state at the présent time. 
The cases of Dunklin Go. v. Dunklin Co. Court, 23 Mo. 449; Barrett 
V. Court, 44 Mo. 197; Chouteau v. Allen, 70 Mo. 290; and Dunklin 
Co. V. Chouteau, 120 Mo. 577, 25 S. W. 553,— hold, in effect, that the 
want of such an élection did not, in the light of contemporaneous 
législation, invalidate the subscriptions. Whether this conclusion is 
reached by giving force and effect to the act of December 10, 1855, 
as curing the defects arising f rom want of such élection, provided the 
deeds were made after the act of December 10, 1855, went into effect, 
or whether, the conclusion is reached for other considérations, is im- 
material. Theee décisions, as Judge Black remarks in Dunklin Co. 
V. Chouteau, supra, hâve become rules of property. They are also, 
under well-recognized authority, binding upon this court, as a con- 
struction of local laws by the court of last resort in this state. 

There is also another ground which, in my opinion, precludes the 
county of Butler f rom setting up the invalidity, if there be any, of the 
subscriptions. The eupplemental mortgage of 1858 stood unchallenged 
by Butler county, or any other person holding under it, from its 
date, — certainly up to nine years ago, when, according to the proof, 
Butler county sold one-quarter of a section of the land described m 
said mortgage to John Mangold,— and, except for that single sale, 
unchallenged until Butler county entered into the contraet with 
Greorge B. Wheeler recorded in the records of the county court of But- 
ler county on the 2d day of October, 1894. By this and other orders 
of the county court of Butler county, found recorded upon its records 
under the date» of December 31, 1894, and April 9, 1895, it is clear 
that that county asserted an ownership ove;" the lands in dispute, and 
undertook tojmake contracts looking to, their disposition. As re- 
marked in the case of American Stave & Cooperage Qo. v. Butler Co. 
(just decided) 93 Fed. 301, the«e several orders, and the contracts in- 
volved in th©m,constitute a menace to complainant's title, and clearly 
indicate a purpose on the part of, Butler, cqunty to repudiate its con- 
reyance to the Cairo & Fui ton Kailroad Company, of date 1857, and 
to resell the lands, so conveyed, to others. During ail this period, 
then, — f rom. 1855 up to 1894,— Butler cpunty was silent, when it 
ought to hâve; spoken,, and declared its subscriptions to the stock of 
the railroad company in valid and! yoid. During this period, bondsi 
secured by the mortgage executed by the railroad company were is- 
sued and eold; a foreclosure under the mortgage followed, the lands 
were successively purchased and sold, and flnally the title has been 
lodged in the compl^nant in this case, who, so far as the record shows, 
is a purchasep without any knowledge, of record or otherwise, of any 
claim of Butler county to the lands in question. In the midet of liti- 
gation assailing nearly ail, if not ail, other titles in the several coun- 
ties possessing swamp lands, the title of record of thèse so-called in- 
terest lands has never been questioned until, as already stated, in 
1894, with the single exception of a sale to John Mangold already 
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referred to. With the gênerai disposition of Butler county, as shown 
by historié litigation, to assert ail manner of claims to thèse lands, 
it is reasonable to believe that the failure to do so with respect to thèse 
so-called interest lands for 30 or 40 years persuaded purchasers that 
Butler county made no claim thereto. At any rate, I am clearly of 
the opinion that it cannot now, at this late day, be permitted to say 
aught against the légal title as it stands in the complainant. Its 
acquiescence for 30 or 40 years bars it from any attempt at rescission 
of its subscriptions. The county must be held to hâve effectually rati- 
iied its subscriptions, if, indeed, they were not strictly valid, by its 
long delay and lâches in asserting any claim to the contrary. Boone 
Co. V. Burlington & M. E. E. Co., 139 U. S. 684, 11 Sup. Ct. 687. 

The quarter section of land purchàsed nine years ago by défendant 
John Mangold stands in no différent situation than the balance of 
thèse lands. He purchàsed with his eyes wide open. The record title 
was clear against him, and his title was taken from Butler county 
with constructive knowledge, at least, thereof. The complainant, hav- 
ing that constructive possession which follows the légal title, and 
having also ail such actual possession of thèse interest lands as they 
are susceptible of, is entitled, under the authority of Sharon v. Tucker, 
144 U. S. 533, 12 Sup. Ct. 720, and Sanders v. Devereux, 19 U. S. App. 
630, 8 C. G. A. 629, and 60 Fed. 311, to the relief prayed for ae to such 
interest lands. It results that the bill must be dismissed as to ail 
the lands except those involved in the supplemental mortgage, and 
hereinbefore designated as "interest lands"; and as to thèse lande 
there will be a decree as prayed for, and counsel may prépare the 
same. 



CONSOLIDATED STORE-SERVICE CO. v. DETTENTHALER. 

(Circuit Court, W. D. Mlchigan, S. D. April 6, 1899.) 

Equity Practice— Final Record in Fedebal Courts— When Requihed. 

The final record in equity and admiralty causes, provided for by Eev. 
St. U. S. § 750, Is intended to answer the purpose of the enrollment of the 
decree under the former chancery practice, which was primarily to pro- 
vide a permanent mémorial of the rights of the parties as adjudieated; 
and no final record is required where there has been no adjudication inter 
partes, except in cases where there has been an adjudication of costs to 
ofBcers when the record should be made. When a bill has been dis- 
missed voluntarily or by stipulation of the parties, and the costs are paid, 
no final record is required. The spécial enrollment provided for by rule 
15 of the United States courts for the district of Mlchigan, to be made on 
request of the soliciter of either party, is in addition to the final record 
directed by the statute. 

In Equity. On application for direction of the court in a matter 
of costs. 

Charles W. Nichpls, for complainant. 

SEVEEENS, District Judge. In this case, which has been dis- 
missed by stipulation of the parties, a question is made by counsel for 
the complainant as to whether the case is one in which a final record 
should be made by the clerk, and paid for by the complainant. The 
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question involved is one upon which, so far as I know, no reported 
judicial détermination bas hitherto been made in this district, although 
it has been informally discussed and considered on several occasions. 
Thie practice bas proceeded, witiiout critical examination of the sub- 
ject, upon a ratlier libéral interprétation of the provisions of section 
750, Eev, St. U. S., and of rule 15 of tlie rules of the United States 
courts for the district of Michigan, in equity, made under the authority 
of gênerai equity rule 89 and Eev. St. U. S. § 918. It will be noticed 
that neither section 750 of the Revised Statut es nor rule 13 extends 
to cases at the common law, and applies only to cases in equity and in 
the admiralty. Section 750 provides that "in equity and admiralty 
causes, only the process, pleadings, and decree, and such orders and 
mémorandums as may be necessary to show the jurisdiction of the 
court and regularity of the proceedings, shall be entered upon the 
final record"; but rule 15, above mentioned, further provides that 
upon the request of the solicitor of either party the spécial enrollment 
therein mentioned shall be made and flled by the clerk, and is in ad- 
dition to the final record directed by the statute. Apparently 
section 750 makes a provision which is generally applicable to equity 
and admiralty causes for the making of a final record which shall 
serve the purposes of the former practice of enrolling the decree in 
courts of chancery, and its proper construction should be made upon 
due regard to the former practice in respect to the matter therein 
provided for. The gênerai equity rules contain no provision for 
enrollment of decrees, and I take it those rules are to be regarded as 
supplemented in this respect by the provisions of the statute. By 
the former practice there was not, customarily, any enrollment if 
nothing was determined in the case; that is to say, if no decree or 
order had been entered which adjudicated any right or advantage to 
one party or the other upon the matter of the pleadings. The essen- 
tial purpose of the practice of enrollment was to provide a permanent 
mémorial upon which the rights of the parties as adjudicated could 
be thereafter more safely preserved and certainly shown. It was 
held by Judge Speer in Blain v. Insurance Co., 30 Ped. 667, that this 
enrollment should include ail orders made in cases where there had 
been such an adjudication of costs to ofScers. I am not sure but this 
extends the bounds of the statute somewhat, my impression being 
that in strictness the practice, supplemented by the statute, did not 
go beyond cases of decrees or orders inter partes; but as the décision 
above mentioned was in a court of co-equal power and jurisdiction, 
and the reasons for construing the statute thus broadly given by the 
learned judge seem reasonable, I am content to follow his ruling. 
Such, then, is my construction of the gênerai provisions of the stat- 
ute. The spécial enrollment provided for by our rule 15 is to be made 
upon the spécial request of either party, and accords a privilège 
which is not given by the statute. At the common law, after final 
judgment a judgment record or roU was made up from the entries and 
minutes of the clerk, and this was the final and permanent évidence 
of the rights of the partiesf as secured by the judgment. This prac- 
tice for a long time prevailed in some of the states in the Union, and 
perhaps still continues in some of them. In others — as in Michigan, 
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where the proceedings of the court are required to be spread upon the 
journal as tke business proceeds — no final record or roll is required 
to be made up, statutory provisions in that regard having been held 
to supersede the old practice. Norvell v. McHenry, 1 Mich. 227; 
Prentiss v. Holbrook, 2 Mich. 372. As the practice in the fédéral 
courts in the district is the same as that of the state court, and the 
manner of keeping the journals of the law court is the same, it has beeu 
a question whether any final entry corresponding to the judgment 
or roll of the former practice is now required in common-law cases; 
but the présent inquiry does not involve that question, and no final 
opinion is given upon it. But, as the purpose of the judgment rec- 
ord in a court of common law w:is the same as that of the enrollment 
of the decree in the chancery court, there is an inference to be drawn 
from the practice in regard to making up the judgment record. From 
the fact that no judgment record was made up in the absence of a 
judgment, or something having équivalent effect as a détermination 
of rights was made in the case, the inference from the analogy would 
be that there was no such requirement in the substance of things in 
the common-law practice. Of course, it results from what has been 
said that when the Mil is dismissed voluntarily or by stipulation of 
the parties without any adjudication, and the costs are paid, no final 
record is required. The clerks of the circuit and district courts will 
follow the foregoing construction of the statute and rule in making 
up final records and enroUments in equity and admiralty cases, re- 
spectively. No provision ie made by rule for any enrollment in ad- 
miralty cases. But the statute directs a final record to be made in 
such cases; that is, such cases as hâve reached a détermination of the 
kind above mentioned. 
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SAÎîfiOÈN, Circuit Judge. This is an appeal Irom a decree which 
disiûigsed a bill exhibited by the àppellant, Simon M. Simpson, ag^inst 
thi^'^rst National Bank of Denver, tlie appellee, for an account of the 
prôcfeeds pf certain personal property, wliich the àppellant allegçd 
that he hàd transferred and delivered to the bank as collatéral se- 
curity for the payment of his indebtedness to it. On March 2, 1887, 
Simpson owed the bank |33,685.31. He owned three lots and a house, 
in which he liVed, which were worth about §12,500; a stock of cigars, 
pipes, and bthêr articles used by smokers, and some flxtures in a 
stoPe in Denver, which were worth about $21,000; and a large stock 
of cigars and tobacco in the United States bohded warehouse in that 
city, on which the duties had not been paid, and which were repre- 
sented by bills of lading, and werè worth about |25,000. For the 
sake of brevity, we shall call the hquse and lots the "résidence," the 
stock Qî cigars, smokers' articles, and 'flxtures in thé store the "store," 
and the stock of cigars and tobacco in the bonded warehouse the 
"bonded gobds." David S. Moffat was the président, S. N. Wood was 
the cashier, and H. Z. Salomon was a brother of a former director, 
and a cûstomer of the bank, who was engaged in the groCery business 
in Denver, and was familiar with ail the facts relative to this trans- 
actiôh as thèy occurred. On March 2, 1887, Simpson tpld Wood that 
hé was insolvent, and that he was Willing to securé the payment of 
hîs indebtedness to the bank; and thereupon, undçr Wood's direction, 
he deeded thé fesidènce to Mm, convéyed the store by a bill of sale 
and (Jelivered it to him, and assigned the bills of lâding of the bonded 
goods tô tbe bànk as security for $23,000 of his debt, for which amount 
he gave néw notes on that day. Tte considération recited in the deed 
was $7,500, and the considération recited in the bill of sale was the 
same amount. For this deed and bill of sale he was given a crédit 
of $15,000 on the books of the bank, and he was given a crédit of 
$23,000 for his new notés, making his crédit, in ail, $38,000. This 
crédit paid his overdraft and his old notes, and left a balance of 
$4,314.69 to his crédit still. For this balance, the bank issued its 
certiflcate of deposit, but made it payable to its président, Moffat, in- 
stead of to Simpson, and Moffat retained it in the bank. It was never 
delivered to Simpson, but in ISTovember, 1888, it was canceled, and 
credited to profit and loss on the books of the bank, as an offset to a 
note of $5,000, which had been made long subséquent to March 2, 
1887, by the Only Chance; Mining Company, a corporation of which 
Simpson was treasurer and manager, and which had been indorsed by 
Simpson. 

It is conceded by the bank that thç bonded goods were assigned to 
it as collatéral security for the new notes for the sum of $23,000, 
which was a part of Simpson's old debt of $33,685.31. The contro- 
versy was over the store. The àppellant alleged in his bill that this 
was assigned and convéyed as security for his debt, and he now in- 
sista that the résidence and the store, as well as the bonded goods, were 
transferred to secnre his entire debt. On the other hand, the bank 
maintains that it bought the résidence and the store outright, for 
$7,500 each. The àppellant did not charge, in his bill, that the rési- 
dence was convéyed as security; so that the nature of the title to it 
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which the bank acquired arises incidentally. The real issue is whether 
the transfer and delivery of the store to Wood was a purehase thereof 
by the bank for |7,500, or an assignment of it to the bank in trust, 
to sell and to apply the proceeds to the payment of Simpson's debt, 
and to return the surplus to hina. Upon this issue only two witnesses 
testified, Simpson and Wood, and their testimony is irreconcilable. 
We are therefore remitted to the surrounding circumstances, and 
to the acts of the parties while they were disposing of this property, 
for convincing évidence of the truth. The written instruments made 
by the parties at the time generally constitute persuasive, if not con- 
trolling, proof on such an issue; but they are of slight signiflcance 
hère, because it is conceded on ail hands that they do not évidence the 
truth. The deed and Mil of sale, and the entries in the account 
books of the bank, show that Wood bought the résidence for |7,500, 
that he bought the store for $7,500, that he paid Simpson $15,000 for 
them, and that Simpson paid this money to the bank; but Wood testi- 
fled that he had no idea of taking the store or of assuming the pay- 
ment of $7,500 to the bank on account of it, that in ail his transac- 
tions with Simpson he was really acting for the bank, and that f 10,- 
685.31 of the $15,000 was a crédit to Simpson on his debt to the bank, 
while the balance, of $4,314.69, was not paid to Simpson at ail at the 
time, but was put into the form of the certiôcate of deposit we hâve 
mentioned, payable to the order of the président of the bank, and was 
left in his hands to cover any contingencies that might arise. Courts 
of equity look through the form into the actual character of a trans- 
action (Marshall v. Tliompson, 39 Minn. 137-142, 39 N. W. 309, and 
cases there cited), and it clearly appears from the testimony of the 
witnesses for the bank that this transaction was in fact between a 
debtor and his créditer, between Simi)son and the bank, and that the 
deed and the bill of sale were not, as they appeared to be, conveyan- 
ces to a purchaser who was a stranger, but to the créditer, the bank. 
It is not claimed that the bank was forbidden to become a pur- 
chaser because it wâs a créditer; but where the relation of debtor 
and créditer, or of mortgagor and mortgagee exists, and conveyances 
are made, or property is delivered by the debtor to the creditor, the 
légal presumption is that the relation continues, and that the trans- 
fers were made as further security for the debt. Marshall v. Thomp- 
son, 39 Minn. 137, 140, 39 N. W. 309; Holridge v. Gillespie, 2 Johns. 
Oh. 33; Holmes v. Grant, 8 Paige, 243, 251; Clark v. Henry, 2 Cow. 
324; Hone v. Fisher, 2 Barb. Ch. 559. 

When the arrangement for thèse conveyances was made, the rela- 
tion of debtor and creditor, and the relation of mortgagor and mort- 
gagee, existed between Simpson and the bank. He owed it $33,685.31, 
and Wood held his deed of the résidence as security for this debt. 
Before entering upon a discussion of the disposai of the store, we will 
briefly indicate the facts proved with référence to the résidence. The 
old deed, which Wood held to secure the bank, had never been re- 
corded. It was destroyed, and a new deed, dated March 2, 1887, recit- 
ing the considération of |7,500, was made to Wood, and recorded. 
The familiar rule, "Once a mortgage, always a mortgage," left the 
presumption that this second deed was a mère security for the debt 
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so strong that convincing évidence was required to overcome it. But 
the only évidence produced was that of Wood, and this was contra- 
dicted by that of Simpson. The subséquent treatment of this real 
estate by the bank does not strengthen Wood's testimony. On its 
account bocks, real estate was charged with |7,500 on account of the 
résidence, in accordance with the theory of a purchase; but on No- 
vember 19, 1888, real estate was charged with |5,000 more on account 
of this property, and on the same day a note of Simpson's corporation, 
the Only Chance Mining Company, was paid. It is diflflcult to resist 
the conclusion that this note was paid by this résidence property, 
and this inference seems to be strengthened by the fact that on Jan- 
uary 16, 1889, the résidence was sold for .|9,000 cash, or its équivalent, 
and for other lots worth f3,500, and real estate was credited with 
112,500, the sum of |7,500 and |5,000, on account of it. This account 
strongly indicates that the bank considered the interest of Simpson 
in the résidence suflficient, in November, 1888, more than 20 months 
after it claims to hâve purchased it, to pay a debt of |5,000 due to it 
from his corporation. We will not pursue the discussion of the title 
to this property further. The fact that it was already mortgaged 
to the bank when the deed of March 2, 1887, was made, the fact that 
the considération recited in that deed was |d,000 less than the value 
of the property, and the fact that 20 months later the bank appears to 
hâve used Simpson's interest in it to pay an obligation of his corpora- 
tion for |5,000, militate strongly against the testimony of Wood that 
the bank bought the property outright. 

We turn to the considération of the main question, — whether 
the store was bought by the bank for |7,500 or transferred to it as 
security for Simpson's debt. When the agreement of March 2, 
1887, pursuant to which the bill of sale, the deed, and the transfer 
of the bonded goods were made, was discussed, H. Z. Salomon was 
présent. Wood took possession of the store on the same day that 
the bill of sale was made. He immediately proceeded to pay the 
duties on the bonded goods, and turned them over to Salomon, 
who, with the aid of Simpson, sold them and accounted to the bank 
for the proceeds. On March 5, 1887, three days after he received 
his bill of sale, Wood transferred and delivered the store to Salo- 
mon, and took hjs promissory note for $7,500, signed "13.. Z. Salo- 
mon C. S." "C. S." indicated "cigar store." The bank claims, and 
Wood testifled, that this was an absolute sale of the store to Salo- 
mon for |7,500. At this time, Salomon was in active business as 
a grocer in the city of Denver, was in good crédit, and had an in- 
dividual account with the bank. He opened another account with 
this bank, in the name of "H. Z. Salomon Cigar Store." In this 
account he deposited indiscriminately the proceeds which he realiz- 
ed from the store and those which he received from the bonded 
goods. On March 25, 1887, Salomon, "Simpson, and Wood sold the 
store to one Hyman for about $21,000, and deposited the proceeds 
of this sale in Salomon's cigar-store account. Simpson showed 
the goods and assisted to negotiate the sale; Wood flxed the 
amount of cash required of the purchaser, Hyman, and the time 
and terms of his deferred paymentsj and Salomon or Wood re- 
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ceîved the notes and cash from the purchaser, and deposited tliem 
in SaJomon's cigar-store account. Just before the deposit of the 
proceeds of this sale was made, the cigar-store account was over- 
drawn more than |5,000. Immediately after this deposit was 
made, there was a balance of more than $15,000 to its crédit. 
Thereupon, and on the same day, Salomon checked out of this ac- 
count, and paid over to Wood, for the bank, |12,6G0.35. Of this 
amount, |7,543.05 was applied to the payment of Salomon's cigar- 
store note of |7,500, which he made when he took the store, and 
15,117.30 of it was indorsed on Simpson's notes for .$23,000, which 
he made on March 2, 1887. More than f3,500, and probably ail of 
this 15,117.30 so indorsed on Simpson's note, was a part of the 
proceeds of Salomon's sale of the store to Hyman; and Wood knew 
it. It is certain that it could hâve corne from no other source, be- 
cause up to that day Salomon had not received from the bonded 
goods as much as he had expended on their account, and, while he 
deposited |21,700.64 on that day, only |1,314.88 of it appears to 
hâve come from the bonded goods. At this time, Wood had paid 
out, for duties and for freight on the bonded goods, much more 
than he had received from them; so that the proof is conclusive 
that the larger part of the |5,117.30 paid over to the bank on Sal- 
omon's cigar-store check, 20 days after it claims that it had sold 
this store to Salomon, was the proceeds of the sale of that store 
to Hyman, and was received, and applied by its cashier, as Simp- 
son's money, in part payment of Simpson's notes. After the sale 
of the cigar store Salomon continued to sell the bonded goods, to 
deposit their proceeds in his cigar-store account, and to pay over 
to the bank from time to time the amounts which he realized. Out 
of the funds deposited in this account, he paid over to Wood, for 
the bank, |10,000 on May 13, 1887, |5,000 on August 4, 1887, and 
14,649.10 on October 5, 1887. The payments of f 10,000 and |5,000 
were credited on Simpson's notes, and Wood used $4,246.68 of the 
payment of October 5, 1887, to make the final payment on the last 
of them. This was done on October 5, 1887. After Simpson's 
notes were paid, according to the indorsements upon them, and ac- 
cording to the entries in the books of the bank, Salomon and Wood 
agreed that Salomon was entitled to $2,000 for his services in this 
matter; and on October 14, 1887, he checked $2,000 out of his 
cigar-store account, and deposited it in his individual account, in 
payment of his services. There are many minor facts and circum- 
stances which we cannot stay to recite, and many subordinate is- 
sues upon which the testimony is conflicting and its elïect doubt- 
f ul ; but the salient facts to which we hâve adverted are either ad- 
mitted by the parties or established by the évidence beyond doubt 
or cavil. 

The court below presumably found that the store was sold to the 
bank for $7,500, for it dismissed the bill; and we hâve examined 
this record in view of the rule that where the court below has 
considered conflicting évidence, and made its flnding and decree, 
they are presumably correct, and should be permitted to stand un- 
less an obvions error has intervened in the application of the law, ox 
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some serious or important mistake bas bcen made in the considéra- 
tion of the évidence. Warren v. Burt, 12 U. S. App. 591, 600, 7 
0. C. A. 105, 110, 58 Fed. 101, 106. But the more carefully we hâve 
read this record, and the more critically we hâve analyzed the évi- 
dence it contains, the more f orcibly has the conclusion" been borne 
in npon our ihinds that there never was any sale of this store to 
the bahk. To constitute a sale of this property to the bank, some- 
thing more than a mère bill of sale to its cashier was required. 
A bill of sale, without more, would necessarily bave the effect to 
charge the bank with the fair value of the property. To make a 
sale, there inust be an agreement of sale, a meeting of the minds 
of the parties on its terms, and a performance of the agreement. 
New, the burden of establishing this agreement, of proving this 
meeting bf the minds Of the parties, was upon the bank. Not only 
this, but the relation of debtor and créditer, and the relation of 
mortgagor and mortgagee, existêd between Simpson and the bank 
before'and at the time of the transaction of March 2, 1887; so that 
there was a légal presumption that thèse relations continued, and 
that any transfers or conveyances of property from the debtor to 
the créditer were made, not in payment of, but as further security 
for, the debt. It necessarily follows that a bare prépondérance of 
evideice of an agreement of sale was insuflQcient to discharge the 
burden which résted upon the bank. Substantial and persuasive 
évidence of the meeting of the minds of the parties upon the terms 
of the sale was required to overcome the légal presumption, and 
to establish the f act. This requii'ement was not met by the testi- 
mony for the bank. It produced but one witness to the contract, 
and he was contradicted by the appellant. Thus, the sale was left 
upon the oral testimony, with the légal presumption against it, 
and no prépondérance of testimony in its favor. When we look 
beyond the oral testimony, when we read and analyze the entire 
évidence, we find the aets of the parties, which generally speak 
louder and more truthfully than their words, inconsistent with the 
theory of a sale, and explicable only on the supposition that the 
résidence and the store were transferred to secure, and not to pay, 
the debt. If the résidence and the store were sold, the considéra- 
tion paid would naturally hâve been nearly the fair value of the 
property. If they were transferred as security, the considération 
would be immaterial, and would, perhaps naturally, bear little 
relation to the actual value of the property. The theory of the 
bank is that Simpson sold to it, in payment of his debt, the rési- 
dence, worth 112,500, for |7,500, and the goods in his store, worth 
$21,000, for 13,185.31. We do not, overlook the fact that the bank 
contends that the nominal considération for the store was |7,500, 
but we also remember that it concèdes that it put ail but $3,183.31 
of this considération in the certiflcate of deposit, to which we hâve 
repeatedly referred, which was payable to the order of its prési- 
dent, and was kept in the bank, as Wood says, "to cover any con- 
tingencies that might arise." Fréquent and repeated efforts hâve 
donc much to strengthen our faith, but it is too tense a strain on 
our credulity to beliève that this debtor sold property worth |33,- 
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500 to his créditer for |15,000, and then turned. over $4,314.69 of 
this considération, which was due him in cash, to secure his pur- 
chaser against any contingencies that might arise. 

It was a wise and reasonable précaution for Salomon to open a 
separate account with the bank under the name of "H. Z. Salomon 
Cigar Store," and to place in that account the proceeds of the 
bonded goods which the bank held as collatéral security to Simp- 
son's debt, and which Salomon was selling for it. He held thèse 
goods and their proceeds in trust for the bank, and duty and wis- 
dom alike required that they should be kept separate from his in- 
dividual property and money. If the bank sold the store to Salo- 
mon outright on March 7, 1887, when Wood delivered it to him, 
the considération would naturally bave been about the value of 
the goods in the store. It would naturally hâve been paid by Sal- 
omon out of his own money, and not out of the funds he held in 
trust for the bank, and the proceeds which he subsequently derived 
from the sale of it would in the usual course of business hâve been 
deposited to the crédit of his individual account, and would not 
hâve been mixed with the trust funds in his cigar-store account. 
On the other hand, if the store was held, like the bonded goods, as 
security for Simpson's debt, and Salomon was acting as the agent 
of the bank to sell it, the amount of the considération of its trans- 
fer to him was immaterial, and might well bear little relation to 
the actual value of the property. That considération would natu- 
rally hâve been paid out of the trust funds held by Salomon for 
the bank, or would not hâve been paid at ail, and ail the proceeds 
of the store, after it had been transferred to Salomon, would right- 
fully and in the usual course of business hâve been kept among 
the trust funds in the cigar-store account, and not in the individual 
account of Salomon, because they would hâve been the property 
of the bank and of Simpson, and not the property of Salomon. 
JsoMv, what was actually done? The value of the store was |21,- 
000. The considération of its transfer to Salomon was $7,500, a 
little over one-third of its value. This considération was not paid 
by Salomon from his individual account, or out of any property or 
money of his own. He gave a note for it, signed "H. Z. Salomon 
C. S.," and he paid that note out of his cigar-store or trust-fund 
account on MaTch 25, 1887, when he sold the store to Hyman for 
about $21,000, He did not deposit the proceeds of the sale of the 
store td Hyman in his individual account with his own moneys, 
but he deposited it in his cigar-store or trust-fund account, and 
he checked out of this trust-fund account largely, and probably 
entirely, from the proceeds of the sale of this store on that day, 
and paid over to the bank $5,117.30, which Wood received and in- 
dorsed on the notes of Simpson for $23,000, with full knowledge of 
the source from which it was derived. Could démonstration be 
more perfect, or proof more conclusive, that through ail its trans- 
fers, until Hyman bought it, this store remained a part of the 
security for Simpson's debt, exactly as did the bonded goods? It 
was managed and sold by the same agent of the bank. The pro- 
ceeds derived from its final sale to Hyman were placed in the same 
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trust-fund account, and were applied to the payment of the same 
debt of Simpson. The amount of the alleged considération for the 
pretended sale from Simpson to the bank, and from the bank to 
Salomon, was less than two-flfths of the actual value of the prop- 
erty. Salomon never paid any part of the pretended considération 
for the transfer of the store to him, but merely gave a note for it 
to the bank, which he subsequently paid with the bank's money 
out of the proceeds of the store which he held in trust for it. We 
will not further extend the discussion of the évidence presented in 
this case. We think we bave suiïiciently stated the reasons why 
we are unable to resist the conclusion that this store never was 
sold to the bank or to Salomon, but was transferred to and held 
by them in trust to secure the debt of Simpson to the bank until 
they finally sold it to Hyman. The resuit is that the appellant is 
entitled to an accounting of the moneys received and the expenses 
incurred by the bank in the management and disposition of the 
store, as well as in the management and disposai of the bonded 
goods, and, as this was denied him in the court below, the decree 
which dismissed his bill must be reversed. 

In the briefs of counsel there Is some discussion regarding the 
basis of the accounting, but as the account has not been stated, 
and as it is probable that the évidence upon which it will rest is 
not ail before us, we deem it unwise to enter upon any extended 
considération of the suggestions presented. It is suificient to say 
that the objection of the appellee to the maintenance of this suit, 
because the appellant assigned his interest to third parties in the 
balance due him on the accounting to the amount of |5,000, is 
untenable, because it does not appear that the surplus due him 
does not exceed |5,000, and that the objection of the appellant to 
the allowance to the bank of such amounts as in the exercise of 
Sound judgment and reasonable prudence it expended to défend its 
titlé to the trust property against the attacks of third parties, or 
to compromise actions brought against it on account of this prop- 
erty, is equally baseless. We defer the discussion of the items of 
the account until ail the évidence shaïl hâve been taken, presented 
to, and considered by the court below. The decree below is reversed, 
and the case is remanded to the circuit court, with directions to enter 
a decree that the appellant is entitled to an accounting of the pro- 
ceeds received and expenditures made by the bank and its. agents, 
Wood and Salomon, in the management and disposition of the store 
and the bonded goods. 



CKAPO V. HAZELGREBN, Drainage Commissloner. 

(Circuit Court of Appeals, Seventti Circuit. April 8, 1899.) 

No. 528. 

1. JorisMENT — Equitable Relief against — Sofficiency of Bill. 

A bill to enjoin tlie construction of a drainage ditcli estalilished by a 
judgment of a circuit court of Indiana in proceedings for that purpose, on 
the ground that such proceedings were void for want of notice to com- 
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plainant, is insufficient, unless it sets out the facts shown by the record 
in regard to such notice. 

3. Draihagb— Peoceedinqs dnder Indiana Statcte— Jdrisdiction. 

In proceedings under tlie Indiana statute for the establisliment of a 
drainage ditcli, the statute (2 Burns' Rev. St. 1894, §§ 5623, 5624) requires 
the flling of a pétition, which shall describe the lands which it is be- 
lieved wlll be affected, and give the name of the owner of each tract, if 
known, and, if unlsnown, shall so state, but shall be sufflcient to give ju- 
risdiction if the land is described as belonging to the person who appears 
to be the owner on the last tax dupllcate or transfer of record. It further 
provides, after prescribing the notice to be given the owners uamed in 
the pétition, for a référence to the drainage commissioners, who shall 
locate the ditch, assess benefits and damages, and report the same, and 
that as respects lands embraced in the report, but not in the pétition, 
notice of the report and hearing thereon shall be given in the same man- 
her as required on the flling of the pétition. HM, that the requirements 
of the pétition as to the description of lands and the namiug of the 
owners, as well as to the notice required, apply equally to the report of 
the commissioners as to lands mentioned therein for the first time, and 
that where such a report for the first time described lands over which 
the ditch was located, naming as the owner one who was not the owner, 
and was not shown to be by the last tax duplieate or records, and no 
notice to the real owner was given as required, and he had no actual 
notice of the proceedings, such proceedings, as to his lands, were void for 
want of jurisdiction. 

3. Same— Notice— Construction dp Record Enthy. 

A court record, in drainage proceedings, which sets out the évidence 
on which a finding as to service on the parties was made, may prop- 
erly be construed as excluding any other or différent notice than that 
shown by such évidence. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

This appeal is from an order dissolving a preliminary or temporary restraln- 
ing order of injunction granted upon the bill, which was brought by William 
W. Crapo, as sole exécuter and trustée under the will of Edward D. Mandell, 
against the appellee, Henry S. Hazelgreen, who had been appointed commis- 
sioner for the construction of a drainage ditch in Lake county, Ind., known as 
the "Jarnecke Ditch," to obtain an injunction against proceeding with the 
proposed work. The injunction was asked on the ground that the proceedings 
in which the construction of the drain had been ordered, in so far as they 
affect the rights of the appellant, or of his testator, were void for want of no- 
tice, and because Mandell was not made a party to the proceedings. The 
averments of the blU which need be considered are the following: "* * * That 
said défendant claims the right to contract for the construction of and to con- 
struct said canal and ditch by virtue of proceedings in the circuit court of Indi- 
ana, originally commenced in the Lake circuit court of Lake county, Indiana, 
in September, 1892, and afterwards the venue thereof changed to Porter circuit 
court, and final judgment therein rendered in 1896, establishing a ditch to be 
constructed * * * as hereinbefore alleged; that neither the plaintifif here- 
in nor the said Edward D. MandeU were parties to said proceedings for the 
establishment and construction of said canal or ditch, nor was any notice 
given to any of them as required by the statute of the state of Indiana under 
which such proceedings were had, nor any notice given under the statute of 
the said state of Indiana under which such proceedings were had which au- 
thorized the condemnation or taking of such lands of said Mandell, deceased, 
or the plaintifif herein, or any part thereof, for the purpose of said ditch, and 
that as to the said Mandell, deceased, and this plaintiff, said proceedings es- 
tablishing said ditch were absolutely void, and that the said lands are not 
now, nor ever hâve been, in the possession of the said défendant, either in his 
individual capacity or as drainage commissioner; * * » that at the time 
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;0f the filing o£ said original pétition, and for seven montha prior thereto, tlie 
sald lands ôf the plalntiff had been duly transferred upon the records of said 
Lake county to, and stood In tlie name of„said Edward D. Maodell, and during 
ail o£ the sald' tiifae, and up to the death of the said Maiidell, in December, 

'1S97, and ever sirice, the said lands tîaVe stood in the name of the said Mau- 
dell 6n the records of said Lake county, aûd were, in accordaiièë with tUe laws 
of sald State, duly entered upon, and stood In the name of the 'sàld Mandell 
upon, the tax dupllcates, as well as ail other records of said cbiihty, and the 
lands of the plaintifC were hot described, nor was the name ôi the plaintifC, 
or Mandell, Ih whose name the said lands stood upon the tax dupllcates and 
ail the records of said county of Lalie, mentioned or described, In said péti- 
tion; that notice was given of the filing of the said pétition, but neither the 
lands of the said plalntifCs described herein, nor the name of the said Mandell 
or of thls plaintiff, were mentioned or referred to either in thé pétition or the 
notice glTën in pùrsuance thereof, nor were such lànds described in any man- 
ner in such pétition, nor was it stated that the name of the owner thereof 
was unlînown, nor were the same referred to or described as belonging to the 
persbn who appèared to be the owner of the same according to the last tax 
dupllcates or record of transf er kept by the section of the county where the 
same is sltuated; that an order waS made referring the same to the drainage 
commissioners, and âfterwards, in the year 1892, the drainage commissloners 
made a report locating and establishing said drain petitiOned for upon the Une 
and route petltioned for and described In the original petitittn in said cause; 
that af terwards sald report so made by ' sald drainage commissioners was set 
aside, and the Same again teferred back to the drainage conimissioners; and 
thereafter, on the 22d day of April, 1895, the drainage conimissioners flled a 
second report in the circuit court of Lalîe county, establishing the route of 
sald canal or dltch as hereinbefore alleged; * * * that In said second 
report neither the name of saJd Edward D. Mandell nor of this plaintiff was 
mentioned therein; * * * that iri sald second report of sald drainage com- 
missioners is the only tlme or place in any of the proceedlngs in relation to 
said ditch that eyen the land, or any portion of the same, owned by the said 
plalntiff, Is mentioned or described or referred tOj and neii;her the name of the 
said Mandell nor thé said plaintiff is mentioned as owner thereof, nor was 
it alleged that the name of the owner of such lands was unknown, nor was 
it described aa belonging to the person who appèared to be the owner accord- 
ing to the last tax duplicate or record of transfer kept by thie section of the 
county where the same Is sltuated; • * * that no written or printed no- 
tice, or notice of any kind whatsoever, was glven the owner or occupant of the 
plalntiff 's land hereinbefore described, setting forth the route of such drain 
as described in the pétition or in either of sald reports, or the f act of the 
filing and pendency of such pétition, and when the same was docketed, nor 
was any notice of the filing, pendency, and tlme flxed for docbeting, or for 
the hearing of sald pétition or either of said reports, glven, by posting up 
written or printed notices thereof at three public places In each township 
where the lands described In said pétition are sltuated, and near the Une of the 
proposed work, and one at the door of the court house in the county of Lake, 
in which said lands are situated, setting forth the route of such drain as de- 
scribed in either the pétition or the report, and the fact of the filing and 
pendency of the pétition and report, or either of them, and when the same was 
docketed, or the time for the hearing of the same. And tlie plalntiff avers that 
no notice whatsoever was served, given, posted, or published in accordance 
with the statu te of the state of Indlana, or any notice, of any kind or char- 
acter whatsoever, subséquent to the filing of the second report of the said 

. commissioners, whlch is the flrst and only report that locates the said pro- 
posed ditch, and upon the landsof the said plaintiff." 

In sui)port of the motion to. dissolve, the following, proofs were heard: It 
was agreed by the parties that in the second report of the commissioners, 
made on April 22, 1895, three 40-acre tracts of land of Edward D. Mandell, oa 
whlch the ditch was located, were stated to be owned by Josephus OoUett. to 
whom, and to other persons named, over whose land the ditch, as located, 
would pass, the commissioners reported, "We assess no damages or benefits." 
Upon the filing of that report the foUowing entry was made: 
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"Cornes again the Honorable George W. Burson, spécial judge lierelD, and 
corne also the drainage eommissioners herein, and tliey now file tlieir report, 
showlng the proposed work to be of i>ublic utility, the route, commencement, 
and terminus thereof, also the assessments of benefits to the lands alïected, 
which also brings in new parties who hâve not been served with process 
herein, but -wTao own lands that will be affected by the construction of the 
proposed work, which report is in the folio wing words: (Insert.) ♦ * * 
And the petitioners herein are thereupon ordered to give the notice required 
by law to said new parties brought in by the report, and this cause is continued 
until May 13, 1895." 

On May 4, 1895, the following entry was made: 

"Come again the parties, by counsel, » * * and thereupon corne the 
petitioners, and show to the court that ail new parties who were brought in 
by the report of the eommissioners flled herein on April 22, 1895, hâve been 
duly and legally served with notice of the filing of said report, and that the 
same was set for hearing ou May 13, 1895, and, in proof of sueh service, file 
herein the said notice, and return of the sheriff thereon indorsed, and also a 
copy of said notice, with the affldavits of Henry Bachman and T. S. Faucher 
thereon indorsed, which notice and said sheriff's return and said afiBdavits 
so thereon indorsed, respectively, are in thèse words: (Insert.)" 

Xhe following is the notice referred to: 

"To Josephus Collett, Edward B. Mandell, Joe R. Lane, Lucy S. Osborn, 
John B. Luther, Henry P. Pennington, Martha R. Hart, Franli Mathis, John 
Seeberger Estate, Ludwig Busse, and Frank Busse: You, and each of you, are 
hereby notifled that we, the undersigned, and others, hâve filed in the Lake 
circuit court of the state of Indlana their pétition for the drainage of the val- 
ley of the Little Calumet, in Lake county, Indiana, and that upon the same 
the drainage eommissioners of said county hâve made their report, which is 
now on file in said court, in which you are named as persons whose lands will 
be affected by said proposed drainage, and that said report will be heard by 
said court upon the 13th day of May, 1895. 

"John F. Jarnecke, by T. S. Fancher and J. Kopelke, His Attorneys." 

The return of the sheriff showed service on parties not concerned in this 
litigation. The affldavits mentioned, of Bachman and Fancher, or copies 
thereof, were not produced; but Fancher's affldavit, made for use at the hear- 
ing, was read, siiowing that he posted at the door of the court house at 
Crown Point, Ind., on or about Aprll 29, 1895, and more than 10 days before 
May 13, 1895, a notice like that on which the sherilï's return appears, and 
made a verifled return, on a copy thereof, and flled the same in the clerk's 
office, with the papers in the case; that the notice so posted contained the 
name of Edward B. Mandell, the then owner of the property; that he found 
the notice served by the sheriff upon résident landowners, but that he had 
made diligent search for the notice, by himself and by Bachman, but could 
not find the same among the papers, nor any place where tlie same was on 
file. This was a very restricted search. Bachman's affldavit was also read, 
showing that he received the notice from the hands of Fancher on or about 
April 27, 1895: that he served the same upon three parties named, and posted 
"three copies of said notice in three separate places near the line of the ditch 
In the townships of North, Calumet, and Hobart, in Lake county, Indiana, 
being ail the townships in which the lands are located that are reported ben- 
oflted." The statute required three notices in each township where the lands 
dèscribed in the pétition are situated, and the lands of Mandell were not re- 
ported as either beneflted or injured. 

Proof was made by the appellent that the lands had been transferred, and 
had stood in the name of Edward D. Mandell, as alleged In the bill; that nelth- 
er Mandell, who lived in Massachusetts, nor his agent at Chicago in charge of 
the lands, ever in fact had notice or knowledge of the proceedings in question, 
and that at the time of the proceedings a part of the lands of Mandell, upon 
which the ditch is located, was occupied by Frederieka Fulgraf, and another 
part by John Scherevlin, as tenants of Mandell; and that no notice was served 
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upon either of them in relation to the ditch, or of tlie filing of eittier report by 
thie drainage commissioners in relation tliereto. 

the statute under which the proceedings were had (2 Burns' Kev. St. ISM) 
con tains thé followlng provisions: 

"Sec. 5623. * * * The pétition shall describe in tracts of forty acres 
according to fractions of government surveys, or less tracts when they exist, 
and in Olark's grant and the Ifrench grant and ail pre-emptions of Indian 
réservation In such tracts as are owned, the lands of others which it is believed 
wlU be affected by the proposed drainage, and give the names of the owners 
thereof, if linown, and if uniinovs'n shall so state. * * * Such pétition 
shall be sufficient to give the court iurisdiction over ail lands described thereln 
and povsrer to fix a lien thereon, if they are described as belonging to tLe 
person who appears to be the owner according to the last tax duplicate or 
record of transfer kept by the section of the county where the same is situated. 

"Sec. 5624. Whenever the petitioner or petitioners shah file their pétition in 
the clerk's office of the circuit court, he or they shall flx and note thereon the 
day set for the docketing thereof, and shall give the owner or occupant of 
each tract of land described in sald pétition, who is a résident of the county 
or counties In which sald land is situated, notice thereof by serving upon such 
owner or occupant a written or printed notice setting forth the route of such 
drain as described in the pétition, the fact of the flling and pendency of such 
pétition, and when the same shall be docketed, which notice may be served 
by the petitioner or petitioners, or either of them, or by any person for them, 
in the same manner as summons are served in civil cases; * * * and aa 
to aU owners of lands to be affected by such proposed drainage who at the 
time of flling the pétition are non résidents of the county or counties in which 
the lands to be affected are situated, notice of the flling, pendency, and time 
fixed for docketing of said pétition shall be given by posting up written or 
printed notices thereof at three public places in each township where the lands 
described In said pétition are situated, and near the line of the proposed work, 
and one at the door of the court-house of each of the counties in which said 
lands are situated, which notices shall be similar in form to those required to 
be served on résident land owners; and if it appears to the court that notice 
has been given of the flling of said pétition by service of notice upon résident 
land owners, and by posting of notices as above provided not less than twenty 
days before the day set as the day for docketing the same, the court shall 
order the same placed on the docket of said court as an action pending therein. 
Any person named in such pétition as the owner of land shall hâve ten days, 
exclusive of Sunday and the day of docketing such action, after such docket- 
ing to file with said court any demurrer, remonstrance or objection he may 
hâve to the form of said pétition, or as to why said drainage commissioners 
or either of them, on account of their interest in said work, or kinshlp to any 
person whose lands are affected thereby, should not act in the matter. * * 

If no such remonstrance shall be flled, and the court deems sald pétition suffi- 
cient, such court shall make an order referring the same to the drainage com- 
missioners. * * * They shall make Personal inspection of the lands de- 
scribed in the pétition, and of ail other lands likely to be affected by the pro- 
posed work ♦ « * [and If they find certain facts as required] they shall 
proceed and deflnitely détermine the best and eheapest method of drainage, 
the termini and route, location and character of the proposed work, and flx 
the same by metes and bounds, courses and distances and description, * • • 
assess the beneflts or injury as the case may be to each separate tract of land 
to be affected thereby, ♦ * * and make report to the court as directed 
under oath. * * * And provided, further, that in ail cases where lands 
are named in said report as affected by such proposed work, which are 
not named in the pétition, the court shall fix a time for hearing the report, 
and It shall be the duty of the petitioners, at their own, cost, to give ten 
days' notice to the owners of such lands of the flling of such report in the 
same manner as is herein required to be given of the flling and docketing of 
the pétition, which notice shall state the time for hearing such report, and 
such case the court shall continue the hearing of said entire report until sùch 
notice has beeh given as last above provided. The same proceedings shall 
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be had in regard to such report as if ail the lands mentloned thereln and the 
owners thereof had been named in the original notice of the filing of the péti- 
tion." 

Walter Olds, for appellant. 
J. Kopelke, for appellee. 

Before WOODS and JENKINS, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

It is well settled by the décisions of the suprême court of In- 
diana that the averments of the Mil to the effect that notice was 
not given according to law, or that no notice whatever was given, 
are insufflcient and unavailing as ground for the relief sought. 
The circuit court in which the proceedings were had being a court 
of gênerai powers, the presumption in favor of its jurisdiction in 
the particular case, notwithstanding it was a spécial statutory 
proceeding, will be conclusive against a collatéral attack upon its 
judgment. When, therefore, it was sought to annul or to restrain 
proceedings to enforce the judgment in question on the ground 
that it is void for want of notice, it was not enough to allège that 
notice was not given according to law, or that no notice whatever 
was given. The bill should hâve stated what the record of the 
judgment assailed shows in respect to notice, so that it could be 
determined whether, upon the face of the record, the proceedings 
were valid; every fact, where the contrary did not appear, being 
presumed in favor of the jurisdiction. As stated in Long v. Euch, 
148 Ind. 74, 47 N. E. 156, "the circuit court being one of gênerai 
jurisdiction, the presumption is that it had jurisdiction especially 
as to parties, until the contrary is made to appear." To the same 
effect, see Kleyla v. Haskett, 112 Ind. 506, 14 N. E. 387; Bailey v. 
Rinker, 146 Ind. 129, 45 N. E. 38. Containing as it does no aver- 
ment of what the record of the proceedings in question shows on 
the subject, the bill before us does not présent the question wheth- 
er, for any reason, the notice actually given or attempted to be 
given, as shown by the record, was so far détective in respect to 
Mandell as to subject the proceedings to collatéral attack by his 
executor. The bill does not aver that the lands of Mandell were 
occupied by tenants, nor that the occupants were not served with 
notice, nor does it state what the record shows concerning notice 
to "occupants. For ail that is alleged, the record may show a flnd- 
ing that the lands were unoccupied, or that there were occupants 
on whom proper notice had been served. In ail thèse respects, in 
the absence of pror»er averment to the contrary, the presumption 
is in favor of the jurisdiction. If the bill had set out just what 
the record shows on the subject, whether évidence that there .were 
tenants upon the land who were not given notice would hâve been 
admissible, and what the effect of the proof offered, would hâve 
been important questions; but, on the bill as framed, they do not 
arise. It remains, therefore, to consider only whether, as contend- 
ed, no valid notice could hâve been given to Mandell, because he 
93 F.— 21 
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was not a pafty to the proeêedings; and no action was pending 
against him, upon which àotice could be basèd. 

Mandell bad no land witbin four miles of tbe drain proposed in 
tbe pétition. He was not named, nor any of bis land described, in 
tbe pétition. He was named nowbere in tbe proeêedings, excèpt in 
tbe notice served Ijy tbe sherifÉ:on perspns not bere cpncprned, and in 
a like notice, copies of wbicb were postedat tbe court-bouse door 
in Lake county, and at tbree places, aloçg tbe line of tbe ditcb ; and 
wbile tbe ditcb as relocated is sbown by tbe report of tbe commis- 
sioners to pass over tbree tracts of bis land, witbout beneflt or in- 
jury thereto, eacb tract is describedi as pwned by Josephus Gollett, 
a former owner, tbough tbe proper transfers bad been made, and 
tbe title of record and tbe entries on; tbe tax duplicités bad long 
been in MaîjdeU'a name. (Tbe first section qupted of tbe statute 
requires tbat tbe pétition shall desqribe tbe lands to be affected, 
by forty-acre tracts, or other subdivision specifled, "and give the 
names of tljiç owners therçof, if known, and if unknown sball so 
State"; but "sucb pétition," it is furtber provided, "sball be suffî- 
cient to giye tb^ court jurisdietion oTer ail lands described tbere- 
in and ponver to.fix a lien tbereon, if they are described as belong- 
ing to tbe perspn wbo appeara to be tbe owner according to tbe 
last tax dupljcate." Tbe next section, aftçr prescribing tbe notice 
to be served or posted, autborizes a référence, tp tbe drainage com- 
niissioners,.whp are empowered to détermine tbe metbod of drain- 
age, tbe termini, route, and location of tbe work, to assess tbe 
beneflts or injqry to eacb separate tract of land to be affected, and 
to make report to tbe court. In respect to lands embraced in the 
»"eport, but not named in, tbe pétition, it.is added tbat tbe court 
>îhall fix tbe tim^ for bearing tbe report; tbat tbe petitioners, at 
tbeir own çost, gball give 10 days'; notice to tbe owners of sucb 
lands of the flling (and ofithe time of bearing) of sucb report, in 
tbe same manner, as is . tberein required to be -given of tbe filing 
and docketing oftbe pétition; tbat the court sball continue tbe 
bearing, of the entire report until sucb notice bas been given; ând 
flnally tha't Vthp same proeêedings sball be bad in regard to sucb 
report as if ail the lands mentioned tberein and tbe owners tbereof 
bad been named in the original notice of the flling ïof tbe pétition." 
It is to be observed tbat many requirements of tbe statute in re- 
spect to lands described in the pétition are not expressly repeated 
in respect to lands flrst mentioned in tbe report of tbe commis- 
sioners. In tbe pétition, for instance, the description must be by 
forty-acre tracts, ^hile in respect to lands of tbe other class the only 
requirement is tbat tbe commissioners sball "assess tbe beneflts or 
injury as the case may be to eacb separate tract of land to be 
afifected." In the pétition, too, tbe name of tbe owner, if known, 
must be giyçn, and if, not being known, it is given according to 
the last tax duplicate, it will be enough to confer jurisdiction; but 
there is no express requirement tbat the commissioners sball re- 
port the names of the owners, if known, or according to the tax 
duplicate, if unknown, of lands included in the report which were 
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not included in-tlie pétition. So, too, written notice is required to 
be given te résident owners or occupants of lands described in the 
pétition, and to nonresident owners by posting written or printed 
notice; but, in respect to lands first mentioned in the report, noth- 
ing is said of occupants or of tax duplicates, the provision being 
simply that notice shall be given to the owners of such lands of 
the flling of the report in the same manner as is therein required 
to be given of the filing and docketing of the pétition. Other dif- 
férences might be pointed out. 

The argument of the appellant, in substance, is that the whole 
statute must be construed together; that, by fair construction, the 
report of commissioners is the foundation of the action, as regards 
new parties, constituting the déclaration or complaint against 
them, as the pétition is the complaint and déclaration, and the 
foundation of the action against those named in it, and hence the 
report must show the same facts concerning new parties as the 
pétition must show against original parties, — that is to say, "it 
must describe their lands by forty-acre tracts or less and must 
name the c^wner of each tract, or if the name be unknown it must 
be so stated and [each tract] must be alleged to be the land of the 
person in whose name it stands upon the last tax duplicate or 
transfer book of the county." In fortification of this argument, it 
is urged that but one mode is recognized in Indiana for the com- 
mencement of an action by one person against another; that sec- 
tion 316, 1 Burns' Eev. St. 1894, provides that a civil action shall 
be commenced by flling a complaint, and causing the summons 
to be issued, or publication to be made in proper cases ; that the 
statute by which thèse proceedings were authorized was intended 
to be, and is, in harmony with the gênerai provision, the pétition 
being required to name the parties concerned, and it being permit- 
ted to bring in new parties, when found necessary, by the report of 
the commissioners, operating for that purpose as an amendment 
of the pétition, and therefore required, by fair implication, to show 
the facts essential to jurisdiction over the new parties, which the 
pétition was required to show in order to establish jurisdiction 
over the original parties. In the opinion of the suprême court of 
Indiana in Young v. Wells, 97 Ind. 410, expressions were used 
which lend support to this construction; but the question was not 
directly involved in the case, and the opinion can be said to con- 
tain no more than an intimation on the subject. Counsel for ap- 
pellee, on the contrary, after emphasizing the différences between 
the provisions of the statute touching lands described in the péti- 
tion and those flrst brought in by the report of the commissioners, 
insist that the commissioners "do not deal with the parties, but 
with the lands to be affected; that, when they undertake to name 
the owners of the tracts of land reported by them as affected, they 
go beyond what the statute contemplâtes, and that portion of their 
report may be rejected as surplusage"; that when, in this instance, 
they made the mistake of naming CoUett, instead of Mandell, as 
owner, it was an unauthorized act, for which the petitioners car- 
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rylng' on the proceedings were not responsible, anld shonld not 
suffer; that it is not the business of the commissioners to examine 
taiît duplicates and trànsfer books for the names of owners, but 
BiMiply to détermine and describe the landa to be affected, and that 
Oïily whén the report îs made does it become the business of the 
petitioriers to ând out, by an examination of the records, as in the 
flrst instance, who are the owners of the new lands brought into 
the proceedings by the commissioners' report, and give them no- 
tice, and that a notice which namés an owner whose land has been 
so described, when given as required by the statute, malces the owner 
a party to the proceedings, though he be not otherwise named ; 
and that the flnding of the court that such notice had been given 
is conclusive against collatéral attack, even though the notice was 
in fact defective. An argument in support of this construction of 
the statute is drawn from the phrase, "the lands mentioned therein 
and the owners thereOf," found in the last clause of the section. 
That expression, it is said, assumes that the lands are mentioned, 
as before they are required to be named, in the report, but puts 
theownersin a différent category, since they need not be mention- 
ed in the report, but must, of course, be named in the notice. It is 
urged further, and Dukes v. Working, 93 Ind. 502, is cited in sup- 
port of the proposition, that a drainage proceeding is not a civil 
action, but a spécial statutory proceeding, which is not so much 
in personam as in rem, and that a petitioner does not bave to 
search for the owner of lands affected, outside of the tax duplicate 
and recçrd of transfers. This argument does not; seem to us to be 
convincing. While, in a gênerai sensé, it is doubtless true that a 
petitioner, who has no knowledge or notice of the ^ctual ownership, 
need not look beyond the tax duplicate, he is required by the terms 
of the statute to take cognizance of an owner in possession; and 
we are of opinion that the word "occupant," as used, includes a 
tenant or licensee occupying in subordination to the owner, and 
that notice is required to be given to an occupant, not simply that 
he may hâve an opportunity to défend hls own right, but also for 
the beneflt of the owner, to whom it was assumed by the lawmaker 
that the occupant, if in possession under the owner, would com- 
munjcate the notice served upon himself. The better construction 
of the statute in respect to jurisdictional requirements seems to us 
to he that the name of the owner — actual, if known, or as shown by 
the tax duplicate if not known — shall be set out in the report of 
the commissioners in connection with each tract of land included 
which had not been described in the pétition. The report in this 
case was prepared upon that theory, under the supervision, presum- 
ably, of the petitioners or their counsel. If it was not the business 
of the commissioners to search the duplicates or other sources of 
information for the names of owners, as it certainly was their duty 
to find out the proper description of lands to be affected, it was 
the right and duty of the petitioners, who instituted and had con- 
trol of the proceedings; to see that the names were f urnished ; and, 
if a mistake in that respect was made, the responsibility for the 
error was theirs, and thèy should not escape the conséquences at 
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the expense of an adversary, who confessedly had no actual notice 
of what it was proposed to do, and had the right to rest in the as- 
surance that his property could be taken or affected by such a 
proceeding only by due process of law. To say that there was due 
process of law in this case, it seems to us, would be little less than 
a mockery. 

If regard be had to the évidence beyond the averments of the bill, the 
record of the proceedings in the drainage case, and the other proofs of- 
fered, which in no sensé contradicted anything stated in that record, 
show that the notice required by the statute was not given, There was 
no finding by the court that notice in any form was served upon or given 
to Mandell. When the report of the commissioners was filed, a 
finding was entered to the effect that the report brought in new 
parties, and it was ordered that notice should be given to thena as 
required by the statute. But Mandell was not one of the parties 
referred to. His name was not in the report, and was not men- 
tioned in the iinding; and the further finding, entered some days 
later on proof of service, was "that ail new parties who were 
brought in by the report of the commissioners * » * havé 
been duly and legally served with notice of the flling of said re- 
port and that the same was set for hearing," etc. That finding 
does not i«cl-^de Mandell, because he was not brought in or made 
a party by the report. The entry proceeds to set out the évidence 
on which the finding was made, consisting of the sheriff's return, 
which does not mention Mandell, and the afSdavits of Bachman 
and Faucher; showing that copies of a notice, addressed to Jo- 
sephus Collett, Edward B. Mandell, and nine others named, were 
posted at the door of the court house in Lake county, and at three 
places in three townships named, near the line of the proposed 
ditch. It is the évident meaning of this entry that there was no 
other proof of notice than that stated, and, as that does not show 
compliance with the statute, it might be said that the record itself 
shows that the requisite notice was not given, even if it were con- 
ceded that a mère description of land in the report of commission- 
ers, coupled with the name of another as owner, is sufflcient to 
justify judgment against the true owner upon proof of posting the 
notices required by the statute, and that, too, when there were 
tenants upon the land to whom no notice was given. The order 
appealed from is reversed, with direction to reinstate and continue 
in force pending the suit the restraining order which was dis- 
solved. 

Judge SHOWALTEE participated in the hearing, but not in the 
décision, of this caee. 
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'■'''■'■'' BBOWN V. TILLINGHAST. 

■ (Clrcrtilt Court of Appels, 'NinthOircuî^^^ ' 

, , ', -, ' ■,.i .-fNOi. 457. ..;,,._ ; , : ■ 

1. NATioNÀii Banks-^Resolution rù Increasb Capital Stock-^Validity and 
Efpect. 

ïl}e effect of a resolution of the sharehçlders of a national banking as- 
sociation', proposing to inerease ttie capital stocli from $200,000 to $500,000, 
and autliotizing tlie président and eashier, whenever $50,000 of the inerease 
was subscribed and paid, to certlfy the same to the comptroUer, was to 
render valid and binding on the subscribers, wlien paid and approved by 
the comptroUer, any Inerease amounting to $50,000, or any multiple there- 
of, not exceèdlng $300,000 in ail. 

3. Same— CoMiPTRÔLLER's Cbrtificate Approving Ikckease of Stock— Col- 
latéral Attack. 

The action ;<)f the comptroUer of the currency in issuing a eertlficate ap- 
proving an inerease pf the capital stocli of a national banlc is that of a spé- 
cial tribunal, which is not subject to collatéral attack; and a suit by a 
subscriber tb such stock against a receiver of the bank after its Insolven- 
ey, for the recovery of his subscription, on the ground that the inerease 
was illégal, and the comptroUer' s certiflcatevojd, is such an attack. 

8. Same- RiGHTS OF Subscriber to Inorkasb op Stock. 

Where a subgcription to a part of the inçreased stock of a national bank 
has become complète and binding, undet the terms of the original reso- 
lution of inerease, its validity is^not afCected by any subséquent action 
looklng to à limitation of the amèunt of inerease authorized. 

Appeal froin the Circuit Court of the tJnited States for the Western 
Division of the District of Washington. 

The appeUant flled in the circuit court a bill in equity, the substantial aver- 
ments of which are as follows: 

That on September 2, 1891, the Columbia National Bank of Taeoma, Wash., 
was incorporated as a banklng association, with a capital stock of $200,000, 
ail of which was subscribed befpre January 12, 1892. That on January 12, 
1892, a meeting of the shareholders was held, at which a resolution was 
adopted proposing to inerease thé capital of the association from $200,000 to 
$500,000, and authorizing the président or eashier, as soon as money should 
be paid In on said mereased stock to the amount of $50,000, to ' certify the 
same to the comptroUer of the currency. That on July 17, 1892, the com- 
piainant subseribe(^ 50 shares of said proposed inerease of capital, and paid 
tô the association $5,000 on aècoûnt, and received from the association an 
ordinary stock cèrtilicate, reciting that he was the owner of 50 shares. That 
on or about January 2, 1894; the eomplainant received from the association 
$200 dividend on his stock. That on July 25, 1895, the board of directors 
adopted a resolution, reçit^ng that whereas $150,000 of the inerease of capital 
authorized by the résolution of January 12, 1892, had been paid in, and the re- 
niaining $150,000 of said pîroposed inerease had not been paid, it was resolved 
that the unpaid portion be canceled and rescindéd, and the paid^up capital 
of the association be flxed at $350,000, and that the comptroUer of the cur- 
rency be notifled of the inerease of $150,000, and that the same had been 
paid, and he be required to approve and issue a certiflcate of such inerease, 
according to law. That thereupon the offlcérs and directors of said associa- 
tion applied to the comptroUer of the currency to approve an inerease of the 
capital of the association in the sum of $150,000. That on August 9, 1895, 
the comptroUer of the currency wrote to the casliier of the banlciug associa- 
tion a letter, as foUows: "Sir: You are respeetfuUy informed, after a care- 
ful Investigation into the question of the inerease of the capital stock of your 
bank, that I hâve determined to approve an inerease in the sum of $150,000, 
upon the foilowing condition: A meeting of the shareholders must be called 
for the purpose of considering the question of increasing the capital stock, and 
the notice of said meeting must be given to the shareholders, by mail or pub- 
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lication, thirty days prier to tlie date of hokliiig tlie sanie, and must speeifieally 
State that the matter of incrpasing the capital stock in the sum of $150,000, 
making the capital, after increase, $350,000, will be eonsidered at sucli meet- 
ing, and sucli other business as may properly come before it. If, at sucU 
meeting, a two-third's stock vote Is obtained in favor of said increase, and the 
légal requirements are fully met, the increase will receive my approval; it 
being my understanding that there is at présent $150,000 whieh has been 
paid into the bank for the purpose of increasing the capital stock, and whieh 
has hitherto been reported as uncertified capital stock. The présent assess- 
meut of 25 per cent, upon the présent shareholders of the bank must stand 
and be coUected. If necessary, after the increase of capital has been ap- 
proved, a further assessment may be ordered, but this is a matter that will 
be determlned later. AU necessary blanks and instructions In the matter of 
the increase of capital stock are herewith inelosed." ïhat the articles of the 
banldng association provided that meetings of its stockholders should be called 
by its board of directors, or by three of its shareholders, by publishing notice 
for 30 days in a newspaper published in tho city of ïacoma, or by mailing 
to each shareholder notice in writing 30 daj(S before the time flxed for 
the meeting. That on August 9, 1895, the président and cashier of the asso- 
ciation caused a notice, signed by them only, to be published in a daily news- 
paper at the city of Tacoma, of whieh tbe following is a copy: "A spécial 
meeting of the stockholders of the Oplumbia National Bank of Tacoma, Wash- 
ington, is hereby called for Monday, the 9th day of September, A. D. 1895, 
at 10 o'clock a. m., at the office of said bank, to take action in regard to the 
increase of the capital stock in the sum of $150,000, making the capital, after 
increase, $350,000, whieh will be eonsidered at said meeting, and to attend to 
any other business that may properly come before the meeting." That the notice 
was not published for 30 days eontinuously prior to the time flxed for thç 
said meeting, or for any more than 20 of the days intervening between August 
9, 1895, and September 9, 1895, and no other notice of the proposed meeting 
was given to the stockholders, and that the complaiuant had no knowledge 
of said meeting, or of any intention to hold the same, until some time in 
August, 1897. That 58 shareholders of said association, owning in the aggre- 
gate 1,472 shares of the original capital of the association, purported to be 
represented by proxies tb' vote their stock at said meeting. That on Septem- 
ber 9, 1895, T. W. Bean, who held said proxies, and 9 stockholders of the 
association, who held 106 shares of the stock, held a meeting, and assumed 
to cast the vote of such shareholders in favor of the resolution to increase 
the capital stock as proposed. That thereaftcr, at, the request of the di- 
rectors and ofBcers, but without the assent of tlie shareholders, one Charles 
P. Oorbit applied to the comptroUer of the currency for his approval of the 
increase; and on October 21, 1895, .said Corbit, who was one of the board 
of directors, delivered to the eomptroller of the currency a letter in whieh he 
reviewed the flnancial condition of the association, stating that its original 
capital was greatly impaired, and that it was absolutely necessary, if the 
business of the association were to be continued, not only that its capital be 
increased as proposed by him, but that an assessment of from 30 to 50 per 
centum be levied upon ail the capital of the association, including the increase 
of capital. That on October 23, 1895, the comptroUer of the currency signed 
a certiflcate, reciting that the capital stock had been Increased in the sum of 
$150,000, and that said increase had been paid into the association as part of 
its capital, and tliat said increase was approved by him. ïhat at the time 
when said instrument was so signed the comptroUer had fully determlned 
and then intended to appoint a receiver for said association, and to wlnd up 
its affairs as an insolvent national banklng association, and that he signed 
said certiflcate solely for the purpose of making the subscribers to said In- 
(■reasert capital liable to assessment by him to pay the debts of the association. 
'l'hat, after signing said certiflcate, the comptroUer caused the same to be de- 
posited in the post office at Washington, addressed to the association at Ta- 
coma, but the certiflcate never reached its destination, never came into the 
possession of the association nor any of Its ofïicers, but was intercepted and 
retained by a bank examiner acting under instructions of the comptroUer, 
and was after wards turned over to the défendant, the receiver of the banklng 
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association. Tliat tlie complainant never assented to transfer liis subscrlption 
to the increasé of capital voted at the meeting of January 12, 1892, to that 
prbposed or voted at the meeting of September 9, 1895, and that the increasé 
of capital so proposed at the meeting of January 12, 1892, was never sub- 
mltted to the comptroUer for bis approval or considered by him. That on 
OCtober 2i, 1895, Charles Oleary, a bank examiner, acting under instruction of 
the comptlroller of the currency, took possession of the bank of said associa- 
tion, and ail Its Iwoks, records, ahd assets, and was, on October 30. 1895, ap- 
pointed receiver by said comptroller, to wind up its affairs as an insolvent 
national bank, until he was succeedfed by the défendant as such receiver. 
That until August 25, 1895, the complainant erroneously belle ved he was the 
owner of 50 shares of stock of said : association, and that proper proceedings 
had been taken to render valid the increased capital to whlch he had subscribed 
as' âforesaid, and that while under such erroneous belief, in August, 1805, 
he pald to said association, at the request of it^ offlcers, $1,250, as an assess- 
ment Upon the 50 shares of the capital. That on June 22, 1896, the comptroller 
of the currency made an assessment of $61 uiron each of the shares of said 
stock, and the défendant, under the same erroneous belief and mistake, paid, 
on September 2, 1896, to the défendant, $3,050 in compliance with said demand. 
That on or about August 1, 1896, the eomptt'oUer declared and paid to the 
credltors of said association whose claims had been allowed a dlvldend of 20 
per centum upon the amount of their several claims. That no debt of any 
kind was incurred by said association subséquent to the time of signing the 
certificate approving an increasé of the capital. On October 23, 1895, the com- 
plainant in his bill offered to return to the association the money received by 
him as dividend, or to crédit the same upon his claim, as the court should di- 
rect. The prayer of the bill was that the increasé of capital to which the 
complainant subscribed be adjudged to hâve been abandoned by the associa- 
tion, and that the certificate issued by the comptroller be decreed null, and 
that the complainant be decreed to be a creditor of the bank to the amounts 
he had paid on assessments. , 

T. W. Hammond, for appellant. 
Philip Tillinghast, in pro. per. 

Before GILBEET, KOSS, and MOEKOW, Circuit Judges. 

GrILBEET, Circuit Judge, after stating the f acts, delivered the opin- 
ion of the court. 

The question presented on the appeal in this case is whether the cir- 
cuit court erred in sustaining a demurrer to the bill for want of equity. 
The facts stated in the bill are substantially the same as those which 
were involved in the case of Bank v. Mathews, 29 G. G. A. 491, 85 Fed. 
934, recently decided by this court. In that case the court said: 
' "When a man subscribes to a proposed increasé of stoclv in a national bank, 
with knowledge that the stockholders had, by a resolution duly passed, au- 
thOrized the offlcers of the association, with the approval of the comptroller 
of the currency, to increasé the capital stock in any multiple of $50,000, up to 
$300,000, as the subscriptions shall be paid in, he is bound by his act of sub- 
scrlption in any amount of the increased stock which may at any time there- 
kh^ï be voted and authorized, not exceeding the amount of $300,000, and not 
éxceeding the amount of money actually paid In, and is estopped from ques- 
tipning the regularity of the proceedings of the bank, its directors, oflicers, or 
ghareholders, provided the certificate and consent of the comptroller of the 
c\jirrency to such increasé has been obtained. * * * His [the comptroller's] 
jùdgment as to the sufflciency of the' facts and regularity of the proceedings, 
liiie that of other spécial tribunals, upon matters coming within his exclusive 
jurisdiction, is uhassailable, éxcept by a direct proceeding for correction or 
amendment." 

It is attempted to distinguish the présent case from that, on the 
ground that in the case at bar the action of the comptroller of the 
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currency în issuing the certificate is directly attacked, whereas in 
Bank v. Mathews its validity wae assailed collaterally. In the Math- 
ews Case the action was brought by a shareholder against the re- 
ceiver to establish a claim against the bank fur the amount paid by the 
shareholder on his subscription for a portion of the increased stock. 
In the présent case a shareholder sues the receiver in equity, and seeks 
to recover the amount which he bas paid on Ms subscription to the in- 
creased capital, and he asks the court to decree that the increase was 
illégal, and the comptroller's certificate void. There is no substantial 
différence in the causes of action. They are both actions against the 
receiver, and the object and purpose of both is the same. In neither 
is the proceeding directly against the comptroUer, or for the purpose 
of correcting or revising his décision. In the view which this court 
and other courts hâve taken of the nature of the comptroller's function 
in certifying to an increase of capital stock, the présent suit is a col- 
latéral attack upon a judicial or a quasi judicial décision, — a décision 
which is conclusive except as against direct attack. Tillinghast v. 
Bailey, 86 Fed. 46; Eand v. Bank, 87 Fed. 520. But, if this were a 
direct attack upon the décision of the comptroUer and the validity of 
his certificate, we are still of oi>inion that no «ase of équitable cog- 
nizance is presented by the bill. The appellant had notice of the 
meeting of January 12, 1892, and of the terms of the resolution under 
which his subscription was made. He subscribed to the stock under 
the conditions which were imposed by that resolution. The resolution 
expressly provided for an increase of capital by installments of |50,000 
each, or whenever a subscription to the amount of $50.000 or a multiple 
thereof should be paid in and certifled to the comptroUer. Under such 
a resolution, it was not necessary that the full amount of the |300,000 
increased capital should be subscribed before any portion of such sub- 
scription should be certifled to the comptroUer. At any time after 
150,000 was subscribed and paid in, that fact might hâve been properly 
made known to the comptroUer, and his certificate might hâve been 
obtained, certifying to that amount of increased capital ; and when the 
sum of 1150,000 was subscribed and paid, and the proof thereof was 
in due form presented to the comptroUer, he could lawfuUy hâve certi- 
fled that the capital was increased to that amount. The only effect 
of the action of the shareholders on September 9, 1895, was to limit the 
amount of the total capital of the association to |350,000. We are un- 
able to perceive how any of the proceedings of the directors or of the 
shareholders so limiting the increase of the capital hâve affected the 
substantial rights of the appellant. His rights and his liabilities 
were fixed by the resolution of January 12, 1892, by his subscription to 
the increased capital, and by the fact that $150,000 of such increased 
and paid-in capital was certifled to the comptroUer, and his certificate 
obtained therefor. It is immaterial, therefore, whether the notice of 
August 9, 1895, was duly issued or published, or whether the spécial 
meeting of the shareholders, held in pursuance thereof, was légal or 
not. The law was complied with, irrespective of that meeting and 
those proceedings. We flnd no error in the decree of the circuit court 
sustaining the demurrer to the bill. The decree will be afflrmed. 
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, NATIONAL UNION BÀNKv.;EARr.B!. 

(Circuit Court, B. D. Pennsylvania. April 3, 1899.) 

Banks — Appropriation op Fcnd — Payment or Check bkforb Suspension oï" 
Drawkk. 

Wliere a Piiiladelphia banlt, being indebted to a New York bank for col- 
lections made, remitted by Its cashier's cheok on anotlier New Yorli bank, 
with which It had a suffldent deposlt, which check was duly presehted 
and paid througti the clearing house, the transaction eonstituted a com- 
plète appropriation of the fund to the créditer bank, and its ownership Is 
not affected by its restoring the money to the bank paying the check on 
the same day, on the demand of the latter, made on learning of the sus- 
pension of the drawer, which return was required under such circum- 
stances by the rules of the clearing house, of which both banks were mem- 
bers, but only f or the purpose of protectlng the paying bank, in case the 
payment should prove to hâve been unauthorized; nor will the fact that 
such/; bank, without right, paid the money to the receiver of the insolvent 
banli, prevent its recovery from the receiver by the payée of the check. 

On Demurrer to Bill. 

Stern & Kushmore and A. H. Wintersteen, for complainant 
Asa W. ;Waterg and W. H. Addicks, for respondent. 

DALLAS, Circuit Judge.; This is a gênerai demurrer to a bill 
which prajs a decree for |21,145.43. :The facts properly pleaded, 
and therefore admitted, are well sumnmrized in the complainant's 
brief as follôNvs: 

"The Chéstnut Street National Bank, a Philadelphia Institution, was a col- 
lecting agejitof thé complainant, the National Union Bank, of the city of New 
York. Th^ arrangement between the parties required that the Chestnut Street 
National Bank should remit to the National Union Bank on Wednesday of each 
week for the balajice as shown by its toooks to bë due to the latter at the close 
of business on the preceding day,' and this Gustom was Invariably followed. 
On December 22, 1897, the Oheatnut Street National Bank held, as such col- 
lecting agent, the pjroceeds of collections made by It for the National Union 
Biyik in the a,mç!unt of $21,103.43..' The Chestnut Street National Bank, hav- 
ing at thàt time iunds on dejyosit with the National Bank of the Kepublic, in 
the city of New Yôïk, more thâh suflîcieht to satlsfy its liability to the com- 
plainant, as afores^id, 'and : desiring to appiy said f unds and appropriate the 
same to the sa,ttBfftction of said hability, drew its cashier's check for that 
purpose on the Natloijal Bank of the Eepublic against said -funds, in the 
amount of $21,103.43, and forwardéd the same to the National Uiiion Bank, 
aixd immediateljr'ùpon f orwardibg debited itsélf and credited thé National Bank 
of the Republic, and credited .itself and debited the > National Union Bank with 
the amount of ;sajdi draft' The said cashier's check was receiyed by the com- 
plainant eairty onthe mprning of the 23d day of December, 1897, and was 
presénted ty i];' ttt lo o'clock on that morning tO the National Bank bf the 
Rëpublic, at the clearing house in thé city 6f New York, of which both the 
said National Bank of the Kepublic and the said National Union Bank were 
members, 'and the said check was duly paid by the 'said National Bank of the 
Kepublic thrpugh said clearing house at thj^ttime.' It appe^rs that- on that 
dày (December 23, 1887) the compIroUer of the currency requited the Chestnut 
Street National Bank to close its doors and suspend business because of Its 
tnsolvency. ThSs fact, however, was not known either to thé' complainant or 
to the National. Bank of the sRppublic at the time the cashier's check in ques- 
tion was received byi the former and presénted to the latter. Shortly before 
11 o'clock on that day the National Bank of the Republic, haVlng received un- 
oflicial Ihformatioh that the Chestnut Street National Bknk had susï>èndéd busi- 
ness, retumed the said cashier's check to the National Union Bank,' indorsed 
'Bank suspended,' and requested the repayment thereof, whereupon the Na- 
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tionàl Union Bank (acting, however, solely in pursuance of a custom prevailing 
am'ong the clearing-house banks in New York in cases of siicli réclamation, 
'to pay the amount reelaimed at once, and to adjust tHe merits of the claim 
afterwards'), repaid to the National Bank of the Eepnblic the amount of the 
ctieck.' Thereafter the complainant demanded from the National Bank of the 
Republie the return of the money so restored to that bank, which refused, 
however, to repây the sanle. or any part thereof, and thereafter remitted the 
said tunds to the respondent. who had been appointed the receiver of the 
Chestnut Street National Bank. Thereupon the complainant duly demanded- 
the rctum of said money from the respondent, but without avail." 

That the delivery of a check will not, of itself, operate as an. assign- 
meut, must, for this court at least, be regarded as settled. But where 
the delivery of the check was accompanied by, or has been connected 
with, circum stances from which it may be reasonably inferred that an 
appropriation of the fund, to the extent of the amount of the check, 
was intended or, if such an appropriation has been actually effected, it 
is e<}ually well settled that the transaction, as a whole, constitutes 
an «luitable assignment pro tanto. From "the conduet of the par- 
ties, the nature of their dealings, and the attendant circumstances" 
in this case, I think that, under the authorities, a purpose by the 
Chestnut Street Bank to appropriate the fund in question must be im- 
plied, and also that, when -'the said check was duly paid," that purpose 
became fullv executed and the appropriation was consummated. Bank 
V. Yardley^ 165 U. S. 644, 17 Sup. Ct. 439; Clark v. Iron Co., 39 
U. S. App. 754, 26 C, C. A. 423, and 81 Ped. 310. 

The Bank of the Republic paid the check by an adjustment of "bal- 
ances effected in accordance with the ruies of the clearing house, of 
which it and the Union Bank were members; but in légal contempla- 
tion the transaction was the same as if the payment had been spe- 
ciûcally made. The Union Bank received a fund which was abso- 
lutely its own. It returned this fund to the National Bank of the 
Republic, upon réclamation made by the latter, in pursuance of the 
contractual obligation, which the Union Bank had assumed, to com- 
ply with the requirement of the clearing house that such réclamations 
should be honored. The Chestnut Street Bank, not being a member 
of that organization, could not hâve invoked this requirement, and 
in point of fact had nothing whatever to do with the return of the 
money. Tlie situation and motives of the two New York banks are 
obvions. The Bank of the Republic had, without knowledge or no- 
tice of the insolvency of the drawer, paid a check of a national bank. 
At a later hour it learned of the failure of that bank. It then appre- 
hended that some question might arise respecting the legality of the 
payment which it had made, and, in conséquence, it exercised its 
right to demand that the money should be restored to its keeping "at 
once, and to adjust the merits of the claim afterwards." This demand 
was, of necessity, corapliéd with; but by this compliance the Union 
Bank did not disclaim or affect its title to the fund. The Bank 
of the Republic clearly did not acquire, and did not claim to hâve, any 
bénéficiai interest in it. It took it as trustée for the actual owner, 
and held it to await a proper détermination of any doubt which might 
bav^ been supposed to exist respecting its ownership. There never 
was any such détermination, yet the Bank of the Republic transferred 
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the money to the receiver of the Chestnut Street National Bank, who 
was not entitled to it, and, apparently, in total disregard of the rights 
of the Union Bank, whose money it really was. If it were still in the 
custody of the Bank of the Republic, its duty to pay it over to the 
Union Bank would, I think, be unquestionable; and, in my opinion, 
a court of equity, avoiding unnecessary circuity, ahould now require 
the défendant, into whose possession the fund has been traced, to 
exécute the trust which adhères to its possession by relinquishing that 
fund to the plaintifif. 

The demurrer is overruled, and the défendant is assigned to answCT 
sec. reg. 



BLAIR V. SILVBR PBAK MINES et al. 

(Circuit Court, D. Nevada. Marcli 27, 1899.) 

No. 642. 

1. Bq0itt PLBADiNa— Epfkct of Dbnial for Want of Knowledge ok In- 

FOBMATION. 

Equity rule 41 does not require the testimony of two witnesses, or its 
équivalent, to support an allégation in a bill, tliough denled by a swmti an- 
swer, where sueh déniai is made for want of sufflcient linowledge, infor- 
mation, or belief on the part of défendant as to the faet alleged; the only 
effect of such déniai being to require some proof on the point. 

8, JURISDICTION OF FEDERAL COUBT— PhOOF OF ClTIZBNSHIP. 

An allégation of the cltizenship of complainant, made for jurisdictional 
purposes, and denied by défendant only for want of sufflcient knowledge, 
information, or belief as to the fact, Is sufflclently established prima f acie 
by proof that complainant is, and has been for 70 years, a résident of a 
certain town in the state of whlch he is alleged to be a citizen, and that 
he owns a bouse in sùch town, in which he résides and has his business 
office. 

8. MOHTGAGE— jEsTOPPEL TO FORECLOSE— SUBSEQUENT PURCHASK OF PbOPERTT. 

Complainant owned certain mining property, which he conveyed to a 
corporation, in which he became the largest stockholder, taking back a 
mortgage for purohase money. Subsequently the corporation entered into 
a eontract with^ a third person for the sale of the property, by which it 
agreed, on the making of the stipulated payments, to convey the property 
to him free of incumbrance. Held, that such facts did not estop complain- 
ant, as against the purchaser, from foreclosing the mortgage, it furtlier 
appearing that the purchaser had failed to malve the payments agreed 
upon, which would hâve enabled the corporation to discharge the mortgage. 
4. Rehearing m Equity— Rehearing in Absence of Dépendant— Rbquisites 
OF Showing. 

To justify a court of equity in granting a rehearing after decree on the 
ground that through inadvertence or excusable neglect the défendant was 
not présent or represented by counsel on the hearing, in addition to a suffl- 
cient' légal excuse for such absence, it must be shown that défendant had 
a good and meritorious défense, or at least that from the évidence the 
court might, upon argument, reach a différent conclusion on the merits. 

On Pétition for Rehearing. Denied. 
For former opinion, see 84 Fed. 737, 

Rush Tlaggart, (M. A. Murphy, of counsel), for complainant. 
Reddy, Oampbell & Metson, for défendant L. J. Hanchett. 

HAWLEY, District Judge (orally). On the 21st of July, 1897, com- 
plainant commenced this suit to foreclose a mortgage given by the 
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défendant corporation to complainant to secure the payment of seven 
bonds, each bearing date October 1, 1879, and becoming due and pay- 
able at différent times, the last becoming due October 1, 1883, the 
whole amount aggregating the sum of |204,205.73. Upon thèse 
bonds and mortgage, payments and crédits amounting to |21,000, or 
thereàbouts, hâve been at différent times made, the last crédit being 
on the 21st day of April, 1896. L. J. Hanchett was made a party to 
the suit by the foUowing averment in the complaint: 

"That the défendant L. J. Hanchett has, or elalms to hâve, some interest In 
or claim upon the said premlses, or some part thereof, which claim or interest 
is unknown to this complainant, and which interest or claim is subséquent to 
and subject to the lien of this complainant's mortgage." 

Thereafter, on the 2d day of October, 1897, the said L. J. Hanchett 
appeared, and interposed a demurrer to plaintiff's complaint on sev- 
eral grounds, which was overruled by the court. Blair v. Silver 
Peak Mines, 84 Fed. 737. On the 6th day of June, 1898, défendant 
Hanchett appeared and iiled an angwer to plaintiff's bill of complaint, 
to which a replication was in due time flled by the complainant. 
Thereafter the cause, being at issue, was set for trial on the 21st of 
November, 1898. The Silver Peak Mines confessed judgment on the 
original bill September 13, 1897, and on the amended bill February 
17, 1898. On the day set for trial, counsel for Hanchett failed to 
appear, and the case was heard upon the testimony previously taken 
by déposition. Judgment and decree of foreclosure were entered in 
favor of complainant for the sum of $573,978.71, that being the 
amount of principal and interest then due upon said bonds and mort- 
gage. On December 5, 1898, défendant Hanchett filed a pétition for 
rehearing, upon the foUowing grounds : 

"(1) That the proofs fail to establlsh that the complainant in this suit was, 
at the time of the commencement of this action, a citizen of the state of New 
Jersey, although the allégation of the bill to that effect was denied in the 
answer of this défendant, and for that reason this court was without Juris- 
dictlon to enter any decree herein other than a decree dismissing said amend- 
ed bill. (2) That the diverse citizenship of the parties to this suit was not 
proved, although put in issue by said answer, and for that reason this court 
was without jurisdiction to enter the decree herein in complainant's favor. 
(3) That said decree is erroneous because the alleged cause of action upon 
which this suit is founded was at the time of the commencement of this suit, 
as against this défendant, barred by limitation. (4) That said decree is erro- 
neous because the alleged cause of action upon which this suit is founded was 
at the time of the commencement of this suit, as against this défendant, barred 
by time and lâches, and by the rules of equity and equity practice, and be- 
cause the same was and is stale, and not enforceable in equity. (5) That said 
decree is erroneous because the proofs herein show that the complainant is 
estopped by his ownership of said property, his actions, conduct, and repré- 
sentations, from enforeing said alleged mortgage against the said L. J. Han- 
chett. (6) That the said decree is erroneous because the évidence shows that 
said alleged mortgage is extinguished by lapse of time, as well under the 
laws of the state of Xew York, where the same was made, as under the laws 
of this state, and under the gênerai rules of equity. (7) That said decree Is 
erroneous because the proofs are insufHcient to prove the exécution, delivery, 
and nonpayment of the alleged bonds and mortgages upon which said suit is 
founded. (8) That said decree is erroneous because upon the pleadings and 
proofs a decree should, in equity and good conscience, be entered herein in de- 
fendant's favor, dismissing the said amended bill of complaint. And this 
défendant further respectfuUy pétitions your honors to set aside and vaeate 



334 93 ^Er^BRAL'kEPORTBR. 

said decree and gratit a rehfeàring upon thé grôtind aâd for the reason that by 
re^soniofiiDadi^ertence^aiail surprise wlilcUerdinary prudeiiUïe cpuld not hâve 
gïiàT<le4i:4gatost,. |:he hearing in this suit was Uadin his absence, and in the 
absencjB of aU'his solicltors and coùnsel; and beca;iise he i*aé,'for the reasons 
aboVe statédj ànreprçsènted af sald héàflng, and tbe case was ùot àrgued and 
pfesentèd OH hjs béhalf; and for the ïeaSàQ-thât the faiiure <jf hls counsel to 
be pi-esentat sald hearing resulted frbjn jljheir jûisapprehensiony purprise, înad- 
vertence, and excu^aJJÎe. neglect, which, l|i equity and gO0d conseience, sliould 
be relieved against upbn tnis pétitloiL'' ' , , .,■.,: 

Upon, the oral argument the attention of .counsel was called to the 
fact that df the court: ghonld be ofi s opinion that a suiScient légal ex- 
cuse was made to justtfjthfe court; ôn^ that ground aloûé| in granting 
a rehearing, it ought liot tô ^rèvail iih'ïèss défendant Saii'chett could 
show that he had a good.andmeritopioils défense to the suit, or, at 
least, thatfrom the tèstiujwny, flled herein it should appear upon 
argument that the court might reach a différent resuit; upon the merits 
of the case. With this gênerai statementwe proceed to an examina- 
tion of the points discussed by counsel. • ,; 

1. Inso far as the grounds urged by défendant are based upon the 
statuts of limitations, it will not again be argued, it having been fully 
discussed and decided in Blair v. Silter Peak Mines, supra. 

2. It is Claimed by the défendant that thisicourt has no jurisdiction 
of this suit Without stopping toiexamine whether the défendant 
has waiçèd or abandoned his right to raise this question because he 
did not interpose a plea in abatement to the jurisdâction before filing 
his answer to the bill, as: cMmed by the complainant, the question of 
jurisdiction Will be considered on itsmeritSi In the bill of complaint 
it is alleged: j ' i 

"That the complainant, John I. Blair, is ûow, and during ail the time and 
times hereinafter mentioned was, and is. a résident and citizen of Blairstown, 
in the state of New Jersey; arjd is not a. citizen, or résident ol the state of Ne- 
vada; * • • that ,L. J. panchett la a, citizen and résident of the city of 
Sacramento, county ofSa,craiEepto, state of Oalifornia; * * * that this suit 
is of a qlvil.nature, and tha,^;& jnatter oriamount in dispute exceeds the sum 
or value of $10,000, exclusive or ihterést and costs; that the cpntroversy herein 
is between cïtizehs and residîents of 41fferent states, to wit, between John I. 
Blair, a citizen aijd résident of ^Çlàlrstown, staté of JSIew Jersey, and the Silver 
Pealc Mines, a corporation duly organized and exigting uhder and by virtue of 
the laws of the state of Nevs^ York, * * ,* being a résident and citizen of 
said state oit New York; that the property mentiçmed and referred to in the 
mortgage * * * is situated in and near the tbwn of Silver Peak, county 
of Bsmeralda, state of Nevada,". 

The answer of L. J. HanChett upon this point allèges: 

"That he has no knowledge, information, or belief sufflcient to enable him to 
answer the allégation of said amended bill, * * * and, placjng his déniai 
upon that ground, dénies that the complainant at any of said times was, or 
now is, a résident or citizen of Blairstown, N. J., or a citizen or résident of New 
Jersey at ail." 

The contention of the défendant Hanchett that, inasmuch as the 
coniplainant did not waive an anfe^W^ei" undçr oath, and that, he having 
ahswered undér oath that coniplaii^ant is not^ citizen of the state 
oi New Jersey, the complaînaat must, undér équity rule 41, produce 
two witnesses, or one witness and very strong circumstances cor- 
roborating him, in order to overthPôw the allégation in defendant's 
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answer, is wholly devoid of merit. The equity rule relied upon can 
only be invoked where there is a direct, positive, and unequivocal 
déniai, in the answer, of the allégations in the bill, wliich the défend- 
ant is called upon to answer. It bas no application to a déniai in the 
answer which is made without any linowledge, information, or belief 
as to the facts. This is too clear for argument, or citation of au- 
thorities. The only eflect of the déniai is to compel the complainant 
to make some proof upon the point. It is argued that the évidence in 
this case is silent upon the question of the citizenship of the com- 
plainant. It is admitted that the testimony shows that at the time 
of the bringing of this suit he was, and for a period of about 70 
years prior thereto had continuously been, and is now, a résident of 
Blairstown, in the state of New Jersey. But the contention of de- 
fendant Hanchett is that mère résidence does not constitute citizen- 
ship. It bas been universally held in removal and other cases that 
an averment as to the résidence of the parties is not the équivalent 
of an averment of citizenship for the purpose of giving the national 
courts jurisdiction. Tinsley v. Hoot, 3 G. G. A. 612, 53 Fed. 682; 
Graswell v. Bélanger, 6 G. G. A. 1, 56 Fed. 529; Robertson v. Gease, 
97 U. S. 646; Grâce v. Insurance Go., 109 U. S. 278, 3 Sup. Gt. 207; 
Everhart v. Huntsville Collège, 120 U. S. 223. 7 Sup. a. 555; Menard 
V. Goggan, 121 U. S. 253, 7 Sup. Gt. 873; Cameron v. Hodges, 127 
U. S. 322, 8 Sup. Gt. 1154; Anderson v. Watt, 138 U. S. 694, 702, 11 
Sup. Gt. 449; Wolfe v. Insurance Go., 148 U. S. 389, 13 Sup. Gt. 602. 
But the citizenship of complainant is properly alleged in the bill of 
complaint. This allégation in the bill could, if assailed, be proven by 
any facts which, in légal intendment, constitute citizenship. In addi- 
tion to the admitted fact that complainant has been a résident of 
Blairstown for 70 years, it aiflrmatively appears from the testimony 
that he owned a house and trans^cted his business there; that he used 
the hoùse as a business office aiid as a dwelliug. It was, therefore, 
his home,^ — ^his domicile. Do not thèse undisputed facts establish 
prima facie that complainant is a citizen as well as a résident of New 
Jersey? Is not such a statement, as to the facts, équivalent to a di- 
rect and positive déclaration that Blair was a citizen of the state of 
New Jersey? Of what;State is Blair a citizen? From the pleadings 
and évidence in this suit there can be but one answer, viz. New Jersey. 
Boes it not clearly ând satisfactorily appear that he intended to re- 
main there permanently? From the fact of his long résidence, and 
from the name of the town where he lives, it might be fairly presumed 
that he was the father that gave his name to the child. The général 
rule is well settled that a citizen is one who owes the gôvernment al- 
legiance, service, and money by way of taxation, and to whom the 
govemment in turn grants and guaranties liberty of person and of 
conscience, the right of acquiring and posséssing property, of suit 
and of défense, and security in person, estate, and réputation. Knox 
v. Greenleaf, 4 Dali. 360; Gassies v. Ballon, 6 Pet. 761; Shelton v. 
Tiffin, 6 How. 163, 185; Sheppard v. Graves, 14 How. 512, 513; Minor 
V. Happersett, 21 Wall. 162, 166; U. S. v. Cruikshank, 92 U. S. 542; 
Anderson v. Watt, 138 U. S. 695, 706, 11 Sup. Gt. 449; Boyd v. Ne- 
braska, 143 U. S. 135, 159, 12 Sup. Gt. 375; Gordon v. Bank, 144 U. S. 
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97, 103, 12 Sup. Ot. 657; Marks v. Marks, 75 Fed. 321. It îs also well 
settled tkat a state may deny ail her poUtical rigMs to an indiyidua], 
and he yet be a citizen. The right of office and suffrage are political 
purely. A citizen enjoys civil rights. Id. 328; Burnham.v. Range- 
ley, 1 Woodb. & M. 7, Fed. Cas. No. 2,176; Catlett v. Insurance Oo., 1 
Paine, 594, Fed. Cas. No. 2,517; Minor v. Happersett, 21 Wall. 162; 
Blanck v. Pausch, 113 111. 60, 64; State v. Fairlamb, 121 Mo. 138, 150, 
25 S. W. 805, I am of opinion that the facts and circiun stances tes- 
tifled to by the witnesises in tMs case suflàciently establish the fact that 
the complainant, John I. Blair, was, at the time of the commencement 
of this suit, a citizen of the state of New Jersey, and are theref ore suf- 
flcieat to invest this court with jurisdiction. 

In Shelton t. Tiffln, supra, it was held that an allégation of the citi- 
zenship of the parties must be made, but the proof of the citizenship, 
when denied, might be satisfactorily established, although the privi- 
lèges and rights of a citizen may not be shown to hâve been claimed 
or exereised by the individual. The facts were that Shelton and wife 
became résidents of Louisiana in 1840, more than two years before 
the commencement of the suit; that, since their résidence commenced, 
they had been absent from the state only once, a short time, on a 
visit to a watering place in Mississippi ; that they resided the greater 
part of the time on the plantation which was in controversy, culti- 
vating and improving it. Upon thèse facts the court said : 

"Where an individnal has resided in a state for a considérable time, belng 
engaged in the prosecution of business, lie may well be presumed to be a cit- 
izen of such state, unless the contrary appear. And this presumption is 
strengthened where the individual lives on a plantation, and cultivâtes it with 
a large force, as in the case of Shelton, claiming and improving the property 
as hls own.: On a change of domicile from one state to another, citizenship 
may dépend upon the intention of the individual. But this intention may be 
shown more satisfactorily by açts than déclarations. An exercise of the right 
of suffrage is conclnsive on the subject, but acquiring a right of suffrage, ac- 
companied by acts which show a permanent location, unexplained, may be 
Sufficient. The facts proved in this case authorize the conclusion that Shelton 
was a citizen of Louisiana, witbin the act of congress, so as to give jurisdic- 
tion to the circuit court." 

In Anderson v. Watt, supra, cited and relied upon by the défendant, 
the court, in referring to the facts constituting citizenship, said: 

"The place where a person lives is taken to be his domicile until facts ad- 
duced establish the contrary; and a domicile, when acquired, is presumed to 
continue until it is shown to hâve been changea." 

In Marks v. Marks, supra, there is an elaborate discussion, and a 
copions citation of authorities, concerning citizenship in many différ- 
ent phases. In the course of the opinion, Clark, J., said: 

"Citizenship, in relation to the fédéral judlciary, must be of that liind which 
identifies the party with some partieular state of which he is a member. But- 
ler V. Farnsworth (1821) 4 Wasli. 0. 0. 101, Fed. Cas. No. 2,240; Morris v. Gil- 
mer, 129 U. S. 315, 9 Sup. Ot. 289; MItchell v. U. S., 21 Wall. 850. To Con- 
stitute citizenship of a state in relation to the judiciary aCt requires: First, 
résidence within such state; and, second, an intention that such résidence shall 
be permanent In this sensé state citizenship means the same thing as dom- 
icile in its gênerai acceptation. The act ôf résidence does not alone constitua 
the domicile of a party, but it is the fact of résidence, accompanied by an in- 
tention of remaining, which constitutes domicUe, The distinction between 
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domicile and mère résidence may be sliortly put as that between résidence 
animo manendi and résidence animo revertendi [clting cases]. Mère résidence 
may be for a transient purpose,— as for business,— for a fixed period, or limited 
by an expected future event, upon the liappening of which there is a purpose 
to return or remove. The two éléments of résidence, and tlie intention tbat 
such résidence sliall be permanent, must concur to malse cltizensliip." 

In Morris v. Gilmer, 129 U. S. 315, 328, 9 Sup. Ct. 293, tke court 
held, upon the facts disclosed, that Œlmer was not a citizen of the 
state of Tennessee, as claimed in his complaint, but had transferred 
his résidence from Alabama for the sole purpose of bringing the suit 
in the national court, thereby committing a fraud upon the law. But 
in the course of the opinion the court said: 

"It is true, as contended by the défendant, that a citizen of the United States 
can instantly transfer his citizeuship from one state to another (Cooper v. Gal- 
braith, 3 Wash. C. C. 546, 554, Fed. Cas. No. 3,193), and that his right to sue 
in the courts of the United States is none the less because his change of dom- 
icile was induced by the purpose, whether avowed or not, of involcing, for the 
protection of his rights, the jurisdiction of a fédéral court. As said by Mr. 
Justice Story, in Briggs v. French, 2 Sumn. 251, 256, Fed. Cas. No. 1,871, 'if 
the new citizeuship is really and truly acquired, his right to sue is a legitimate, 
coDstitutional, and légal conséquence, not to be impeached by the motive of 
his removal.' Insurance Co. v. Broughton, 109 U. S. 121, 125, 3 Sup. Ct. 99; 
Jones V. League, 18 How. 76, 81. There must be an actual, not pretended, 
change of domicile; in other words, the removal must be 'a real one, animo 
manendi, and not merely ostensible.' Case v. Clarlie, 5 Mason, 70, Fed. Cas. 
No. 2,490. The intention and the act must concur in order to eiïect such a 
change of domicile as constitutes a change of citizenship. In Ennis v. Smith, 
14 How. 400, 423, it was said Jthat 'a removal which does not contemplate an 
absence from the former domicile for an indefinite and uncertain time is not 
a change of it,' and that, while it was difficult to lay down any rule under which 
every instance of résidence could be brought which may make a domicile of 
choice, 'there must be, to constitute it, actual résidence in the place, with the 
intention that it is to be a principal and permanent résidence.' " 

3. Numerous other points hâve been discussed by counsel, and will 
be grouped together. It is deemed sufflcient to state that it devolvea 
upon Hanchett to establish the affirmative allégations in his answer 
by a prépondérance of évidence. This, in my opinion, he bas failed 
to do. He relies solely upon his answer, and the testimony offered 
by the complainant, and claims that the cross-examination of com- 
plainant's witnesses proves his case, but he has failed to convince 
the mind of the court that his contention is correct. On the other 
hand, the court is of opinion that there are no facts proven in this 
case sufScient to establish any fraud or collusion between Blair and 
the Silver Peak Mines with référence to the Blair mortgage, sought 
to be foreclosed herein. There was no fraud in the exécution of the 
mortgage. It was duly executed in New York, and properly recorded 
in Esmeralda county, state of Nevada, long prior to the exécution of 
any agreement between Hanchett and the Silver Peak Mines, and 
existed of record at that date. It is not shown that the mortgage 
debt has ever been paid, or any part thereof, save and except the 
amounts credited in the judgment and decree of foreclosure herein. 
Blair is not shown to hâve been a party to the exécution of any 
agreements that existed, or now exist, if any, between the corporation 
and Hanchett. It is not shown that Blair ever committed any act, 
by Word or by deed, which would estop him from foreclosing the mort- 
93 F.-22 
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gage; The fact that Blair was the original owner of the mines at 
Silfer Peak, ànd that he conveyed the property and premises to the 
Silver Fèak Minés for the more ébnvenient wprking and managing of 
the same, certainly does not estpp him from foreclosing his mort- 
gage upon the pi-operty. This- is a matter of daily occurrence. The 
fact that Blair ia a large stockholder, owning nearly ail the stock 
of the Silver l'eak Mines, and that the other stockholders are his rel- 
atives or near frifCnds, who would naturally conform to his wishes 
in the management and control of the corporation, does not estop him 
from the foreclosure of his mortgage. Blair is not either a director 
or offlcer of the corporation. He has not been guilty of any lâches 
of which Hanchett can complain. It may fairly be presumed that, 
if Hanchett had kept his agreements with the corporation, and paid 
the money that he agreed to pay by the terms and conditions thereof , 
within the time specifled, the corporation could and would hâve 
paid the mortgage debt due to I^lair, and would thus hâve been placed 
in a position where it could and would haye been able to exécute and 
deliver to Hanchett a good and sufQcient deed of the property "free 
and clear of ail ineumbrances," as it agreed to do. But if it should 
be conc^èd that the corporation has not kept or per-fôrmed ail the 
covenanlis on its part agreed to be performed with Hanchett, it would 
not by any means follow, from any évidence in this case, that Blair 
could not foreclose his mortgage against Hanchett. Hanchett's rem- 
edy, if any he has, would be by bringing an action against the cor- 
poration for damages for its failure to cotnply with its agreements, 
and in such a» action he womld haye to proye tbat he,]iad fully com- 
plied with ail the covenants and agreements on his part to be per- 
formed; or that he had been prevented from so doing by the acts 
and conduet of the corpbiïitlon. Moreover, the téstimony in this 
case îs to the effect that Hanchett's right .to purchase: the. property 
from the corporation under the agreements which he daims gave 
him an équitable title tothe property espired August 15,: 1896, with- 
ôttt any complianice upon his part therewith, and that; tkere nevér 
bas been any. extension of time given by the corporation, although 
often asked lori by Hanchett; and that ibe was allowed, to remain in 
possession. ofi.tàe property by the mère eufferance of the «orporation 
défendant herein. The tejstimony, in its entirety and weight, cl^arly 
shows that Hanchett, whatever rights, daims, demanda, or interesty 
if anyj he may bave. against the , défendant Silver Peak; Mines, has 
no such iaterest in the Silver Peak pr(E>perty as entitle$; him to maJce 
any defeflse against the foreclosure of Blair's imortgage. In other 
words, whatever interest or claim he may hâve în the. property is— 
as alleged in the bill of complaint hereinrr-'^ubsequent to and subject 
to the lien of this complainant'a mortgage^" Entertaining thèse 
viewa, it wojlld serve no useful purpose todiscuss,; consider, or décide 
the question whether the counsel for Hanchett were misled by any 
conversattenS h««i with complainant's counSel, or hâve offered a good 
and reaaQ.na.bIe excuse for their failure to appear and argue this 
case at the time and place it was regularly set down for trial. They 
hâve haditheopportunity on this hearing to as fully diacuss;the tés- 
timony Sus they would hâve had if they had been présent at the time 
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the case was tried. It would be idle and useless to grant a rehearing 
when it is not aflarmativély shown that if the rehearing was had any 
other judgment or decree could be entered, upon the pleadings and 
testimony of record herein, than was entered by this court on the 
trial hereof. The pétition for rehearing is denied. 



SAVINGS & TRUST CO. OF OLEVELAND, OHIO, v. BEAR VALLEY IKR. 
CO. et al. (SPKEOKELS BROS. 00MMBRCL4.L CO., Intervener). 

(Circuit Court, S. D. Californla. March 20, 1899.) 

1. Judgment— Lien on Pboperty in Hands op Receivers. 

The flling of a transcript of a judgment agaînst a corporation in a coun- 
ty, as required by the statute of California to malce the judgment a lien 
on real estate therein, does not create a lien ou property which had been 
previously conveyed by the défendant to receivers under an order of court, 
nor entitle the judgment to any préférence, in the distribution of assets, 
over other Personal judgments. 

2. Iksolvent Corpokations — Preperbntial Claims. 

The principal on which clalms for labor or materials furnished to a 
corporation of a public nature, like a railroad, to keep its business going, 
are given priority in equlty over a prior mortgage, does not apply to ma- 
terials furnished to an irrigation company for use in the original con- 
struction of Its Works. 

3. Same^Foreclosurk Suit— Eight op General Creditor to Intekvenb. 

A gênerai créditer of an insolvent corporation, whose property is in the 
hands of a receiver, in a foredosure suit, has sufficient Interest in any ■ 
surplus which may remain after payment of the liens to be entlUed to 
become a party by intervention. 

On Application for Leave to Intervene. 

Wm. J. Hunsaker, for complainant. 
H. L. Titus, for intervener. 

ROSS, Circuit Judge. This is an application on the part of the 
Spreckels Bros. Commercial Company for leave to file a pétition in 
intervention. The suit in which the intervention is thus sought was 
brought for the foredosure of a certain mortgage executed by the 
Bear Valley Irrigation Company to the Savings & Trust Company of 
Cleveland, Ghio, and also for the foredosure of certain receivers' 
certifleates issued by the authority and direction of this court in a 
former suit brought herein by one James Gilbert Foster against the 
Bear Valley Irrigation Company and others, in which suit that Com- 
pany, under and pursuant to an order therein made by this court, 
conveyed ail of its property to certain receivers therein appointed, 
including the property covered by the mortgage sought to be fore- 
closed in the présent suit. Prom those receivers the title to the 
property passed, under the orders of this court, to, and is now held 
by, the receiver appointed in the présent suit. The validity of nei- 
ther the mortgage nor the receivers' certifleates, to which title is 
asserted by the complainant, is questioned by the pétition now 
sought to be filed. The latter is based upon certain indebtedness 
due from the Bear Valley Irrigation Company to the Spreckels Bros. 
Commercial Company, which arose and exists, according to the aver- 
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ments of the pétition in intervention, in this wise; Subséquent to 
tlie exécution of the mortgage mentioned, the Spreckels Broa. Ck)m- 
mercial Company furnished to the Bear Valley Irrigation Company 
certain cemçnt, to be, and which was, used by the irrigation Com- 
pany in the construction of a certain irrigating ditch. This was 
prior to the litigation in which the irrigation company afterwards 
became involved, and while it was carrying on its ordinary business. 
As collatéral security for the amount due it for the cément, the 
Spreckels Bros. Commercial Company took from the Bear Valley 
Irrigation Company certain bonds of the Perris irrigation district, 
which bonds were afterwards sold by the pledgee, and the proceeds 
thereof applied on the indebtedness; leaving, however, much the 
larger part of the indebtedness still due. For this balance the 
Spreckels Bros. Commercial Company, subséquent to the institution 
of the présent suit, brought an action against the Bear Valley Irri- 
gation Company in the superior court of the county of San Diego, 
Cal., in which action it recovered a judgment, certifled copies of 
which were recorded in the counties of Kiverside and San Bernar- 
dino, where the property covejed by the mortgage and receivers' 
certiflcates is situated. That judgment in favor of the Spreckels 
Bros. Commercial Company remains unpaid. 
In respect to judgment liens, a statute of California pro vides: 

"A transerlpt o£ the original docket, certifled by tlie clerk, may be filed with 
ine recorder of any otlier county, and from the time of the fliing the judg- 
ment becomes a lien upon ail the real property of the judgment debtor not ex- 
empt from exécution in such county, owned by him at the time, or which he 
may afterwards, and before the lien expires, acquire. The lien continues for 
two years unless the judgment be previously satisfled." Code Clv. Proc. Cal. 
§ 674. 

Assuming that the effect of the fliing of a certifled copy of the 
judgment is the same as the fliing of "a transcript of the original 
docket, certifled by the clerk," as prescribed by the statute, yet, at 
the time of the fliing in San Bernardino and Kiverside counties of 
certifled copies of the judgment in favor of the Spreckels Bros. Com- 
mercial Company, the Bear Valley Irrigation Company owned none 
of the real property covered by the complainant's mortgage or the 
receivers' certiflcates sued upon, nor has it since acquired ownership 
thereof. The Spreckels Bros. Commercial Company, th^refore, has 
not acquired any judgment lien upon any of the realty covered by 
the mortgage or receivers' certiflcates upon which the bill is based, 
and has only a personal judgment against the Bear Vall y Irriga- 
tion Company. Savings & Trust Co. v. Bear Valley Irr. Co., 89 Fed. 
32. "And the same reasons, or reasons equally strong as those which 
hâve settled the question that a judgment subsequently acquired in 
another court, or in the same court in another suit, does not create 
a légal lien on any of the property being administered, exclude the 
holder from acquiring thereby an équitable lien or right of préfér- 
ence in the assets." Mercantile Trust Co. v. Southern States Land 
& Timber Co., 30 C. C. A. 359, 86 Fed. 711, 721; HoUins v, Iron 
Co., 150 U. S. 371, 14 Sup, Ct. 127; Kichmond v. Irons, 121 U. S. 
27, 7 Sup. Ct. 788. 
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Nor does the pétition of Spreckels Bros. Commercial Company 
bring its claim within the rule which, within certain limitationa, ac- 
cords to claims for labor and supplies furnished a quasi public cor- 
poration, to keep it going, priority over mortgage liens; for hère, ac- 
oording to the pétition, the cernent furnished the Bear Valley Irri- 
yation Company was for the original construction of one of its 
iltchea, and was so used. To allow a préférence over a mortgage 
lien for supplies furnished for such a purpose, and so used, would 
be destructive of the mortgagee's rights, and would tind no justifica- 
tion in the rule under which receivers of raiiroads, and other cor- 
porations of like nature, are, under proper conditions and limitations, 
îillowcd and directed by the courts to pay out of the proceeds, or 
even out of the corpus of the property, certain debts and obligations 
incurrcd, within a limited time prior to the receivership, in the or- 
dinary opération and maintenance of the property. Such action is 
grounded in the principle that the corporation, having public duties 
to perform, must be kept a going concern while in the hands of the 
court, and that claims of the character indicated, which it is not 
nsiially practicable to pay in cash, should be paid as they would 
liiive been paid if the court had not taken the control of the property 
f'ioiii the corporation. See Miltenberger v. Railroad Co., 106 U. S. 
•JSC, .311, 1 Sup. et. 140; Kneeland v. Trust Co., 136 U. S. 89, 97, 
m Sup. et. 950; Thomas v. Car Co., 149 U. S. 95, 13 Sup. Ct. 824; 
NVood V. Safe-Deposit Co., 128 U. S. 416, 9 Sup. Ct. 131; Railroad 
<o. v. Hamilton, 134 U. S. 296, 306, 10 Sup. Ct. 546; Lackawanna 
Iron & Coal Co. v. Farmers' Loan & Trust Co., 24 C. C. A. 487, 79 
Fcd. 202; Atlantic Trust Co. v. Woodbridge Canal & Irr. Co., 79 
Fed. 39. 

The petit ioner, therefore, occupies the position of a gênerai créd- 
it or, only, of the défendant Bear Valley Irrigation Company, having 
no lien upon any of the real property which forms the subject of the 
foreclosure suit. It was not, therefore, a necessary party to the 
suit, and, if made such, could do nothing by way of défense to the 
coniplaiiant's suit. Stout v. Lye, 103 U. S. 66, 70. Nevertheless, as 
such gênerai cvcditor the petitioner has an interest in any surplus 
that may rciiiaiii after the complainant's liens are satisfled; and, 
since the possession and control of the property by the court through 
its receivers hâve prevented, and still prevent, the petitioner from 
proc-eeding against it under its judgment, the petitioner ought, I 
think, te be allowed to corne into this suit, in order that it may be, 
in tbe language of the circuit court of appeals for the Seventh cir- 
cuit in the case of Louisville Trust Co. v. Louisville, N. A. & C. 
Ry. Co., 28 C. C. A. 205, 84 Fed. 539, 541, «in condition to keep an 
eye on the proceedings," and in condition to secure protection of its 
interest in any such surplus. The motion for leave to file the péti- 
tion in intervention is granted. 
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;;.' OLAKK et;al. V. PATTON et d. : [''' 

(Circuit Court, W/ D.Tennessee, W. DJ,,karqh 81, 1899,). ! : 

MobTgagE: Foeecldsure — Amount of AppEAt^ Bond — Insdbancb PDinsme 
■Appeal., , ■ 

Whére tliére has been à decree of, sale la' strict foreclosure proceédlngs, 
Jf thë mortgàgôr has not corniplled with the i^tlpulatlon in the mprtgage 
that he -will keep the property Insured at à flxed vaitiè, for the benefit of 
the mortgagee, the appeal bpnd should be not;lei8S:than the amount of the 
agreed insiirance; and this although the na^ked land may be worth as 
much as the sum decreed, as the mortgagee, has thë right, under sueh a 
(iontract, td the protection -wlilch would hàVe t>een affcrded by the In- 
surance pendlng the appeal. 

On Application for Approval of Appeal Bond. 
T. iâ. Scruggs, for plaintiffs. 
Kandolplx & Eandolph, for défendants. 

HAMMOND, J. Counsel are in disagreement as to the amount of 
the appeal bond in this case. On a bill to foreclose a mortgage, the 
plaintiff had a decree of sale for $0,027.50. It seems to be under- 
stood, as oiie of the rulings in Kountze t. Hôtel Co., 1,07 U. S. 378, 
2 Sup. et, 911, that in a foreclosure suit the;, statutoryrequirement 
of an appeal bond "that the appellant shall prosecute his appeal to 
eflect, and if he fail to m^ie his plea good shall aflswer ail damages 
and costs," covers détérioration qr waste of the property pending 
the appeal, c^iised by reaspn of flre, when the property is not in- 
sured. Counsel for plaiptifl. concèdes that.this property, as it stands, 
is worth about the sum of |10,000; but he insists that the Yalue of 
the house and improvements, subject to loss by flre, is as much as 
$5,000, which he thinks should be the minimum amount of the ap- 
peal bond. It is urged that this is especially so in this case, because 
there is a stipulation in the mortgage tha^ the mortgagees "will cause 
any buildings upon the said premises to be insured in such safe and 
responsible insurance company, for the sum of |6,500, or such less 
sum as the légal holder of the notes secured hereby may elect, and 
keep the same insured, and will deliver ail policies of insurance 
aijd.all renewal certiflcate^, from time to time, to the said party of 
the second part, or his successors in trust"; and another stipulation, 
that, in case of default or neglect to procure or renew insurance, the 
mortgagee may enter and sell, etc. ; and another stipulation, that "in 
case of sale thq proceeds shall be applied — First, to the çosts of the 
sale, and, secondly, to ail sums of money paid by the said secured 
party, or the holder of the note, for insupance, taxes, assessments, or 
charges, to protect the title or possession of said promises, together 
with interest," etc. It is insisted by the, plaintiff that there is now 
existing no insurance whatever upon this property, while the défend- 
ant contends that he is informed and believes that the plaintiff holds 
a subsisting policy for the sum of |500. The défendant has filed a 
pétition, with which he brings into court a policy of insurance dated 
July 19, 1898, for one year, which insures T. M. Patton, the défend- 
ant in this case, in the sùm of |3,500, against loss by flre upon the 
premises foreclosed, — 12,500 upon the two-story brick building, and 
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|1,000 on the furniture therein contained, — which also contains his 
assignaient in blank, indorsed on the back thereof, according to the 
usual forms for assignments. In the pétition he further states that 
he is Informed and believes that there is an outstanding policy in the 
hands of the plaintiff for the sum of |500, upon the same premises; 
but the pétition does not explain why the défendant does not know 
precisely how this fact is. He also agrées, by the pétition, that he 
will renew this $3,500 policy 'when it expires, on the 19th of next 
July, with the same form of an assignment. He states that he is 
willing that the assignment be fllled out in such manner as the court 
may direct, in order to give the plaintiff in this suit the benefit 
of the entire |3,500 of Insurance, in case of the destruction of the 
premises and furniture by flre pending the appeal, and to any ex- 
tent to which by law they may be entitled to the same. He further 
states that the two policies of |1,000 and |2,500 represent the fair 
insurable value of the house and that it is ample to secure against 
any probable loss by flre pending the appeal. He flnally states that 
he believes the land itself, without the buildings, is worth more than 
the amount for which the sale is decreed. The pétition then prays 
that the assignment shall stand as it is, in blank, to be fllled accord- 
ing to the order of this court when occasion requires, and consents to 
such transfer of the insurance, and his rightsthereunder, as the court 
may direct. Along with this pétition an order is presented which di- 
rects that the policies of insurance be delivered to John B. Clough, 
the spécial commissioner named in the decree to make the sale of the 
mortgaged premises, to hold the same, and any renewal that may be 
made thereof, for indemnity of the plaintiff against loss by flre pend- 
ing the appeal, to the extent to which he may be entitled ; the court 
reserving the power to direct the fllling up of the blank, and the collec- 
tion of the money,and its application, if any loss occurs. Also, there 
is offered for approval an appeal bond, conditioned according to the 
statute, for the sum of |1,500, which the court is asked to approve. 
The plaintiff undoubtedly has the right to insure the property 
for any sum, to the extent of $6,500, and to collect out of the pro- 
ceeds of sale the cost of such insurance. That is their alternative, 
under the stipulation of the mortgage, where the mortgagor does 
not himself keep the property insured for that sum, or some less sum 
agreed ujwn, according to his obligation. The plaintiff is under in- 
juhction against enforcing the security through the powers given 
to the trustée, and therefore he could not enter for the default in 
the matter of keeping the property insured, which is the other alter- 
native mentioned in the mortgage. It is manifest, then, that at this 
stage of the proceedings, after a decree of foreclosure, the plaintiff 
should not be compelled to rely upon this open alternative to pay 
for and take out that insurance which the défendant is under an 
obligation to take out and keep up for him. It would be adding that 
amount to the mortgage debt, when the value of the property with- 
out insurance was thought by the parties to be inadéquate, or so 
near the amount of the debt that there would be no margin for such 
additional expense. Besides, it is by the contract optional with the 
mprtgagee to take that means for his security, and he should not be 
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compelled to adopt it; nor should hé be left withoutany security 
against fire, when the act of congress giving the appeài covers the 
riskj by its requirements as to the stipulations of the appeal bond. 
I am oî the opinion, therefore, that the plaintiff has a right to de- 
mand that the amount ôf thfe appeal bond shall be adjusted to cover 
any loss by are. Indeed, the défendants do net deny this, and they 
ofler to meet that liability by the assignment of the policy which the 
défendant mortgagor has taken ont for his own beneflt, and not for 
the beïieit of the mortgagee, as he agreed to do; and the contro- 
A^ersy of counsel is over the amount of the Insurance, or the amount 
of the appeal bond, and the best method of meeting this danger of 
the détérioration of the security by flre. 

It is contended by the défendant that, inasmuch as the trustée has 
been enjoined from executing his powers of sale, the proposed policy 
should not be taken out in his name, or assigned to him. It is also 
urged that the stipulation in the policy as to the amount of the in- 
surance, and the requirement that the policy shall be delivered to 
the trustée, bave been arrested or abrogated by this injunction, and 
that the plaintiflf is entitled only to such security by way of insur- 
ance as the gênerai principles of equity would require after a decree 
of foreclosure, and pending an appeal. I do not concur in the sound- 
ness of this yiew. Because the trustée is enjoined from making a 
sale, and the plaintiff îs therefore required to resort to a foreclosure 
by decree, it by no means results that the obligation of the défend- 
ant mortgagor to keep the property insured according to the stip- 
ulations of the mortgage has been at ail affected by that injunction; 
nor can the court overlook that stipulation in determining the con- 
troversy which has arisen over the amount of the appeal bond. Nei- 
ther do I think that the court can enforce the insurance by refusing 
this appeal until the stipulation of the mortgage that the défendant 
mortgagee shall keep the property insured for the beneflt of the trus- 
tée to the extent of $6,500 has been complied with. The failure to 
comply with that stipulation is among the grounds of the decree for 
foreclosure, and the measure of the penalty to be imposed upon the 
mortgagor for not insuring the property is the decree of foreclosure 
itself. But, Tvhen the défendant mortgagor cornes to offer his appeal 
bond, the court has the opportunity and the duty to protect the se- 
curity by adjusting the amount to cover the danger of loss by flre. 
Hère the parties hâve agreed that, in the absence of a stipulation to 
the contrary, the insurable value of the improvements is |6,500; 
and why, I askj should not that value be taken as the agreed amount 
of protection to be given to the security by insurance? I think it 
is. It is true that in case of loss by flre insurance companies may 
be bound to pay the actual value of the premises insured, and it 
might be that they would not agrée to place that much insurance 
upon the improvements; but that does not alter the obligation of 
the défendant mortgagor. Instead of offering a policy of insurance 
for the amount agreed upon, he oflers pending this appeal a far less 
amount, complicates the insurance with insurance on furniture 
which he offers to assign, and tenders a policy which expires within 
90 days from the time of its tender. It is true, he agrées to 'renew 
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the policy on the expiration of the existing Insurance, and that the 
renewal may stand as the original policy. But what security lias 
the plaintiff that this new agreement which the défendant would 
force on him will be complied with, and what protection would the 
plaintiff hâve if on the Ist of next July the défendant should be un- 
able to renew the policy, or should décline to do so? Evidently, 
none at ail. And it is not at ail probable that this case can be 
reached in the court of appeals, and decided, within three menths, 
according to the gênerai course of business. Therefore the security 
against loss by tire which is tendered seems to be quite inadéquate, 
measured by the agreement of the parties themselves for that se- 
curity, and "which the plaintiff has an équitable right to enforce. 
In the circumstances of the case, the strict, équitable right of the 
plaintiff is that the amount of the appeal bond should be |6,500, at 
the very least, so that in the event of loss by fire he may recover 
whatever indemnity the Insurance companies would be compelled to 
pay under an ordinary policy of Insurance for that amount. The 
défendant has no équitable right to demand the mitigation of this 
stipulation in the policy; nor has he a right to any claim that any 
policy of Insurance shall be accepted in the place of the security 
offered by the appeal bond, unless the policy tendered is according to 
the stipulations of the mortgage. The surety on the appeal bond 
would, on the principle of Kountze v. Hôtel Co., supra, become the 
insurer against loss by fire, under the stipulations of the mortgage 
contract. It may be suggested that he could protect himself by a 
policy of insurance for his own beneiit, or that the assignraent hère 
offered i ight be made to him for his protection; and, if the plain- 
tiff feels any doubt whether the rule upon this subject which is 
only suggested in Kountze v. Hôtel Co. would be followed in a case 
actually presenting the point for décision, he might protect himself 
against that danger by taking ont a policy of insurance for his own 
benefit, and it is not impossible that he might be able to reimburse 
the cost of that insurance under a final decree of sale. 

On the whole, I hâve concluded that the better précèdent to es- 
tablish is that the court shall not concern itself about any extrane- 
ous security by insurance, after a decree of foreclosure has been 
made, and that it is best to hold, according to the strict rights of 
the parties, that if the mortgagor has not kept the property insured 
according to the stipulations of the mortgage, or does not offer be- 
fore or at the time of the decree of sale a policy of insurance in con- 
formity with the stipulations of the mortgage, the court should, in 
adjusting the appeal bond, flx the amount large enough to cover the 
probable loss by fire, as that amount has been agreed upon between 
the parties. Where the parties differ as to the insurable value of 
the premises, it might, in the absence of any agreement between 
them as to the insurable value, be proven and determined, upon a 
référence to a master, what that value is; but I think that course is 
wholly unnecessary where the parties hâve agreed that the mort- 
gagor shall insure for a definite amount. The application of the 
défendant to substitute by assignment the policy he now holds must 
therefore be denied. Also, the court must décline to approve the 
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appeal bond as tendered, and the amount will bé fixed at the sum 
01 $6,500. Strictiy considered, it ought possibly to be somewhat in- 
creased, to cover costs and other ââirmges that might be included in 
the boiiâ; but I think, onthe facts above stated, it is quite appar- 
ent tliat the sum of |6,500 -woUld coVer, not only any loss that would 
probably be assured by the insùrancie companies, but also any other 
costs or damages that may occur pending the appèal. 

Since the foregoing opinion was announced thfe parties hâve agreed 
to ûx the appeal bond at |3,000, which is apprbved. 



BLAOK V. BLAOK. 

(Circuit Court, E, D. Pennsylvania. April 3, 1899.) 

Recbiver— Distribution of Fhnd op Rbcbivership— Claim agahjst Recbiveh 
POK Conversion, , . 

A clalm by an unsuccèssful défendant, in an action to recover the pos- 
session of land, that a receiver appointed to harrest and sell the crops 
froBû.'the Ittnd pending, the action trespassed on other land, and toolc pos- 
session of and sold crops therefrom owned by défendant, cannot be heard 
and determined on distribution of the fund in the hands of the receiver. 

On Exceptions to Auditor's Beport. 

Francis T. Tobin, for exceptions. 
N. Dubois Miller, opposed- 

McPHÈRSON, District Judge.; In aîd of proceedings to recover 
possession of lànd, brought by Mary Jî. L. Black, the apparent owner 
of the rëgal title, against irfàiT M. Black, an adverse claimant in pos- 
session, the circuit coùrtj sitting in equity, appointed a receiver to 
harvest and sell the growihg crops, ànd retain the proceeds, for the 
bëheflt of whichever f&rty should flnally appear to be entitled thereto. 
The receiver's account was afterwards ^led, and referréd to an auditor, 
who awarded the balance to the successful plaintiff ; and thèse excep- 
tions are flled by the adverse claimant, vFhose daim to the possession 
has been adjudged to be unfounded. Her principal objection is 
that she had no notice of the audit, and no oppor^ùnity to be heard. 
If the exceptant were interested in the fund, she would hâve good 
reason to complain that she did not receive notice of thë audit. Prom 
her counsel's statement at the argument, however, it appears clearly 
that she is not interested, and had, therefore, no right to a voice in 
the distribution. Her claim to be interested rests Upon tlie aver- 
ment that a part of the fund was produced by the sale of crops that 
were not grown upon the farm of which the receiver had charge, 
but upon other real estate, which the exceptant had leased from 
the United States. Thèse crops, she déclares, were wrongf uUy seized 
and sold by the receiver, and their proceeds brought into the fund 
now before the court. In other wbrds, the exceptant's claim is hos- 
tile to a part of the fund. She does not admit the receiver's title 
to such part, but dénies it; asserting that she herself, and not the re- 
ceiver, is the true owner thereof, and is entitled to a decree therefor. 
Such an assertion of title cannot be heard upon distribution. The 
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exceptant's position is that the receiver trespassed upon land in her 
rigfhtfùl possession, and wrongfuUy converted a part of her personal 
pfoperty to his own use. This may be true; but, even if tbe fa et 
be assumed, we are of opinion that redress cannot be aiïorded in this 
procpeding. Williams' Appeal, 101 iPa. St. 4t4; Greist's Appeal, 104 
Pa, St. 351. 

The exceptions are dismissed, the auditor's report is conârmed, and 
distribution is decreed in accordance therewith. 



MAl'FET V. QUINE. 

(Circuit Court, D. Oregon. March 15, 1899.) 

No. 2,540. 

1. Public Lands— Réservations in Patent— Right of Way for Ditches or 

CANAL8. 

ïo brlng a right of way for a ditch or canal -within a réservation In 
a patent for public lands in pursuance of Rev. St. § 2339, In favor of such 
rights, when they bave accmed and vested under local customs, laws, 
and décisions, it is not necessary that a local custom in the immédiate 
vicinlty be shown, but it is sufficient if such custom Is established wlth 
référence to the state as a whole. 

2. Samb. 

When land ineluded in a railroad grant reverts to the government, a 
subséquent patentée under the homestead laws talies the title subject to 
the right of way for a ditch or canal over It which was acqulred prier 
to his entry; and it is immaterial whether tlie appropriation was made 
prîor or subséquent to the tlme the government was reinvested wlth title. 

3. Eminbnt Domain — Appropriation op Right op Way— Subséquent Convey- 

ance of Land. 

When a company having the power of eminent domain bas entered Into 
possession of land necessary for its corporate purposes, whether wlth or 
without the consent of the owner, a subséquent vendee of such owner 
takes the land subject to the burden placed upon it, and the right to pay- 
ment or damages from the company belongs to the owner at the time It 
toolî possession. 

4. Same — PuBLTC Use — Flume for Carrying Lumber. 

The construction of a flume to eonvey lumber from mills to a city Is a 
worli of such a public eharacter as will aiithorize the eondemnation of 
right of way therefor under the statutes of Oregon. 

5. Injunction— Interférence with Use of Easkmbnt. 

Défendant acquirod the ownership of land over which a flume had 
previously been constructed by a mill company, and continued to réside 
upon it for a number of years, without malîing any objections to the 
maintenance of the flume, until lie souglit to collect a claim from the mill 
company for wages. It appeared that his damages from the existence 
of the flume were nierely nominal. Helil, that the company was en- 
titled to a prellminary injunction to restrain him from committing a 
threatened injury to the flume. 

E. B. Watson and Geo. W. Joseph, for plaintilï. 
Ealph R. Duniway, for défendant. 

BELLINGEE, District Judge. During the years 1887 and 1888 
the Latourell Falls Wagon Road & Lumber Company, a corporation, 
located and constructed a flume for a distance of some four miles, 
Connecting their lumber mill with the town of Latourell. This 
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flume was constructed of lumber, and crossed tlie land owned by 
the défendant, Quine. The plaintiff has succeeded to the property 
and rights of the Latourell Company. There is a question as to 
whether this land, at the time the flume was constructed, was pub- 
lic land of the United States, or whether it belonged to the North- 
ern Pacific Eailroad Company under its land grant. In 1892, Quine, 
the défendant, settled on the land, and made homestead application 
therefor, and about 1896 obtained his patent. The plaintiff allèges 
that the défendant, on about the 21st day of last January, broke 
down and destroyed a portion of the flume where it passes across 
his land, and thereby prevented the use of the flume in the trans- 
portation of the manufactured produet of plaintiff's mill to point of 
shipping. The suit is brought for an injunction to restrain the de- 
fendant in the commission of the acts complained of, and the que,«- 
tions arising between the parties are now presented upon an ap- 
plication for a preliminary restraining order. 

It is alleged that the flume, water, and water rights aiïected are 
of the value of |10,000. The patent of the défendant vests the title 
to the land in him, "subject to any vested and accrued water rights 
for mining, agricultural, manufacturing, or other purposes recog- 
nized and acknowledged by the local customs, laws, and décisions 
of courts." The réservation in the patent in favor of right of way 
for the construction of ditches and canals where rights thereto hâve 
accrued under the local laws is in pursuance of section 2339 of the 
Eevised Statutes, which provides that: 

"Whenever, by priority of possession, rights to tlie use of water for min- 
ing, agricultural, manufacturing, or other purposes, haye vested and accrued, 
and the same are recognized and acknowledged by the local customs, laws, 
and the décisions of courts, the possessors and owners of such vested rights 
shall be maintained and protected in the same; and the right of way for the 
construction of ditches and canals for the purposes herein specitied is aclinowl- 
edged and confirmed; but whenever any person, in the construction of any 
ditch or canal, Injures or damages the possession of any settler on the public 
domain, the party committing such injury or damage shall be lialle to the 
party injured for such injury or damage." 

It is contended in behalf of the défendant that no local custom 
recognized by the local laws or décisions of courts exists in the vicin- 
ity where this flume has been constructed, and it is further con- 
tended that at the time of such construction the land in question 
belonged to the Northern Pacific Bailroad Company under its grant 
from congress, and that, therefore, the right of way claimed could 
not vest in the plaintiff's grantor, such lands not being at the time 
public lands of the United States. I am of the opinion that the local 
custom need not be proved with référence to the spécifie locality 
where the right is claimed ; that it is sufiicient if such custom is es- 
tablished with référence to the state as a whole. And it is co"i- 
mon knowledge that the right to appropriate water is recognized by 
the local laws and by the décisions of the courts for irrigation and 
for manufacturing and agricultural purposes. Moreover, it is estab- 
lished by the testimony in this case that such custom exists with réf- 
érence to flumes and water rights along the Columbia river, and in 
the vicinity of the premises in controversy. 
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As to the second question, it is immaterial whether thèse lands 
were covered by the grant to the Northern Pacific Railroad Company 
or not. If they so were, there must hâve been an interval of time 
■when their ôwnership was reinvested in the government of the Unit- 
ed States, in order to enable them to be taken linder the homestead 
laws, and at such time the pre-existing appropriation and use would 
be as effective as if subsequently made, and when the title had so 
reinvested in the government. Moreover, it is settled that where 
a Company having the power of eminent domain has entered into 
possession of land necessary for its eorporate purposes, whether 
with or without the consent of the owner of such land, a subsé- 
quent vendee of the latter talies the land subject to the burden thus 
placed upon it; and the right to payment from the company, if it 
entered by virtue of an agreement to pay, or to damages if the entry 
was unauthorized, belongs to the owner at the time the company 
took possession. Roberts v. Railroad Co., 158 U. S. 1, 15 Sup. Ct. 
756; Railroad Co. v. Murray, 31 C. C. A. 183, 87 Ped. 648. This 
doctrine applies in a case of this character. It may be questioned 
whether the company taking the right of way must hâve the power 
of condemnation ; but, where such power exists, the established rule 
is that the owner at the time the possession was taken is entitled to 
the resulting damages where the entry was unauthorized, and that 
such damages cannot be recovered by the subséquent grantee of the 
premises. That a company like this has the right of condemnation 
is held in the case of Lumbering Go. v. Urquhart, 16 Or. 67, 19 Pac. 
78. Now, independently of thèse considérations, the facts that thia 
défendant settled upon this land four or flve years after this flume 
was constructed and in opération, and has continued to réside upon 
it until last January, without making objection to the existence of 
this flume, or complaint conceming it; that the damages suitered 
by him appear to be merely nominal; that the acts complained of 
were prompt ed on his part because of the nonpayment of a claim for 
wages due from the plaintiff company, or from its grantor, — show 
that his act is merely vexations, and that he is not antitled to the 
favorable considération of a court of equity; that he has taken this 
step as a means for the collection of his debt, and not to protect 
any rights he may hâve in the land which is the subject of the ease- 
ment claimed by the plaintiff. The preliminary injunction will be 
allowed. 



ANDERSON v. CONDICT et al. 

(Circuit Court of Appeals, Seventh Circuit. April 11, 1899.) 

No. 538. 

1. Railroad Forbclosure— Filins Claims— Notice. 

Where a deeree on foreclosure of a railroad mortgage provided for fillng 
ail claims within a time specifled, but did not provide for publication or 
notice of its requirement, is the provision binding upon claimants without 
notice, qusere? 

2. Same— Decrejî — Efpkct on Purchaser. 

A deeree confirming a foreclosure sale of a railroad required notice to 
be published that ail claims against the property superior to those decreed 
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I to be paid.frpm the proceeda of- tjie sale, and ail cl?iims agalnst the re- 
ceiyer, ^hould Ije flled withln 60 days from its publication, Beld, that the 
purchaserfe'w«* bound by suebdécree. -i 

3, Samb— LicKdes' 'OF Claiman*. ;■ - ' 

Wheïe a, deetee conflrmlng a îoreclosure sale of a raiiroad piroV-ides- for 
flling , qf clftiiiis, bef ore the mftster, and a party h^viijg a claim files the 
same.he.becoifies se far a party to the sijlt that he Is bound to diligence 
necessary tô protect his claim; and, where he fails to bring such claim 
to the ûotiee of the court, he is wlthout remedy, after decree and distri- 
bution, uhlesS his claim was one which by the decree was imposed upon, 
and subject to which the purchasers acquired tltle to, the property. 

4. Sàmb— Reckitbr's Cebtificatbs — Costs of Administhation. 

Certlficates of a receiver of a raiiroad were made a first lien on the 
property and its proeeeds, and on ail net income derivéd from its opéra- 
tion, "after the payment of expenses and costs of administration." Hdd, 
' that a claim for Personal injuriés happening during the opération of the 
road by the receirer was an expènse Incurred in, and by reason of, the 
opération of the road, and should be eharged upon the corpus of the 
property, failing, income sufBclent to pay it. 

Appeàl f rom the Circuit Court of the TJûited States for the North- 
ern District of Illinois. 

In January, 1897, Stephen D. Bayer flled his créditors' bill in the court be- 
low agalnst the Englewood & Chicago Electric Street Rail-w-ay Company to 
enforeé payment of a certain judginent by him recovered agalnst that Com- 
pany. Subsequently a suit was brought for the foreclosure of a mortgage 
given upon the rallway to secure certain bonds. The two causes were Con- 
solidated, and G. H. Condiet was appointed receiver, and empowered to con- 
tinue the opération of the raiiroad, and to conduct its business in thë usual 
mannèr. On Februiary 25, 1897, the court authorized the issuance of two séries 
of receiver'S cèrtiflcates,— one, designated "Séries A," amountlng to , $60,000, 
which certificates upon their face recited, as was provided by the order, that 
they "arepiade a first and prlor lien upon ail property, assets, effeets, and fran- 
chises 6t said the fenglewood & Cjiicago Electric Street Railway Company, and 
the proeeeds thereof, which now or may hereafter come into the possession, 
custody, or control of said receiver, and upon ail net Income derived from the 
opération of said railway, after the payment of operating expenses and costs 
of adminis1;ration, superior to the lien of the bonds and trust deed mentioned 
In said order; superior, also.'to àll of the claims or Hens now existing, or which 
may be hereaftet created, àgainst said property, or ariy part thereof; and ail 
of said property and said income is pledged for the payment of said cèrtifl- 
cates of tbls séries A, acoordîng to the tenus thereof." The other séries of 
cèrtiflcates was designated "Séries B," and cèrtiflcates were autborlzed to be 
issued to an amount not exceeding $265,000. Thèse cèrtiflcates^ aà was pro- 
vided by thé order, eontained the like récitals, excepting that they were sub- 
ject to the Superior lien of thé cèrtiflcates of séries A. There was issued of 
thèse cèrtiflcates the full amount of séries A, and 5247,439.73 of séries B. On 
July 27, 1897, a decree was entered in the Consolidated cause determining the 
amount due upon the bonds and coupons to be $1,265,502.97; adjudging that 
the lien of the bonds was subject to the costs of the suit, to the costs and 
charges of the administration of the estate in the hands of the receiver, and 
to the receifer's cèrtiflcates, and subject to certain specifled claims (which do 
not include the claim in controversy), the question of the priority of which was 
reserved; direeting a sale by the master, and that tlie proeeeds be flrst ap- 
plied to the expenses of the sale and the costs of the suit, including ail charges, 
compensation, allowances, and dlsbursements of the receiver and his solicitor 
and counsel, then to the payment of tlie receiver's cèrtiflcates, next to the pay- 
ment of the bonds, next to the payment of tbe judgment of Bayer,, next to the 
claims agalnst the Company which had been allowed. The twenty-eighth par- 
agraph of the decree provides as foliows: "And the purchaser or purchasers, 
and his or their successors and assigns, shall be entltled to haye and hold 
the premises and property so sold f ree and discharged from the lien or in- 
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cumbrance of the mortgage foreclosed \n this cause, and from the claim of ail 
other parties to this cause, and those claiming under them, save only as 
herein expressly reserved, and subject only to sucli claims and allowances as 
shall be adjudged by this court to be prier in lien or superior in equity to the 
receiver's certiflcates hereinabove mentioned, and the mortgage foreclosed in 
this cause, and whieh sliall be adjudged to be paid out of the property so sold, 
or any part thereol;, and whieh the purchaser or purchasers may be required 
to pay by the order pf this court, and also subject to. ail current liabilities of 
the receiver Ineurred, or obligations assumed or imposed upon him by order 
of this court, whieh may hereafter be adjudged and decreed herein to be su- 
perior in equity to the mortgage foreclosed in this cause and said receiver's 
certiflcates." The thirty-flrst paragraph of the decree reads as foUows: "It 
is further ordered, adjudged, and decreed that ail persons or corporations hav- 
ing or claiming any rlght against said receiver or against said property supe- 
rior to any of the liens or claims herein piovided to be paid from proceeds 
of said sale as aforesaid shall, within ninety days from the entry of this de- 
cree, file with Henry W. Bishop, master in chancery, a statement of said claim 
or claims, * * * and that any person or persons havlng any such qlaim 
or claims who shall fail to file the samei as aforesaid shall not be allowed 
payment or reooui'se against the property herein decreed to be sold, or against 
the estate in the hands of the receiver, or the proceeds of said sale, and that 
the purchaser or purchasers at such sale shall purchase such property sub- 
ject to the payment only of the amount allowed upon such of said claims so 
flled within said ninety days as shall be found entitled to priority over the 
lien of the trust deed herein foreclosed, and whieh the court may further 
find should be paid by said purchaser or purchasers." 

On October 12, 1897, the property was sold by the master, and purchased by 
the appellees Heidelbach, Shipley, Bach, and Rice, for the sum of $260,000, 
JP'25,000 of whieh wàs paid in cash, as required by the decree, and the balance 
in receiver's cerlilicates, séries A aud séries B, as permitted by the decree. On 
Xovember 10, 1897, the report of the master was conflrmed, and the sale made 
absolute, "subject, howevèr, to ail and singular the terms of purchase as re- 
cited In said decree of July 27, 1897, whieh terms and conditions are by référ- 
ence thereto hereby incorporated in this deeree, with the same force aûd effect 
as if they were herein set forth at length." The decree of confirmation con- 
tains, also, thèse provisions: "And the court expressly reserves and retains 
jurisdlction of this cause, and power to enforce ail the provisions of said 
decree of July 27, 1897, and of this decree, including the right to retaké and 
resell said railroad properties in case said purchasers shall fail to comply 
with any order of this court made in respect to the payment of any indebted- 
néss, obligation, or liability required by tbem to be made, or in respect of any 
of the other terms or conditions of the said decree, or of this decree, within 
thirty days after the entry of such order." "It is further ordered that said 
master in chancery shall publish in one newspaper of gênerai circulation pub- 
lished in Chicago, Illinois, once a week for four successive weeks, a notice 
that ail claims against the said property mentioned in said decree of July 27, 
1897, whieh are, or are alleged to be, superior to the liens or claims provided 
in and by said decree to be paid from the proceeds of the said sale, and ail 
persons having or claiming to hâve any claims against said G. Herbert Condict, 
as receiver herein, shall within sixty days from the date of flrst publication 
of such notice, to be thereiu stated, file with Henry W. Bishop, Esq., master in 
chancery, a statement of said claim or claims, wherein there shall be set out the 
nature of said claim or claims, and the priority or priorities whieh are asserted 
in respect thereto." The notice published limited the time for flling claims 
to slxty days from February 26, 1898, the date of the first publication. On 
January 17, 1898, the court directed the payment of the costs of the suit and 
the soUcitor's and master's fées, consuming ail of the $25,000 paid in cash by 
the purchasers, whieh payments were made on or before January 20, 1898. On 
April 1, 1898, an order was made directing the issuance of a deed to the pur- 
chaser, aud the delivery of possession thereunder by the receiver; and it 
appearing to the court that from the 21st day of January, 1898, the Income of 
the property in the hands of the receiver was insufQcient to pay the expenses 
ineurred by him, and that there was a déficit of $4,304.77 in tlie opération and 
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maintenance of the property, and that the reeelyer had no further funds or 
assets; to pay such deficiency, it was ordered that the purchasers, as a condi- 
tion of the delivery to them by the recélver of the possession ol the property, 
should assume and agrée to diseharge such deiiclency arising f rom the business 
as aforesald, and the purchasers therëupon, In open court, assumed to pay 
Buch deficiency; and the court expressly reserved jurisdlction of ail parties 
to the Consolidated cause, and of ail matters and things not thereby dlsposed 
of, untU the final disposition of ail matters and things not dlsposed of. On 
the 29th of Decetnber, 1897, the appellant, Johannes Anderson, the adminis- 
tra tor of the esta te of Axel Alrlch Anderson, deceased, pursuant to the decrees 
of the 27th of July, 1897, and of November 19, 1897, flled with the master a 
claim against the receiver for the death of bis intestate by reason of the 
alleged négligence of tlie receiver's setvants in the opération of the railway. 
This claim appears to hâve remaiued with the master unnoticed, and wlthout 
action thereon. Subsequently, on the 23d of April, 1898, and wlthin the time 
allowed by the deeree of November 19, 1897', he flled a further claim, to which, 
on June 6, 1898, objections were flled by the receiver and by the purchasers 
at the sale. On July 19, 1898, the petitloner, Anderson, moved the court for 
a référence to a master to hear the claim. The court overruled the applica- 
tion, and, on motion of the objectors (appellees hère), dismissed the claim at 
the cost of the petitioner, and entered judgment thereon, which order or deeree 
is brought hère for review. 

A. H. Grross, for appellant. 
Charles L. Horton, for appellees. 

Before WOODS, JENKINS, and GEOSSCUP, Circuit Judges, 

JENKINS, Circuit Judge, upon this statement of the case, deliv- 
ered the opinion of the court. 

If, as was said at the bar, the décision under review proceeded 
upon the ground that the pétition of the appellant was not timely 
flled, the holding was erroneous. The time limited by the deeree 
of July 27, 1897, for the flling of claims had, indeed, expired be- 
fore the flling of the appellant's claim. That deeree, however, did 
not provide for publication or notice of its requiremeht, and the 
omission was manifestly inadvertent. It is not to be. presumed 
that the court designed, if it had the power, to eut ofl remedy 
without notice. This omission is supplied in the deeree conflrm- 
ing the sale, which required notice to be published that ail claims 
against the property alleged to be superior to those decreed to be 
paid from the proeeeds of sale, and ail claims against the receiver, 
should be flled within 60 days from the date of the publication of 
such notice. By that deeree the purchasers are bound. Olcott v. 
Headrick, 141 U. S. 543, 12 Sup. Ct. 81. The claims of the petition- 
er (appellant) — both the one flled December 27, 1897, and the one 
flled April 23, 1898 — were so flled within the time limited; notice 
being flrst published Pebruary 26, 1898. It was therefore errone- 
ous to dismiss this pétition upon the ground stated. 

The claim of the appella ut , as flrst flled, would seem to hâve been 
ôverlooked; for on January 17, 1898, the court directed distribu- 
tion of the proeeeds of sale, without ma,king provision with respect 
to that claim, and those proeeeds were aceordingly distributed 
among the parties adjudged entitled thereto. However improvi- 
dent that deeree, if there remains no fund or property within the 
eontrol of the court out of which the claim of the appellant, if 
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and -when established, could be satisfied, it would be useless to 
reinstate the claim or to détermine its merits. The appellant is 
not -without fault. By flling his claim, he became so far a party 
to the suit that he was bound to active vigilance with respect to 
ail things necessary to protect his claim. It was his duty to see 
that the fund then in court vpas not diverted from its legitimate 
purpose or improperly distributed. Failing therein, whether 
through ignorance or négligence, he is bound by acts done under 
authority of the decree of the court. The appellant is therefore 
vs'ithout remedy, unless his claim is one which by the decrees was 
imposed upon, and subject to which the purchasers acquired title 
to, the property. 

It is urged that the receiver's certiflcates take priority over a 
claim for personal injury subsequently incnrred under the receiv- 
ership. The certiflcates, by the order authorizing their issue, and , 
upon their face, are made a flrst and prior lien upon the property 
and its proceeds, and upon ail net income derived from the opéra- 
tion of the railway, "after the payment of operating expenses and 
costs of administration." The holders of thèse certiflcates took 
them with the knowledge that the railway was in control of and 
under the opération of the court, through its receiver. It was con- 
templated that, until sale and delivery of possession thereunder, 
such opération should continue. Such opération might resuit in 
profit or in loss. The expense of opération should primarily be 
paid out of the income derived from the opération of the railway; 
but if, as hère, there be no such income, that cost may properly be 
allowed priority out of the corpus of the propertv. Union Trust 
Co. V. Illinois Midland Ry. Co., 117 U. S. 434, 6 Sujp. Ct. 809. This 
is the plain meaning of the language employed in the order au- 
thorizing the certiflcates. The expression in the order and the cer- 
tiflcates, "after the payment of operating expenses and costs of 
administration," must be referred to, and limits, the lien declared 
upon the corpus of the property, and cannot be referred to income ; 
for the term employed in the order is "net income," and the ex- 
pression quoted, applied to net income, would be meaningless. It 
is not presumable that the court would devest itself of the power 
to pay the expense of opération which it had assumed. That 
would be an act of felo de se. It granted to the certiflcates a lien 
paramount to that of the trust deed, subject, however, to the pay- 
ment of operating expenses and costs of administration; and this, 
we think, comprehends ail liability incurred in the opération of 
the railway. 

But it is said that claims for personal injuries happening during 
the opération of the road by a receiver cannot be allowed, as a cost 
of administration, in priority to the receiver's certiflcates; and this 
in analogy to the doctrine that claims for personal injuries accru- 
ing prior to foreclosure are denied priority to the lien of the trust 
(" >d, under the six-months rule. We cannot sustain this conten- 
tion. The one rests upon an entirely différent principle from the 
other. Union Trust Co. v. Illinois Midland Ry. Co., supra. In the 
one case the arbitrary displacement of the lien of the mortgage or 
93 F.— 23 
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vtrust deed by a certain character of expense of opération is allowed 
during a certain arbitrary period after default in payment of in- 
terest or principal of the mortgage, and before suit to foreclose, 
and while themortgagor is in possession, because the railway must 
be képt a going concern, and damages for personal injury arising 
during such period of opération are not of the character of cost 
essential to the opération; but if the mortgagee were in posses- 
sion, operating the railway, none would doubt liability for per- 
sonal injuries. Hère, at the request of the trustée, the court as- 
sumed, and, with the knowledge and acquiescence of the holdera 
of the receiver's certiflcates, continued, the opération of the rail- 
way. They subjected their securities to the expense of opération, 
— the trustée, by its afiârmative act in praying the court to take 
possession and operate the railway; the holders of the certiflcates, 
by the provision of the order authorizing the issuance of the cer- 
tiflcates, and which was expressed upon their face, making them 
subject to the payment of operating expansés and the cost of adr 
ministration. For that purpose, and to that extent, thèse parties 
were vicariously in the possession and opération of the railway 
through the court as their représentative. Ail liabilities of the re- 
ceiver were imposed upon the corpus of the property, failing in- 
come, as certainly as a mortgagee would be personally liable if he 
possessed and operated the railway. Technically, perhaps, pay- 
ment for Personal injury cannot correctly be denominated cost of 
opération; but it is an expense incurred in and by reason of the 
opération, and as such should be allowed in the aecounts of the 
receiver, Klein v. Jewett, 26 N. J. Eq. 474. That such was the 
meaning of thèse decrees seems to us incontestable. Possibly, in 
the wording of the decrees, there is lacking that précision of state- 
ment désirable in documents of such importance. For example, in 
the twenty-eighth paragraph it is said that the purchaser should 
take over the property subject to claims superior in equity to the 
receiver's certiflcates and the mortgage, and also subject to ail 
current liabilities of the receiver incurred, or obligations assumed 
or imposed by the order of the court, which should thereafter be 
adjudged to be superior in equity to the mortgage and said receiv- 
er's certiflcates. By the thirty-flrst paragraph the purchaser takes 
subject to claims which shall be found entitled to priority over the 
lien of the trust deed, omitting référence to the receiver's certifl- 
cates. But, taken as a whole, we think thèse decrees are suffi- 
ciently explicit. The decree of sale provides that the proceeds of 
sale should be applied — Mrst, to the payment of the costs and com- 
pensation of certain officers, and to the "costs and charges of the 
administration of the estate in the hands of the receiver herein, in- 
cluding ail charges, compensation, allowances, and disbursements 
of the receiver and his solicitors and counsel"; second, to the pay- 
ment of the principal and interest of the receiver's certiflcates, 
séries A; and, third, to the payment of the principal and interest 
of the receiver's certiflcates, séries B. Thus, by the very terms of 
the decree of sale, the expense of the receiver in the administra- 
tion of the estate was to be paid in priority to the receiver's certifl- 
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cates; thereby adjudging that such expense was superior in equity. 
The decree of confirmation provided for the publication of thé no- 
tice to file clainis against the property which are alleged to be 
superior to the liens or claims provided by the decree to be paid 
from the proceeds of the sale, and also for ail clainis against the 
receiver, thus distinguishing the two classes; and that distinction 
is recognized in the notice which was approved by the court. It is 
doubtless true that it was supposed at the time of the decree that 
the $25,000 required to be paid in cash upon the sale would be 
suiHcient to discharge the liabilities having priority over the re- 
ceiver's certiflcates. It is not, however, to be supposed, nor dôes 
the language of the decree imply, that the court limited the amount 
of claims which should be paid prier to the receiver's certiflcates 
to that sum. It was a mère deposit required by the court, that 
such claims might be presently discharged. The provision was in 
the interest and for the convenience of the holders of the receiver's 
certiflcates, who, it was supposed, might become the purchasers, 
and were allowed to pay their bid, except as to the sum stated, in 
the receiver's certiflcates; but this was subject to the power re- 
served to retake and resell the property, if the purchaser should 
fail to discharge the demands which the court should détermine 
were entitled to priority. Otherwise, the action of the court in 
distributing this fund of |25,000 prier to any publication of the no- 
tice to flle claims would be wholly indefensible. It is clear that 
that fund was so distributed because the court still held control of 
the property to satisfy ail lawful claims against the receiver; and 
this conclusion is fortifled by the fact that in the distribution of 
that fund no provision is made for the payment of the receiver's 
compensation, or for any expense incurred in the management of 
the road; and, by a subséquent decree authorizing the issuing of 
the deed, it was made an express condition of delivery of posses- 
sion of the property that the purchaser assumed, and agreed to dis- 
charge, the stated deflciency.arising from the opération of the road 
to meet obligations incurred by the receiver. We are therefore of 
opinion that the appellee's claim, if established, should be charged 
upon the corpus of the property, and adjudged superior to the 
right of the purchasers. The decree is reversed, and the cause re- 
manded, with directions to the circuit court to proceed to hear and 
détermine the claim in question, and for further proceedings con- 
formable to this opinion. 



HARKIS v. YOUNGSTOWN BRIDGE CO. LOUISVILLB TRUST 00. v. 

SAMB. COLUMBIA FINANCE & TRUST CO. v. SAME. GAULBERT 

et al. v. SAMB. CENTRAL THOMSON-HOUSTON CO. v. SAME. 

(Circuit Court of Appeals, Sixth Circuit. Mardi 31, 1899.) 

Nos. 503-506, 519. 

1. Corporations — Forbclosurb dp Liens— Mkthod dp Sellino Propbrtt. 

Where a first mortgage on the property of a corporation becomes a lien 
by virtue of an after-acquired property clause on property subsequently 
purchassd by the mortgagor, but as to a part thereof subject to another 



356 93 FEDERAL REPORTER. 

Ii6n,,aie holder of such lien on Its foreclosure is entltled to brlng In the 
mortgagee, and to Insist on a sale of the part of the property coyered by 
hls lieu free from the mortgage incumbrance. 
2. Mbcëakic's Libn — Imflibd Waivbr of Right. 

Although the mère fact that the parties to a contract do not contemplate 
a mechanic's lien may not of itself defeat the right to a lien, yet such 
right may be Impliedly waived by acts which show that such was the in- 
tention. 

Appéals from the Circuit Court of the United States for the District 
of Kentucky. 

Judson Harmon and Thomas W. Bullitt, for trustée. 

St. John Boyle, for Louisville Trust Oo. 

W. O. Harris, for Kentucky Nat. Bank. 

A. P. Humphrey, for Youngstown Bridge Co. 

E. T. Trabue, for Oolumbia Finance & Trust Co. 

William Marshall Bullitt, for Gaulbert and others. 

Helm Bruce, for Central Trust Co. 

Before TAFT and LIIRTON, Circuit Judges, and CLAEK, District 
Judge. 

TAFT, Circuit Judge. Two pétitions for modification of the oi Liion 
of the court heretofore rendered herein (90 Fed. 322) hâve been flled, 
and a third, but informai, suggestion of a change has also been made. 
Théodore Harris, trustée, complains that the lengths of track on the 
différent classes of terminal property hâve not been correctly stated in 
the opinion. It was not intended to make a flnding of the exact 
lengths of the différent tracks, or to foreclose a full examination of the 
facts, upon this issue by the circuit court. The distances stated in 
the opinion were given for the purpose of illustrating and making clear 
the principles which the court thought should be applied to the case. 
It is not, therefore, deemed necessary to examine the record to déter- 
mine whether the measurements as set f orth in the opinion are support- 
ed by the évidence or not. 

Harris, trustée, further complains that the language of the opinion 
is likely to give the impression that he has not, under his mortgage, 
a lien for 1400,000 on the property described in the same. We do not 
think the opinion can be eo construed. The fact that he had such a 
lien was not denied at the bar. The only issue in controversy was 
to what extent his lien was prior in right to that of the flrst mortgage 
bonds. We held, and still hold, that the whole issue of bonds is se- 
cured by a flrst lien prior in right to that of the flrst mortgage bonds 
upon a certain part of the property to the extent of the amount paid 
for eaid part and for the improvements thereon. Thus, if it i -n out 
that the amount spent in the purchase and improvement of that part 
is 1150,000, then the mortgage bondholders whom Harris represents 
will hâve a lien to secure their |400,000 upon that part, but they crn- 
not realize therefrom more than |150,000 and interest for application 
to their debt. To hold that there is a lien of |400,000 in extent upon 
the part in question, prior in right to the flrst mortgage, would be to 
ignore the principles upon which our judgment in this case rests. 

Harris, trustée, further complains that the mode of selling the bridge 
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and the main Une as one parcel and the new terminais ae another, ànd 
the offering of them as a unit, is not satisfactory. We considered this 
question at the original hearing, and find nothing in the brief at re- 
hearing to change our views. The division was made to permit the 
terminal bondholders to protect their interests. We think we should 
be going too far in directing a sale of the bridge, without an approach 
on the Kentucky side, as one parcel, in accordance with the prayer of 
Harris, trustée. 

In the opinion already handed down the following language was 
nsed: 

"The sale decreed by the circuit court was a sale subject to the lien of that 
mortgage. It is not necessary to change this, except to déclare that the prior, 
lien of the first mortgage covers only an undivided part of the new terminais, 
and the purchaser will take the same subject to such a lien. The junior lien 
whieh the first mortgage trustées will hâve on the remainder of the new ter- 
minal will simply give to them the right to redeem that remainder from the 
purchaser." 33 C. C. A. 83, 90 Fed. 337. 

It is suggested to the court by counsel for some of the parties in 
interest that to leave the junior lien of the trustées of the flrst mort- 
gage unaffected by the sale will be to interfère with the salability of 
the property. It is said that the trustées of the flrst mortgage are 
parties to the bill, that no reason appears why the sale of new termi- 
nais may not be made free from the lien of the first mortgage upon that 
undivided part thereof upon whieh it is only a second lien, and that to 
permit the flrst mortgagees to retain a power of rédemption in this un- 
divided part of the terminais will be a cloud upon the title, discoura- 
ging to purchasers. Upon considération we are satisfled of the wisdom 
of thèse suggestions, and the opinion heretofore flled is modified in so 
far as to direct that the new terminais shall be sold free from ail lien 
except that held by the trustées under the flrst mortgage upon the 
undivided part thereof, upon whieh they shall be found to hâve a first 
lien. Should the sale produce more than enough to satisfy the first 
lien held by the terminal bondholders on their undivided part of the 
terminais, the surplus must be distributed to the trustées of the flrst 
mortgage for application to the interest and principal thereof. We 
change the order thus on the ground that a prior lienor bas the right to 
bring in ail subséquent lienholders, and to bave the property sold free 
from ail such subséquent incumbrances, in order that there may be 
realized from the sale as much as possible. 

The Central Thomson-Houston Company complains that the court 
erred in denying to it a mechanic's lien on the ground that neither 
party to the contract contemplated a lien. The argument of counsel 
is that a lien existe independent of the intention of the parties to the 
contract, and the case of Van Stone v. Manufacturing Co., 142 U. S. 
128, 12 Sup. et. 181, is cited to sustain this contention. It is not held 
in that case that parties may not impliedly waive a lien, but only that 
under the statute of Missouri, as construed by its courte, the mère 
taking, by the contractor, of a promissory note for the amount due, pay- 
able after the time in whieh he must flle his lien, but within the time 
in whieh he must bring his suit, though it may show that neither party 
when eontracting contemplated a lien, does not constitute a waiver 
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of the lien. In the case at bar two of the notes provided for in the 
original agreement would not falldue lintil after the timé within whiçh 
Suit miist bave been brought. Morèover, this was but orie of severàl 
cicçumstances npted in the opinionS^^hich the court held to be; affirma- 
tive eyideïice of an iiitentiori to wairé the lien.' It is true that the con- 
tract for security wàs nôt in eVéry respect complied with, but security 
of a diifferent kind was accepted uhdér the contract. This the circuit 
court r'égarded as satisfactory évidence ehowing a modification of the 
contract in regard to security, and a compliance therewith. In this 
view we concur. It is not a case, therefore, in which, by a breach of 
a contract for security waiving a lien, the contracter is remitted to his 
lien, as in Van Stone v. Manufacturing Co. The pétition of the Central 
Thomson-Houston Company for a rehearing is denied. The order in 
part afiSfming and in part reversing the decree of the circuit court is 
modified as indicated in the foregoing opinion. 



BAXTER V. LOWE et al. 

(Circuit Court of Appeals, Elghtli Circuit. MarcU 27, 1890.) 

No. 1,111. 

Insolvent Corpokation— Ci.aim for Attorney's Services. 

A finding by tlie court, in sustaining exceptions to a master's report, 
tliat services rendered by an attomey wlio was a stoclsholder and créd- 
iter, and liad been one of the offlcers of a corporation, were not for the 
t)enefit of the corporation, but in furtherance of a plan to wreels: it, and 
therefore would not support a claini for compensation from the receiver, 
held to be supported by the évidence. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

George N. Baxter, in pro. per. 

L. A. Merrick and A. N: Merrick, for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

OALDWELL, Circuit Judge. At the suit of Henry B. Lowe it 
was decreed that the Pioneer Threshing Company be dissolved, 
and its aflfairs wound up, and a receiver was appointed for that 
purpose. George N. Baxter, the appellant, filed his pétition of 
intervention in the case, claiming there was due him from the 
dissolved corporation for attorney's fées, after allowing a crédit 
thereon of |432.56, a balance of |1,084.45. His claim was referred 
to a spécial master, who reported in favor of its allowance. Ex- 
ceptions were duly taken to the master's report by the receiver, 
and upon a hearing thereof the court sustained the exceptions, 
except as to two items, aggtegating |100, which were allowed. 
The court found that the appellant had "received from the de- 
fendant corporation the sum of $432.56 on the Ist day of May, 
1896," and ordered that the |100 alloWed the appellant for fées be 
credited on that sum, — the $432.56 received by hiui from the cor- 
poration. Just how the appellant became possessed of this $432.- 
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5() is not disclosed by the record; the raaster's report on\f stat- 
ing that the "olaimant crédits the payment of a sum (|432.56) 
made under peculiar circumstances." No judgment was rendered 
in favor of the receiver for the balance of the $432.56, after de- 
ducting the $100 allowed the appellant. 

Some of the stockholders and directors of the corporation con- 
cocted a scheme to wreck the corporation for their own profit 
and beneût, and to the détriment of its other stocliholders and 
creditors. This much has been judicially determined and decreed, 
and is not subject to review. It was the attempted accomplish- 
ment of this scheme that led to the decree dissolving the corpora- 
tion and for winding up its affairs, and the appointment of the 
receiver for that purpose. The appellant was a stoekholder and 
créditer of the corporation, and at times its secretary and attor- 
ney, He was fully advised of the action of those stockholders 
and directors who attempted to wreck the corporation, and ac- 
tively aided, by his ad vice and counsel as an attorney, in the ef- 
forts that were made to accomplish that resuit. And the mate- 
rial question in the case is whether the services charged for were 
rendered for the corporation, or for and on behalf of those mem- 
bers of the corporation who attempted, for fi'audulent purposes, 
to wreck it. ïhe court below found the services charged for, 
with the exception of $100, were rendered for the latter pur- 
pose, and not for, or in the interest of, the corporation. The find- 
ing of the lower court on this issue is presumptively correct. We 
hâve read the évidence and the record in the case very carefully, 
and are unable to say that the flnding of the circuit court is nOt 
supported by the évidence; on the contrary, we think that it is. 

From the record in the case it is apijarent that litigation be- 
tween thèse parties on this subject will continue without profit 
or gain to either, but with loss to both, as long as there is a thread 
to hang a controversy upon. A stop must be put to further liti- 
gation, and to that end the decree of the circuit court will be 
afflrmed, with the modification that the decree below shall be 
deemed and held to be a full and complète satisfaction of ail claims 
or demands of each party against the other growing out of the 
transactions mentioned, and especially a satisfaction of any claim 
or demand the receiver raight or could assei't against appellant for 
any balance of the $432.56, admitted by the appellant to hâve been 
paid to him, after crediting thereon the $100 found due the ap- 
pellant. As thus modified, the decree below is afQrmed. 



WATSON V. FORD. 

(Circuit Court of Appeals, Sixth Circuit. March 7, 1899.) 

No. 612. 

CONSTKnCÏION DP CONTBACT — ImPLIED CONDITIONS— WhEN OF THE EsSENCB OF 
THE CONTRACT. 

Défendant eontemplated tlie establishment of works for tlie manufacture 
of soda asli and other Chemicals, In wliicli a large amount of capital would 
be required. Previous success in the manufacture of soda ash commer- 
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cially had been due to the use of patented processes and macliinery- 
Plaintiff was a chemical engineer, and a reputed expert in the designing 
of machinery for soda ash manufacture, with which he was experiment- 
Ing. The parties entered into a contract, by which plaintiff engaged to 
dévote hls entire time and skill to the service of défendant in his busi- 
ness for three years, for v^hich he was to receive a yearly^inereasing 
salary, and, if the business was made commercially successful, a bonus 
in stock of the manufacturlng company to be then formed. The contract 
contained a provision tliat any inventions or discoveries made by plain- 
tiff durlng the term relating to the manufactures contemplated should be 
disdosed to défendant, and, if deemed advisable, should be pateuted, at 
hls expense, for the joint and equal benefit of the parties. Hdd, that such 
provision was an essential part of the considération for the défendant' s 
obligation, and constituted an implied condition, a breach of which by 
plaintiff justifled the termlnation of the entire contract by défendant, and 
relieved him from liability for future salary or for the delivery of the 
stock; plaintiff having been paid his salary to the time of his discharge. 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

This was an action to recover damages for a breach of the following con- 
tract: 

"Agreement made this 29th day of April, Arino Domini one thousand eight 
hundred and ninety-three, between J, B. Ford, flrst party, and John Kobett 
Watson, second party, witnesseth: Whereas, said flrst party is the owner of 
certain property and improvements situate at Wyandotte, Michigan, and con- 
templâtes the use and opération thereof for the purpose of manufacturlng 
soda ash and other Chemicals; and whereas, said second party is by profes- 
sion a chemical engineer, and has skill and expérience in the business pro- 
posed to be conducted by said flrst party: Now, this agreement witnesseth 
that, iii considération of the respective covenants of the parties hereinafter 
set forth, It is agreed, by and between the parties, as follows, to wit; First. 
Said second party shall and wlU give unto said flrst party hls services and his 
entire time, skill, and attention in and about the business proposed to be con- 
ducted by said flrst party, as aforesaid, at Wyandotte, Michigan, for and 
during the term of three (3) years, from April 3, 1893, and that during said 
term he will not willfuUy neglect or départ from said employment, nor do or 
cause, or willfully suffer to be done or caused, any act or thlng whatsoever 
to the préjudice of the said flrst party in or about said business, but, on the 
contrary, shall and will order and direct ail workmen, servants, and persons 
employed in and about said business to do their work, service, and duty to the 
utmost of his skill, knowledge, and ability, and for the highest profit and ad- 
vantage of the said flrst party. Second. Said flrst party shall and will pay 
unto the said second party for his said services the just and fuU sum of two 
thousand seven hundred and flfty dollars ($2,750) for the flrst year, three 
thousand two hundred and flfty dollars ($3,250) for the second year, aud three 
thousand seven hundred and flfty dollars ($3,750) for the third year, each of 
said annual sums to be paid in monthly payments. Third. As soon as the 
Works of said flrst party shall hâve been placed in successful opération under 
the processes and methods adopted by said second party, so as to manufacture 
soda ash ïit a commercial profit, said flrst party agrées to form a corporation, 
under the laws of Michigan, for the purpose of conducting said business, the 
capital stock of which shall be paid by the transfer to said corporation of 
the entire property, assets, and efCects used or employed in or about said busi- 
ness; and upon the formation and organization of said corporation said flrst 
party shall and will further pay and deliver unto the said second party flve- 
ninths of two per cent. (5/9 of 2 per cent.) of the whole amount of said capital 
stock, in fuU-paid shares. Said second party shall not, at any time, sell the 
whole or any part of the stock mentioned in article 'third,' without flrst of- 
ferlng the same to said company; and that, when offered, said company shall 
hâve the right of purchasing the same at the value actually as shown by the 
books and accounts of the company. Fourtli. Should second party, during 
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sald empIo5'ment, make any Inventions or dlscoveries pertaining to, or of use 
or advantage in, the business of manufaeturing chemlcals, the same shall be 
made linown unto said flrst party; and, if so requested i)y said first party* 
said second party shall and will, at the cost and expense of said first party, 
procure letters patent therefor, the same to be granted and issued to and for 
the parties hereto, as joint owners in equal shares; but, should sald first party, 
withln three (3) months' notice of any such Invention or discovery, fail or dé- 
cline to avait himself of the option or privilège hereby granted, said second 
party shall be at liberty to procure letters patent in his own name, and for 
bis own use and beneflt. Fifth. Should it become apparent, in the j'udgment 
of the said flrst party, at the expiration of the period of six (6) months from 
and after the date at which the actual opération shall hâve begun, that said 
second party bas net made the opération a commercial success, or cannot do 
so, owing to the inefficiency of the plant and process employed by him, the 
said flrst party, at his option, may terminate this agreement by giving thirty 
(30) days' notice of his intention to do so. In witness whereof, the said par- 
ties hâve hereunto set their hands and seals, the day and year first aforesaid. 

"J. B. Ford. [Seal.] 

"By .T. B. Ford, Jr. 

"John K, Watson. [Seal.]" 

It appears that the plaintiff, John R. Watson, entered the employ of the de- 
fendant under the contract, and remained in such employ until the 28th 
day of June, 1894, and received the monthly installments upon his salary 
due down until that day. Upon that day Watson declined to comply with 
the fourth paragraph of the contract, and' refused to assign to the défendant 
a half interest in certain patents which Watson had taken out for inventions 
or dlscoveries pertaining to the business of manufaeturing chemlcals during 
said employment. He was given 24 hours' time within which to comply with 
the request. He refused, and was discharged. The sole question which the 
court finds it necessary to consider in this case is whether a breach of the 
fourth paragraph by Watson, the party of the second part, is such a breach as 
releases the first party from a further compliance with the contract on his 
part; or. In other words, whether the second and thlrd stipulations are, with 
the fourth, dépendent or independent covenants or conditions. The court be- 
low held that compliance with the fourth covenant by Watson whenever clr- 
cumstances should arise making it operative was a condition précèdent to a 
continuing obligation on the part of the défendant to pay future Installments 
of wages or to transfer the stock mentioned In the thlrd paragraph. The 
court, therefore, held that a breach of the fourth stipulation defeated Wat- 
son's right to subséquent salary or to the stock. 

T. E. Tarsney, for plaintiff in error. 

Otto Kirchner and W. J. Gray, for défendant in error. 

Before TAFT and LUETON, Circuit Judges, and SEVEEENS, Dis- 
trict Judge. 

TAFT, Circuit Judge (after stating the facts as above). Ford was 
about to invest a great deal of capital in a new and expérimental 
business. The maliing of soda ash had been commercially successful 
when a certain patented process was used, but the fleld was not fully 
explored. There was believed to be room for extensive development 
and improvement in the process of manufacture. Watson was a re- 
pu ted expert in designing and making machinery for the successful 
production of soda ash. It was a business in which the ownership of 
patente was exceedingly important. The contract, shortly stated, was 
that Watson, on his part, was for three years to dévote his entire time 
and skill to the designing, érection, maintenance, and opération of 
a soda ash making plant, for the beneflt of Ford so exclusively that 
Ford should hâve a one-half interest in ail patents which Watson 
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might take out for improvements in the process or machinery used 
in the manufacture; wliile Ford, on his part, was to pay Watson an 
increasing annual salary, in monthly installments, and a bonus of 
Company stock in the end, should the experiment be a commercial 
succesS. The salary and stock were the considération for the services, 
skill, and patented discoveries. The question is whether the convey- 
ance of the patent was an implied condition of further obligation of 
Ford to pay the future salary and the stock. Prof. Langdell, in his 
summary of the Law of Contracta, points out that breaches of im- 
plied conditions are divisible into two classes, according as they take 
place before any part of the condition has been performed ("in limine," 
as he terms it), or during the progress of its performance. Section 
160. Heeays: 

"Breaeiaes of the latter class, whicli may be termed breaches after part 
performance, give rlse to différent considérations; for, if such a breach disa- 
bles the party committing it from suing, the resuit may be that ne will receive 
nothing for what he has already done, and that the other party wlU receive 
the beneflt of the part performance without paylng for it. If the breach 
goes to the essence of the contraet, the party committing it cannot complain 
of thls resuit; but if it is slight and unimportant, and especially if it hap- 
pens after the performance is nearly completed, he may justly say that the 
penalty Is out of ail proportion to the wrong." 

After pointing out that an express condition is to be enforced ac- 
cording to its letter, because the resuit of agreement, the leamed 
author proceeds: 

"An implied condition, on the other hand, is the créature of the court, and 
the court is therefore responsible for Its conséquences. If it is permitted to 
work injustice, the only excuse for the court is that it is unavoidable; and, 
if it Is, permitted to work more injustice thaa it prevents, not even that ex- 
cuse Is avajlable, for, assuming it to be tïue, it shows that the condition has 
no right to exjst. This responsibility rests upon the court, not only because 
an implied condition is its créature, but because, being its créature, the court 
has the pover of molding It as the purposes of it require. * * * In- 
fluenced by the foregoing considérations, courts of law bave adopted the prin- 
ciples of courts of equity (so far as their procédure would admit of their 
doing so) in respect to breaches of implied conditions after part performance; 
and therefore, if the breach goes to the essence, they permit it to be set up 
as a défense; but, if it does not go to the essence, they permit the plaintiflC 
to recover, and leave the défendant to his cross action." 

The principles above stated are illustrated in many cases, to some 
of which we may properly refer. In Leopold v. Salkey, 89 DI. 412, 
the action was for damages for breach of a contraet of employment. 
By the contraet, the plaintiff agreed to serve the défendant as super- 
intendent in a mercantile business for three years, at a flxed salary. 
The défendant pleaded that the plaintiffy after entering the employ- 
ment, was absent two weeks. The plaintiflf showed that he had been 
arrested, without fault on his part, and detained in jail for the two 
weeks of his absence, and that, on his release, he at once tendered his 
services. The défense was sustained, on the ground that the two 
weeks' absence from duty was a breach that went to the essence 
of the contraet. In Johnson v. Walker, 155 Mass. 253, 29 N. E. 522, 
an action to recover the balance due upon a contraet to work for 
défendants for a year as foreman in a shoe shop, it appeared that 
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the plaintiff, after workirig a part of tlie year, and receiving pay 
therefor at the stipulated rate, became ill, and was necessarily absent 
from work seven weeks, and that when, upon recovery, he otfered to 
résume work, he was informed that he had been discharged, and a 
man hired in his place. Judgment was given for défendants. The 
court said: 

"Whether a temporary illness of a few hours, or, ia some instances, per- 
haps, of a few days, would in ail cases corne within the implied condition, we 
need not consider. In the présent case, the plaintiff was sick ahout seven 
weeks, and during ail that time, as the exceptions state, was incapaçitated 
from work in the défendants' shop. We think that, as matter of law, this 
constituted such an interruption of and failure to perform his contract, on 
the part of the plaintiff, that the défendants were justified in terminatlng It 
and employing another person in his place." 

In Poweir V. Newell, 59 Minn. 406, 61 N. W. 335, a patient made 
a contract with a physician for a year's treatmeat, giving his note for 
the stipulated compensation. In a suit on the note, the défense was 
that défendant had applied to the physician for treatment, and could 
not see him because the physician was ill. Nothing was said to de- 
fendant as to how long he might hâve to wait for plaintifE's services. 
It was held that this was a good défense to the note. In Poussard v. 
Spiers, 1 Q. B. Div. 410, the action was on a contract for the employ- 
raent of the plaintiff's wife as a leading opéra singer, for a season 
of three months. She attended most of the rehearsals, but was by 
illness prevented from attending the flrst three or four public per- 
formances. It was held, as matter of law, that the plaintiff's inabil- 
ity to perform at the opening and early performances went to the 
root of the matter, and justified the défendants in rescinding the con- 
tract. In Fillieul v. Armstrong, 7 Adol. & E. 557, on the other hand, 
it was held that the failure of a French teacher engaged for a year 
to report for duty for three days after a vacation did not justify his 
discharge. In Bettini v. Gye, 1 Q. B. Div. 183, the action was for 
breach of a contract to employ plaintiff as a singer for a season of 
three months in theaters, halls, and drawing rooms. The plaintiff 
stipulated not to sing in England for three months beîore the engage- 
ment, and agreed to be in London six days before March 30th for re- 
hearsals. He was detained by illness so that he was four days late, 
and could only give two days for rehearsals. It was held that this 
breach did not go to the root of the matter, and did not constitute 
a défense; that, if the contract had been for a season of opéra, re- 
hearsals would hâve been most important, and failure to attend 
them might hâve been a fatal breach, but hère the singing was to be 
of a great variety. More than this, the singer had been obliged to 
abstain from earning money by his voice in England for three months 
before the rehearsals without compensation, which afforded a strong 
argument for saying that subséquent stipulations were not intended to 
be conditions précèdent, unless the nature of the thing strongly showed 
they must be so. The reasoning of Mr. Justice Blackburn in the last 
case suggests one of the considérations which should be very per- 
suasive with a court in determining whether a covenant involvea 
an implied condition, and that is the extent of the penalty to which 
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^ucli a construction must subject the defaulting party. As Prof. 
Lfiiigâell iajs in his Summary of the Law of Oontracts (section I6S): 

'The Mlo-Wing rules are to be taken, however, only as illustrations of the 
tn«M g^eral rule that a part performance, in order to ralse an equity in the 
plaintiff's favor, must substantially change his position, to his own détriment 
and to the defendant's beneflt; or, if not to the defondant's beneflt, at least 
to his own détriment. It aeems, therefore, that the sliaShtest breach of con- 
dition ■nrlll authorize the throwing up of a contract, wii*>iiever it can be done 
wlthout puttlng the plaintlff in any worse position substantially than hë 
would be In if the contract had not been made." 

In tihe light of the foregoing authorities, we come to consider the 
case at bar. It is a case of part performance and a default. Is the 
def ault a breach of an implied condition ? Does the f ailure to convey 
the patents go to the root and essence of the contract? Ford was 
seeking to establish a great business, the life of which was intended 
to extend far beyond the three years of Watson's employment. Wat- 
son was experimenting. His successfui discoverie* Ford necessarily 
counted on as material aids to success, and it was of the highest im- 
portance that he should secure such a title to those discoveriee that 
he might use them and prevent others from using them. Previous 
success in the same business had been due to patented processes and 
machinery, and it was vital that Ford should protect his interest in 
discoveries and improvemente he was paying so much to secure. 
Should Watson retain the right, after a successfui development of the 
business, to prevent the use of such improvements as he might in- 
vent, it would materially interfère with tJbe success of the enterprise. 
The agreement that Ford should share in the ownership of the patents 
was a material part of the considération for which he was to pay 
Watson's salary and stock bonus. The contract affords no method 
by which any particular part of the considération can be apportioned 
to the conveyance of the patents. That was merely part of the service, 
and an important incident to the dévotion of ail of Watson's time and 
skill to the new business. Watson received monthly pay for his 
services down to the day of his discharge. A construction of the 
contract which makes his refusai to convey the patents a breach of 
an implied condition does not visit him with the penalty of loss of 
pay for any work actually done. He had a chance of receiving a 
stock bonus; but this was remote and contingent, for Ford had the 
option, at the end of six months after actual opération began, to ter- 
niinate the contract if he thought it not to be a commercial success. 
Considering the importance of the patent rights in the business, and 
the lightness of the penalty imposed for breach of the condition if 
implied, we hold that the breach went to the essence or root of the 
contract, and that the défendant, Ford, was entitled with the cov- 
enants on his part to be performed. Cadwell v. Blake, 6 Gray, 402, 
411. The judgment of the circuit court is aflArmed. 
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TJNITED STATES v. YEE MTJN SANG. 
(District Court, D. Vermont. April 8, 1899.) 

1. Aliens— Application to Enter United States— Conclusiveness of Déci- 

sion OF Immigkation Ofpicbrs. 

Under tte provision of the sundry civil appropriation act of August 18, 
1894 (28 Stat. 390), which makes tbie décision of the immigration or cus- 
toms oflEicers refusing an alien admission into the United States final un- 
less appealed from, such décision is conclusive against the applicant's 
right to enter as an alien, but not upon the question of his alienage, and 
does not preclude him from afterwards claiming the right to enter or re- 
main in the United States on the ground that he is a citizen thereof ; the 
question of citizenship heing one whieh vras not, and could not be, com- 
mitted for final décision to executive oflacers. 

2. Same— Proceeding for Déportation of Chinkse Laborer— Issue as to 

Citizenship. 

On an issue as to the citizenship of a person of the Chinese race arrested 
as a Chinese laborer unlawfuUy within the United States, the testimony 
of the défendant that he was born in this country is entitled to be con- 
sidered and weighed by the same rules applicable to ail other testimony, 
although, if untrue, It would be impossible to contradict it. 

Appeal from United States commissioner. 

This was an appeal by the défendant from the décision of a commis- 
sioner ordering his déportation as a Chinese laborer unlawfully in 
the United States. 

Eufus E. Brown, for appellant. 

James L. Martin, Dist, Atty., for the United States. 

WHEELEE, District Judge. The appellant is of the Chinese ra«e, 
and presented himself to the customs officiais of this district, at Eich- 
ford, for admission to this country as a merchant, which was, on 
January 6th last, refused. On March 18th he was arrested as a Chi- 
nese laborer unlawfnlly in this country, and was brought before the 
commissioner for hearing. There he claimed the right to corne into 
and remain within this country as a native-born citizen thereof. The 
government claimed that he was not such a citizen, and that the 
refusai of admission by the customs officiais not having been appealed 
from to the secretary of the treasury, was ûnal as to his rights in 
respect to coming into, or afterwards being in, this country. The 
commissioner appears to hâve held that the refusai of admission was 
not conclusive, but to hâve found against citizenship, and to hâve 
ordered déportation. From that order this appeal was taken, and the 
same questions hâve been made hère. 

The conclusiveness of the refusai of admission rests upon a provision 
in the sundry civil appropriation act of August 18, 1894, that: 

"In every case where an alien is refused admission into the United States 
under any law or treaty now existlng or hereafter made, the décision of the 
appropriate immigration or customs oflioers, if adverse to the admission of 
such alien, shall be final, unless revecsed on appeal to the secretary of the 
treasury." 28 Stat. 390. 

The validity of this provision rests upon the power of congress to 
exclude aliens from the United States, and to commit the décision 
of their right to come or to remain to executive offlcers. Nishimura 
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Ekiu V, U. S., 142 U. S. 651, 12 Sup. Ct. 336; Lem Moon Sing v. 
U. S., 158 U. S. 538, 15 Sup. Gt. 967. This is because they are in 
fact aliens, and as sucli may be excluded, and not because the power 
to décide whether they are aliens or citizens has been or could be 
committèd flnaïly by congress to customs ofHcials, or other executive 
oflacers, In this case the ofScers did not assume to décide that the 
appellant -was an alien, but assumed that he was such, and to décide 
that lie was not so made to appear to be a merchaùt as to entitle 
hîmto àdtaission to this country as an alien Chinese mer chant, and 
excluded iihim from admission as such. This décision is doubtless 
final as to'his character as amerchant in that respect. But citizen- 
ship of the country is a status of the person that is attendant at ail 
times, everywhere, and cannot be taken away, or but in a formai 
way, as provided by law, be renounced even by act of the person. 
If the appellant was in fact a citizen of the United States, he would 
not lose his citizenship by presenting himself as an alien merchant 
to the customs officiais for admission to this country as such. He 
submitted his character as a merchant to their judgment, and their 
décision upon that extended no further. The only proper eflect of 
that proceeding upon his claim of citizenship now is the bearing of the 
inconsistency of the claim» upon his évidence as to citizenship. If 
he was entitled to corne freely as a citizen, the question why he at- 
tempted to corne qualifiedly as a merchant naturally arises, and, unex- 
plained, would cast a serions doubt upon the good faith of the claim 
of citizenship. It would look like an aftertbought. But his daim as 
a merchant is founded upon a déclaration before a commissioner in 
Bostoù, supported by the affidavit of two witnesses, prior to leaving 
this country. It begins : "I, Yee Mun Sang, on oath déclare that I 
was born in San Francisco, California, in the building numbered 711 
Dupont Street, on the sixteenth day of August, 1874, of Chinese par- 
ents ; that I resided there fifteen years. From thence I came to Bos- 
ton, Massachusetts, where I hâve resided ever since." This déclara- 
tion is not évidence of the nativity now, but it shows that this claim 
is not an afterthought, and it is consistent with this claim now. He 
testifies now to his birth in that street at about that time, and he ist 
supported as to this by his father. He appears to hâve been under- 
stood to hâve said, before the customs officiais, that he did not know 
who his father was ; and, if that statement had been understandingly 
made, it would justly detràct much from his credibility. He now 
dénies making it, and is understood with difflculty. It would hâve 
been so shallow and inconsistent that, while the truthfulness of those 
who now testify that he made it is not doubted, the fact of his under- 
standing about it is doubted. Being of the Chinese race, and appear- 
ing at the border of the country, coming in, the burden of showing hia 
citizenship would rest upon him. The testimony as to his place of 
birth is not preposterous or unnatural, and cannot justly be rejected, 
although it cannot be contradicted if not true. It must be weighed 
as lawful évidence in any case must be. When so weighed, it appears 
to prove the fact. There is said to be more évidence hère than there 
was before the commissioner, and it seems to lead to a différent re- 
suit. Appellant discharged. 
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ANDEEWS et al. v. SCHREIBER, 
(Circuit Court, W. D. Missouri, W. D. March 4, 1899.) 

1. Sale— CoMPLBTioN of Contract— Acceptancb of Offbr bt Tblbgbaph. 

An offer to sell, and an unconditional acceptance, by telegraph, consti- 
tutes a completed contract, to whlch conditions eannot ie thereafter added, 
except by mutual agreement. 

2. Bame— Delivert— Transfer op Bills of Lading. 

Plaintilïs contracted witti défendant, wlio resided at a distance, for the 
purcliase of wJaeat, to be sliipped by a common carrier. By the custom of 
. the market, understood by both parties, tlie grade and weigtits were to be 
fixed by the inspectors at the point of destination. Défendant made ship- 
ments, talcing bilis of lading to himself, to which he attached drafts, 
whlch were forwarded for collection, and accepted and paid by plalntiffs. 
Edd, that there was a delivery of the wheat under the contract on the 
payment of the drafts and transfer of the billa of lading, though it had 
not then been inspected or weighed. 

8. Same— Implied Warraktt. 

TJnder such circumstances, there was an implied warranty on the part 
of the défendant that the wheat shipped was of the grade ealled for by 
the contract, and where, on inspection, it fell below such grade, the 
plaintiffs were not obliged to return it, but had the rlght to retain it, and 
sue for the breach of warranty. 

4. Samb — Action for Breach of Warranty — Evidence. 

In an action by a purchaser for breach of warranty, on the ground that 
wheat delivered by the seller was below the grade ealled for by the con- 
tract, évidence is not admissible in défense to show that a profit was 
reallzed by the plaintifEs. 

The plaintiffs, who are commission grain merchants at IQinsas City, 
Mo., brouglit action against the défendant, a shipper of grain from 
Otis, Kan., on a contract calling for the sale of 15,000 bushels of No. 2 
hard wheat, at 57 cents per bushel on the cars at Otis, Kan., to be in- 
spected by the state inspecter ând weighed at Kansas City, Mo., after 
deductiug the expenses of weighing and inspection. 

The second count of the pétition upon which the court rendered judg- 
ment claimed as damages a shortage in the quantity shipped by the de- 
fendant; and also for damages in the différence in the quallty of the wheat 
shipped; also for profits which would hâve been realized by the plaintiffs on 
the quantity and quality of the wheat ealled for by the contract, had the same 
been delivered; and also for an excess of drafts paid over and above the cor- 
rect quantity of the wheat shipped. A jury being waived, the cause was 
submitted to the court on the pleadings and the évidence. The court made a 
spécial flndlng of facts, and declared the law to be that plaintiffs are entitled 
to recover of the défendant the sum of $494.68 on account of drafts paid over 
and above the correct quantity of wheat shipped; also the sum of $166.95, 
diflference in the marlset value of No. 2 hard wheat, which should hâve been 
shipped, and No. 3 hard wheat, actually shipped; and also §41.90, damages 
for the failure of the défendant to deliver the fuU quantity of 15,000 bushels 
of wheat ealled for by the contract. And the court also found against the 
défendant on his counterclaim for damages based upon the alleged conversion 
by plaintiffs of the No. 3 hard wheat shipped by défendant to plaintiffs; which 
défendant, in his counterclaim, asserted the plaintiffs were unauthorlzed to 
appropriate under the contract. The further essentlal facts sufflciently appear 
Irom the foUowing opinion of the court. 

Meservey, Pierce & German, for plaintiffs. 
Lathrop, Morrow, Fox & Moore, for défendant. 
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PHILIPS, District Judge (after, stating the facts as above). The 
important question, lying at the very threshold of this controversy, is, 
when was the contract for the shipment of wheat by the défendant to 
the plaintiffs entered into and completed? Both parties are agreed, in 
efifect, by the pleadings, and in argument before the court, that at 
some time in July, 1897, thèse parties did make a contract whereby the 
défendant agreed to ship to the plaintiffs, and the plaintiffs to take 
on the railroad track at Kansas City, 15,000 bushels of No. 2 hard 
wheat, to be delivered within 15 days, at 57 cents per bushel, less in- 
spection and weighing charges. And the parties are further agreed 
that the défendant was to load the wheat on the cars at his point of 
shipment (Otis, Kan.), and that he would, on the shipments, draw on 
the plaintiffs for the apparent quantity thereof, as ascertain-ed by the 
railroad weights, less a specified drawback on each car, and attaoh his 
draft to the bill of lading, to be sent for collection from the plaintiffs; 
subject to the further condition, founded upon the recognized custom 
between such dealers, that the wheat, on reaching Kansas City in 
the cars, was subject to inspection under the state inspection laws, 
either of the state of Kansas or of the state of Missouri, where the car 
might be delivered; and the weights at Kansas City, and the grar'e 
as fixed by the inspector, should be conclusive; and, further, that, 
on receipt of the draft drawn by the défendant, the plaintiffs would 
honor the same. 

As the whole negotiations between the parties were conducted by 
correspondence in the f orm of letters and telegrams, recourse must be 
had thereto in determining the question as to when the contract was 
completed. The proposition to open up this trade between the parties 
originated with the défendant. On July 22, 1897, he telegraphed the 
plaintiffs as follows: "Offer ten, fifteen thousand bushels two hard 
wheat sixty net." On the same day plaintiffs replied thereto as fol- 
lows: "Market over cent lower. Buyers ail scared. Sixty-seven 
track hère best can do, flfteen days. Quick reply." On July 23, 
1897, plaintiffs again wired défendant: "Market cent and a half 
lower. Do you want sell at sixty-seven track hère?" This was fol- 
lowed by the following telegram from plaintiffs to défendant on the 
same day: "Think can work your flfteen wheat net you flfty-six half, 
if offered quick." To this défendant replied: "Take fifty-eight net 
flfteen thousand bushels two hard." To this plaintiffs immediately 
replied: "Market closed three cents lower; flfty-six best can do. 
Quick reply. Will sell lower sure." The next day, July 24th, défend- 
ant telegraphed plaintiffs: "If you can use it at flfty-seven, will sell." 
To this plaintiffs immediately replied: "Accept your flfteen thousand 
2 hard flfty-seven track, Otis. Rush shipment." And on the same 
day plaintiffs sent défendant letter by mail, which was evidently writ- 
ten before the receipt of defendant's telegram of that date, and which 
it is riot necessary, therefore, to consider. But, following this letter 
of the same date, plaintiffs mailed to the défendant the following letter, 
to wit: 

"We hâve now your wire offering flfteen thousand bushels 2 hard at 58 cents 
[it is admitted by both parties that this should be 57 cents Instead of 58 
cents] on tracls, which we now confirm for flfteen-day shipment. Please let 
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them corne forward fast as possible. * * * We are pleased to hâve made 
this starting trade with you, and hope to do more business witli you. Keep 
us closely advised of what you hâve to ofCer, and will make you very close 
priée. Please bill v^heat to us hère, making draft velthout exchange, leavtng 
us falr margln." 

On the same day following défendant'» telegram of that date to 
plaintiiïs, he sent to plaintiffs the following letter: 

"We expeck you peple to give us 10-15 day. But I belive we can mack It 
next week as we sheap 3 lagh cars mondy morng. Now as you ar stranzer 
to me in case some of the wheet suit file to graat I want you to notify me by 
■vvir as I hav Mr. E. D. Fisher Com. to look after may biznes in K. 0. so I 
will mack draft within 10 to $20.00 per car and if you want some refrance 
abut me ce Mr. Fisher and J. V. Brinkman Oo. Bank at Gt. Bend as I du may 
bizness thru ther bank." 

The plaintiffs made answer to this letter on July 26th, as follows: 

"We hâve your letter of Saturday. We will look very carefuUy after the 
grading of your wheat hère, and also after the weights. It will be ail right 
if you make drafts, and leave us $10.00 to $20.00 per car. We note you refer 
to E. D. li'isher and your Great Bend Bank, which are entirely satisfactory. 
We think no références would be necessary, however, as your réputation Is ail 
right. We must congratulate you upon having made a good sale Saturday. 
ïhe wheat would not be worth as much money to-day. Please ship as fast 
as possible, and let us know when you hâve more to sell." 

It is évident, from the correspondence, that letters passing between 
thèse parties were received the day following their dates. The ship- 
ments made by the défendant on this correspondence were made on the 
dates, inclusive, beginning on July 26th and ending August 4th. 

A contract between parties is complète whenever the minds of the 
contracting parties meet upon a given proposition. When the de- 
fendant, on the 24th day of July, 1897, telegraphed to the plaintiffs 
oflering bis wheat of the quality and grade proposed, at 57 cents, and 
the plaintiffs answered accepting the proposition, that moment the 
minds of the parties had met in agreement, and the contract of sale 
was complète. "The unqualifled acceptance by one of the terms pro- 
posed by the other, transmitted by due course of mail, is regarded as 
closing the bargain from the time of the transmission of the accept- 
ance." Tayloe v. Insurance Co., 9 How. 390-402. "The rule of law 
now is that a contract is completed when its acceptance is forwarded, 
without référence to the time of its réception." Lungstrass v. Insur- 
ance Co., 48 Mo. 201. The same rule applies in this day to corres- 
pondence conducted by telegraph. The letter from plaintiffs to de- 
fendant of the same date was but a confirmation of their acceptance 
of the contract, and this letter was presumably received by défendant 
on July 25th. 

This gênerai rule of law is not controverted by defendant's counsel, 
but their contention in this connection is that the letter of the same 
date from défendant to plaintiffs put a limitation upon the proposition 
submitted by telegram, to the effect that, if any of the wheat shipped 
by him should not grade No. 2, the plaintiffs were not to take it as 
of the grade flxed by the inspector, but they should turn such ship- 
ments over to Fisher. Waiving the qtiestion as to whether, after 
the minds of the parties had met, as evidenced by the telegrams, the 
93 F.— 24 
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défendant could impose any other conditions upon the contract by a 
subséquent communication, we are ùnable to read the letter as con- 
str^ed by the defendant's counsel. The flrst sentence of the letter 
shows clearly enough that the défendant had received the plaintifEs' 
telegram of acceptance, for it says : "We expect you people to give us 
10-15 days. But I believe we can make it next week, as we ship three 
large cars Monday morning," — which would be July 26th, the day on 
which he did make the flrst shipment. And this shows the further 
f act that he had already consented in his mind to the contract consum- 
mated by the telegram and letter of acceptance. He then proceeded 
to say in this letter that, as the plaintiffs were strangers to him, in 
case some of the wheat should fail to grade, he wanted them to notify 
him by wire, as he had "Fisher Com." to look after his business in 
Kansas City. This language must receive the construction which 
comports with the plain meaning and common acceptation of such 
words by two parties situa ted just as thèse were. As the wheat 
was to be inspected by the inspector at Kansas City, who was to flx 
its grade, and the défendant would not be présent, and therefore felt 
the importance of having some opportunity to look after the grade flxed 
by the inspector, to hâve any mistakes or errors therein corrected, and 
felt unwilling to rely upon the plaintiffs, because of his lack of inti- 
mate acquaintanceship with them, the letter merely asked them to 
notify him by wire if the wheat did not grade up properly; and his réf- 
érence to "Fisher Com." clearly enough carried with it the impression 
to plaintiffs that he only expected them to notify him of any grading 
less than the requirement of the contract, so that he could hâve Fisher, 
who looked after his business in Kansas City, to take any steps he 
might désire to rectify any wrong done him by the inspector. It would 
be to read into this letter a term, which its language does not natu- 
rally import, to construe it unto a direction to turn over to Fisher ail 
the wheat shipped by him which did not grade No. 2 hard. And it is 
made clear from the plaintiffs' answer to this letter of July 26, 1897, 
that they understood from his letter that his sole purpose was to hâve 
an honest inspection, and that he expressed a reluctance to trust that 
matter to thé plaintiffs solely because they were strangers to him. Ac- 
cordingly, the plaintiffs wrote him: "We will look very carefuUy 
after the grading of your wheat hère, and also after the weights." 
And it is furthermore manifest, from what immediately thereafter 
followed; that the défendant himself accepted and acted upon this con- 
struction placed upon his letter by plaintiffs. In the due course of 
mail he received plaintiffs' letter of the 26th on the 27th, and on the 
28th he made plaintiffs another shipment of several cars, and wrote 
plaintiffs the folio wing letter: 

"Otis, Ks., July 28, 97. 
"Andrews Co. 

"K. City, Mo. 
"Dear Sir: 

"We sheapt you the folowing: 

cars 6874 I M 44000 # 

cars 5057 M & P 44000# 

Cars 15146 do. 58000 # 
and mail draft for $775.00 and $500.00 last car. 

"[Signed] L. Sehrelber." 
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And the défendant continued thereaf ter each day to make sliipments 
to the plaintiffs. The first two or three shipments, perhaps, graded 
ail right, until, on July 31st, the plaintiffs wrote défendant that one 
car graded No. 3, which was applied on the contract at 1| cents off. 
And on July 31st the plaintiffs again advised him of another car re- 
ceived that day which graded No. 3, with a certain discount off. On 
August 2d plaintiffs notifled défendant of the receipt of two other 
cars that day which graded No. 3. And it was not until August 2, 
1897, that the défendant telegraphed to plaintiffs he could not stand 
one-half off on the car graded 3, — "turn them over to Fisher." This 
was the flrst direction and the first intimation the plaintiffs had from 
the défendant that he wanted them to turn the wheat graded No. 3 
over to Fisher. He also wrote them that he could not stand their 
work ; to which plaintiffs replied, in effect, that as he did not say that 
he would ship No. 2 wheat to replace the stuff which undergraded. 
and as they were obliged to hâve wheat to fill their contracts, they did 
not see how they could turn it over to anybody else, with the further 
statement : 

"We know just wliat we are talking about when we say we are applying 
your 3 wheat on the contract as closely as anybody else hère ean do It. 58-lb. 
3 wheat is belng applied on the contract at one cent off, and 57-lb. wheat at 
2 cents off, and we do not think Mr. Fisher or anybody else could do any better 
by you. We bave nothing whatever to do with the grading of your wheat, 
but at the same time, when we think the stuff is not properly graded, we 
always order a reinspection upon it. While you might hâve had more of the 
wheat which you shipped to Hall & Robinson grade No. 2 than the wheat you 
shipped us, It is qulte likely that you shipped them better wheat. We hâve 
taken no advantage of you whatever, and hâve applied your wheat in just 
the same manner that we apply everybody else's." 

After the contract for the sale of this wheat was complète, the 
status of the parties in respect thereto was flxed ; and it was not in 
the power of either party to add new terms or conditions thereto, or 
to recède therefrom, without the consent or acquiescence of the other. 
This is so axiomatic as to require no citation of authorities in its sup- 
port. Moreover, under the contract as made between the parties, and 
in conformity with the custom in such transactions, as soon as the de- 
fendant loaded his wheat on the cars at Otis, Kan., and received the 
bills of lading, he drew upon the plaintiffs, with the bills attached, for 
the amount of each separate shipment, and the plaintiffs paid thèse 
drafts as they came. But the défendant, tn his communication of Au- 
gust 4, 1897, directing the plaintiffs to turn over No. 3 wheat to Fisher, 
neither proposed to ship them other wheat in its stead, nor to refund 
the money which he had received from plaintiffs on the shipments, nor 
does it appear that he ever directed Fisher to pay it, nor did Fisher 
ever go to the plaintiffs and make any demand on them for the wheat; 
and while on this trial the défendant offered Fisher to testify that he 
was willing and able to hâve taken the wheat and paid the plaintiffs 
therefor, the rights of the plaintiffs are to be determined in this action 
by the faets as they existed at the time the controversy arose. 

The further contention of défendant is (1) that by the terms of the 
contract the wheat did not become deliverable to the plaintiffs until 
after inspection at Kansas City; (2) that this inspecter sustained the 
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relation to the parties similar to tliat of an arbiter, to détermine by 
his inspection whether or not the wheat shipped came up to the re- 
quired grade; and, (3) if this inspection was adverse to the shipper, 
the wheat did not become deliverable under the contract, and the title 
remained in the shipper, the vendor, and therefore the plaintiffs were 
guilty of a conversion in failing to turn it over to Fisher upon the 
defendant's order. In support of this contention, the following cases 
are cited: Nof singer v. Ring, 71 Mo. 149; Ohapman v. Eailroad Go., 
114 Mo. 542, 21 S. W. 858; Frost v. Woodruff, 54 111. 155; Martin v. 
Hurlbut, 9 Minn. 142 (Gil. 132); Dustan v. Me Andrew, 44 N. Y. 72; 
Orane v. Eoberts, 5 Me. 419; Benj. Sales, § 870; 2 Schouler, Pers. 
Prop. § 286. 

Thèse cases but assert the proposiition, in substance, that where 
A. agrées to sell B. a given article for future delivery, at a stipu- 
lated price, subject to inspection by an inspecter selected or agreed 
upon by the parties, the inspection is a condition précèdent to the 
vesting of the title in the vendee; and that, in the absence of other 
qualifying provisions, until such inspection is made, title remains 
in the vendor; and if, on inspection, the article fails to corne up to the 
requirements of the contract, the vendee may refuse to accept it, and 
the vendor is without cause of complaint. But if such inspector, 
without fraud, reports that such article tendered compiles with the 
contract, the vendee is concluded thereby; and, if he then refuses to 
accept and pay, the vendor is entitled to his action as for a breach of 
the contract. None of the cases, however, hold that if the inspector 
honestly décides that the article tendered is defective, and the vendee 
refuses to accept it, he may not, nevertheless, hâve his right of action 
against the vendor for damages. 

As applied to the facts of this case, the doctrine contended for by 
defendant's counsel is whoUy inapplicable. The rule of law is well 
established that where goods are bought by a distant merchant, to 
be delivered by the seller to the carrier at his place of business, and the 
vendor takes a bill of lading in his own name, and draws upon the 
consignée for the purchase money, and attaches a draft to the bill of 
lading, and forwards them to his banker or agent for collection, the 
property in the goods remains that of the vendor until the draft is 
honored and paid; but the moment the draft is paid, and the bill of 
lading is thereupon turned over to the consignée, the possession and 
right of property are thereby transferred to the purchaser. Fowler 
V. Treadwell, 13 Fed. 22; Forty Sacks of Wool, 14 F'ed. 643; Dows v. 
Bank, 91 U. S. 618; The Merrimack, 8 Oranch, 317; Benj. Sales 
(2d Ed.) § 399. 

In Erwin v. Harris, 87 Ga. 333, 13 S. .E. 513, the rule is thus aptly 
stated: 

"The gênerai rule is that when one orders goods from a distant place to be 
shipped by a common carrier, and the order is accepted and the goods ship- 
ped, the delivery to the common carrier Is a delivery to the purchaser, the 
common carrier being the agent of the purchaser to receive them; and, when 
this is done, the title, without more, passes from the vendor to the vendee. 
If, however, the vendor of the goods is not satisfled of the solvency of the 
purchaser, or is doubtful thereof, or wishes to retaln the title in himself, 
he may vary this rule, when he makes the consignment and delivers the 
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goods to the carrier, by taklng a bill of lading from the carrier to his own 
order. When the vendor does this, It is évidence that he does not part wlth 
the tJtle of the goods shlpped, but retalns the same untll the draft whlch he 
seads wlth the bill o£ lading Is accepted or pald." 

See, also, Eamish v. Kirschbraun, 107 Cal. 659, 40 Pac. 1045. 

The défendant, as the évidence shows, had for several years been 
a large shipper of wheat to commission merchants at Kansas City, 
and was familiar with the usage and custom of the trade at that point. 
As soon as the wheat was weighed by the railroad company at Cttis, 
Kan.,he took bills of lading to himself,and drew upon the plaintiffs for 
the purchase money, attached the draft to the bill of lading, and for- 
warded the same to his correspondent at Kansas City for présentation 
to plaintiffs, which was promptly accepted and paid by plaintiffs bef ore 
the wheat was inspected and weighed ont at Kansas City. The mo- 
ment the plaintiffs thus accepted and paid the drafts, and received the 
bills of lading, the delivery to them was completed, and the owner- 
ship and the risk changed to the purchaser. The only oiHce of in- 
spection at Kansas City, under such a state of facts, was to détermine 
what was the true grade of the wheat, to prevent disputes thereafter 
between the shipper and consignées; and, clearly enough, neither 
party understood that this was essential to the delivery of the property 
and the passing of the ownership to the purchaser. 

In this juncture, what were the rights of the purchaser? Such a 
contract on the part of the défendant to ship to the plaintiffs No. 2 
hard wheat was, in contemplation of law, the same as a sale by sample, 
and carried with it an implied warranty that the wheat shipped was 
in accordance with the contract. Zabriskie v. Railroad Co., 131 N. Y. 
78, 29 N. E. 1006; 28 Am. & Eng. Enc. Law, p. 775; Hardy v. Fair- 
bànks, James, 432; Winsor v. Lombard, 18 Pick. 59; Hastings v. 
Lovering, 2 Pick. 214; Hogins v. Plympton, 11 Pick. 97; Bid. War. 
97. Any discussion of the question as to whether or not a vendee un- 
der a contract of implied warranty on the part of the vendor, upon 
failure of the article after inspection to comply with the terms of the 
contract, has a right to return the goods and sue upon the war- 
ranty, would be wholly académie, under the facts and situation of 
this case. See Manufacturing Co. v. Vroman, 35 Mich. 310. Un- 
doubtedly, if the goods had been shipped to be paid for after inspec- 
tion, and they proved détective by inspection, the purchaser would hâve 
had the right to refuse to receive them. And it is equally unquestion- 
able that, under the facts of this case, the plaintiffs had the right to 
receive the goods, and bring action against the vendor for breach of 
warranty. Lyon v. Bertram, 20 How. 154; Woodruff v. Graddy, 91 
Ga. 333, 17 S. E. 264; 28 Am. & Eng. Enc. Law, 814; Benj. Sales, §§ 
894-1348; Day v. Pool, 52 N. Y. 420; Weed v. Dyer, 53 Ark. 155, 13 
S. W. 592. The inspection was not a waiver of the warranty. English 
V. Commission Co., 6 C. C. A. 416, 57 Fed. 451; Gaar v. Patterson, 65 
Minn. 451, 68 N. W. 69; Hull v. Belknap, 37 Mich. 179. The English 
authorities upon this question are very aptiy presented in the case of 
Lewis V. Roundtree, 78 N. G. 323, where it is ruled that an agreement 
like this amounts to a warranty on the part of the vendor that the 
goods shipped are of the required quality; and that even where the 
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jjurlhàser bas an opportunity to iiaspèct the goods Wîieii delivered, 
and actqally iake» them, it does not amount to a waivèr of the waj^- 
ranty that they should be of the speciic description; and that altliougb, 
he does not return the goods to iie yendor, or give notice pf their fail- 
ure to coine within the description warranted, hè is still entitled to 
bring an action for breach of the warranty. The plaintiffs, în the case 
at bar, notifled défendant promptly of the undergradès. • ' 

The offer pf the défendant to show that the plaintiffs realized a 
profit on tie sale of the No. 3 wheàt bver the contract price for No. 2 
wheat is cei'taiply inadmissible. Any advànde in the market was 
the legitimate fruit of the venture, just as the purchàser would hâve 
had to bear the loss of any décline in the market price prevailing at 
the time of delivery. Cordage Co. v. Wohlhuter (Minn.) 74 N. W. 
175; J. I. Case Plow Works t. Niles & Scott Co. (Wis.) 63 N. W. 1013; 
Bach V. Levy, 101 N. Y. 511, 5 N. E. 345; Brown v. Emerson, 66 
Mo. App. 63; Médbury v. Watson, 6 Metc. (Mass.) 246; Brown v. 
Bigelow, 10 Allen, 242; Wheelock v. Berkeley, 138 Dl. 153, 27 N. E. 
942. 

The resuit is that the plaintiffs are entitled to recover on the second 
count of the pétition, and the counterclaim pleaded by défendant i» 
denied. Knding and judgment accordingly. 



HUDSON BIVËR LIGHTBRAGE 00. v. WHEBIyBR CONDENSER & EN- 

GINEBRINO CO. 

(District Court, B. D..New Yorji. March 14, 1899.) 

1. CAERIERS— CONSJ'RUCTION OF CoNTRACT DP CaRRIÀGE. 

A carrier under a contract for the çarriage and delivery on a dock of 
heavy castings welghing several tons eàch constitutlng a part of machin- 
ery to be erected by the shipper Is not bound to tum the castings over 
on dellvering them, so as to leave them In position for placing together, 
in the absence of a spécial agreement to that efCect. 

2. Same— Injuky to Goods in Shipmbnt— Presumption of Négligence. 

The fact that a casting was shipped in good order and was found 
craclied on delivery is presumptive évidence of négligence on the part of 
the carrier, and casts upon it the burden of proving in what manner the 
brealiage occurred. 

Peter S. Carter, for libelant. 
Charles E. Lydecker, for respondent. 

THOMAS, District Judge. This action is brought to recover for 
freight and demurrage, and the respondent seeks to offset in jury to 
the cargo for the çarriage of which said freight is alleged to hâve been 
earned and demurrage incurred. 

In December, 1897, the respondent, havlng a large number of cast- 
ings to be transported from Carterette or Jersey City, directly to 
Greenpoint, or in some cases to Mott Haven on the Harlem river, for 
flnishing, and thence to Gfeenpoint, engaged therefor the libelant, 
through the latter's agent; oné Schneider, who, as the représentative 
of another carrier, had done similar wbrk for the respondent. Thèse 
castings were in three parts, knowri as tops, bottoms, and centers or 
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curbs. Each part weighed five or six tons, and their sum was about 
200 tons. The carriage was made by the libelant on a barge rigged 
with a derrick; and the libelant's agent, in soliciting the business, 
stated to the respondent that it had ail the facilities necessary for the 
proper handling of the freight. As bas been stated, some of the cast- 
ings were carried first from points in New Jersey to Mott Haven to be 
flnished, and thence to Greenpoint for final delivery. Previous to the 
llth day of May, the respondent had given notice to the carrier that 
certain parts at Mott Haven were ready for delivery at Greenpoint, 
and such parts could bave been taken and delivered by the carrier at 
Greenpoint previous to the llth day of May; and the respondent did 
not know that such carriage and delivery had not been made until 
the events arose which are the subject of this litigation. On the llth 
day of May, 1898, the libelant's barge was at the dock at Greenpoint, 
with a lot of castings which it had taken on at Carterette, N. J. ; and, 
while the barge lay at said dock ready for unloading, libelant advised 
the respondent that it would deliver the castings on the dock in the 
position in which eacb casting rested upon the deck of the vessel, but 
that it would not turn the castings over before delivering them upon 
the dock. It seems that the castings were intended for a sugar re- 
finery, and that, unless tliey were delivered upon the dock in the rela- 
tive positions in which they were to be placed in the refinery, it would 
be necessary for the respondent to rehandle them, and put them in 
such suitable position, before they could be used, and that he had no 
facilities upon the dock for handling matters of such weight and size, 
and that the company which its agent, Schneider, formerly represent- 
ed, bad been accustomed to so deliver them. It further appears that 
the libelant had turned, so far as was necessary, ail previous pièces, 
but that some risk accompanied such turning, and that when the libel- 
ant discovered that its captain was turning the parts it forbade him 
doing so further, and advised the respondent that it would not turn 
such parts, giving as a reason for its refusai that such was no part of 
its duty as a carrier. This refusai led to some conversation between 
the parties; the libelant insisting that it was not its duty to turn the 
parts, and the respondent insisting that such was libelant's duty, and 
persisting in its demand that such duty should be performed. How- 
ever, as the libelant continued in its refusai; the respondent, being 
urged by a penalty under which it rested for delay in setting the parts 
in the sugar refinery, according to its contention, agreed to take the 
risk of turning the parts, which were the bottom pièces of the plant; 
and représentatives of each party went to the barge on the 12th day 
of May and watched the turning of the parts by the captain of the 
barge, who had sole control and direction thereof . AU the parts were 
delivered safely upon the dock. On the 14th day of May, the load 
which had been taken to Mott Haven for flnishing was brought to the 
dock at Greenpoint, and the captain of the barge proceeded to turn 
and to unload such parts; and, after they had been plaeed upon the 
dock, it was discovered that the flange of one of the upper parts was 
broken, and it was for such breakage tbat the respondent asks dam- 
ages in this action. It is the contention of the respondent that at the 
time it made its agreement to assume the responsibility of unloading 
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the barge; whîcli arrived on May llth, it supposed that the pièces 
tbereafter delivered from Mott Haven had been transported anti de- 
livered previously, and that its stipulation to assume the risk was con- 
flned entirely to the barge of the Hth, which it assumed to be the last 
lot to be delivered. The libelant claims, howeyer, that the agreement 
was not so limited, but that it refused to take the risk of turning any 
pièces, and that the respondent, instead of agreeing to assume the 
risk of any particular load, assuméd the risk of ail the pièces that 
might be thereafter delivered. As a matter of fact, the respondent's 
foreman, who was présent at the time of the delivery on the llth, in 
Company with the respondent's manager, was présent during the en- 
tire unloading on the 14th, but states that he was not there for the pur- 
pose of superintending the unloading, but that he was at the reânery 
and on the dock for the purpose of superintending other work in which 
the respondent was engagea, and that, without any purpose or partici- 
pation, he stood by and watched the unloading, and that he gave no di- 
rection, offered no suggestion, made no criticism, and did not know or 
even look to see whether there was any injury to the pièces until 
they were on the dock. It seems that one of the tops was placed on 
the ship with the broadest circumference down, and that it was neces- 
sary for the owner's convenience to turn it upon the ship and so deliver 
it on the dock. To do this, a stick was placed through a manhole be- 
tween the two ends of the circular casting, and adjusted so that it was 
horizontal rather than vertical to the base; that a rope was tied to 
this, the casting raised, and, when sufflciently elevated from the deck, 
brought over onto its smaller end. Evidence is given on the part of 
the respondent which tends to show that the stick slipped aroimd on 
account of being placed horizontally, as above stated, and slid up to 
the end of the opening, — a distance of about 12 inches, — which allowed 
the load to suddenly sag, bringing a great strain upon the casting, and 
that the casting also fell back and struck the deck, and that from such 
strain or striking, or both, the breakage, which was on the opposite 
side of the circumference from a point where the casting hit the deck, 
was caused. The libelant admits that there was some sagging of the 
rope, but claims that there was nothing more than was natural from 
the settling down of a heavy weight on the tackle, and contends that 
the casting was not broken at that time, but that, if it was, the same 
was caused by no négligence of the libelant, and that the shipper had 
assumed the risk. 

The libelant, in addition to its claim for freight, asks for demurrage 
^n the load arriving on the llth, and which was not delivered until 
the 12th on account of the refusai of the carrier to turn it over as de- 
manded by the respondent, and the conséquent negotiation. The de- 
murrage, it is said, began on the llth day of May, at 6 p. m., and con- 
tinued for 12 hours, at f 10 an houç. The respondent does not base 
its demand for damages upon the strict rule which requires a carrier 
to assure the safe transportation and delivery of goods, but upon the 
négligence of the carrier. 

Upon this évidence, the following conclusions are reached: (1) That 
it was no part of the carrier's duty to turn over the castings so as to 
hâve them in readiness for suitable placement by the owner after a 
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delivery on the dock. (2) The carrier was justified in believing from 
the conversation with the sMpper on the llth that the subséquent load 
of castings should be turned over at the risk of the owner, and the 
turning over was done pursuant to that understandlng. (3) It does 
net appear, by a prépondérance of évidence, that the fracture was 
> caused by such turning, and as the burden of proof is on the libelant 
to show the cause of fracture, and as it claims that it was not done 
at that time, it is considered that it was not done iu the course of sucli 
turning. (4) The fact that the casting was shipped in good order, and 
was found cracked upon delivery, is suflBcient évidence of négligence, 
and thereby the carrier is called upon to give évidence of the cause of 
the fracture, which shall overcome the presumptive case thus raised 
against it. Phœnix Pot-Works v. Pittsburgh & L. E. R. Go., 139 
Pa. St. 284, 20 Atl. 1058; Ketchum v. Express Co., 52 Mo. 390, 395, 
396; Grieve v. Eailroad Co. (lowa) 74 N. W. 192, 193, and cases cited; 
Railroad Co. v. Sherwood, 132 Ind. 129, 135, 31 N. E. 781; Hinton v. 
Eailroad Co. (Minn.) 75 N. W. 373; HuU v. Railway Co., 41 Minn. 510, 
43 N. W. 391, following Shriver v. Eailroad Co., 24 Minn. 506; and see 
Eailway Co. v. Little, 12 Am. & Eng. R. Cas. 37; Eintoul v. Eailroad Co., 
16 Am. & Eng. E. Cas. 144; The Warren Adams, 20 C. C. A. 486, 74 
Fed. 413, 414. The libelant has not given évidence tending to show 
sufficiently the cause of such fracture. Therefore it must be con- 
cluded that it was done in the course of transportation, and in the 
performance of duties imposed upon the carrier as such, and compensa- 
tion should be made by the carrier, (o) No recovery for demurrage 
is allowed. (6) The libelant should recover freight, less the damages 
for breakage of cargo. Let a decree, pursuant to this décision, be 
entered, with costs according to the future direction of the court 



KEBNER et al. v. BAKER. 

(Circuit C!ourt of Appeals, Eiglith Circuit. April 3, 1899.) 

No. 1,120. 

1. Review — Motion pok Nonsutt—Dbnial— Exception — "Waiver. 

Introduction ot évidence by défendant after the overrullng of his mo- 
tion for nonsuit is a waiver of any exception to tlie rullng. 

3. Same— Motion for New Trial— Dental. 

Déniai of a motion for a new trial cannot be revlewed ou appeal la 
United States courts, 

8. Mines and Minerals— Vendor and Purchaser — Recovery op Prick — 
Plbading. 

Where, in tlie sale of a mine; it, and not tlie stoclt of the corporation 
owner, was the subject of the transfer, and the stock was transferred as 
a mère incident and means of conveying the mine, a complaint in an ac- 
tion to recover the money paid for fraud, alleging that the mine was of no 
value, was not insufficient for failure to state that the stock was also 
worthless. 

4. Trial— Dbpbctive Complaint — Cured by Verdict. 

After verdict and judgment, it wiH'be presumed that facts necessary to 
support it were proved, ând in ail formai and technical matters the com- 
plaint will be treated as amended to conform to the facts. 
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In Error to the Circuit Court of t'iie United States for the District 
of Colorado. 

John K. Vanatta, for plaintiffs in error. 

Victor A. Elliott, Willis V. EUiott, and Thomas Mitchell, for de- 
fendant in error. 

Before CALDWELL, SANBOEJST, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. This action was brought by Cyrus 
A. Baker, the plaintifif below, against George L. Keener, C. G. 
Kingsbury, and M. S. Herring, the défendants below, to recover 
the purchase money paid by the plaintiff to the défendants on ac- 
count of the purchase of the Catherine Iode miiiing daim, situated 
in Cripple Creek, Colo., upon thé ground that the purchase was 
induced and the money obtained from the plaintiff by the false and 
fraudulent représentations and dèvices of the défendants. The 
Nugget Mining Company owned the alleged Iode mining claim, and 
the transfer of the titl^ to the interest in the mine which the plain- 
tiff purchased was to pe eiîected by transferring to him 345,111 
shares of the stock of this corporation. The plaintiff paid the de- 
fendants at the daté of the purchase |10,000, and afterwards the 
further sum of f 416.66. The answer denied thé fraud. The case 
was "tried before a jury, who found a verdict for the whole sum 
claimed by the plaintiff, upon which judgment was rendered, and 
the défendants sued out this writ of error. There was no demurrer 
to thè complaint, and no exceptions' wêre taken to the charge of the 
court. 

At the close of the plaintifl's testimony the défendants moved 
"for a judgment as in case of nonsuit," upon the ground that the 
évidence was not suflflcient to support the plaintiff's action; and 
the déniai of this motion by the court is assigned for error. After 
this motion was overruled, the défendants introduced their testi- 
mony, and this was a waiver of any exception to the ruling of the 
court denying the nonsuit. Jefïerson v. Burhans, 58 U. S. App. 
597, 29 C. C. A. 487, and 85 Fed. 924. 

There was a motion for a new trial, which was overruled, and 
that ruling is assigned for error; but it is well settled in the courts 
of the United States that the ruling on a motion for a new trial 
is not the subject of exception. Condran's Adm'x v. Railway Co., 
14 C. G. A. 506, 32 U. S. App. 182, a:nd 67 Fed. 522. 

The remaining assignment of error is that- "the complainant did 
not, nor doth, state facts sufflcient to constitute any cause of ac- 
tion." The ground upon which this contention is rested is that 
there is no spécifie allégation in the complaint that the mining 
stock which the plaintiff purchased was worthless. But there is 
an allégation that the mine for which the plaintiff paid his money 
"had no value whatever, except as a prospect," and that, by reason 
of the defendant's fraudulent représentations in relation thereto, 
the plaintiff was damaged in the sum of |10,416.66. It sufficiently 
appears from the complaint that the thing which the défendants 
sold to the plaintiff, and for which he paid his money, was a Iode 
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mining claim, which was represented to be rich and of great value, 
and which the jurj found to be no mine at ail and to hâve no value. 
In making the sale and purchase according to the avernients of the 
complaint, the stock was not considered at ail, but only the mine. 
The mine was the thing purchased, and the stock passed or was 
to pass as a mère incident to the purchase of the mine, and as a 
means of conveying the interest in the mine purchased by the plain- 
tiff. Ail this plainly appears from the complaint. If for any rea- 
son the stock of the Nugget Mining Company had any value dis- 
associated from the mine, it could not, upon the allégations of the 
coûiplaint, affect the plaintiff's right of recovery, because it was 
not the stock, but this mine, that the parties were contracting 
about. 

But if the plaintiff was required to prove the stock, as well as the 
mine, had no value, after verdict and judgment the presuraption is 
that such proof was made, and the objection that the complaint 
does not contain the technical averment that the stock had no 
value comes too late. This was the rule under the common-law 
System of pleading: 'Where there is any defect, imperfection, or 
omission in any pleading, whether in substance or form, which 
would hâve been a fatal objection upon demurrer, yet if the issue 
joined be such as necessarily required, on the trial, proof of the 
facts so defectively or imperfectly stated or omitted, and without 
which it is not to be presumed that either the judge would direct 
the jury to give, or the jury would hâve given, the verdict, such 
defect, imperfection, or omission is cured by the verdict." Stev. 
PI. 150. And the rule is quite as libéral under the modem Cîodes. 
Glaspie v. Keator, o C. C. A. 476, 12 U. S. App. 281, and 56 Fed. 
203; Rush v. Newman, 12 U. S. App. 635, 7 C. 0. A. 136, and 58 Fed. 
158. 

This case cornes from Colorado, and the suprême court of that 
State hold that, where the objection that the complaint does not 
state facts sufScient to constitute a cause of action is taken by 
demurrer in apt time, the pleading "must présent defects so sub- 
stantial in their nature and so fatal in their character as to author- 
ize the court to say, taking ail the facts to be admitted, that they 
furnish no cause of action whatever." Herfort v. Cramer. 7 Colo. 
483-488, 4 Pac. 896; Bliss, Code PI. § 425; Richards v. Edick. 17 
Barb. 260. The rule is still stronger where the objection fs taken 
for the flrst time after verdict and judgment; for then the presump- 
tion prevails that due proof was made of every fact essential to the 
recovery, and the complaint will be considered as amended to con- 
form to the proofs. 

In Davis v. Goodman, 62 Ark. 262, 35 S. W. 231, Ghief Justice 
Bunn, delivering the tmanimous judgment of the court, said: 

"But, according to a uniform holding of this court, the trial court's flndings 
and judgment will not be reversed, when they are in conformity to the évi- 
dence In the case, notwithstanding the pleadings fall short of the facts in évi- 
dence; for in such case the pleadings wUl be considered as amended to suit 
the facts." 

The judgment of the circuit court is affirmed. 
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AMERICAN BXP. CO. tt aL v. LANKFORD. 

(Circuit Court oî Appeàls, Bighth Circuit AprU 3, 1899.) 

No. 1,115. 

1. Unitbd Statbs Commissionebs in Indian Tbehitory— Jubisdictiow. 

1 Sand. & H. Dlg. Ark. g 4317, provides that justices of the peace shall 
hâve concurrent jurisdlction witli the circuit court in matters of contraet 
where thé amount in controversy does not exceed $300; and United States 
commlssioners in Indian Territory hâve the same jurisdictioa as jus- 
tices of the peace in Arkansas. Edd, that an action to recover the value 
of goods lost through the négligence of a carrier was an action for breach 
of contraet, and hence a United States commissioner of Indian Territory 
had jurisdlction thereof, the amount claimed not exceeding the statutory 
limit. 

2. WlTNESSES— HUSBAKD AND WlFE— COMPETENCY. 

Under Sand. & H. Dig. Ark. f 2fil0, declarlng that a husband shall be 
allowed to testlfj' for his wife in any business transacted as her agent, 
a husband acting as'his wife's agent in the shipment of goods waa com- 
pétent to testify in an action against a carrier by the wife for their loss. 

3. Tbiatj — Motion to Stkikb — Evidence. 

Where part of a witness' testimony is compétent, a motion "to strike 
out ail of his testimony" Is too broad, and was properiy overruled. 

In Error to the United States Court of Appeals in tlie Indian 
Territory. 

J. G. Balls (G. T. Halls, on the brief), for plaintiffs in error. 
Gr. A. Pâte and R L. Williams, for défendant in error. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

CAIDWELL, Circuit Judge. J. D. Lankford and E. Lankford, 
husband and wife, brought this action against the American Express 
Cbmpany, before a United States commissioner in the Indian Terri- 
tory, to recover the sum of |196, the value of a gold ring set with a 
diamond, alleged to hâve been delivered to the défendant as a common 
carrier, to be carried to Chicago, and lost through its négligence. It 
appearing that the ring was the property of Mrs. Lankford, the action 
was dismissed as to her husband, J. D. Lankford. The plaintiff re- 
covered judgment before the United States commissioner, and also 
on appeal in the United States court for the Central district of 
the Indian Territory, which last judgment was afflrmed by the United 
States court of appeals for that territory (39 S. W. 817, 46 S. W. 183), 
and the défendant sued out this writ of error. 

It is assigned for error that the United States commissioner did not 
hâve jurisdiction of the case. The jurisdlction of United States com- 
mîssioners in the Indian Territory is the same as that of justices of 
the peace in Arkansas, which is as follows: 

"Sec. 4317. .Justices of the peace shall severally hâve original jurisdiction 
in the foUowing matters: First. Exclusive of the circuit court, in ail matters 
of contraet where the amount in controversy does not exceed the sum of one 
hundred dollars, excluding interest; and concurrent jurisdiction in matters 
of contraet, where the amount in controversy does not exceed the sum of three 
hundred dollars, exclusive of interest. Second. Concurrent jurisdiction In 
suits for the recovery of Personal property, where the value of the property 
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does not exceed the sum of three hundred dollars; and In ail matters of dam- 
age to perBonal property, wliere the amount in controversy does not exceed 
the sum of one hundred dollars." ' 

The contention of the plaintifE in error is that this is an action for 
the "destruction of personal property" or "damage to personal prop- 
erty"; but it is neither. It is an action to recover damages for a 
breach of contract, and as such falls under that clause of the statute 
— copied from the constitution of the state — which confers on jus- 
tices of the peace "jurisdiction in matters of contract where the amount 
in controversy does not exceed the sum of three hundred dollars, ex- 
clusive of interest." Koch v. Kimberling, 55 Ark. 547, 18 y. W. 1040, 
and cases cited. 

Exception is taken to the ruling of the court in refusing to strike 
eut the testimony of Lankford, the plaintiiï's husband. But the 
witness testilied that, in shipping the ring, and in other matters to 
which bis testimony related, "I was simply acting as the agent of my 
wife;" and the Arkansas statute in force in the Indian Terri tory 
provides that either husband or wife "shall be allowed to testify for 
the other in regard to any business transacted by the one for the 
other in the capacity of agent." Sand. & H. Dig. Ark. § 2916. 

It is objected that the husband testifled to some matters outside 
of bis agency. The testimony of the witness was not objected to 
when it was introduced. His testimony relating to his agency was, 
confessedly, admissible. The motion, however, was not to strike out 
the alleged irrelevant parts of his testimony, if there was any part 
of it irrelevant, but it was "to strike out *all' the testimony of the 
witness J. D. Lankford, for the reason that he was the husband of the 
plaintiff, and not a compétent witness." The motion was too broad, 
and was properly overruled. Bank v. Rush, 29 G. G. A. 333, 85 Fed. 
539. 

An exception was taken to the refusai of the court, at the close 
of ail the évidence, to give the jury a peremptory instruction to re- 
turn a verdict for the défendant. This request was properly refused. 
Upon the évidence in the record, it would hâve been error for the 
court to hâve taken the case from the jury. The judgment of the 
United States court for the Central district of the Indian Territory, 
and of the United States court of appeals in the Indian Territory, are 
each afûrmed. 



OSBORNE V. ALTSCHUL; 

(Oirenit Court of Appeals, Ninth Circuit. February 6, 1899.) 

No. 465. 

Trial— Power or Fédérai. Court to Ambnu Verdict. 

A fédéral court bas the power, under Kev. St. § 954, which enjoins upon 
it the duty to disregard nicety of form, and to give judgment according 
as the right of the cause and matter in law shall appear to it, to amend 
a gênerai verdict for plaintifC, in an action in ejectment, to conform to the 
requirements of a state statute, by inserting therein a flnding that plaintifC 
is entitled to possession of the land in suit, and of the nature and duration 
of his estate therein, where, by a référence of the verdict to the issues 
litigated, it is plain that it can bave but one meaning as to such matters. 
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In Error to tlie Circuit Cbùrt of the United States for the Dis- 
trict of Oreg(m. : 

W. B. King, F. M. Saxton, and S. T. Jeffreys, for plaintiff in error! 
Williams, Wood & Linthicu;in* and T. C. Dutro, for défendant in 
error. 

Before GilLBEET, ROSS, and MOEEOW, Circuit Judges. 

UILBEET, Circuit Judge. Tlie défendant in error, Charles Alt- 
schul, brôùght an action of ejectment against the plaintiff in error, 
J. D. Osborne, allegirig in his complaint that he was the owner in 
fee simple of the N. J of section 1, in township 19 S., range 43 E., 
in Malheur county, Or., containing 320 acres, and was entitled to 
the immédiate possession thereof, and that the plaintiff in error 
was %rongfulIy in the possession and wrongfully withheld the 
same, to his damage in thé sum of $3,500. The défendant in the 
action answered, denyihg each of the allégations of the complaint, 
disclaimed possession, right, or interest to 160 acres of the prem- 
ises deecribed, but alleged that he was in the possession of, and 
was the oWner of, the remaining 160 acres. He also set up the dé- 
fense of the statute of limitations. On the trial the plaintiff waiv- 
ed his demand for damages, leaving as the only question to be de- 
termined his alleged title and right of possession in the 160 acres 
which the défendant claimed to own. Upon the issues so nar- 
rowed, the case was triéd and submitted to the jury. Under the 
direction of the court, the jury brouglit in a sealed verdict. The 
verdict was as folIoWs: "We, the duly impaneled jury in the 
above-entitled action, find a verdict for the plaintiff." After the 
jury were discharged, the court, Upon motion of the défendant in 
error, amended the verdict to comply with the requirenients of the 
statute of Oregon (Hill's Ann. Laws, § 320), which provides as fol- 
lows : 

"A verdict of a jury In an action of ejectment shall be as foUows: If the 
verdict be for the plaintiff, that he is entitled to the possession of the property 
described In thé complaint, or some part thereof, or some undivlded share 
or interest in elther, aud the nature and duration of his estate In such property, 
part thereof, or undivlded share or interest In elther, as the case may be." 

The plaintiff in error contends that the verdict was fatally de- 
fective, for the reason that it did not comply with the statute above 
quoted, and that the court had not the power to so amend it as to 
supply its defects. Statutes similar to that of Oregon are found 
in some of the other states. In Plorida, Illinois, Tennessee, and 
West \ irginia, it is held that the omission from the verdict of the 
jury of the flndings which the statute déclares essential is a fatal 
defect. Lungren v. Brownlie, 22 Fia. 491; Van Fossen v. Pear- 
son, 4 Sneed, 362; Long v. Linn, 71 111. 152; Low v. Settle, 22 W. 
Va. 387. In Illinois, it has been decided that the trial court has 
not the power, after the jury is discharged, to amend the verdict, 
and to insert the flndings which the jury ought to hâve embodied 
therein. In Virginia and in Wisconsin, it is held that such an 
omission does not invalidate the verdict, if the court can see from 
the verdict, and from the issues presented, that the jury hâve found 
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ail the facts which the verdict is required to contain, and can en- 
ter a correct judgment thereupon. Hawley v. Twyman, 24 Grat. 
516; Allard v. Lamirande, 29 Wis. 502. It has been held, also, 
that the failure to express in a verdict for the plaintiff the nature 
or the duration of the plaintiiï's estate is matter of which he alone 
can complain, and that it does not affect the substantial rights of the 
défendant. Allard v. Lamirande, 29 Wis. 502; Elliott v. Sutor, 3 
W. Va. 37. In the absence of a statute prescribing the form of the 
verdict, it appears to be uniformly held that a gênerai verdict for the 
plaintiff is sufiftcient. Snch a verdict is referred to the issues, and, 
where so referred, it becoraes certain and epeciflc. 7 Enc. PI. & 
Prac. 344; Betz v. Mullen, 62 Ala. 365; Ewing v. Alcorn, 40 Pa. St. 
492; Kirshner v. Kirshner's Lessee, 36 Md. 309; Hutton v. Reed, 25 
Cal. 479. In the présent case there can be no doubt that the jury 
passed upon ail the issues which the cause presented, and found the 
same in favor of the plaintiff. The verdict can hâve but one mean- 
ing, and that is that the jury found the title to be in fee simple in 
the plaintiff, and that he was entitled to the immédiate possession 
of the premises. In other words, it can be seen that the jury has 
passed upon eyery question which the statute of Oregon déclares 
shall be determined by the verdict, and has found the facts to be as 
they are alleged in the complaint and as they are stated in the amended 
verdict. It is not contended that in the course of the trial any ques- 
tion arose concerning the duration of the plaintiff's interest in the 
real estate. If he had any interest whatever, it could be noue other 
than that of owner in fee simple. 3^o évidence was offered of any 
less interest or estate, or claim of interest, upon his part. The amend- 
ment of the verdict, therefore, was but an amendment in form. The 
question of the power of the court to order such an amendment is not, 
as it is contended by the plaintiff in error, ruled by the statutes of 
Oregon or by the décisions of the courts of that state, but by référ- 
ence to the powers conferred upon the trial court by the provisions 
of section 954 of the Revised Statutes. In construing that section, 
in Parks v. Turner, 12 How. 39, the court said : 

"This Is a remédiai statute, and must be construed liberally to aecomplisli 
Its objeet. It not only enables the courts of the United States, but it enjoins 
upon them as a duty, to disregard the niceties o( form, which often stand in 
the way of justice, and to glve judgment aceording as the right of the cause 
and matter in law shall appear to them. And, although verdicts are not spe- 
cially mentloned in this provision, yet the words, 'or course of proceedings 
whatever,' are evidently broad enough to include them; and, as they are 
withln the evil, they cannot, upon a fair interprétation of the statute, be ex- 
cluded from the remedy." 

The construction given to the statute in the case just cited, and in 
other décisions of the courts of the United States, is sufiflciently libéral 
to include the amendment which was made in the case at bar. Mathe- 
son's Adm'r v. Grant's Adm'r, 2 How. 279; Stockton v. Bishop, 4 
How. 155 ; Lincoln v. Iron Co., 103 U. S. 412 ; Koon v. Insurance Co., 
104 U. S. 106; Gay v. Joplin, 13 Fed. 650; Swofford Bros. Dry-Goods 
Co. V. Smith-McCord Dry-Goods Co., 29 C. G. A. 239, 85 Fed. 417. 

It is urged that an élément of uncertainty as to the meaning of the 
verdict arises from the f act that the défendant in his answer disclaimed 
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title to, and possession of, 160 acres of the 320 which were the sub- 
ject of the action, and the further fact that in his reply the plain- 
tiff conjunctively denied the défendant'» averment that the latter held 
the remaining 160 acres under color of title and claim of ownership. 
To this it is sufflcient to say that it is apparent f rom the record that 
the déniai in the reply was intended as a déniai of both color of title 
and claim of ownership by the défendant. That the court entered 
judgment for the plaintiff in the face of admissions in his reply 
is not assigned as error, and the contention that it did so is a mat- 
ter with which we hâve nothing to do. Kor does an élément of un- 
certainty intervene from the fact that the défendant disclaimed a 
portion of the land sued for. The premises which were in contro- 
versy in the action were the 160 acres of which the défendant held 
the possession and of which he claimed to be the owner. The plain- 
tiff asserted title thereto in fee simple, under a grant from the United 
States. The défendant claimed under the homestead laws of the 
United States and by virtue of possession for a period sufflcient to 
bar the action. If the judgment embraced lands of which the de- 
fendant disclaimed the possession and title, he is not affected thereby, 
nor does confusion arise therefrom as to what was the subject of the 
controversy. The judgment of the circuit court will be afflrmed. 



THOMPSON V. NORTHEHN PA.C. RY. 00. 
(Circuit Court of Appeals, Ninth Circuit February 13, 1899.) 

No. 462. 

1. Revibw— Appbal or Error. 

Wliere a fédéral court, on the sale in foreelosure proceedings of railroad 
property which bas been operated by its receivers, makes it a condition 
of the sale that the purchaser shall pay, in addition to the amount bid, as 
a part of the purchase priée of the property, ail elaims which may be 
legally established against the receivers growing ont of their opération 
of the road, and retains jurisdiction of the cause for the purpose of 
enforcing such conditions, and subsequently grants leave to a claimant 
to bring an appropriate action on his claim, which he does on the law 
Bide of the court, while any judgment recovered is required to be brought 
Into the equity suit to be iixed as a lien on the property, and enforced 
under the decree, the action itself is a separate action at law, and is 
properly reviewable by writ of error. 

2. Parties — Action on Claim against Receivers after Thbir Discharge — 

Purchaser of Property. 

Under a decree in a railroad foreelosure suit, which requires the pur- 
chaser of the property, as a part of the considération therefor, to pay 
ail valid elaims against the receivers growing out of their opération 
of the road, and reserves the right to the court to enforce such elaims 
against the property, the purchaser is a proper party défendant to an 
action on such a claim, being entitled to défend, and, in an action com- 
menced after the property has been conveyed to It and the receivers hâve 
been discharged, it may properly be made sole défendant. 
8. Railroads— Injurt to Person on Track— Contribctory Négligence. 

Plaintiff was walking in the daytime on defendant's railroad tracls, 
across a bridge about 100 feet long, which was customarily used by the 
public as a footway, with the Itnowledge and acquiescence of the défend- 
ant. When at about the center of the bridge plaintiff was struck and in- 
jured by an engine, which approached him from behind. The évidence 
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«howed that tbose in charge of the engine vere négligent In falllng to glve 
any BJgnal or wamlng of its approach. Both plalntlfl and a companlon tes- 
tifled that, on going upon the bridge, they looked back along the track, 
which could be seen for six or seven hundred feet, and that no engins 
waa in slght There was room upon the bridge for the plaintifC to hav» 
•tepped aside and avolded Injury. Hdd, that plaintifC could not be sald; 
as a matter of law, to hâve been guilty of contrlbutory négligence, but, 
under the circumstances Bhown, the question was one for the Jury, under 
proper Instructions. 

In Error to the Circuit Court of the United States for the Northern 
Division of the District of Washington. 

William "Martin, for plaintiff in error. 

Crowley & Grosscup and James B. Howe, for défendant in error. 

Before GILBERT, KOSS, and MOEROW, Circuit Judgea. 

EOSS, Circuit Judge. This was an action for personal injuries al- 
leged to hâve been sustained by Thomas A. Thompson (in whose behalf 
the action was brought by his guardian), by reason of the négligent 
opération of an engine on the railroad of the Northern Pacific Railroad 
Company. At the time of the injuries the road was the property of 
that Company, but was in the hands of, and then being operated by, 
certain receivers appointed by the court below, in a suit theretofore 
brought in that court by the Farmers' Loan & Trust Company, a New 
York corporation, against the Northern Pacific Railroad Company 
for the foreclosure of a mortgage covering its property. That suit re- 
sulted in a decree of foreclosure and sale of the road, and, although no 
action for the injuries hère complained of had then been commenced, 
the court, in order to guard and protect ail rights, provided in its de- 
cree, among other things, that the purchaser of the road on which the 
accident in question occurred "should pay, as part considération and 
in addition to the sum bid [for such property], and should take the 
same and receive the deed therefor upon the express condition, that he> 
the purchaser, his successors or assigna, would pay, satisfy, and dis- 
charge, among other things, ail unpaid indebtedness, obligations, and 
liabilities, contracted or incurred by the receivers of said Northern 
Pacific Railroad Company, before delivery of possession of the property 
of said Northern Pacific Railroad Company, sold within the jurisdiction 
of said court, or to any party or parties who are citizens and résidents 
of said district, to wit, the state of Washington, provided that an ac- 
tion be brought to establish such indebtedness or liability within the 
time, after the accruing of such indebtedness or liability, allowed by 
the statute of limitations of the state wherein such indebtedness or 
liability shall bave accrued, for the commencement of suit thereon; 
and that in event the purchaser [of said property], after demand made, 
shall refuse to pay any indebtedness or liability incurred by said re- 
ceivers, upon flfteen (15) days' notice to such purchaser, his successors 
or assigns, the person holding the claim thereon might file his péti- 
tion in said court to hâve the said claim established and enforced 
against said purchaser, his successors or assigns." At the sale under 
this decree, the défendant to the présent action, the Northern Pacific 
Railway Company, was the purchaser of the property; and in the de- 
93 F.~25 
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crée ofthe: court iConfirming the sale. the court imposed the same terms 
and protMoûs a» conditions accompajnying the conflfmation, and ex- 
préssly reèeïryed ànd retained jurisdiétion of the causé, and power to 
enforçe allthè prjpTisions of jÙie deçree; pf sale, and of the order of con- 
firmation, "including the right to retake and resell aay of the prop- 
ertj within this district, if sold to such purchaser, in case such pur- 
châ«ér,'its succe^ors or assigns, shàïl fail to comply with any order of 
this court in respect of any payment of any of the prior indebtedness, 
obligations, or liahilitiès Irequired in said decree, br in respect of any 
other of the terms or conditions of the eaid decree, or of this decree, 
within thirty days after the entérina of such order." Thereupon the 
road, with appurtenant rights, was turned over to the purchaser rail- 
way Company, which thereupon entered into the possession and opéra- 
tion of the road, and has so continuèd «ver since, éùbject to the terms 
and conditions of the decree of sale and of the order of confirmation. 

The; plaintiff in error was injured on one of the trackis of the North- 
efn Pacific Kailroad Company on or about AugustSl, 1894, and while 
the FOad was being operated by the receivers. After it had been ac- 
quired by the défendant, railway coBSpany, he presented, through his 
guardian, a claim for damages for the injuries so sustained by him to 
the défendant railway company, which for more than 15 days neglected 
and refused to pay the claim; and thereupon the plaintiff in error, by 
his guardianj flled in the foreclosure suit a pétition for leave to sue for 
the damages claimed to hâve been sustained by him, upon which péti- 
tion the circuit court made an order 'Beciting, in substance, the faets 
aboyé stated, and directing <*that said petitioner, T. A. Thompson, by 
his guardian, Nels Thompson, be and iSi hereby permitted to bring and 
prosecute an action for said injuries in the circuit court of the United 
States for the district of Washington^ Northern division, holding court 
at Seattle, Washington." 

The plaintiff in error, by his guardian, thereupon commenced on 
the law side of the same court the présent action against the de- 
fendant railway company, to recpver damages for thé injuries alleged 
to hâve been sustained by him through the négligent opération by 
the employés of the receiwrs of an engine on the raîlroad then in 
their charge, the complaint in the action setting out, among other 
things, the facts already stated. The action was tried before the 
court with a jury, and, upon the cpnclusion of the évidence on be- 
half of the plaintiff in the action, the court directed a verdict for 
the défendant thereto, upon the ground that the évidence showed 
such contributory négligence on the part of the injured plaintiff as 
precluded a recovery by him. The case is brought hère by writ of 
error, ànd, on the part of the défendant in error and in support of 
the judgment given below, it is contended that, independently of the 
views of the trial court reapecting the évidence, the judgment should 
be afflrmed, on the ground that tiiè error, if any, was without préju- 
dice to thé plaintiff in error, because, as it is claimed, the complaint 
does not state any cause of action against the défendant railway 
company. It is also cla,imed on the part of the défendant in error 
that the writ of error should be dismissed on the ground that the 
case was only subject to review by appeal. This latter view pro- 
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ceeds opon the thec>ry that the plaintiff's proceeding for the enforce- 
ment of his demand, although in f onn an independent action at law, 
was in reality a pétition in intervention in tlie foreclosure suit, and 
sliould therefore be regardèd as an équitable proceeding. 

Bj keeping in mind the origin of the alleged cause of action, and 
the proceedings necessary to enforce it, it is not difficult, we think, 
to correctly answer thèse objections. At the time of the injury com- 
plained of, the road on which it occurred belonged to a corporation 
that had been adjudged insolvent, on which ground the court below 
had taken the property into its possession, and committed its opéra- 
tion to certain receivers. The insolvent corporation, the Northern 
Paciflc Eailroad Company, was not liable for any damages inflicted 
in the opération of property of which it had thus been dispossessed, 
and in which opération it had no control or voice. The engineer and 
flreman upon the engine which caused the injuries complained of 
were not in the employ of that company, but were employés of the 
receivers of the court. Those oificers, in their représentative capaci- 
ty, were responsible for the négligent acts of their employés, but 
they were not personally responsible for them. Any judgment re- 
covered upon such a cause of action could be properly satisfled, un- 
der the direction of the court having jurisdiction over it, out of the 
property of the insolvent company in their hands, but not out of 
their own property. The termination of their trust relations to the 
property, therefore, ended their relations to the cause of action of 
the plaintiff in error. They Were no longer subject to be sued there- 
for, for they were not personally liable, and they were no longer re- 
ceivers. Any judgment that the plaintiff in error might hâve re- 
covered during the receivership would, of course, hâve been provided 
for by the decree of the court administering the property. But the 
court was not unmindful of the fact that there might be obligations 
and liabilities not already established, incurred by the receivers, for 
which the property being administered. by it was properly responsi- 
ble ; and, accordingly, in the decree directing its sale, the court pro- 
vided that the sale be made upon the express conditions that the pur- 
chaser should pay, satisfy, and discharge, among other things, ail 
such obligations and liabilities contracted for or incurred by the re- 
ceivers before delivering over the possession of the property, provided 
that an intervening pétition in the foreclosure suit, or an action to 
establish such indebtedness or liability, "bas been or shall be brought 
within the time, after the accruing of such indebtedness or liability, 
allowed by the statute of limitations of the state wherein such in- 
debtedness or liability shall hâve accrued, for the commencement 
of suit therein," and that such conditions should constitute a part 
of the considération of the purchase. The purchase of the défendant 
raiiway company was made upon those express conditions, the sale 
was conflrmed subject to the same conditions, and the property 
passed into the hands of the purchaser charged with those liabilities 
and obligations. And, in order to guard and protect the rights of ail 
such claimants, as well as those of the purchaser, the court, directing 
and conflrming the sale, retained jurisdiction of the cause to the ex- 
tent necessary to aflord such protection- 
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Inithecase of Jessup v. Kailway Co.> 44 Fed. 663, where a railroad 
in ithfi baads of a receiyer of the circuit court had been decreed to 
be spld^ and the order directed the receiver to turn over to the pur- 
chaser the property sold,upon the conditions that the purehaser 
"agrées topay, satisfy, and Mly discharge ail the' debts and liabili- 
ties of such receiversMp of etery kind now remaining unpaid, and 
that it may further défend in the name of such receiver ail litigated 
claims or demands against such receiversMp, now pending in this 
or other courts, and will fuUy abide by and pay any and ail judgments 
and recoveries, together with costs, which may be rendered in any 
of such actions or litigations, and alwayk protect and save harmless 
the said receiver from such claims^ or any of them," the court held 
that the conditions constituted a part cf the considération exacted 
from thé purehaser for the property, and that the adjudication of 
ail such debts and liabilities pertained to that court, and accordingly 
enjoined one from proceeding in a state court to recover damages 
for an act committed by the receiver, saying, among other things : 

"The promise and agreement of tire purehaser constituted an addltional 
considération', and therefore added to' such fund, as we hâve before stated; 
but, In good falth to said iSurchaser,- It is the duty ofthis' court to sift, scru- 
tinize, and finally détermine what. qlalms shall be pald and what claims 
shall be rejected. In order to do thife sâtisfactorily, thls court should require ail 
partiel who assert any elaim against ' such fund, or whp clalm any right to 
recover against isuch purehaser because of the stipulation and co venant màde 
in this court, to establish' such clalffli in this tribunal by proceedings usual 
in this class of cases. But if the ^aid Potterf were permitted to prosecute his 
action in the stgte court, a.nd reicover; a, judgment thereln, he would hâve a 
right to Satisfy such judgment out of any property subject to levy in the 
hands of the purehaser, the Wabash; Railway Company; whereas, under the 
icovenants and agreeinents made In thls. court between the court and the pur- 
ehaser, placing upon said covenants the légal construction hereinbefore given, 
any claim he might bave against tfie receiver was to be satisfied out of the 
funds arlsing frdm the sale of this mortgaged property." 

The appropriate proceeding for. the recovery of damages for Per- 
sonal injuries is an action at law, in which the parties hâve the 
constitutional right of trial by jury.. So, when the plaintiiï in er- 
ror, by his guardian, presented his pétition to the court in the 
foreclosure suit, jurisdiction over which the court retained for the 
purpose of enforcing and protecting such claims, that court did not 
undertake to détermine, in that équitable suit, the légal liability 
asserted by the plaintiff in error, or to assess any damages there- 
for, but very properly authorized the petitioner to bring and pros- 
ecute, in the same court, an appropriate action, which he proceed- 
ed to doon its law side. Should such action resuit in establishing 
the demand, he will be required by the court to bring his judgment 
into the eqùity suit, where, in pursùance of the decree of sale, and 
of the order conflrming it, the court will make the judgment a lien 
upon the property, and enforce the lien by a sale of the property, 
if necessary. This is the appropriate and orderly course of pro- 
ceedings in such cases, and secures the rights, and enforces the 
obligations, of ail parties intended to be covered by the decree ctf 
sale and order of confirmation uhder which the défendant railway 
Company purchased and took the property from the court's receiv- 
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ers. See Farmers' Loan & Trust Ce. v. Central E. Oo. of lowa, 7 
Fed. 537, 17 Fed. 758. The présent proceeding, therefore, is net, 
as contended on behalf of the défendant in error, an équitable pro- 
ceeding, but is, what it purports tobe, an action on the law side 
of the court, and is properly reviewable by writ of error. The mo- 
tion made on behalf of the défendant in error for the dismissal of 
the writ is therefore denied. 

The next question to be determined is whether the défendant 
railway company is a proper défendant to the présent action. It 
is not necessary to décide whether its promise, constituting one of 
the considérations for the property acquired through the receiv- 
ers, to pay ail liabilities incurred by them, rendered it liable to 
answer generally therefor. As receivers are not personally respon- 
sible for torts committed by their subordinates, and in which they 
were in no way personally concerned, it is obvious, as said by the 
court in Farmers' Loan & Trust Oo. v. Central K. Co. of lowa, 7 
Fed. 539, that such suits against them are really and substantially 
suits against the fund or property of which they are the custo- 
dians; for they only represent the property out of which any judg- 
ment against them, in their représentative capacity, is satisfied. 
In the présent case, thé property responsible to the plaintiflf in er- 
ror, if he shall make good his allégations, passed from the receiv- 
ers under the order of sale and conûrmation made by the court to 
the défendant railway company, subject to the condition tliat the 
property should continue charged with any liability that existed 
against the receivers, together with the promise on the part of the 
défendant railway company, made as a part of the considération of 
its purchase, to pay such liability. Upon the question as to whether 
the liability in reality exists, the défendant company is manifestly 
entitled to be heard, and it was for that reason that it was made 
party défendant to the action; and, since the relations of the re- 
ceivers to the cause of action of the plaintiff in error ceased upon 
the termination of their trust relations to the property, the défend- 
ant company was properly made sole défendant thereto. 

In Sloan v. Railway Co. (lowa) 16 N. W. 331, the Farmers' Loan 
& Trust Company had brought an action in the United States cir- 
cuit court for the foreclosure of a mortgage executed by the Cen- 
tral Railroad Company of lowa, in which suit a receiver was ap- 
pointed by the court, who took ijossession of and operated the road^ 
The suit resulted in the decree of sale, and subsequently in a de- 
cree directihg the transfer and delivery of the property, together 
with ail additions thereto, to the Central lowa Railway Company. 
In the latter decree were inserted the following clauses: 

"And it is further ordered that the lawful debts contracted by the receiver 
durlng the litigation, and the eosts and expenses of such litigation, do oon- 
stitute, and are hereby made, a flrst and paramount lien, upon ail said prop- 
erty, moneys, crédits, and ail additions thereto, to ail other liens, and to thé 
title acquired by the purehaser at the foreclosure sale and by the conveyance 
to the Central lowa Kailway Company; and since it is not désirable to 
further continue said property under the control of the receiver for the purpose 
of maklng net earnings for the payment of said debts, costs, «and expenses, 
and the creditors having been notified, and making no valid or satisfactory 
objection thereto, it is further ordered and decreed that ail said claims, and 
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rU daims ,j)endi9g in this court, debts, and ]jabilitles, Including the clalms of 
atttrttfeyb and ofhers, heretôfore referried to Spécial MaSter ROgérs, and re- 
piarted 01) uy him, aniiistijl pendlng ;on exceptions, shall De présentèd to tlie 
8ftld^Ce»tral fowa, Rallway CJompany fpy a.djustment and settlejneiit; and 
tlieisaid Central lowa Bailway Company, are ordered and directed to pay the 
sâid délits, costs, and expénses; and the ereditors entitled tKéretri àré hereby 
rfequired to àecept payment thereof," wlth ihterest , a;t the rate oî 7 per cent. 
per annjum, ; in one year; fromthe da,te liereof; and for the purpose of en- 
forcing the payment thereof, if need be, this court -will and does retain juris- 
dlction of said cause for the purpose of enforcing saîd payment, and the lien 
berein provided for, without other actiph or indèpendent proCéeding." 

In acçordance with this order, and decree, the property was trans- 
rerred tp, and accçpted by, the Central lowa Bailway Company. 
While the road was in charge pf the; receiver, aclaim for damages 
was presented to the circuit court, and permission asked to bring 
a suit against its receiyçir, resulting in an order by that court tùat 
the claimant "be permitted to bring a suit at law in this court, or 
in the district .or circuit courts of low^, on his said clftim, against 
the Central lowa Bailway Company, tbe Central Eailroad Company 
of lowa, ftnd H. L. Morrill, receiver; that, if suit is brought in the 
State CQWrts, the judgments and orders be certifled to this court." 
The claiçnant having brought suit in one of the courts of the state, 
it was taken to the suprême court of lowa, where that court, in 
speaking of the order made by the circuit court, said ; 
' "The order made by ,the court Is exceedingly broad, and includes 'claixns, 
délits, and liabilitles.' against .whom? The answer must be, the receiver, 
or property which. In his hahds, was llable for the claim, debt, ci: liabtllty. 
We havè determined tbat the receiver- or rather the property in his charge, 
waà liable for the payment of the plaintifTs claim. The appellant, therefore, 
received the property charged with this liabllity. If it had heen made a 
condition in the order that appellant, before the property was^ transterred or 
conveyed to it, should exécute a written obligation, bindin^ Itself to pay 
this claim, and it had doue so, its liability, we thlnk, would not be doubted. 
There would hâve been a suftlcient considération for the promise. What was 
done in iegal efféct amounts to the same thlng. The JurisdictiOa of the court 
must be conceded. It had possession of the road through its receiver, and, 
during the time it was operated by the receiver for the court, a supposed lia- 
bility to the plaintiffi occutred. The court, in substance, said to the appel- 
lant: 'We will diseharge the receiver, âfad place thè rijad, and àll property 
and tights conneoted thèréwlth, in your jwssession, and vest you with the 
légal title thereto, provldeql, .you will assiune and pay ail llabilities incurred 
during the time the road h^s been operated by the receiver.' The appellant 
àccepted thé road upon the conditions annexed. There was an offer and 
an acceptance. Ordinariiy, this is sufflcieilt to constitute a contract. Whether 
there was a valid contract 6r not is not material, because the appellant cannot 
retain the property and repudiate the conditions. If the appellant was entitled, 
absoluteïy, to the property, it should not hâve àccepted, , but contested, by 
appeal or otherwise, the legality of the conditions. It is true, the appellant 
was- not a paii:y to the action of foreclosure, but it becomes a party to tlie 
order when it àccepted the property. Whether the order of the court was 
valid or not, we hâve no occasion to détermine la this collaterai proceeding, 
because Its validity is not assailed, and posslbly eould not, be, successfully, 
for the reaspn that appellant's possession, if not its title, is based thereon. 
We think the plaintifC is entitled, to recover of the défendant. Whether, or in 
what manner, the judgment can be enforced, is not before us." 

See, also, authorities supra. 

It remain» to consider whether or not there was error on the 
part of the court below in directing a verdict for the défendant. 
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The accident occurred on a bridge of tlie railroad company con- 
structed on Hood street, in the city of ïacoma, at its intersection 
with Pifteenth street. The bridge is built over Pifteenth street at 
such height as to admit of the passage of teams, as well as foot 
passehgers, under it. On its top were constructed three railroad 
traclis, separated by a solid wood fence about three feet high, ex- 
tending the entire length of the bridge. Along the tracks that 
crossed the bridge people were aecustomed to travel on foot, with 
the knowledge, acquiescence, and license of the railroad company. 
The plaintiiï in error had for more than 10 months prior to his in- 
jury been aecustomed to pass along them in going to and from his 
work. He knew that the trains and engines of the company were 
constantly passing over the tracks, and, consequently, that it was 
a place of danger. The accident occurred as he was going to his 
work one morning, about 7 o'clock. A number of workmen were 
crossing the bridge at the time, and one — a man named Larson — 
was walking with plaintifl in error, but on another track. The 
plaintifl was walking along the left side of the middle track when 
he was struck. The engine that inflicted the damage approached 
from his rear. The évidence tended to show that no signal of its 
approach was given by those in charge of the engine. The trial 
court, in passing upon the defendant's motion for an instruction to 
the jury to return a verdict in its favor, said: 

"Thé évidence shows that there was négligence in this case in not giving 
some signal,— ringing the bell. I cannot say, as a matter of law, that there 
was négligence in not stopping the engine when the plaintiff was seen upon 
the track, if he was seen by the engineer; but it would be négligence to run 
agalnst him, and not stop the engine, but keep on going, and strike him, 
without giving some sign or warnlng. In a place of that kind, it is not nee- 
essarily the duty of the engineer to stop bis engine when he sees some one 
ahead of him on the track on foot, because he had a right to assume, in a 
place like that, when a man traveling afoot could get out of the way,that 
he would get out of the way. * * * Now, this much may be assumed in 
the case: That there is évidence to go to tho jury tending to prove that 
there was négligence on the part of the défendant, but, notwithstanding that 
négligence, the plaintlfC cannot recover, where, in making out his case, he 
shows by his own testimony that he was négligent in a manner which con- 
tributed to cause the injury. * * * As I hâve already said, in this testi- 
mony it appears that there, in the clear open space, a man with eyes could not 
hâve failed to see the danger from this particular locomotive, if he was on 
the alert; and, if he did not look, he is guilty of négligence; and if he did 
look, and saw the engine in time to hâve avoided the collision with it, and 
did not get out of the way, he Is guilty of négligence. There is no escape from 
the proiwsition that his own négligence was a contributing cause to this 
injury. * * * It would be the duty of the engineer to stop after seeing 
'the man, if he was in a position where it was plain that he could not get 
out of the way: but that is not the case hère. A man on any part of that 
bridge, by stejiping a foot or two, could get out of the way of that engine,— 
or l'will say ilve or six feet,— and that raillng in the center of the bridge is 
not such an obstruction that a man could not get over it, or get on it. This 
man could hâve got out of the way, and the engineer had the right, if he did 
see him, to assume that he would get out of the way." 

It is undoubtedly true that if the engineer saw the plaintiff in 
error, and had given warning of his approach, he would hâve had 
the right to assume that the plaintiff in error would get out of the 
way. But it seems that the engineer did not give any warning of 
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tlie approacli of the engine; certainly, there was testimony to show 
that he did not. There was also testimony tending to show that 
the plaintiff in error, just before goiing upon the bridge, looked 
back to see if there was any train or engine approaching; that the 
traçk çould be plainly seen for at least six or seven hundred feet, 
and that no train or engine was in sight. He knew, as has been 
^tated, that the place was a dangerous one; but those in cliarge of 
the engine also knew, that people were in the habit of wallîing 
along the railroad tracks over the bridge. It was, therefore, the 
ciear duty of the engineer to keep his eyes open and his face to 
the front. . It was equally the dutyjof the plaintiff in error to keep 
his eyes open, and a careful watch in both directions. Manifestly, 
he could not look in opposite directions constantly. Whether or 
not he -exercis^d the degree of care required of him by the law 
ought, we think, to hâve been left to the jury, under appropriate 
instructions in respect to contributory négligence. It is entirely 
true that, when the undisputed évidence is so conclusive that the 
court would be compelled to set aside a verdict returned in oppo- 
sition to it,, it should withdrsiw the case from the considération of 
the jury, and direct a verdict; but ordinarily négligence and con- 
tributory négligence are questions of fact, to be passed upon by a 
jury. Elliott v. Railway Co., 150 U, S. 245, 14 Sup. Ct. 85, and cases 
there cited. 

Both Larson and the plaintiff in error testifled that, when within 
flve or ten feet of the bridge, they looked back over the track, 
which was plainly visible for six or seven hundred feet, and that 
no engine was in sight ; yet, when about half way across the bridge, 
the whole length of which did not exceed 100 feet, the plaintiff in 
error was run over by the engine approaching from the rear. 
Where the engine came from does not clearly appear. On the part 
of the défendant in error it was ëndeavored to be shown that it 
was on a switch as the plaintiff passed, and that it had to make 
two switches, and move 700 feet, before overtaking the plaintiff in 
error. Its counsel cite certain portions of the testimony in their 
brief, and say: 

; "It is clear from the foregoing abstract of the testimony that, had the plain- 
tiff loolied around at any time while the engine which struck him made two 
switches and moved over a distance of 700 feet, he would hâve seen the en- 
gine in time to hâve escaped. One of the two following conclusions is there- 
fore inévitable: (1) ïhat, before going on the bridge, the plaintiff did not look 
for the engine; or, (2) if he did look, he saw the engine and took his chances. 
In either event, he contributed to the accident, and cannot recover." 

In response , tô a somewhat similar argument, the court, in the 
case of Low v. Eailway Co., 72 Me. 313, 322, said: 

"Defendant's 'cOunSel put the dllemma thus: 'If the night is li,ght enôugh 
to see the gangway, no raillng or llght Is necessary to enable a person to 
avoid it; and if the nlght Is too dark to allow of Its being seen, then a person 
groping around in the dark, and unconsciously walklng into it, Is guilty of such 
négligence, as to preclude him from recove^ing.' But, If this plausible state- 
ment is absolutely correct, there never cân be an accident of this description 
> for which the injured party ean recover. The Idea seems to be that there 
is no uocessity for any précautions on the part of the wbarf owners, because 
constant vigilance on the part of those who corne there when it is light enough 
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to see tlie danger will enable them to avoid it; and, duty or no duty, they must 
not come witliout a light in the nighttlme, or they will be set down as wanting 
in ordinary care, and so forfeit tbeir right to protection or compensation. Thë 
argument establisbes, if anything, too much. ïhe questions are not of a char- 
acter to be disposed ol by a little neat logic. They are rather, as remarljed 
by the court in Elliott v. Pray, 10 Allen, 384, 'questions which can be best 
determined by praetical men, on a view of ail the facts and circumstances 
bearing on the issue.' No such sweeping syllogism as this présent ed by de- 
fendant's counsel ean be adopted as a rule of décision." 

We are of the opinion that the case should hâve been submitted 
to the jiiry under appropriate instructions. The judgment is re- 
versed, and cause remanded to the court below for a new trial. 



SOUTHEKN RY. 00. v. POSTAL TEL. CABLE CO. 

(Circuit Court of Appeals, Fourth Circuit. March 30, 1899.) 

No. 298. 
Writ dp Errop.— Final Okdetî. 

An order in condemnation proceedings 'appointing commissioners to 
assess the damages is not a final order, to which a writ of error will lie. 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina. 

On June 11, 1898, the Postal Telegraph Cable Company, a corporation of 
New York, filed in the office of the clerk of the superior court of Guilford 
county, N. C, a pétition, making the Southern Railway Company the sole de- 
fendant, to obtain by condemnation the right to construct, maintain, and 
operate a telegraph line along and upou the right of way of the Southern 
Railway Coinpany, from a point on the state line between the states of North 
Carolina and Virginia south to Charlotte, and from Greensboro, in Guilford 
county, to the city of Raleigh, passing through the intervening counties, the 
whole distance being about 193 miles. This pétition was flled under the pro- 
visions of chapter 49 of the Code of North Carolina of 1883, and under sec- 
tions 2007 to 2013, which provide that any telegraph company, incorporated 
in North Carolina or any other state, shall hâve the right to construct, main- 
tain, and operate Unes of telegraph along any railroad in that state, to be 
so constructed and maintained as not to obstruct or hinder the usual travel 
on said railroad, upon making just compensation therefor, and further pro- 
viding In what manner proceedings for eondemning such a right should be 
conducted. The Southern Railway Company, a corporation of Virginia, ap- 
pcared and filed its pétition for removal on the ground of diverse citizenship, 
and such proceedings were had that the case was removed into the circuit 
court of the United States fOr the- Western district of North Carolina. Opin- 
ion of Judge Simonton, 88 Fed. 803. The railway company resisted the pro- 
ceedings upon various grounds, — .imong others, that there was then no law 
in North Carolina providing for the condemnation of land or rights of way 
for the use of telegraph companies; that, if there was such a law, the péti- 
tion of the telegraph company did not in essential partieulars follow it; and 
that the pétition was too vague and uncertain in its statement of the nature 
of the tenure by which the railroad company held the right of way over 
which the easement for the telegraph company was sought to be con- 
demned. Thèse objections were overruled (opinion of .ludge Simonton, 89 
Fed. 190), and the court ordered, on September 15, 1898, as provided by sec- 
tion 1945 of the North Carolina Codé of 1883^ that three commissioners be 
appointed to assess the damages which the railway would sustain by reason 
of the érection of the petitioner's telegraph line in the manner proposed, and 
thfit they should hear the testimony, and make their award in writing, and 
file it with the clerk of fhe court. Stbsequently, upon the pétition of the 
railway company for leave to answer the original pétition, leave was granted. 
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to It, aijd the order for the appointment of the commlsstoaers was sus- 
peaded. The answer was fl^e(J, setting up much the same objections that had 
alceady been passed upon, -wlth the aMitional allégation of tact that the rail- 
way co.mpany's right of way wàs in eome placés so narrow that to erect a 
telegraph Une upon it as proposèd in the pétition wotld imperll the safe opér- 
ation of the railroad, and pbstrvict or hinder the usùal travel upon it, and 
that condemnfttion proceedings must be jnstituted in each and every county 
in which any of the land used by the railroad çompany for Its Une Is owned 
by it in fee. To this answer the telegraph company demurred, and the court 
sustained the demurrer (opinion' of Judge Simônton, 90 Fed. 30), and by its 
order of October 24, 18&8,'reln8tated the order appointing commissioners. To 
the granting of thèse orders the railway company has sued out a wrlt of error 
to bring the case hère for review. The telegraph company movea to dismlss 
the writ bf errOr, as granted Improvldently to an order which was interlocu- 
tory, and not final. 

Robert Stiles, A. L. Holladay, and F. H. Busbee, for plaintiffi ia 
error. 
J. R. Mcintosh, for défendant in error, 

Before GOFF, Circuit Judge, and MOREIS and BRAWLEY, Dis- 
trict Judges, ■ ^ 

MORRIS, District Judge (af ter stating tlie facts as above). The 
rule thàt a ^rit of error or appeal does not lie, except to a flnal judg- 
ment which détermines the controversy between the parties, is so 
conclusively settled that the burden is upon the plaintifiE in error to 
show that this is a case to which that gênerai rule does not apply. 
The contention of the plâintiff in error is that it is not appealing from 
the order. appoiiiting cbDim)is^ioners, bttt from the action of the 
court below in refusing to allow it to introduce testimony to sustain 
its conte^ltiGû that the pï'oposed telegraph Une could not be so con- 
structed Ijiid o^etaited ^s not to obstruct and hinder the uaual travel 
upon the riattroad. îts contention is thât, ih an àdversary procèeding 
in court ;&)r condemnation) there are two separate and successive 
proceedings, thé first of which détermines the right to condemn, and 
the second thé amount of eômpensàtlori, ' and that the flrst of thèse, 
even when thé right to condemn is suâjtained, is.a fipal and appealable 
judgment, although notmade so by statute. 

There càn be found no case in the décisions of the suprême court 
of the tjnitêd States which lias So held. In the case of Wheeling & 
B. Bridge ,Cp. y. .Wheeling Bridge' Op.,: 13S U. S. ,2ST, Il Sup. Ct. 
302, the suprême court did hold that the judgment in that case for 
the condenanatioo was a final; appealable judgment; but this was 
Solely upon, thè, ground ttia,t the case caiiie to thé suprême court by 
writ of error 16; the supreinç court of;aji'iieal^ of West Virginia, and 
that it had been held by that court that the judgment was final under 
the West Virginia statute. Mr. Justice Field said: 

"The judgmiént ^ppear? to haVe "been considerèd as so fâr final as to justify 
an appeal from it; and if the sppreme court of a staté holds a judgment of 
an inferior court of the stàte' <;ô be final, wé cah hardly consider it in any 
other light, in exercising an appellate jurlsdlction." 

In Luxton y. Bridge Co., 147 U. S. 337-^42, 13 Smp. Gt. 358, Mr. 
Justice Gray, comihenting ou the rulirigln the Cjàsèjust above quoted, 
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'To have held othem'ise might hâve whpUy defeated the appellate juris- 
diction of this court uridér the constitution and laws of the United States; for, 
if the highest court «f the state held the order appointing commissioners to 
be final and conclusivei unless appealed from, and the validity of the con- 
demnation not to be open on a subséquent appeal from the award of dam- 
ages, itis difflcult to see how this court could have reaehed the question of 
the vaaidity of the condemnâtion, except by writ of error to the order appoint- 
ing commissioners. That case, therefore, affords no précèdent or reason for 
sustainlhg this writ of'èrror to the circuit court of the United States." 

Even if the fact was pertinent, in condemnâtion proceedings under 
the provisions of the state law when conducted in a circuit court 
of the United States, that the state court had held the appointment 
of commissioners to be a final, appealable order, the plaintifE in error 
eannot have the benefit of such a contention in the présent case, for 
the reason that the suprême court of North Carolina has decided to 
the contrary with respect to the- very statute under which thèse pro- 
ceedings were taken. In American Union Tel. Co. v. Wilmington 
& A. K. Co., 83 N. C. 420, the suprême court of North Carolina held, in 
a similar proceeding to condemn a right of way fàr the construction 
and opération of Unes of telegraph along the défendant'» railroad, that 
no appeal was allowable from the order adjudging that the petitioner 
was entitled to the right of way demanded, and appointing commis- 
sioners to ascertain and report the compensation to be paid to the 
défendant railroad as damages for the condemned property. The 
court said: 

"Upon a eareful examination of the statute, and the portions of the act of 
February 8, 1872, by référence incorporated with It, and regarding the policy 
indicated in both to favor the construction and early completion of such 
worlis of internai improvement, télégraphie being upon the same footing 
as railroad corporations, we are of opinion it was not intended In thèse 
enactments to arrest the proceedings authorized by them at any intermediate 
stage, and the appeal lies only from a final judgment. Then, and not before, 
may any error committed during the progress o( the cause, and made the 
subject of exception at the time. be reviewed and correc-ted in the appellate 
court; and an appeal from an interlocutory order Is prématuré and unauthor- 
Ized." 

In Hendrick v. Railroad Co., 98 N. C. 431, 4 S. E. 184, the suprême 
court of North Carolina again held that under the law of that state 
the order appointing commissioners to assess damages is interlocu- 
torj', and no appeal will be entertained until after final judgment 
upon the report of the commissioners, and said: 

"This case is in aU material respects lilje American Union Tel. Co. v. Wil- 
mington & A. R. Co., 83 N. C. 420; Commissioners v. Cook, 80 N. C. 18; Rail- 
road Go. V. AVaiTen, 92 N. 0. C20. They settle the course of practice in such 
proceedings as the présent one, and sufïieiently state the reasons for it." 

The case of Luxton v. Bridge Co., 147 U. S. 337-341, 13 Sup. Ct. 
358, above cited, is, we think, conclusive of the présent question; for 
in that, case, although the proceedings in the circuit court of the United 
States were directed by the act of congress to be according to the 
laws of the state within which the land to be condemned was located, 
and by that state law the appointment of the commissioners could be 
reviewed by the suprême court of the state on writ of certiorari, yet 
it was held by the suprême court of the United States that so much 
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of the State law as allowed such review wae inapplicable to a proceed- 
ing in thé circuit court of the United States. The coart saîd: 

"The case througbout, from the application ot th« corporation for the ap- 
pointment of commissioners to assess daiSiages to the owaer of the land pro- 
posed to be taken until judgment upon the award of the commissioners or 
upon Terâict of a jury as^essing those damages, remains in the circuit court 
of the United States and under Its supervision and control. The action of that 
court in this case, as in other cases on the common-law slde, is not review- 
able by this court by writ of certlorarl (U. S. v. Y oung, 94 U. S. 258), but only 
by writ of error, which does not lie until after judgment dlsposing of the 
whole cftse and adjudicating ail the rlghts, whether of tltle or of damages, 
involred in tije transaction. The case is not to be sent up in fragments by suc- 
cesslTe writs of errer. Act Sept. 24, l'î'89, iS2 (1 Stat. 84, c. 20); Rer. St. § 691; 
Rutherfonl V. Fisher, 4 Dali. 22; Holcombe y. McKusick, 20 How. 552, 554; 
Bank v. Whltney. 121 U. S. 284, 7 Sup. Gp 897; Iron Co. v. Martin, 132 U. S. 
91,.10 Sup. et. 32; McGourkey v. Railway Oo., 146 U. S. .536, 13 Sup. Ct. 170." 

Writ of error dismissed for want of jurisdiction. 



WILLIAMS V. UNITED STATES. 
(Circuit Court of Appeals, Xinth Circuit February 13, 1899.) 

No. ,4^52. "■. 

1. JtrROBS^QuALrFiCATiONs— Opinions— Rbtibw dp Trial Court. 

A jurer had dlscussed the case with a former attorney of défendant, with 
whom he was intimately acquainted, and became prejudiced against 
défendant. Altlieugh he said he did not hâve a flxed opinion as to de- 
fendant's guilt, he stated that his mind was "strongly colored" in the 
matter, and that his préjudice was so strong that It would require évi- 
dence to remove It, and would perhaps. In some degree, shape his con- 
vlotions or judgment; and, in reply to a question whether he could return 
a verdict solely en the évidence, he said: "I am not infallible. « * • 
I think I would. I feel that I mlght." ; Héld, that it was errer tp overrule 
a challenge for bias. 
3. BxTOHTioN— Indictment and Peoof— Vabiancb. 

An indictment alloging that money was extorted from one person is not 
a t variance with évidence that, when the extorsive demand was made on 
such person, he obtained the money from another, in défendant' s prés- 
ence, and then handed it to défendant. 

Gilbert, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the North- 
ern District of Califomia. , 

freo. D. Collins. for plaintiff in error. 

Henry S. Foote and Bert Schlessinger, Asst. U. S. Atty. 

Before GILBEET and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. Against the défendant below (the plaintiff 
in error hère), Richard S. Williams, two indictments, numbered, re- 
spectively, 3,267 and 3,268, were returned in the district court of the 
United States for the Northern district of California; each indictment 
containing two counts. The cases were Consolidated and tried to- 
gether, resulting in a verdict of guilty in each case. The accused 
interposed a motion in arrest of judgment on the second count of 



WILLIAMS V. UNITED STATES. 397 

each indictment, and also moved for a new trial in each case. The 
flrst motion was sustained by the trial court, and, the motion for a 
new trial having been overruled, judgment was entered against the 
défendant on the flrst count of each indictment, from which judg- 
ment an appeal was taken to the suprême court, where the judgment 
was reversed and the case remanded for a new trial. 168 U. S. 382, 
18 Sup. et. 92. Upon the retrial in the district court upon the flrst 
count in each indictment, a verdict was returned flnding the défend- 
ant not guilty as chargea in indictment numbered 3,268, and guilty 
as charged in the flrst count of indictment numbered 3,267, on which 
verdict he was sentenced by the court below under the flrst count 
of the last-mentioned indictment. On the présent appeal, therefore, 
we hâve only to consider the flrst count of that indictment, by which 
it was, in substance, chaçged that the plaintiff in error, an offlcer of 
the treasury department, duly appointed and acting under authority 
of the laws of the United States, and designated as Ohinese inspecter 
of the port of San Francisco, and by virtue of his ofSce being author- 
ized, directed, and required to aid and assist the collecter of cus- 
toms of that port in the enforcement of the varions laws and régula- 
tions relating to the coming of Chinese persons and persons of Ohi- 
nese descent from foreign ports to the United States — 

"Did then and there, as such officer, willfully, knowingly, corruptly, and 
feloiiiously, for the sake of gain, and contrary to the duty of his said office, 
and by color thereof, -ask, demand, receive, extort, and take of one Wong 
Sam, a Chinese person, a certain sum of money, to wit, one hundred dollars, 
whicli said sum of money was not due to him, the said Kichard S. Williams, 
and which the said Richard S. Williams- was not then and there. or at ail, 
by virtue of his said office, entitled to ask, demand, receive, or take of said 
Wong Sam, or any other person. That is to say, that on the 31st day of 
August in the year of our Lord 1895 there arrived at the port of San Francisco 
aforesald, from a foreign port or place, to wit, the port of Hongkong, in the 
empire of China, a maie person, of Chinese descent, to wit, one Wong Lin 
Choy, who claimed to the collector of customs that he was entitled to land, 
be, and remain in the United States, on the ground that he was a native born 
of said United States; that thereafter, * * * on the 18th day of Septem- 
ber in the year of our Lord 1895, at said city and county of San Francisco, 
State and Northern district of California, the said Richard S. Williams cor- 
ruptly and extorsively, for the sake of gain, and contrary to the duty of his 
said office, and under color thereof, did extort, receive, and take of said 
Wong Sara, -who was then and there interested in the application of claim 
of said Wong Lin Choy as aforesaid, a sum of money, to wit, the sum of one 
hundred dollars, as aforesaid; the said Richard S. Williams, under color of 
lils said office, having previously, to wit, on the 31st day of August in the 
year of our Lord 1895, at said city and county, state and district, aforesaid, 
feloniously and corruptly obtained and exacted a promise from said Wong 
Sam for the payment thereof by him to him, the said Richard S. Williams, by 
then and there falsely and corruptly representing to the said AVong Sam that 
without the payment thereof to him, the said Richard S. Williams, the said 
Wong Lin Choy would not be permitted to land at said port, be or remain 
within the United States, but would be returned to said foreign port whence 
he came,— against the peace and dignity," etc. 

The flrst point relied upon by the appellant, and in respect to 
which error is assigned, relates to the ruling of the court below in 
respect to the qualifications of one Elliott to serve as a juror. He 
was examined on his voir dire as to his qualifications. The bill of 
exceptions states that in response to a question put to him by the 
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Unijted States attorney, as to wheti^er he knew anythiflg of the pase, 
ElliOjl;t i^jiswered that "he had discussed the case with one Lym^n 
Mçfwryjjfit one time the attorney, of said défendant io; said. action, 
that he was, intimately acqnainted, TOtb, said Mowry, and Jhat, as the 
resuit o£ said discussion, he (said Elliott) wa^ prejudiced in the case." 
The bill of exceptions proceeda: ,i ;. 

"Said Elliptt further stated: 'I havçinot aûxed opinion as to;the guilt or 
Innocçnçie o^; tlie , défendant, but my mijçid Js colored, and perbaps, in some 
degree, il! wotld shape îny convictions dr Judginènt. It Is strôn^ly colored in 
the imattëïi"' That thereupon counsel ' f <ii? ' the défendant asked Baid EUiott 
whether hls <Bàid EUiott' s) said préjudice 'was && strong that It would requlre 
évidence to remove it, and «aW Blliott ansin^redlthat it was pf that atrength, 
and tUat,it would require,,çYideDce to ren^ov^ |t. That., défendant challenged 
said Bliioà upon the groundvthat he was Mâsed, and pfejudlced. The prose- 
cutlon jolned issue on said dhàllengé. TÉë ' court then aslîed the foUowlng 
question 6f tlie juror, vlzi: 'The Court. Q. 'Doyoù think you Will be able to 
sit as a juror, and return a verdict based solely upon the évidence that you 
would hear?' To whlch siaid EUiott answerçd,:: .^ 'A. ,1 am not Infallible. From 
what I said, I think I would, I think I jpo'ssess a natural sensé of justice. I 
think I wéuld. I feel that I mlght' " 

The court below ovçrruled the challejage, to which ruling the de- 
fendant 4uly excepted, and EUiott wassworn, and perved as a juror; 
prior to which the défendant had exh^us^ed ail Qf hls peremptory 
challeuges. p, j: , 

We âye bf opinion that EUiott ^as not an impartial juror. No one, 
we apprehend, will deny that the accused was entitled to an impartial 
jury. That right was not only secured to him by the sixth amendment 
of the constitution of the United States, but is recbghized by every 
court of justice. It is ei).tirely true iUi£\t mère hypothétical opinions, 
expressed or unexpressed, derived from public rumor,, statements in 
public joumalS, common notoriety, and other like sources, do not 
disc]|ualify a juror, whfen it is made to appear that notwithstanding 
such opinions he çan and will be goverhed in his actions in the case 
entirely by the évidence that may beintroduced upon the trial. AU 
authorities concède, said the suprême court in Reynolds v. U. S., 98 
U. S. 145, 155, "that, if hypothétical only, the partiality is not so 
manifest as to necessarily set the juror aside." The court then quotes 
the rule as stated by Mr. Chief Justice Marshall in Èurr's Trial, 1 
Burr's Tr. 416, Fed. Cas. No. 14,692g, that: 

"Light impressions, which may fairly' be presumed to yiéld to the testimony 
that may be offered, which niay leave the mind open to a fair considération of 
the testimony, constltute no snfHcîent objection to a jùror; but those strong 
and 'deep linpressions which close thé mind âgainst the testimony that may be 
offered in opposition to them, which wUl combat that testimony and resist its 
force, do coustituto a suflicient objection to him." 

The suprême court, in the Reynolds Case, then proceeds: 
"The theory of the law is that a juror wi\p has formed an opinion cannot 
be impartial. Every opinion which he may entertain need not necessarily hâve 
that effect. In thèse days of newspaper enterprise and universal éducation, 
every, case of public interest is,almost, as aimatter of necpssity, brought to 
the attention of ail the Intelligent people in a vlqinity; and scarcçly any one 
can be found among those best fltted for jurors who has not read or heard of 
it, and who has not some impression ot somë ' opinion in respect to its merits. 
It is'clear, therefore, that, upon the trial i of: the issue of fact ralsed by a 
challenge for such cause, the, court will practiqally be ealled upon to détermine 
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whether the nature and strength of the opinion formed are such as ta law nec- 
essarily to Taise the presumptlon of partiality. The question thus presented 
ia one of mixed law and tact, and to be trled, as far as the facts are con- 
cerned, like any other issue of that character, upon the évidence. The flnd- 
ing of the trial court upon that issue ouglit net to be set aside by a reviewing 
court unless the error is manifest. No less stringent mies should be applied 
by the reviewing court in such a case than those which govem in the con- 
sidération of motions for new trial because the verdict Is agalnst the évidence. 
It must be made clearly to appear that by the évidence the court ought to 
liave found the juror had formed such an opinion that he could not in law 
be deemed impartial. The case must be one in which it is manifest the law 
left nothing to the 'conscience or discrétion' of the court." 

The rule thus declared by the suprême court has been subsequently 
adhered to. Hopt v. XJtah, 120 U. S. 430, 7 Sup. Ot. 614; Spies y. 
Illinois, 123 U. S. 132, 8 Sup. Ct. 21. 

Now, turning to the examination of the juror Elliott, it is seen 
that he had previously discussed the case with the former attomey 
of the défendant thereto, with whom hé was intimately acquainted, 
and from that discussion he became prejudiced, which préjudice is 
shown by his answer to the question asked by the court to hâve been 
against the défendant. And, although the juror stated that he had 
not a "flxed opinion" as to the guilt or innocence of the défendant, he 
stated that his mind was "strongly colored" in the matter, and that 
his préjudice was so strong that it would require évidence to remove 
it, and that perhaps, in some degree, it would shape his convictions 
or judgment. Surely, a mind so affected cannot be properly said to 
be open to a fair considération of such évidence as should be given, 
or to be in such condition as to be fairly presumed to yield, without 
any résistance, to the force of the évidence. And that tiie juror 
himself did not feel certain that the strong préjudice he entertained 
could be overcome by the évidence plainly appears, we think, not only 
from his statëment that it would perhaps, in some degree, shape his 
convictions or judgment, but from his answer to the question of thè 
court, in which he was asked whpther hethought be would be ableto 
sit as a juror, and return a verdict based solely upon the évidence he 
would hear; his answer being: 

"I am not infallible. From what I sald, I think I would. I tliink I pos- 
sess a natural sensé of justice. I think I would. I feel that I miglit." 

Certainly, this answer also indicated a decided doubt in the mind 
of the juror whether he would be able to disregard the strong préju- 
dice he derived from, his. discussion of the case with the defend- 
ant's former attorney therein, and be controUed solely by the évi- 
dence introduced on the trial. The law does not and cannot deem 
such a juror impartial. Every défendant in every criminal case is 
by the law presumed to be innocent until his guilt is established 
by proof beyond a reasonable doubt, and to the benefit of that rea- 
sonable doubt the défendant is entitled from the beginning to the 
end of the trial; and it applies as well to the examination of jurors 
as to any othèr step in the triai In Wright's Oase, 32 Grat. 941, 
the court said: 

"The jury must be able to glve the accused a falr and impartial trial. 
Upon this point nothing should be left to inference or doubt. AU the tests ap- 
plied by thé courts, ail the inquiries made Into the state of the jurora' feellnga, 
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are slmplywlth a.Tiew of securing a tribunal compétent to recelve and weigli 
tbe jeyldence, and , peni^çr a verdict àçcprdingly, unlmpalred by préjudice or 
ppeconcelyed opinions. • If there is a, ;feàsonable doubt of whetlier tbe juror 
eomes iip to ttie standard,. that doubt should be resolved in favor of tlie ac- 
Cflse'd." '.■',.' 

li ;Hol,t V. People, 13 Mich. 224, Judge Cooley said that in crim- 
inal icases, wheréin, after full examination, the testimony givea upon 
a challenge leaves a reasonable doubt of the impartialityof the juror, 
the défendant should be given the beneflt of the doubt. 

In People v. McQuade, 11,0 N.^- 300, 18 N. E. 162, the court of 
appeals of that state, speaking of the statutory modification of the 
cotomoii-là'w pule, said: i 

"There has been no change of the fundaniental rule that an accused person 
is to be tried by a fair and impartial jury. Formerly the fact that a juror had 
formed'aiid léxpressed an opinion touehing the guilt or innocence of a person 
accused çf crime was in law a disaualification; and, although he expressed an 
opinion, that he could hear and. décide the case upon tlae évidence produced, 
tMs did Ilot render Mm compétent. * * * Now, as formerly, an existing 
opinion, by a person called as a juror, of the guilt or innocence of a défendant 
chargea With crime, is prima facie a disqualification; but it is not now, as 
beforet,a;concluslve objection, protided the juror makes the déclaration speci- 
fied (that he believes that euch opinion or Impression will not influence bis 
verdict, and he can render an impartial verdict accordlng to the évidence), and 
the court, as judge of the fact, is satlsfied that such opinion will not Influence 
his action. But the déclaration must be unequivocal. It does not satisfy the 
requlrement, if the déclaration is qualified or conditional. It is not enough to 
be able to point to detached language, which, alone construed, would seem 
to meet the statutory requirement, if, on construing the whole déclaration 
togetber, it is apparent the juror is not able to express an absolute belief that his 
opinion will not influence his verdict." 

In State v. McCIear, 11 Nev. 39, 67, Hawley, C. J., in concluding 

a well-considered opinion, said: 

î'When not regulated by statutory provisions, we think that whenever the 
opinion of the juror has been formed upon hearing the évidence at a former 
trial, or at the preliminary éxamination before à committing magistrale, or 
from àny cause has' been so deliberately entertained that it has become a 
fixed and se ttled belief of the prlsoner's guilt or innocence, it would be 
wroDg to receive him. In either event, in déçiding thèse questions, courts 
ehould eyeii remember that the inflrmitles of human nature are such that 
opinions ente' deliberately formed and expressed cannot easily be erased, and 
that préjudices openly avowed cannot readily be eradicàtëd from the mlnd. 
Hence, Tsîhenever it appears to the satisfaction of the court that the bias 
of the Juror, actual or implied, is sostrong that it cannpt easily be shaken off, 
aeither thé prisoner nor the state ought to be sùbjected to the chance of con- 
viction or acquittai it necessarilybégèts. But Whenever the court is satlsfied 
that the opinlonsiof the juror 'were founded on newspaper reports and casual 
conversations,! wbieh the^ jiùor feels conscioUs he can readily dismlss, and 
where he has no deliberate and fixed opinion, or Personal préjudice or bias, 
Jn favor of or against the diefendant, hé ought not 'to be excluded. The sum 
and substance of thls whoie question is that a juror must côme to the trial 
With a mlnd uncômmitted, atid be prepared t6' welgh the évidence in impartial 
scales, and a true verdict render according to. the law and the évidence." 

See, also, People t. Wells, 100 Cal. 227, 34 Pac. 718; People t. 
Casey, 96 N." Y. 122; Stephens v. People, 38 Mich.' 739; Smith v. 
Eames, 36 Am. Dec. 515, and cases cited in note thereto. 

One ôther point niâde on behalf of the apiJellant it ië necessary to 
décide, as, if it.should be sustained^ it would, in view of the évidence 
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in the case, be useless to direct a new trial. That point is that there 
is il fatal variance between the proof on the part of the prosecution 
and the allégations of the indictment. It is contended in support 
of thîs point that the proof shows that the money was extorted by 
the défendant, if at ail, not from Wong Sam, as alleged, but from 
one Chin.Deock; and this, upon the ground that the money really 
came from Chin Deock, although the défendant dealt in the unlaw- 
ful and criminal transaction with Wong Sam, and received the money 
from him. Both Wong Sam and Chin Deock were witnesses on the 
trial, and, according to their testimony, it was at the -request of the 
latter that Wong Sam agreed to pay the défendant |100 for securing 
the landing of Wong Lin Choy, and that, when the défendant came 
to Wong Sam for the |100, the latter sent for Chin Deock, , who 
brought the money, and, in the présence of the défendant, handed it 
to Wong Sam, who, in turn, handed it to the défendant, after trying 
to induce him, without avail, to accept f90. We do not think the 
circumstance that Wong Sam got the money that he paid the de- 
fendant from Chin Deock of any importance. The transaction con- 
stituting the crime, according to the évidence, was between the de- 
fendant and Wong Sam. The défendant, so far as appears, did not 
know Chin Deock, in the matter, at ail, and had nothing to do with 
him. It was from Wong Sam that he demanded flOO for procuring 
the landing of Wong Lin Choy. and from Wong Sam that he received 
the money. This is in accordance with the averments of the in- 
dictment, and there was no variance. 

It is not neeessary to consider any other assignment of error, as 
they ail relate to the rulings of the court below, which, if in any re- 
spect erroneous, can be readily corrected on the new trial which must 
follow for the reason flrst stated herein. Judgment reversed and 
cause remanded for a new trial. 

GILBERT, Circuit Judge (dissenting). The examination of the 
juror on his voir dire, as set forth in the bill of exceptions, is chiefly 
presented in narrative form. We hâve not before us the questions 
whjch he answered; nor bave we the beneflt, which the trial court 
had, of noting his demeanor, his appearance, or the tones of his 
voice. Nor does the bill of exceptions state that ail of his examina- 
tion is embodied therein. The certificate is that it contains ail the 
évidence neeessary to explain the exceptions. But, assuming that 
the record contains substantially ail that the juror testifled, is the 
décision of the trial court, overruling the challenge to the juror, 
ground for now reversing the judgment? 

By section 819 of the Eevised Statutes it is provided that ail chal- 
lenges for cause or favor shall be tried by the court. In construing 
this provision, the United States courts, upon writ of error, bave uni- 
formly deferred to the décision of the trial court, and hâve exercised 
their power to set aside its décision with hesitancy. In Reynolds v. 
U. S., 98 U. S. 156, Chief Justice Waite said: 

"The question thus presented is one of mixed law and fact, and to be tried, 
as far as the facts are concerned, like any other issue of that eharacter, upou 
the évidence. The flnding of the trial court upon that issue ought not to be set 
93 F.— 26 
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asidç by avreviewing court, unless the error is manifest. No less stringent 
rules shoùld be applied by the feviewlng court in such a càfee than those 
whleh gbvern in the considération of niotlons f or new trial because the verdict 
is againat ttie évidence: ït must bc made elearly to appear that upon the 
évidence the court ought to haye fpund the juror had formed such an opinion 
that he could not in ïa.w be deemed impartial. The case must be one in which 
It Is manifest the law left nothlng to the 'conscience or discrétion' of the court." 

In Hopt V, Utah, 120 U, S. 435, 7 Sup. Ct. 616, wkere a juror had 
fonned an opinion, but stated under osatli tliat notwithstanding such 
opinion he could and wonid act impartially and freely, the court said: 

"The judgment of the court upon the competency of the juror in such cases 
Is concluslve." 

In Spies v. Illinois, 123 U. S. 179, 8 Sup. Ct. 30, the language from 
Keynolds' Case, above quoted, was repeated, with the approval of 
the court. 

In Publishing Co. v, McDonald, 19 C. C. A. 517, 73 Fed. 442, the 
circuit court of appeals for the Second circuit said : 

"But it must be remembered that the question before the trial Judge, al- 
though one.of mixed law and f act, is, in the main, a question of fact, and 
that, whlle he may be sometlmes wrongly Influenced by a désire to expedite 
the trial or,by impatience of delays, y et, if hls mind is undisturbed, the im- 
pression whith the juror màkes, of his intelligence, fairness, and êvenness of 
mind, from a Personal Inspteetion of hlm, and the belief, in regard to his prob- 
able eharacter, which Is, created by hls appearance under; examination, his 
bearlng, and willingness to^ dlsclçse the nature and extent of, bis preconceived 
opinions, are valuable, and hâve deserveà weight before an appellate court; 
and therefore the flnding of fact by the trial court will not be set aslde, ex- 
cept for manifest error." 

Turning to the décisions of the suprême coutt of Califoifnia, we find 
that a.^iRiilar yiew of thé conclusiVeness of the ruling of the trial 
court na!s be^û entertainèd by that court. In Trenor t. Eailroad Co., 
50 Cal. 230, Rhodes, J., said: 

"And we are Inclined to the opinion, though we do not éxpressly so hold, 
that the décision is final, and not subject to review either on motion for a 
new trial oti on àppeal. But, however thàt may be, if tlie décision is subject 
to review, It Is qnly on theigrpund that the évidence is ipsufflcient to sustaln 
it This coï|rt, wo,uld not,; except In the clearest case. Interfère with the dé- 
cision, for the détermination bf the court belotv is based more largely than in 
ordthary questloné in litigatiôli Ujpon the bearîiig, mannér, appearance, etc^ Of 
the Juror whîle glving his testimony." i , .; 

In People V. Wells; lOO Cal. 229, 34'Pa(y. 719, féferring to section 
1073 of ïhe; Pèfial Code which dèflnes àCtual bîas tô be "the existence 
of à staté Ctf mind on thé part of the jurOr in référence to the case 
or to eithër of the parties^ which will preveftit him from acting with 
entirë imftartiàlity, and Wîthbut preJti'dieè''to,thfe substantial rights 
of either party," the court said: :' 

"Whethertl^e State of mind of the juror is such as to constitute actual blas, 
witiiin the above definitioii, is' a question of fact," to be determined by the 
c«mrt. * ♦ fî'tThe court's décision upon thesè points, when the évidence 
disclosed up<m the; examination Of the Juror. is jsusceptlble <?( différent construc- 
tions,: isto be (çegarded on appeal like Its détermination of any other que;stion 
of fact resting upon the weight or construction of évidence." 

In People v. Fredericks, 106 Cal. 559, 39 Pac. 945, the court said: 
"Thia court- Js only allowed to review an order denylng a challenge to a 
Juror upon the ground of actual blas when the évidence upon the examination 
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of! fhe Juror is so opposed to the décision of the trial court that the question 
beeomes oBe of law, for It Is only Upon questions of law that this court bas 
appellate jurisdictlon. * * * The évidence of each juror was contradietory 
in itseif. It was subject to more than one construction. A flnding by the 
court eitheï way upon the challenge would hâve support in the évidence, and 
under such elreumstances the trial court Is the final arbiter of the question; 
tor under such conditions the question presented to this court by the appeal 
is one of fact, and our power to hear and détermine is limited to appeals upon 
questions of law alone." 

Guided by the principles announced in the foregoing décisions, 
both of the courts of the United States and of California, I think the 
flnding of the trial court in thia caae upon the question of the com- 
petency of the juror is conclusive. Cùnceding that the juror's évi- 
dence appears contradietory, and that there are portions of it which 
wpiild lead to a contrary conclusion, it must be borne in mind that 
it is not our province to weigh the évidence, and to say whether or 
not the trial court should hâve found differently upon the facts. 
The only question for us to consider is whether there was évidence 
to support the flnding. The record shows that there was. When 
asked if he would sit as a juror, and reiider a verdict based solely 
upon the évidence, he answered: "I think I would. I feel that I 
might." The force of thèse words would, it is true, largely dépend 
upon the .manner and tones in which they were uttered. They might 
be said iu à hesitating, doubting manner, such as to convey the impres- 
sion that the speaker himself distrusted his ability to divest himself 
of his bias; and, upon the other hand, they might be expressed with 
such earnestness and sineerity as to carry to the court the convic- 
tion that no'twithstanding his bias the juror could and would act im- 
partially. The trial court had a better opportunity than hâve we to 
judge of the eflfect and the credibility of that testimony, and he had 
the right to trust and act upon it. In so doing, he exercised a dis- 
crétion which was vested in him by the statute; and his flnding upon 
the facts is not, I think, subject to our review. 



UNITED STATES, to Use of SIOA, v. KIMPLAND et al. 
(Circuit Court, E. D. New York. April 18, 1899.) 

1. Principal and Surety— Bond of Contraotor for Public Work— Fdrnish- 
iNO Labor or Materials. 

The condition in a bond of a contracter with the United States for pub- 
lic work, prescribed by 28 Stat. 278, which requires that the contractor 
shall make prompt payments to ail persons supplying him labor and ma- 
terials in the prosecution of the work, is intended to cover payments only 
for the visible material furnished for direct use and incorporation in the 
work, and of wages to the men whose services are directly employed in 
doing the work; and an action against the surettes on such a l)ond can 
only be maintalned, under the statute, by one who bas title to a claim for 
labor or materials so supplied. A person fumishing board and lodging to 
laborers employed on the work does not supply either labor or materials, 
within the statute. 

8. Same— Action on Bond. 

PlaintifC bronght action, under 28 Stat. 278, on the bond of a contractor 
for public Work, condltioned, as therein required, for the payment by the 
Conti'actor of ail persons supplying him lalwr and materials In the prose- 
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cution ot the work; alleging that she furnished board and lodging to 
laborers employed oa the i work, under an agre^ment between herself, 
tbe laborers, and the contractor, by wbjch the latter agreed to pay for 
such board and lodging, retaining the amount from the wages due the 
men. HeM, on demurrer, that the complaint alleged facts lyhlcli enabled 
the plaintiff , to maintaln an action against the contractors, and also the 
suretles, uniess the contractors had paid the laborers entitled to the wages, 
without knowledge on the part of the suretles of the right of the plaintlff 
to recelye the wages, or some part thereof, and that it was not necessary 
that thp complaint should négative such payment by the contractors. 

Thisia aû action in the .name of the United States, for the use and 
beneât of Ellen Sica, against Charles N. Kimpland, impleaded with 
others, on a bond given by contractors for public work. Heard on de- 
murrer of the défendant Kimpland to the complaint. 

Wilsdu, Bennett & Underhill (Mr. Bennett, of counsel), for plaintiff. 
Kellogg, Eose & Smith ;(Mr. Èose, of counsel), for défendant Kimp- 
land. 

THOMAS, District Judge. The complaint shows that, by eontract 
concluded August 11, 1897, certain persons, under the flrm name of 
Mairs & Lewis, agreed with the United States to f urnish ail labor and 
materials for the construction of two gun emplacements and a mining 
casemènt on Plum Island, in the state of New York, together with 
a wharf or pier, in accordançe with ciertain spécifications; that Kimp- 
land, défendant, and another, by bond, guarantied that Mairs & Lewis 
"should, in ail respects, ^uly and fiilly observe and perform, ail and 
singular, the çovenants,' ' conditions, ànd agreements in and by the 
said eontract agreed and covenanted by said Mairs & Lfewis to be ob- 
served and performed, according to the true intent and meaning of 
the said eontract, ♦ • • and shall promptly make full payments 
to ail persons supplying them labor or materials in the prosecution 
of the work provided for in said eontract." This bond was given pur- 
suant to an act of congress passed in 1894, which provides that: 

"Hereafter any person or persons entering into a formai eontract with the 
United States, for the construction of any public building, or the prosecution 
and completion of any public work, or repairs upon any public building or 
public work, shall be required before commencing such work to exécute the 
usual pénal bond, with good and sufllcient suretles, with the additional obli- 
gation that such contractor or' contractors shall promptly make payments to 
ail persons supplying him or them labor and material In the prosecution of the 
work provided for in such eontract; and any person or persons making appli- 
cation therefor, and furnishing aftidavit to the department under the direc- 
tion of which said work Is being, or bas been, proseeuted, that labor or ma- 
terials for the prosecution of such work bas been supplied by him or them, 
and payments for which hâve not been made, shall be furnished with a cer- 
tified copy of such eontract and bond, upon which sâid person or persons 
supplying such labor or materials shall hâve a right of action, and shall be 
authorized to bring suit in the name of the tTnited States for his or their use 
and benefit, against said contractor and sureties," etc. 28 Stat. 278. 

On the 3d day of September, 1897, the contractors agreed, in writ- 
ing, with Ellen Sica, that the latter should "keep a boarding house 
on Plum Island. while such work shall continue, whether it be for a 
longer or shortei" period than one year, and to board ail the workmen 
of second parties engaged in said work who ma^ wish to board with 
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hèr, and furnish them such ot&er supplies as they may need, and ren- 
der to second parties, once in each month, a bill of the amount of the 
indebtedness of each of gaid workmen to her for such board and sup- 
plies." In considération whereof, the second parties agreed "to pay 
the bills which shall be presented to them, as above provided, by 
ârst party, for board and supplies furnished by her to said workmen 
during the continuance of the said work, out of any moneys which 
may be due from second parties to said workmen as wages for their 
work, within reasonable time after the présentation thereof, provided 
that there shall be sufflcient sums due to said workmen, respectively, 
from second parties to pay their respective bills, and provided that 
said workmen shall respeetively consent that so much of their wages 
as shall be necessary for that purpose may be paid by second parties 
to first party, in payment of their respective bills for board and sup- 
j)lies." The complaint allèges that, pursuant to this con tract, said 
Sica furnished board to the contractors' laborers, bread and other 
merchandise to the contractors, and loaned money to the contractors 
on account of the said contract with the government, for which pay- 
ment has not been made; and suitable allégations of compliance with 
the terms of the contract between the said Sica and the contractors 
are made; and jiulgment therefor is demanded against the contract- 
ors and their sureties. And to this complaint one of the sureties de- 
murs. The learned counsel for the plaintifiE insists that the "fur- 
uishing of board and necessaries to the men engaged in this govern- 
ment work constituted a supplying of labor, within the meaning of 
this s^atute"; and that "it is literally true that the plaintiff supplied 
labor to the contractors, by assisting the contractors in paying for 
their labor in part"; and also that it was supplying material; and the 
argument is fortified by the décision in Lybrant v. Eberly, 36 Pa. St. 
317, where the contractor agreed to pay his laborers, and also to 
board them, as part of the considération, and the court stated that 
"the board of the hands appears to hâve been part of the compensa- 
tion to be paid for the work andjabor in the érection of a house, 
and, therefore, the cost of it is a proper item in the claim for a lien." 
The defendant's answer is that the agreement of the contractors 
was that they would be answerable for the board bills of their men, 
so far as they had wages therefor and the men consented to the 
withholding thereof and the payment of the same to the boarding- 
house keeper; and cites McCormick v. Water Co., 40 Cal. 185, where 
it was decided that a person hired by a contractor to cook for the 
men engaged in a construction was not entitled to a lien on account 
of services rendered in that capacity. The bond and statute are sim- 
ilar in their provisions, and it is quite unimportant whether the lan- 
guage of one or the other be taken for construction. In either case, 
the liability of the sureties will not be extended by implication, or 
beyond the fair meaning of the statute or bond. The statute requîred 
the bond as security for the performance of the work of construction, 
and to insure the payment for "labor and materials" supplied "in the 
prosecution of the work." To exécute the work, materials were 
needed. Such materials must be fashioned for placement in the struc- 
ture, conducted to such place, and deposited therein. This required 
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labdrJ' Hefeiee; fJiè TJûited Stafe 'l*eqii{bd that tbése'tV&ifeSSeiitial 
el'èWeilts'irïliè construction shouldbè paid for by the contractor% 
thèreby à^oiaiiiè ail trouble îrom liens, ând affording security tothoee 
inelinèd. t6' àîa''tllé work. The flrst questitin is this: Is the board, 
which the contràdtors hâve agreed conditionally to pay out of the 
men's wagés-, labor or material âupplîed in the prosecution of the 
work? Sica gave food and necessàrieS to the men, to give the men 
strength and facilities to labor; hencè, the men worked. But this 
labor Ivas not the service rendereâ by''Sica. But the argument pro- 
ceedg: (1) The xaén labored. (2) SiCa fumished board for a portion 
of their wàges. (3) Hencé, she âdvanced an équivalent of money to 
pay the Wagès of the laborers. (4) Hence^ she furnished labor. It is 
coasidered that the word "labor," èls ijsed in the statute, does not ad- 
mit of Suçh reraote and indirect équivalents, but requires the sureties 
to insure the payment for the visible material that was furnished for 
direct use and incorporation in the wbrk, and the payment of the 
wages to the men whose service w^S directly employed in doing the 
work. Théteby the sureties had à bïeâr conception of the limits of 
theii" liability. They weré not concèrnéd to see to it that money bor- 
rowed or âdvanced to aid the pirosecilfion of the work should be re- 
paid; that persons who ftat*nished stores or' food or lodging to the 
workmén, tlnder an agreement by the conii-actor to pay for the same 
out of the wages due those beneflted, should be paid. The contractor 
was urider nb such primary duty to the United States. His duty as 
a contra,ctQr, and as regards the sureties, was to pay his laborers their 
wages, àM àllow them to buy their board and clothing where they 
would, and also to pay the persons stpplyiiig the material, and allow 
them to djsburse their oWû money. The condition that the "contract- 
ors shall promptly make payments to ail persons supplying" them 
"labor and materialë in the prosecution of the work" meâus, at least 
as regards the sureties, directly what it states; so that only he who has 
title to the clkim for the labor or material furnished, from the person 
furnishing it, could invoke the beneflt of the statute. This sum- 
marizës the court's conception of the meanîng of the statute. In the 
case at bar, Sica has contributed neither labor nor material, within 
the contemplation of the statute. 

The next ihquiry is this: Does Sica stand in the place of the 
workmen whom she boarded under the arrangement, so as to entitle 
her to sue the contractors and sureties for their wages? The con- 
tractors agrèed to pay Sica the amount of the board, from moneya 
due workmen boarded by Sica, if the boarders consented. Hence, if 
Sica boarded A., à workman, and he consented, so much of the money 
due A. as should be necessary to discharge A.'s board bill was pay- 
able to Sica. This arrangement, after A.'s consent, gave Sica the 
right to recover from Mairs & Lewis such sum. Let it be supposed 
that the contractors owed À. |50, and that there was due Sica $25 
for A. 's board. îfow, by the tripartite agreement, A. releases the 
contractors from payment to A. Sica has no claim against A., and 
upon the payment Sica has no claim against the contractors. The 
agreement amounts to the supplying of A. with board, and the prom- 
ise to accept, in payment, such wages as the contractors might owe 
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A. In that case, the contractors would hâve no right to pay the sum to 
A., nor would the latter be entitled to receive it. Both A. and the 
contractors hâve agreed that it shall be paid to S. The contractors 
owe the duty of payment to S., and to nobody else. The three persons 
hâve agreed that such shall be the légal status of the parties, and it 
is clear that no one of sueh parties should be heard to say that the 
payment should not be made according to the exact terms of the 
agreement. 

The next inquiry is this: If the contractors owe the duty of pay- 
ing a portion of the money due, to Sica, instead of paying it to the 
persons furnishing it, and fail to do so, do the sureties assure such 
payment? The obligation of the sureties is that they will guaranty 
to A. full payment for ail the labor furniehed. Hence, if the con- 
tractors should not pay A., the latter could sue the contractors or the 
sureties, or both, for the same, in an action at law. But A. bas agreed 
with the contractors and S., for a légal considération, that the con- 
tractors shall not pay for the labor to A., but to S., who bas boarded 
A. Does the liability of the surety to pay A., in default of the con- 
tractors paying him, bind the surety to pay S., whom both the con- 
tractors and A. bave substituted as the créditer, in such a way that 
she could sue the contractors? This may be illustrated. Suppose 
that A. furnished, for use on the work, .a car load of stone to the 
contractors, at the agreed price of |100, and that the contractors and 
A. agreed that ail mûneys for stone delivered should be paid to S., 
who, upon such mutual agreement, had boarded S.'s men while quarry- 
ing the stone. Now, the sureties bave agreed that they will see that 
A. is paid for bis stone, and must do so. Do they also agrée that 
they will see that any person who is legally subrogated to A.'s right 
of payment shall be paid? That is, do the sureties impliedly agrée 
in the bond, construed in the light of the statute, that they will pay 
A., or anybody to whom A. sells bis claim, if the contractors not only 
had notice of the sale, but also procured the sale, with the view of 
helping along the work? Of course, if the sureties knew of the ar- 
rangement, and consented thereto, this immédiate question would be 
of easier solution ; but there is no évidence of such knowledge or notice 
to the Sureties; and the question is whether the surety impliedly 
agreed to guaranty payment to such persons. Let the proposition be 
systematically stated: (1) The contractors agreed to pay A. for his 
labor. (2) The contractors, by a binding arrangement, agreed to pay 
an assignée of A. (3) Does the sureties' agreement to pay A. bind 
them to assure the assignée of A., without notice to them of the as- 
signment? If the contractors had not paid A., and it appeared that 
thereafter the claim was owned by S., justice would require, if nothing 
in the form of the remedy or otherwise, prejudicial to the sureties, 
stood in the way, that the payment should be made to S., and ail tech- 
nicalities should be s'wept aside to do justice. But, if payment haa 
been made to A. without any notice or knowledge of S.'s claim' by 
the surety, then the justice of the case, and maybe the rule of law, 
would be différent. The complaint does not show whether the con- 
tractors -bave paid A., and the court does not consider that it ia 
required to pass upon a question which may be corrected by a new 
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pfeading, !iï thé demurrer be sustàined. It may be tbat a final coiiclu- 
^iën èôilld be i-e^éhed witLout use 6f the absent facts; but itis deemed 
betfer to forbeâr a décision until iall the facts sball be before the 
court, wlien the protection of the rîghts of the parties may be more 
intelligently attempted; and this is so, although it be the duty of the 
plaintiff to plead the facts essential tô a just détermination, There- 
fore, the question of the liability of the sureties for the payaient of 
the money to Sica, with the solution of any pertinent technical ques- 
tions relating thereto, is reserved until the précise situation may be 
known, and naeànwhile the demurrer is overruled. The défendant 
may, if so advîsed, plead over within 20 days. 



JEFFBEY MFG. 00. v. CEXTRu'^.L COAL & IRON 00. 
(Circuit Court, D. Kentucky. April 1, 1899.) 

1. CoNTRACT— Dblay in Performance— Waivkr. 

Where plaiatiff agreed to furnlsh certain machinery by a flxed time, 
but failed to perform his con tract in time, and défendant did not cancel 
the eontract, or release plaintilï fïom its obligation thereunder, or reject 
the machinery and material, wheii tendered, as coniing too late, but ae- 
cepted them and put them into use, the stipulation as to time was waived, 
and the obligation to pay the agreed price was complète, subject to the 
right to recoup the damages, if any liability therefor had been ineurred 
by plaintiff. 

2. Same— Damages — Mbasurb. 

Plaintiff agreed to furnish certain machinery within 90 days from the 
approval of the eontract; foundation and material therefor to be put in 
place, ready for machinery, by défendant, the purchaser, but to be con- 
strueted under plans fumished by plaintiff, who was tù furnish experts 
to superintend the érection of the plant. Shortly aftei- the exécution of 
the eontract, plaintiff demanded- a modification thereof so as to malie the 
notes given for the price payable In gold. ïhe delay conséquent on this 
desired change resulted in failure to perform the eontract within the 
specifled time. The plan for the construction of the foundation was not 
supplled promptly by plaintiff, and défendant did not put in the f oundations 
ready for the apparatus until after the 90 days had expired within which 
the eontract was to be performed. Défendant alleged that its failure to 
construct the foundations was the resuit of the failure of plaintiff to 
furnish the plans, and of plaintiff's announcement that it would not per- 
form the eontract unless the altérations In the eontract were made. Held, 
that as the failure of défendant to furnish the foundations in due time 
was, to a certain extent, the fault of défendant, in that, if it had per- 
formed on Its part, the damages alleged to hâve resulted to it from the 
delay woUld hâve been in part reduced, défendant will not be allowed the 
entire amount of damages which it claims to hâve suffered by reason of 
the delay in the completion of the eontract, but the amount of interest 
that It would hâve paid on the notes that it was to give for the purehase 
price, but which it failed to give, from the time the.work was accepted 
until the time of bringing suit. 

Barnett, Miller & Barnett and H. B. Arnold, for complainant. 
Humphrey & Davie, for défendant. 

EVANS, District Judge. On the 5th -day of June, 1896, the com- 
plainant and défendant entered into a eontract whereby the former 
was to furnieh to the latter, f. o. b. cars at Central City and Een- 
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der, Ky., certain machinery and materials specifled in the contract, 
for the agreed price of |15,500, to be paid in 30 equal monthly 
notes, to be dated 60 days from the starting of the power plant; 
provided that the entire plant was up to the requirements of the 
contract; and ail but the flrst two of the notes were to bear in- 
terest from date, until paid, at the rate of 6 per cent, per annum. 
The parts of the contract important to be considered hère are in 
the following language: 

"The founclatioiis, power house, and material for the sarae, will be put ia 
place, ready for the apparatus, by the purchaser. They shall be constructed 
from plans furnished by the Jeffrey Manufaeturing Company, and shall meet 
the approval of the compahy's engineer. AU steam and water connections 
shall be brought inside the building by the purchaser, and, unless (Jtherwlse 
designated, shall be continued to the apparatus of the purchaser. The Jeffrey 
Manufacturing Company will furnish expert attendants as foUows: Expert to 
superintend installation and érection of plant, covering a time not to exceed 
60 days. The Jeffrey Manufacturing Company guaranty the above apparatus 
from inhérent meehanical and electrical defeets of labor and material, and 
will replace any part shown to be détective within one year from installation. 
The above apparatus will be delivered in season for starting the plant 90 days 
from date of approval of this contract." 

The contract was executed on the 5th day of June by the com- 
plainant, through its executive ofiicer for this purpose, the vice 
président of the company, and by the défendant. On the next day 
the président of the complainant began a vigorous and peremp- 
tory effort, by correspondence, , and by at least one visit to Louis- 
ville, to induce the défendant to modify the contract so as to make 
the notes agreed to be given for the price payable in gold. Other- 
wise, he demanded that there should be a cancellation of the in- 
strument. So persistent vi^as this effort, that it lasted up to about 
the 9th of August, 1896, though the défendant, from the beginning 
to the end of the effort, emphatically declined and refused to con- 
sent to any change or altération of the agreement vt'hatever. Mean- 
time little or nothing was doue by either party towards perform- 
ing the contract, except that a desultory correspondence was carried 
on between some of the subordinate offlcers of the respective com- 
panies about the plans to be furnished by the complainant. The 
évidence leaves it uncertain whether there was any great interest 
manifested on either side to secure a speedy or expeditious exécu- 
tion of the agreement; and the correspondence between the two 
subordinate olïicers, so far as could be seen, resulted only in the 
furnishing by the complainant of a blue-print plan for the founda- 
tions and the power house to be constructed for the réception of 
the machinery. A corrected copy of this seems to hâve reached 
the défendant about the 17th day of August, 1896. There is no 
dispute that the machinery and materials were supplied, nor that 
they were put in working order at Render by October 14, 1896, 
and at Central City by the 31st day of the same month. It is ad- 
niitted, and, indeed, proved by défendants' witnesses, that the ma- 
chinery and materials were ascertained to be fully up to the re- 
quirements of the contract, if not, indeed, superior to those re- 
quirements; and, after a thorough test, it was ail fully accepted 
about the 18th of January, 1897. 
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' Analyzing the-contract between the parties, and considering it as 
far as it appeai?» to be important to do so in this case, it will be 
■Seen that it reiquired the complainant^First, to furnish the ma- 
chinery and malerials speciâed; second, to furnish plans for the 
construction of the foundations and power house; third, to furnish 
an expert to superintend the installation and érection of the plant, 
covering a time not to exceed 60' days; fourth, to deliver the ap- 
paratus in season for starting the plant 90 days from the approval 
of the contract; and, flfth, to guaranty the apparatus to be free 
from defects, etc. On the part of the défendant, it will be seen to 
require— First, that it put in place, ready for the apparatus, the 
foundations and power house, and furnish ail material for the con- 
struction of the same; second, that the construction of the foun- 
dations and power house should be done according to plans to be 
furnishéd by complainant; and, third, that it should exécute to 
complainant the 30 notes for the purchase money within 60 days 
from starting the plant. The proof is clear that the machinery 
and material were furnishéd by the complainant, but that they were 
not delivered in season for starting the plant 90 days from June 5, 
1896. The proof shows that the' machinery and materials furnishéd 
were up to contract requirements, and satisfled the guaranty of the 
complainant. The proof isalso clear that the plan for the con- 
struction of the founda'tion and powér house was not supplied in 
accurate forin until in August, 1896, and that the expert to super- 
intend the installation and érection of the plant was furnishéd by 
the complainant. There can be^no doubt, from the évidence, that 
défendant did not put in place, ready for the apparatus, the foun- 
datibn and power house which it was to efect, and for which it alone 
was to furnish the material, until afterthe 5th day of September, 
1896, and that its teason for doing this was largely, if not altogether, 
based upon the supposition that the correspondence between the 
présidents of the two companieS in référence to a modification of 
the contract made it uttwise for the défendant to proceed in this 
work, thougb, of course, some of the dday may hâve resulted from 
the failure of the complainant to supply the plans called for by the 
contract. It is a fact admitted upon the record that Ihè défendant 
did not exécute the notes representing the unpaid part of the priée 
of the machinery and materials. Upon this state of facts, the com- 
plainant seeks the judgment of the court for |10,450, being the 
part of the agreed price which yet remains, unpaid, and for which 
notes were not given, together with interest tliereon from the time 
the notes should hâve been executed; and, upon the, averments of 
the bill, it also claims a mechanic's lien upon the property de- 
scribed in the pleadings, and prays for a judgment enforcing it. 
By its answer the défendant seeks to recoup the damages it claims 
to bave sustained by reason of thé failure of the complainant to 
deliver the machinery and material in season for starting the plant 
90 days from the 5th of June, 1896. It insista that its failure to 
construct the foundations and power house was the resuit of a 
failure on the part of the complainant to furnish plans, and, further- 
more, was particularly the resuit of the complainant's announce- 
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ment that it did not intend to pçrform its part of the contract un- 
less certain altérations of it were agreed to. The défendant also 
insists in the answer that its damages amounted to the sum of 
15,175-03, made up of the varions items set forth in. that pleading; 
but on the hearing its coungel abandoned ail claims to damages, 
except the foUowing, namely: The différence in cost of mining 
coal during parts of September and October, 1896, amounting to 
13,106.96; the différence in the cost of hauling, |782; and the dif- 
férence in the cost of pumping, |138.75; making a total of |4,027.71. 
It may be proper at this point to say that although meutioned oc- 
casionally in gênerai terms by the défendant in its letters to the 
complainant, beginning with the one dated January 18, 1897, there 
was no statement of the amount claimed until the letter of Decem- 
ber 4, 1897, when it was put at $5,680.71; being the gross amount 
of damages alleged to hâve been caused by the delay of 56 days, 
including Sundays, at Central City, and 39 days, including Sun- 
days, at Render. This claim was for an amount exceeding one-third 
of the value of the entire machinery and materials furnished by 
the complainant, and is somewhat discredited by its obvious ex- 
travagance. Indeed, the complainant itself has voluntarily dimin- 
ished it quite 33^ per cent. 

The case has been ably àrgued. The complainant contends that 
the delay upon its part was the resuit alike of defendant's fault, and 
of causes over which it had no control. ITie opinion of the court is 
that thèse contentiona are both equally unfounded. The complain- 
ant also contends that, if it is liable for any damages, the measure 
thereof is the fair rental value of the machinery and materials it sold 
during the time of the delay of delivery beyond September 5, 1896. 
The défendant, on the other hand, contends: First, that the per- 
sistent and somewhat peremptory demand of the complainant for a 
cancellation of the contract unless the payment in gold clause was 
inserted in the notes to be given, and particularly in view of the 
language used in the letters demanding it, showed so much of a 
purpose (coupled with the delay to furnish plans for the foundations 
and power house) not to deliver the machinery and material at ail 
as to excuse the défendant, and put upon complainant ail the blâme 
for the delay in getting the foundations and power house ready, inas- 
much as it was useless, if not foolish, under that view, to erect those 
structures, if complainant did not intend to supply the machinery; 
second, that the delay was entirely the fault of the complainant (a 
proposition that may become important when we consider- what delay 
is referred to, — whether that of the complainant or that of the de- 
fendant); and, third, that the measure of damages should be the 
différence between the cost of the mining of the coal actually taken 
out of the mines, during the time of the delay after September 5th, 
by the old pick method, and what would hâve been the cost of taking 
it out by the machinery, if it had '^een delivered according to the 
contract. 

The décision of the court must rest upon the duties of the respec- 
tive parties under their contract. Those duties were material, and 
to some extent, at least, mutual and dei>endent. It was the duty, for 
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exanlple, 6f complainant to deliver the machinery and material in 
seàsoii for starting the plant 90 days from June 5, 1896. It was also 
its duty seasoiiably to furnish thé plana for the structures to be 
erected by the défendant. Its f allure in both respects, in the opinion 
of the court, as before indicated, was without reasonaMe or just ex- 
cuse. Complainant knew as well on the 4th day of June of the public 
questions involved in the political campaign of 1896 as it did on 
June 6th; and -it should not hâve executed the contract without 
intending to perform it faithfully, or else it should hâve taken its 
chances by a decided and unequivocal répudiation of it, in which 
event the defendant's remedy would hâve been clear and well under- 
stood. The court has no difflculty as to thèse phases of the case, 
nor any doubt that the défendant had some ground for supposing 
that it was complainant's purpose not to comply with its agreement, 
though none, under the rule laid down in Dingley v. 01er, 117 U. S. 
503, 6 Sup. et. 850, to treat the contract as broken, and none, in fact, 
for failure upon its part to put itself in position to demand damages 
while insisting upon performance by complainant. The trouble the 
court has had has been as to the riglits of the défendant. It never 
for a moment consented to cancel the contract, nor to release the 
complainant from its obligation thereunder; and, though the machin- 
ery and much of the material were tendered after the 5th of Sep- 
tember, they were not rejected as coming too late. On the contrary, 
they were àccepted and put into use by the défendant, which still has 
them ail in its possession, and confesses that they are fuUy up to the 
contract guaranty and requirement. The stipulation as to time was 
waived, and the obligation to pay the agreed price was therefore 
complète, subject to the rule laid down in Construction Co. v. Sey- 
mour, 91 U. S. 651, as to the right to recoup the damages if any lia- 
bility therefor had been incurred by the complainant. The défend- 
ant must be held to bave waive<l any right to sue for actual breach 
of contract, if there was one (which the court does not believe), in 
the mère acts of the complainant respecting the insertion of the gold 
clause, and defendant's right must be confliied to that of recouping 
its damages, if any, growing out of other considérations; and the 
question in that connection is, has the défendant shown a right to 
damages? As aiready pointed out, the contract pro vides that the 
défendant itself shall construct the foundations and power house. 
Without thèse, the machinery and material furnished by the com- 
plainant would be unavailable for mining purposes at defendant's 
mines. The proof is clear that thèse structures were not complet ed 
by the défendant in time to hâve made it possible to put the ma- 
chinery in opération by September 5, 1896. This may, iudeed, hâve 
been because défendant reasonably supposed that the complainant 
did not intend to comply with the contract; but does that alter the 
fact that the foundations, etc., were not ready in season, or does it 
excuse the défendant for that îfailure when it cornes to demand dam- 
ages? Especially must we consider another question: Does this 
failure of the défendant entitle it to damages against complainant, 
or, rather, can the défendant maintain a claim to damages in spite 
of its failure in this respect? The défendant, it must be remembered, 
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was iiisisting that the contract ghould remain intact. It positively 
declined to aller, modify, or cancel it. If, in addition, the défendant 
tad in due season performed its part of tlie work to be done, and 
wMch performance was necessarily a condition précèdent to the op- 
ération of the machinery, the défendant wonld be in a jwsition to 
insist, with much greater force, not only upon the measure of dam- 
ages it contends for, but also upon the conséquences of the complain- 
ant's delay in furnishing the plaijs required, and, indeed, upon its 
delay generally. 

The difflculties of the case, as they présent themselves to the 
court, are increased by the circumstances of the failure of the défend- 
ant to do promptly what it was required to do in order to make the 
machinery it was purchasing available for its own beneûcial use. The 
court cannot overlook the fact that the complainant was, without 
right, insisting upon a change of contract, the troubles about which 
were as well known the day before it was executed as they were the 
day afterwards, nor of the other fact that complainant failed to fur- 
nish the plans until an inexcusably late date. Possibly time was of 
the essence of this contract, but it cannot be forgotten that it was 
as mueh so respecting the défendant and its duties as it was respect- 
ing the complainant and its duties. If the défendant had promptly 
performed its necessarily précèdent work, it could hâve recovered 
full damages in case the complainant had entirely failed to perfonn 
its obligations. If the défendant had performed its part promptly, 
then, indeed, the complainant, when it began compliance, might hâve 
been able to complète it much sooner than in fact was the case, and 
thus hâve greatly diminished the damages. It is therefore impossible 
to flnd that either party to this contract so performed its part of 
the obligations imposed by the writing as to put the blâme entirely 
upon the other, so far as the injuries resulting were concerned, and 
this fact takes this case out of any well-established rule for meas- 
uring the damages. Each party had its duties to perform. Neither 
party performed its duties in time to make the machinery available 
to the défendant by September 5th. Whatever may bave been the 
reasons for this on the part of the défendant, the fact nevertheless 
remains that it did not seasonably prépare the'foundations and the 
structures, although it may hâve supposed the fault for this to hâve 
lain with the complainant. The court is therefore clearly of the 
opinion that it should not yield to the contention of either side re- 
specting either the criterion or the amount of the damages ; but, hav- 
ing reached that conclusion, its difflculties are not altogether solved, 
because the court cannot avoid the conviction that some wrong was 
done to the défendant, though by no means so great an injury as 
the latter suggests. It cannot, indeed, be overlooked that the cïaim 
of the défendant for any damages growing out of the delay was very 
mildly pressed; and, indeed, défendant did not appear really to 
press it at ail until near the close of 1897, although mentioning it in 
previous letters in gênerai terms, nor then until some irritation in 
the correspondence between the parties on other matters had been 
excited, nor until défendant, after a long course of calculation, had 
figured out a very astonishing resuit as to the amount of its injuries. 



Aftei? nwcli rçflection, ijippD th«' casç,; and wjthoufe atliaBaptipg, to 
i(leûiïe.lsd:tk «py degreç; ol ppecisioa a cciterion Qf damage^, appi|ieajtile 
toa GaseiJils^ tiie piresent; wliepeîPo inany of the factors.are ipdeflnite 
and uncertaini,and wherç bot^rsiâçB haye manifestly contributqd to 
the difScultjeSdithe court ha#pea,ched tàe coneljjsion,,tliat, tl\ér% is 
enougb mecjt in the daim of the défendant to warrant the court in 
measuring tUe damages by the;amount of the interegt; that, would 
hâve accrttedioa the notes between January 1, 1897, and January 1, 
1899, had they been given, and nôt paid; and judgment may be ren- 
dered for the balance due to the complainçint, with jnterest 0;nly from 
January 1, 1899, until paid, and the costs of the action, and also a 
judgment enforcing the mechanic's liçn set up in the bjll. 



, UNITED STATES v. PABKS. 
(Circuit Court, D. Colorado. March 21, 1899.) 

1. DiSB ARMENT PKOOEKDIIfGS—SDF»ICIENCT DP PkTITIOIT'. 

, Whlle proceedlngs in a fedçral court for the dlsbarment of attorneys are 
SPbîJect to judiclal régulation, to the end th^t they shall be cohducted wlth- 
out oppression or uiafalrness, there is no eetabllshed, foriflal procédure, and 
a petftlon for disbarmetit is «ufllcletit •Whlch states suffldent facts to advise 
the Eçspondent; of the nature of tiie charge against hlm. 

2, SaMKHQeoONDS I-QR DiSBAKMBNT— iLlMlTATION DP CRIMINÀIi PBOSKCatTION. 

, A court is warranted ip disbarring an attorney for acts showing moral 
turpitude or unprofessional conduct, and whether or not such acts constl- 
tùte crimes Uhder a stàtule is nôt of controlUng Importance; hence, if the 
act charged'constitutes a crime, neither the faot thflt the* respondent has 
not been convicted thereof , npr that a prosecution Is barred-by limitation, 
is a défense to proceedlngs for dlsbarment 

This is a proceeding for the disbarment of défendant as an attor- 
ney. Heard on motions and demurrerattacking thé sufflciency of 
tbe pétition, ' 

Ralph W. Smith, for the United States. 
Ê. O. Miles, for défendant 

HALLETT, District Judge (orally). Thisis a pétition to disbar. 
In the flrst count the respondent is charged witb entering into an 
agreement, in the month pf April, 1891, with certain officers of the 
fiounty of LakCj by which he was to hâve judgmejîit against the coup- 
ty of Lake for the sum pf $60,000 upona f^lse claim for compensation 
4or légal services rendered by him to the çounty, as an attorney at 
ïaw, in respect to certain suits which had been ther^tofore prosecuted 
against the county, and that, upon the entry pfsucb judgment, 
bonds were issued by the county in satisfaction of the judgment, to 
the amount of the judgment. Of thèse bonds, the ofiScers who had 
poncurred in the scheme f or allowing the judgment against the coun- 
ty received one-half, In the second count it is alleged that the coun- 
ty of Lake, in the month of November, 1895, brought suit in the dis- 
.trict court of Lake county to set aside and vacate the judgment 
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for f 60,000, obtained by tlie respondent, as related in the first count, 
and obtained an injunction against the transference of the bonds 
then held by the respondent, and that the respondent did, neverthe- 
less, transfer the bonds, in défiance of the injunction, and wîth a Tiew 
to defraud the county of the amount specifled in the bonds. In the 
third count it is alleged that certain suits were brought, in the 
years intervening between 1882 and 1889, against the county, upon 
interest coupons attached to bonds which had been issued by the 
county, and that respondent was employed as attomey and counselor 
by the county in those suits, and thereafter he represented that he 
had succeeded in the défense made by him in behalf of the county, 
and had defeated the plaintiffs in those actions in respect to the 
matters in which they sought to recover; that since that time he 
has abandoned the service of the county, and taken up with the own- 
ers of the bonds, accepted employment from them, and is now en- 
gaged in prosecuting suits against the county in respect to the same 
matters which he had formerly defended for the county. Objection 
is made to the pétition by motion to strike out some parts as ir- 
relevant and impertinent, and also by a motion to make some of the 
counts more deflnite and certain in respect to matters which are 
charged in them, and also (to the first count of the pétition as amend- 
ed) by.demurrer, upon grounds which will be stated a little further 
on. 

In respect to the motion to strike out parts of the pétition, and the 
motion to make it more deflnite and certain in some parts, they will 
be ôverruled, upon the ground that the matters alleged are sufflciently 
stated to give notice to the respondent of the charges against him. In 
Bandall V. Brigham, 7 Wall. 540, the suprême court says: 

"It is not necessary that proceedlngs against attomeys for malpractice, or 
any Tinprofessional conduct, should be f ounded upon formai allégations against 
them. Such proceedings are often Instituted upon information developed in 
the progress of a cause, or from what the court learns of the conduct of the 
attorney from its own observation. Sometimes they are moved by thlrd par- 
ties upon affidavit, and sometimes they are taken by the court upon its own 
motion. Ail that is requisite to their valldity Is that, when not taken for mat- 
ters occurring in open court, in the présence of the judges, notice should be 
given to the attomey of the charges made, and opportunity afCorded him for 
explanation and défense. The manner in which the proceeding shall be con- 
ducted, so that it be without oppression or unfairness, is a matter of judicial 
régulation." 

In this instance the proceeding was begun upon a letter written to 
some one by the injured party. The court, havir^ come into posses- 
sion of the letter, after some inquiry by the grand jury, which inquiry 
was begun upon the same letter, notifled the attorney that on a cer- 
tain day inquiry would be made as to bis conduct in the promises; 
and upon that inquiry, so begun, the attomey was disbarred. So, 
in Ex parte Wall, 107 U. S. 265, 2 Sup. Ct. 569, the proceedii^ against 
the attorney was upon an order entered by the court upon information 
received from parties in attendance on the court of the conduct of the 
attorney in participating in a lynching just outside of the court room. 
The charge in the présent instance is quite as spécifie as it was in Ex 
parte Wall and in Bandall v. Brigham. Numerous cases hâve been 
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deeided totbe pfuoe effeet. In th^judginent of the contt, therKiatoxf 
has sufïiqlpntjy stated the facts to sçprise the respondent of the nature 
of the charge against him, and no more can be demanded. 

The deniiirrerto the flrst count in the pétition as amended is put 
upon the ground, apparently, that the matter chargea in that count 
is a crime under a law of tlie state of Colorado, and that it was at the 
beginning of this proceed4ng barred by a statu te of limitation of the 
State. It is alleged in the pétition that the offense, which is bribery, 
was committed on April 1, 1891, and tliis, pétition was filed in Decem- 
ber, 1898. It is also contended that, if the case be regarded as not 
within the statute of limitations, there still must be a conviction, or 
must hâve been a conviction, of the crime, bef ore there can be any 
proceeding to disbar basedi-upon it. In respect to the statute of 
limitations it has been deeided in several cases that it has no applica- 
tion in a case of this kind. One of the cases is In re Lowenthal, 78 
Cal. 428, 21 Pac. 7; another. Ex parte Tyler, 107 Cal. 78, 40 Pac. 
33. And as to the objection that no proceeding can be had until there 
has been a conviction of the offense under the statute, the case of Ex 
parte Wall, 107rU. S. 263, 2 Sup. Ct. 569, is a sufficient answer. 

Respondent quotes largely, in support of his position, from the dis- 
senting opinion of Mr. Justice Field in that case. Quotation would 
be apt, if it had been found in the opinion of the court, rather than in 
the opinion of a dissenting judge. The case itself is full authority 
to the point that no conviction is necessary where the misconduct 
alleged amounts to the commission of a crime. In that case the 
charge against the accused was o^ homicide, and it would seem that, 
if in any case the rule be that a conviction of the crime must tirst be 
had, it would hâve been applicable in that case. There are cases in 
which it has been held that, if the offense be committed by the attor- 
hey in some matter not connected with his office as an attorney,. there 
must be a conviction of the crime bef ore prosecution to disbar. Those 
authorities are not recognized by the suprême court in Ex parte Wall. 
And this must be the correct rule, as any one may learii from a con- 
sidération of tle ground upon which a proceeding to disbar proceeds. 
The matter alleged against an attorney in disbarment proceedings 
may or may not be a crime under the law. It may be an act of un- 
faithfulness to his client, or misconduct in court, which is not punish- 
able by any statute, state or fédéral; or it may be, as in this instance, 
an act which is forbidden by a law of the state. The circumstance 
that jt is or is not forbidden by an.y statute of the state is of no con- 
trolling importance. An attorney at law must be of good moral 
oharacter. In this court he must make oath to demean himself up- 
rightly and according to law. In any proceeding to disbar, the ques- 
tion is as to hiS' conduot aS; an attorney, and, if he be found delin- 
quent in that respect, if his conduct shows moral turpitude, then lie 
may be disbarredj whether the offense be one which is forbidden by 
the criminal law or not. 

And so, as to the statute of limitations, it may be true, as said by 
the California court, that the court will ,not encourage stale charges^ — 
those which,: by their âge, hâve passed from the memory of men,^ — 
especially in a case.whei^e the conduct oX the attorney has be-iî) ex- 
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emplary in récent times. But, of thé matters alleged in this pétition, 
it is charged tkat some of them are still pending. Tlie suits whioh 
it is charged hâve been unlawfully induced and promoted by the re- 
spondent are still pending, in this court and in other courts of this 
jurisdiction. And it is also alleged that the county is still seeking 
to set aside and annul the bonds which are charged in the pétition to 
hâve been fraudulently obtained by the respondent. So that, upon ail 
grounds, I find nothing in the demurrer or in the motions which can 
prevail against the charges. 

The motions and the demurrer will be overruled, and the respondent 
will be required to answer the pétition within 30 days from this day. 



In re FOWLER. 

(District Court, W. D. Wisconsin. April 12, 1899.) 

No. 41. 

BaNKRITPTCT— EXAMINATION OP WlTNESSES— WlPE OP BaNKRXJPT. 

Where, by the law of the state in which tlie proeeedings are had, a 
wife cannot be a -witness for or against her liusband. she cannot be re- 
quired, in proeeedings in bankruptcy against tlie husband, to testify con- 
eerning property in lier possession alleged to hâve been conveyed to her 
In fraud of the bankrupt's creditors. ïlie trustée in bankrupTc-y, seeking 
to reeover such property, should proceed by bill of discovery against the 
wife. 

In Bankruptcy. 

Eeed & Eeed, for bankrupt. 

Eose, Dwyer & Hanitch, for creditors. 

BUNN, District Judge. Théodore M. Thorson, the référée in bank- 
ruptcy to whom the above cause was referred, has certifled to this 
court the following questions, which he says arose pertinent to the 
said proeeedings; the creditors claiining that the wife of the bankrupt 
holds property in her possession, and under her control, which she 
has, directly or indirectly, obtained from her husband, and with lier 
husband's money, in fraud of creditors and the particular créditer 
raising the question: First. May the wife be compellcd to testifv as 
to Rueh property, and as to how she acquired it, and as to how she 
holds it? Second. May the wife be compelled to testify to any factts 
or transactions to which she was net a party or witness, or compelled 
to testify to mère confessions or admissions of the husband in regard 
to liis dealings with third persons ? 

In answer to thèse questions, it may be obserred that, hy the bank- 
rupt act of 18C7 (section 5088, Rev. St. U. S.), for good cause showu, 
the wife of any bankrupt might be required to attend before the court, 
to the end that she might be examined as a witness; and, if she did uot 
attend at the time and place specified in the order, the bankrupt should 
not be entitled to a discharge, unless lie proved to the satisfaction 
of the court that he was unable to procure her attendance. This pro- 
vision is omitted in the iitiw bankrupt law, and there is no provision 
whatever requiring or peimitting a wife to attend as a witness eitlier 
93 F.— 27 ■ ' 
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for or against her husband in any bankruptcy proceeding, and by the 
laWs of the state of Wisconsin, wliére thèse prbceedings are had, 
she Çould not be â witness eithër for or againet lier husband. I am 
of ppihion tllat the proper wayto rèach property in the hands of the 
wifë Whieit it is chargëd Was fïaudulently conveyed to the wife by the 
husband wouldbe by bill of dîscovery brought by the trustée. If 
such a bill were brought agaîilèt; thé wife, there can be little doubt 
that 'shë might be then compellèd to testify. She would then be a 
party to the suit. She would not be testifying in a suit either for or 
against her husband in that case, but would be testifying for or 
against herself; and, by the law ûf the state, a party to any suit 
may testify in his own behalf, or may be compellèd to testify against 
himself. But, in an ordinary bankruptcy proceeding, the wife is not 
a party in any sensé, and I knowof no rule by which she can be re- 
quired to testify, or be permitted to testify, either for or against her 
husband. If the creditôrs think fit, they can hâve suit instituted 
by the trustée against the wife of the bankrupt for a discovery of prop- 
erty in her hands belonging to the bankrupt, or fraudulently conveyed 
toher. 



In rei SCOTT. 

(District Court, N. D. Texas. April 12, 1899.) 

No. 63. 

1. Bankruptcy— Pboof dp Dbbt— Statembnt op Considebatioit. 

In a proof of debt lu bankruptcy, the statement of the considération 
must be sufllciently full and spécifie to enable,,other creditôrs to pursue 
proper and legitlmate inquiries as to tlie fairness and legality of the 
claim. If too meager or gênerai to serve thls purpose, it will be held 
insnfflcient, and the propf of debt wUl be espunged, unies» amended on 
leave. 

2. Samb. 

In a proof of debt by attorneys at law against the estate of a bankrupt, 
a statement that "the considération for said debt is for légal services 
performed for said bankrupt during the year 18Ô8" is Insumcient Unless 
itemizçd and made spécifie, on leave given to amend, the claim wiU be 
expunged. 

In Bankruptcy. On exceptions to ruling of référée. 

Victor H. Hexter, for petitioning creditora 
Craddock & Looney, pro se. 

MEEK, District Judge. Petitioning creditôrs in the matter of 
Murrell Scott, bankrupt, except to the action of the référée in over- 
ruling motion to compd amendment or expunge the claim of Crad- 
dock & Looney, attorneys, against the estate of the bankrupt, which 
had theretofore been allowed by the référée at the flrst meeting of 
creditôrs. The matter is before me on certiflcate of the référée. 
The formai parts of the proof of debt conform to the provisions of 
the bankruptcy law and the forms promulgated by the suprême court. 
The statement of the considération is as follows: "That the con- 
sidération for said debt is for légal services performed for said Scott 
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during the' year 1898." Subdivision (a) of section' 57 of the bankrupt 
act provides, among other things, that proof of clailh shall set forth the 
claim and the considération therefor. General order 21 of the su- 
preme court is in part as folio ws': "Bepositibns to prove debts 
existing in open accoun^t shall state wheii the debt became or will 
become due; if it consists of items maturing at différent dates the 
average due date shall be stated, in default of which it shall not 
be necessary to compute interest upon it." The statement of the 
claim and the considération therefor, as set forth in the proof of 
debt of Craddock & Looney, is of the most gênerai charaeter, and 
affords no light to parties in interest. The claim may be for a re- 
taining fee; it may be for one transaction extending through a 
portion of the year, or it may be for several items of professional 
service renderèd during the course of the year. While order 21 does 
not directly provide that accounts made up of items shall be item- 
ized, and would seem to relate to the fixing of an average due date 
where items fall due at différent dates, and provides a penalty for 
failure to flx the average due date by the forfeiture of interest on 
said account, yet the order is predicated on the theory that accounts 
consisting of items will be itemized. It is conforming to the sim- 
plest business method to set forth the items which maie up the ac- 
count which is to be presented to the debtor. It is very necessary 
that this should be done when the debtor's property bas become a 
common fund for application ratably in the payment of his debts, 
for then ail creditors hâve an interest in each account presented, 
and they can know nothing of the nature of the account except 
through the disclosures of the proof of debt. The statement of con- 
sidération should be sufiQciently spécifie and full to enable creditors 
to pursue proper and legitimate inquiry as to the faimess and legal- 
ity of the claim, and, if it is so meager and gênerai in charaeter as 
not to do this, it must be held insufflcient. I am of the opinion that 
the statement of considération in this instance is insulficient in this 
respect, and that the steps taken by the petitioning creditors are 
sufficient in law to secure to them the rights sought to be enforced. 
Wherefore, the action of the référée in refusing the application of 
petitioning creditors to hâve claim of Craddock & Looney amended 
or expunged is hereby set aside, and the said Craddock & Looney 
are given 10 days from date hereof within which to amend proof 
of debt, andj in event of their faitare so to do within said time, the 
référée will expunge the proof of debt now on file from the record 
of the case. 



In re EASLEY. 
(District Court, W. D. Virginia. November 23, 1898.) 

1. BANKRtJPTCT— ASSETS — PrOCEEDS Ctf EXECTTIION SALB. 

Wliere a judgment lias been recovered in a state court, exécution Issued, 
and levied on personal property, and sale thereunder made by the sheriff, 
bef ore tlie commencement of proceedings in banliruptey against the debtor, 
the proceeds of sale, remaining In the hands of the sheriffi, are beyond 
the jurisdictlon of the court of bankruptcy, and he will not be enjoined 
from paying the same to the exécution creditor; and it is Immatériel that 



42Ô 83 PBDteRAIi REPORTER. 

:; , tfieitfme Ilmked'by Ikw fôr the isheriffi to makè WsretBrn: bas mot yet 
• il flXplBeâ. the eredltor's title to the mpçfiy being complète. from the sale. 

a.; Sam»— Dissolution, op Liens; 

f, ! i, B^^rupt Act 1898, | 67, subsec. c, providlng that "a lien created by or 

* bbtalned la or pursuaut to any suit or proceeding' àt law or in equlty 

• * *• Tvhich was begun against à person within îonr months béfore the 

flling of a pétition in bankruptcy by or against sUeh person, shall be dis- 

sblved by the adjudication of such person to be a bankcupt," if fraudulent 

; or preferential, do.es not affeçt the Jlen, of an exécution issued ajxd levied 

'jWit.^in the four moijths, but founded on a judgment recovered two years 

■befote. ' . , ' 

3. SÀlflE— VÔtUNTARY AND InVOLTJNTART CisÈS. 

' ' Bknkrupt Act 1898, § 67, subsec. t, ptoTldlng that "ail levies, judgments, 
^ttachments, or other liens, obtalned throilgh légal proceediugs against 
a petson who is insolvent, at any tlme wlthln four months prior to the 
flling of a pétition in bankruptcy agairjst him, shall be deemed nul! and 
voidin case he is adjudged a bankrupt," applies only to cases of involun- 
tafî|>' bankruptcy. ' 

In JBankruptcy. On motion to dissolve an injunction. 

"V^ril. Ueigh, for bankrupt. 

Mr. Bàrksdale and G. E. Cashië, îor exécution creditors. 

PAtJLj District Jtidge. This is à motion to di^olve an injunction 
heretofore awarded on- the pétition of the bankrupt, restraining the 
isherififof Halifax county, Va., frodipaying over certain money in his 
hands to T. B. Johnson & Brc, creditors of thé bankrupt. The f acte 
to be coHsidered are as follows: At the September terta, 1896, of 
the circuit court of Halifax county, feaid T. B. Johnson & Bro. recov- 
ered a jùdgmeùt against said Easley,: the bankrupt, foi" $158.91, with 
interest and^ costs. iûh the 5th day of September, 1898, an exécution 
was issued on said judgment, and under procéedings had before a 
commissioner of the circuit court of Halifax, in accordance with the 
provisions, Of section 3603, Code Va. 1887, the said Easley was required 
■to deliver to the sheriff certain propeïty, to wit, a watch and chain, and 
One ishare Of stock in the Bannister Mills Company, as being subject 
to the lien of the exécution. After advertising accbrding to law, the 
sheriff, on the 27th day of September, 1898, sold said property for 
the sum of $127.25 cash, which was paid to the sheriff. On the 30th 
day of September, 1898, Easley flled his pétition in bankruptcy, and 
was on the 6th day of Oetober, 1898, adjudicated a bankrupt. There- 
upon he flled a pétition ^ in this colirt, praying that the sheriff be en- 
'joined from paying over to the exécution creditor the said sum of 
f 127.25, and that the same be set apart to him as exempt under the 
provisions of the bankrupt act. The sheriff files his answer to the 
pétition for an injunction, admitting suhstantially the facts as herein 
stated, and that he holds the money subject to the order of this court. 

The question to be determined is, does the levy ôf the exécution 
on Personal property of the bankrupt, and a sale thereunder, prior to 
the order of adjudication in bankruptcy, place the property, or the 
prôceeds qf ,the sftle theïeof, beyond the jurisdiction of the bankrupt 
court? , The contention of the couhseï for the bankrupt is that, the 
money being in the hands of the sheriff, and not having been paid to 
the creditors at the time of the adjudication in bankruptcy, the right 
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thereto îs veeted in the trustée, and that it is under the control of 
this court as part of the assets of the bankrupt estate. By the provi- 
sions of sections 3587, 3601, Code Va. 1887, a writ of fleri facias is a 
lien upon ail the personal property of the exécution debtor, whether 
capable of being levied on or not, from the time it is delivered to the 
sheriff or other offlcer to be executed. Savage's Assignée v. Best, 3 
How. 111, was a case arising under a statute of Kentucky which made 
a fleri facias a lien upon the real estate and personal property of the 
debtor by its delivery to the sherift to be executed. After the exécu- 
tion went into the hands of the sheriff, the debtor was adjudged a 
bankrupt under the bankrupt act of 1841. The sheriff, after the ad- 
judication in bankruptcy, sold the land under the exécution, and in a 
controversy between the purchaser of the land at the sheriff's sale, 
and the assignée of the bankrupt estate, the suprême court held that 
the purchaser of the land had a title superior to that of the assignée. 
In Marshall v. Knox, 16 Wall. 551, a lessor had, under a law of Louisi- 
ana providing for the collection of rent, levied a writ on certain prop- 
erty before the debtor was adjudicated a bankrupt. The suprême 
court held that the goods in the hands of the sheriff could not be taken 
out of his hands by the assignée, under the bankrupt act of 1867; the 
court in that case saying: 

"Such case is similar to that of an exécution, in référence to wliicli it bas 
been lield that, where a levy is made before the commencement of i)roceecl- 
ings in bankruptcj', the possession of the ofHcer cannot be disturbed by the 
assignée." 

The cases cited show that, as between the offieer of a state court 
who bas levied an exécution on property before the debtor is adjudged 
a bankrupt, and the assignée, the process of the state court is superior 
to the title of the assignée or trustée appointed by the court of bank- 
ruptcy. This being so, the question before this court is not difficult 
of détermination. Hère not only was the exécution levied before the 
adjudication in bankruptcy, but a sale had been made of the property, 
and the money for which it sold paid to the sheriff. The levy by the 
sheriff on the personal property of the debtor, if of sufificient value, 
was a prima facie satisfaction of the exécution. 7 Am. & Eng. Enc. 
Law (Ist Ed.) 157. Where the property levied on is not sufficient to 
satisfy the whole exécution, it is by such levy satisfled pro tanto. 

It is contended that, as the sheriff had 90 days in which to make 
his return, the title to the money did not vest in the exécution cred- 
itors until the expiration of the time. In Turner v. Fendall, 1 
Cranch, 117, a case where the sale had been made by the sheriff, the 
suprême court held that the title of the creditor to the sum levied is 
complète. It is insisted that under section 67, subsec. c, of the prés- 
ent bankrupt act, the levy of the exécution being witliin four months 
before the flling of the pétition in bankruptcy, it was dissolved by 
the adjudication of the debtor to be a bankrupt. Under said subsec- 
tion c it is provided: 

"A lien created by or obtained in or pursuant to any suit or proceeding at 
law or in equity, including an attachment upon mesne process or a judgment 
by confession which was begun against a person within four months before 
the flling of a pétition in banliruptcy by or against such person, shall be dis- 
solved bj the adjudication of such person to be a banlirupt if," etc. 
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.. The judgment in this case was olbtained in 1896, and the provisions 
of e^d sûbséction c hâve no application in this case. A lien created 
ôti l^fersotial propertj by issùing an exécution on a judgment obtained 
two years before is not a lieu created pursuant to any suit orpro- 
ceêdii)Lg at law or in equity begun agaiust the bankrupt within four 
moiiths of bis being adjudicated a bankrupt. Subsection f, § 6T, of 
the bankrupt act is also invoked to susitain the contention that the 
levy bf the exécution issued oh thè 5th day of September, 1898, was 
null and void, because made within four months prior to the filing 
of the pétition against the bankrupt. This provision so clearly applies 
to a casé bf involuntary bankruptcy as not to admit of discussion in 
a case like this, of voluntary bankruptcy. An order wiil be entered 
dissolving the injunction. 



In re ÇOFFMAN. 

(District Court, N. D. Texas. April 12, 1899.) 

No. 9. 

Bankruptcy— Exemptions— Gkowing Chops. 

• Where the homestead laws of th'é'state do not Include groWing erops, 
a bankrupt cannot claim, as exempt property under the bankruptcy act, a 
crop growlng on his homestead at the time of the adjudication in bank- 
ruptcy, although an exécution could not hâve been levied on such crop 
before its severance; and if, after the appointment of the trustée, the 
bankrupt gathers and removes the crop, he must surrender the same, or 
the proceeds of its sale, to the trustée. 

In Bankruptcy. On review of décision of référée. Afflrmed. 

Seay & Seay, for B. F. Coffman. 
T>. A. Eldridge, prO se. 

MEEK, District Judge. The bankrupt, B. P. Coffman, complains 
of the action of the référée in sustaining the motion of the trustée, 
asking that the bankrupt be compelled to turn over to the trustée, 
or account for, the proceeds of the sale of three baies of cotton. The 
cotton composing the three baies was, at the time Goffman was ad- 
judicated a bankrupt, growing on bis homestead. Subséquent to 
the appointment and qualiflcation of the trustée, it was gathered and 
taken from said homestead. The bankrupt claims said cbtton as ex- 
empt to him under the laws of Texas. The exemption laws of the 
state of Texas in effect at the time of the flling of the pétition herein 
did not include crops growing upon the homestead. Eev. St. Tex. 
1895, art. 2395. While exécution could not be levied upon a crop 
growing upon a homestead, yet exécution can be levied on a crop 
after it has been gathered and removed from the homestead. Coates v. 
Caldwell, 71 Tes. 21, 8 S. W. 922; Silberberg v. Trilling, 82 Tex. 526, 
18 S. W. 59L This cotton nOt being exempt to the bankrupt, the 
title to the same which he may hâve possessed at the time he was ad- 
judg'ed a bankrupt vested, by opération of law, in the trustée, upon 
his appointaient and qualiflcation, as of the date of said adjudica- 
tion. Bankruptcy Act 1898, § 70. The trustée could not, at the time 
of his appointaient and qualiflcation, take possession of said cet- 
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ion, witliout entering upon tlie homestead of the bankrupt to 
gather it. The law does not countenance such intrusion and viola- 
tion of the homestead right in the levy of an ordinary exécution 
upon a judgment. Coates v. Caldwell, 71 Tex. 21, 8 S. W. 922. 
But in a case of voluntary bankruptcy, where the bankrupt cornes 
forward, and tenders ail of his property subject to exécution, to be 
applied ratably on his debts, in order that he may reap the bene- 
flts of the bankruptcy act, the question may well be asked, does 
he not, by his act, extend an invitation and give warrant to the 
trustée to corne upon his homestead and gather that which belongs 
to his creditors? This question, however, does not arise hère, as 
the trustée only seeks to hâve reduced to his possession three baies 
of cotton, or the proceeds thereof, which had been gathered and 
removed from the homestead. In view of the holding of the court 
that such cotton was not exempt to the bankrupt, and that the ti- 
tle to the same passed to the trustée as of the date of his adjudi- 
cation as a bankrupt, the ruling of the référée herein will be af- 
flrmed, and the costs of this appeal will be taxed against the bank- 
rupt. 



In re GARDEN. 

(District Court, N. D. Alabama, S. D. February 10, 1809.) 

Bankruptcy — Exemptions — Waivbr. 

Where a debt, proved and allowed against the estate of a bankrupt, l8 
founded on a promissory note, in whieh the bankrupt, as authorized by the 
laws of the state, and in the manner therein pres«ribed, bas waived hia 
right of exemption, he will not be entitled, as against such debt, to hâve 
property set apart to him as exempt under section 6 of the bankruptcy 
act (30 Stat. 548). 

In Bankruptcy. On pétition of the Birmingham Dry-Goods Com- 
pany, a proving creditor, for review of an order of the référée in 
bankruptcy in the matter of the allowance of exemptions to the bank- 
rupt. 

Ward & Houghton, for creditor. 

BRUCE, District Judge. M. Garden filed his pétition in voluntary 
bankruptcy in this court, and was duly adjudicated a bankrupt. 
The schedule of assets filed with pétition shows about |800 worth 
of property, ail of which the bankrupt claims as exempt. The Bir- 
mingham Dry-Goods Company, a creditor of the bankrupt, proved 
its claim in the cause, which claim was allowed; and it set forth 
an indebtedness of the bankrupt, due upon promissory notes in which 
there is a waiver of exemptions in due fonn. The creditor, the Bir- 
mingham Dry-Goods Company, nioved to disallow the claim of ex- 
emptions made by the bankrupt, so far as its debt was concemed, 
which motion was overruled by the référée; and the correctness of 
this ruling is the question hère presented for review. 

The naked question is the right of a bankrupt to exemptions of 
Personal property in the face of his waiver of exemptions contained 
in his note to his creditor, who has proved his claim in bankruptcy. 
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Section 6 of the bankrupt law provides : 

"Thls act shall not affect the allowanee to bankrupts of the exemptions 
whieh are preseribed hy the state laws in force at the time of the flling of 
the pétition in the state wherein they hâve had their domicile for the six 
months or the greater portion thereof Immediately preceding the flling of the 
pétition." 

The question of waiver arises in connection with the question of 
exemptions, and for the rule upon this subject we are r-emitted to 
thé, state law in force in the state at the time when the pétition in 
bankruptcy is flled. Article 10 of the constitution of Alabama 
treats of "Exempted Property," ànd the flrst section pro vides: 

"The Personal property of any résident of this state to the value of one 
thousand dollars, to be selected by such résident, shall be exempted from sale 
on exécution or other process of any court issued for the collection of any 
debts conti-acted since the 13th day of July, 1868, or after the ratification of 
thjs constitution." 

Subséquent sectiona are upon homesteads, not important hère; 
and f ollowing is section 7, which provides : 

"The right of exemptions hereinbefore secured may be waived by an instru- 
ment in writing, and when such waiver relates to realty the instrument must 
be signed by both the husband and the wife and attested by one witness." 

Thèse are the provisions of the constitution of the state of Ala- 
bama; and the statute law upon the subject is more full, and fur- 
nishes détails as to how thèse provisions shall be carried out. Arti- 
cle 5 of the Code of Alabama, under the head of "Waiver of Exemp* 
tions" provides: 

"Any person by an instrument in writing may waive hls right to an exemp- 
tion in ajiy property exempt from levy and sale under exécution or other 
process." ' 

So the subject of waiver is provided for in the constitution and 
laws of the state of Alabama; and not pnly so, but the mode and 
manner in which such waiver is to be carried out are clearly, and 
M'ith détail, provided for by the statute law. 

In the case at bar the creditor, the Birmingham Dry-Groods Com- 
pany, flled its motion asking that the claim of exemptions of the said 
Garden be disallowed, as to the debt due to it, on the ground that 
the exemptions claimed by the bankrupt, Garden, had been waived, 
and that it was therefore entitled to the property, or its proceeds, to 
the extent of its debt. The question then is, what is the eiîect of 
the waiver? Is it of any force at ail? It certainly was intended to 
be of force when it was given, and accepted by the creditor. It is 
even more than probable that without the waiver the note would not 
hâve been accepted, and that it (the waiyer) was the main consid- 
ération upon which the note was accepted; and so, as between the 
parties, it was a contract founded upon a légal considération. The 
argument on the bankrupt's behalf is that the exemption of property 
froin sale on légal process is the créature of the fédéral law, and that 
the state law is referred to only for the measure or quantum of the 
exemption, and that there is no question in the case about any 
^yaiver. How is it, then, that this question of waiver comes into the 
case? Under the law of Alabama, the matter of waiver of exemp- 



IN EE GAEDEN. 425 

tîons is a part of the law of exemption from levy and sale under 
légal process. Code Ala. c. 50, art. 1. The bankrupt, in this case, 
cornes into the bankruptcy court with his pétition in voluntary bank- 
ruptcy, and claims exemptions under the law of Alabama in force at 
the time of the flling of the pétition ; and the créditer, the Birming- 
ham Dry-Goods Company, replies and says: "I hâve proved my 
claim against the bankrupt, and hold his written waiver of his right 
of exemption, part and parcel of my claim; and I am therefore en- 
titled to subject the bankrupt's exempt property to the payment of 
my claim." Now, what answer is there to this position? Can the 
bankrupt claim his exemptions under the law of Alabama, and at 
the same time repudiate his waiver of thèse exemptions under the 
same law? It is said this claim of waiver is not a lien, and perhaps 
it is not in the ordinary sensé in which that word is used iu the law; 
but what is it, if anything? Suppose the bankrupt had not only at 
the time of the transaction waived his exemption claim to his prop- 
erty as to the obligation he then executed, but absolutely gave the 
property into the possession of his créditer, like a pledge ; would the 
bankrupt law devest the creditor of the property? What section of 
the bankrupt law is offended by such transaction, or where is it 
shown that such a contract is within the condemned classes? I am 
not saying hère that the case is that of a full pledge delivered to 
the creditor by the debtor, but only that it is like it, and the right 
of waiver given as in this case must be held to be of some force and 
eiïect. The question remains, what is this right of exemption from 
exécution and sale of exempt property on légal process? It is stat- 
utory purely, and, if the bankrupt does not iind his warrant for it 
in the law of Alabama, there is no other source where it can be 
found. If there is no question of the waiver of the right of exemp- 
tion in the case, then there should be no question of exemption, but 
the bankrupt insists upon his right of exemption in the face of his 
express contract of waiver of such right of exemption. It is said 
there is nothing to support the claim of exemption; that it must fall 
with the debt. But that is begging the question. If there was no 
property in the case, then it might be said there was nothing upon 
which a contract of waiver of exempt property could act; but hère 
there is property scheduled with the pétition flled by the bankrupt, 
and hère, also, is his contract of waiver given to his creditor, the 
Birmingham Dry-Goods Company, with the proof of his debt, and 
the court is asked to hold that his waiver goes for nothing, and that 
his property claimed as exempt is to be held as his property. There 
are two prime purposes in the theory and opération of the bankrupt 
law: (1) The release of the burdened and hopeless debtor from his 
Personal debts and obligations; and (2) the distribution of his prop- 
erty, or the proceeds of the same, to his creditors, and his right to a 
discharge from his debts, are contingent upon his making an honest 
return as to his property (not exempt) for the benelit of his cred- 
itors, and in the administration of the law the right both of bank- 
rupt and creditor are to be kept in view; and a clear distinction 
exists between the creditor who holds merely a personal claim 
against the bankrupt, and a creditor who, in addition to his per- 
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soûal daim, holds a substantial right under and by yirtue of the law 
of Alabama, such as the right of exemptions from sale on légal pro- 
cess of Personal property to the amount of $1,000. It is argued that 
to grant the creditor's motion in this case is to give the creditor a 
préférence to which he is not entitled under the bankrupt law, but 
the equality which is to prevail among creditors of the bankrupt in 
the disposai of his property applies to creditors standing in equal 
right, and not, as in this case, where there is not only a debt or Per- 
sonal obligation of the bankrupt, evidenced by a promissory note, 
but coupled with this, and of the considération of the contract, is 
the waiver by the bankrupt of his right of exemption from légal 
process under the laws of Alabama. It appears that the property 
in. the case is personalty, — mainly a stock of goods; and with the 
parties before the court, and the property scheduled, and construct- 
ively, if not actually, in the possession of the court, through its trus- 
tée in the case, there would seem to be nothing in the way of the 
court in making a proper order in the premises. The resuit of thèse 
reviews is.that the order of the référée refusing the motion of the 
Birmingham Dry-Goods Company is reversed, and it is so ordered. 



In re OGLES. 

Ex parte TROUNSTINE et al. 

(District Court, W. D. Tennessee. March 23, 1899.) 

No. 2. 

1. BANKRDtTCT— PBTrriON— MUI,TIFABIOUSNBSS. 

A pétition in involuntary bankruptcy, whicli unités with a prayer for 
an adjudication against tlie debtor a prayer for a provislonal seizure of 
his property by the marshal, and a prayer for an injunction forbiddlng 
certai^i attachihg creditors and a recelver of a state court to dispose of prop- 
erty of the alleged bankrupt in thelr haMs, is multifarious. 

8. Samb— Ii#orMalitt— Amkndmbnt. 

A pétition in banlcruptcy, under the act of 1898, filed before the pro- 
mulgation of the oflicial forms by tliè suprême court, should not be dis- 
missed ior want of cohforniity thereto; but the court will order a new 
pétition, in the form prescritied, to be flled nune pro tune, the original 
pétition, however, not to be wlthdrawn from thé files. 

& Sahb — .(uRiBDicTiON — Injunction against Attaching Creditors. 

; ' Attaching creditors of on alleged bankrupt, and a recelver of his prop- 
erty appolnted at thelr instance by a stâte court, do not become amenable 
to the Control of the bankruptcy court by the mère flllng of the pétition 
against the debtor, though It is theréln charged that they hâve received 
an unlawful préférence; and if they are not regularly made parties to the 
pétition and served with process, and hâve not voluntarily appeared there- 
to, the court cannot issue an injunction forbiddlng them to dispose of 
property of the alleged bankrupt in thelr hands, held and claimed by them 
adversely to the debtor and to the petitloning creditors. 

4. Same. 

Where a pétition in involuntary bankruptcy charged that certain cred- 
itors of the alleged bankrupt had gained an unlawful préférence by at- 
tachments upon his property, and had proeured the appolntment of a re- 
celver by a Btate court, who had sold the property and held the prbceeds, 
and prayed for an injunction against such creditors and the recelver, for- 
biddlng them to take proceedings In the state court for the distribution o£ 
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the fund so heM, but it was not shown that svieh ereditors were însolvent, 
or that, for any other reason, a suit against them by the trustée ia bank- 
ruptcy, subsequently to be appointed, would not be an adéquate remedy 
for the avoidance of the alleged préférence and the recoverj' of Us fruits, 
quœre whether the injunetion. should not be refused, and the parties left 
to worli ûut their rights through the trustée when appointed. 

In Bankruptcy. On application for injunetion. 

This pétition for involuntary banliruptcy was filed on the 8th of November, 
1898. The acts of banliniptcy alleged to hâve been committed within the four 
months next preceding the flling of the pétition are thus stated: "(1) Being 
insolvent, and while insolvent he did eonvey, transfer, and remove, or cause 
to be sold and removed and disposed of, a large part of his property, to wit, 
the said merchandise owned by hlm, and kept at his store, with an attempt to 
hinder, delay, or defeat his ereditors, and particularly your petitioners. (2) 
ïhe said J. P. Ogles, during the early part of October, 1898, and about the time 
he made the purchases of goods hereinbefore stated, of your petitioners, pur- 
chased large quantifies of goods from other merchants, naniely: [ïhe names 
of the sellers of the goods are hère mentioned.] Thèse goods and merchandise 
were purehased by the said J. P. Ogles at the usual market priées, and taken 
to his store in Benton county, Tennessee, and thereupon he immediately began 
to sell the same at greatly less than their value, and to dispose of the same 
with the intent and for the fraudulent purpose of converting the same into 
money and defeatlng and defrauding his ereditors." The pétition then states 
that certain ereditors, who are named, on the 25th day of October, 1898, flled 
bills of attachment in the chancery court of Benton county, Tenn., against 
Ogles, whereby they caused to be attached the stock of goods which had beea 
recently purehased from the attaching ereditors and the petitloning ereditors 
in bankruptcy. It allèges that the grounds of attachment were that Ogles 
"was fraudulently conveying, selling, removing, and disposing of his said prop- 
erty, with the intent to hinder, delay, or defraud his ereditors, said complaln- 
ants and others"; that writs of attachment were issued and levied, and that 
by subséquent orders of the chancery court a receiver, one D. G. Hudson, was 
duly qualifled, and is now in possession of the goods, acting in pursuance of 
the orders and under the directions of that court; that the receiver had adver- 
tised the stock of merchandise for sale to the highest bidder, for cash, on the 
12th day of November, 1898, and would proeeed to sell the same. The pétition 
then proceeds to say: "Wherefore your petitioners say that within the last 
four months, namely, on the dates hereinbefore mentioned, the said J. F. 
Ogles did commit an act of bankruptcy In suffering and permltting, while 
insolvent, the said ereditors to obtain a préférence through said légal pro- 
ceedings, and not liaving, at least flve days before the said date of sale or dis- 
position of the property, vacated or discharged such préférences. Petitioners 
say that the said J. P. Ogles is wholly insolvent, and that ail his property is 
not sufflcient, at a fair valuation, to pay his debts, and that ail his property, 
including the said property so disposed of by him, is wholly insufflcient for 
such purpose." "(3) Petitioners further show that, within the period of four 
months before the filing of this pétition, the said J. F. Ogles sold and con- 
veyed a certain tract of land, of the value of two thousand dollars, at and for 
the price of one thousand dollars in cash, and that he sold and conveyed the 
same, it being lands In Benton county, Tennessee, with the intent to convert 
the same into money, and to conceal and to hide the said money, to defeat and 
defraud his ereditors." The pétition is in the form somewhat of a bill or péti- 
tion in equity, and, besides the above allégations as to the acts of bankruptcy, 
it sets out the amount and the character of the debts, respeetively, of the 
petitioning ereditors, and allèges that the goods were purchasod by the alleged 
bankrupt from thèse ereditors, as above stated. It then states that Ogles 
is a merchant in Benton county, and the jurisdictional facts in référence to 
the amount of his debts, etc. The allégations of the pétition are not separated 
into the technical f orms required for stating the acts of bankruptcy, but relate 
the facts, along with others concerning the conduct of the bankrupt, his at- 
taching ereditors, and the receiver. In the manner Indicated by the above quo- 
tations from the pétition. It then prays as foUows: "Wherefore your peti- 
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tloners pray that the sald J. F. Ogies may be declared a bankrupt, «und that a 
Warrant may be Issued to take possession of said J. F. Ogles' estate, thât the 
Samë may be distributed according to law, and that such other proceedings 
may be had thereon as the law in such cases prescribed. And your petitloners 
further pray that meanwhile the said J. F. Ogles be restrained and enjoined 
from disposlng of, or in any manner interfering with, the said property, and 
that an order be Issued to the marshal of said district requirlng him to take 
possession, provisionally, of ail the property, books, and effeets of the said 
debtor, J. F. Ogles, and safely keep the same until the further order of the 
court, and that in the meanwhile the said Warren, Neely & Co. and the other 
creditors aforesald, and the said D. G. Hudson, recelver, be restrained and en- 
joined from disposlng of said bankrupt stock." The pétition is verified by the 
separate oatbs of the petltioning creditors. 

To thls pétition the alleged bankrupt, on the 28th day of November, flled an 
answer in the usual form of an answer in chancery. He admits that he owes 
debts to an amount exceeding the sum of $3,000; that the petitioning credit- 
ors hâve correctly set forth the nature of their respective demands; that he 
was merchandising at the time and place stated. and that the goods, wares, 
and merchandise alleged to hâve been sold to him by the petitloners were so sold 
at hls request; and that he is in no way reiated to the petitloners. He dénies 
that, whlle insôlvent, he did convey, transfer, and remove, or cause to be con- 
veyed, removed, and disposed of , a large part of his property, to wit, the said 
merchandise owned and kept by him at the store, "with an intent to hinder and 
delay or defeat his creditors, and particularly the petitloners." He then states 
that he has been merchandising in Benton county for over two years, and that 
whlle It may be true that, wlthin the past four months next before the flling 
of the pétition, he could not hâve paid ail of his indebtedness out of hls prop- 
erty, yet he dénies that he sold, transferred, or caused to be sold or removed 
and disposed of, the merchandise owned by him at his store, except In due 
course of trade, He admits that he was selllng and disposlng of them in due 
course of trade during the time, but he dénies that there was any attempt to 
hinder, delay, or defeat his creditors. He admits that he disposed of some 
of the goods at less than thelr cost value, but allèges that it is equally true 
that he disposed of other portions of the goods at more than their cost. He 
admits that he bought goods In October last from the parties named in the 
pétition, and supposes that he bought them at the usual market priées, but dé- 
nies that he immediately began to sell the same at greatly less than their value, 
with the Intent to defraud his creditors'. He admits that, after a few of his 
creditors began to press him for monéy, he did sell a few of the articles at 
greatly less than their value; and admits that on the 25 th of October, 1898, 
the attachlng creditors named seized hls goods by attachment in the chancery 
court of Benton county. He admits that the pétition correctly states the 
grounds of the attachment alleged in the bill, and that Hudson was appointed 
recelver of the goods, and had advertised the stock of goods for sale. He dé- 
nies that he either suffered or permitted the creditors to oblain préférences by 
their légal proceedings, if It is meant by the said allégation that he consented 
thereto. He admits that he did not discharge the attachments before the sale 
of the property, and that he is now wholly insôlvent, and that ail his property 
is not sufflcient, at a fair valuation, to pay his debts. He dénies that, within 
a period of four months before the flling of his pétition, he sold and conveyed 
a certain tract of land In Benton county, of the value of $2,000, for tlie priée 
of $1,000. He admits that within this period he did sell and convey a tract of 
land in the county for $1,0T5 in cash to one Smothers, and says that the said 
considération was the full value of the land. He explains that the tract of 
land conveyed to Smothers was a portion of a tract which he owned with his 
brother, as tenant in common, which they had purchased for the sum of 
$2,000, and that after the purchase they divlded the land into two equal parts; 
that about two years ago he sold a small part of his share to his brother iar 
$125, and afterwards the remaining portion, as before stated, to Smothers, for 
$1,075. He dénies that he sold the land with any Intent to convert the same 
into money, for the purpose of defeating or defrauding his creditors. He tlien 
claims the exemptions that are to be allowed him by the bankrupt law, in the 
event he is adjudicated a bankrupt. 
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On the 18th of March, 1899, an affldavit was flled and presented as tlie basis 
of an application for an injunction. It is the affldavit of W. B. Dow«ll, wlio 
States that he is the agent of Trounstine Bros. & Co., one of the petltioning 
creditors. He sets out the fact of the flling of the pétition in bankruptcy 
against Ogles, refers to it, and adopts its statements in support of the appli- 
cation for injunction. The affldavit states that the attaching creditors inen- 
tioned in the bankruptcy pétition obtained an order for the sale of the goods 
attached in that case since the pétition in bankruptcy vs^as filed; that the goods 
hâve been sold by the receiver, Hudson; and that he novir has the proceeds in 
his hands, subject to the orders of the court of which he Is receiver. It states 
that the court vv'ill convene on the 20th of March, and that he is informed 
and believes that the attaching creditors 'will then apply for a distribution of 
the proceeds to them aecordlng to their rights, respectively, unless restrained 
by the order of this court. It states that he is Informed and believes that 
Ogles has no other property than the merehandise above mentioned, except 
the stnall interest in the real estate mentioned in the pétition, and that. If the 
distribution in the chancery court takes place, the proceeds of the stock of 
merehandise "rightfully distributable among his creditors, under the bank- 
ruptcy law, will hâve been dlsposed of and put beyond the reach of the court." 
The affiant states that he makes the afHdavit to the end that the attaching 
creditors named therein "may be enjoined from taking any other or (urther 
proceedings in the said cause in the chancery court of Benton county, looking 
to a distribution of said fund, until the further orders of this court." The 
alHant further states that on the 4th of March, 1899, he personally delivered 
a true copy of the notice attached to the affidavit, marked "Exhibit No. 1," and 
made a part thereof. That notice Informs the attaching creditors that the 
petitioning creditors in bankruptcy will apply to this court on the lOth day of 
March, 1899, for a writ of injunction restraining and enjolning the receiver, 
Hudson, appointed by the chancery court, from distributing the proceeds of 
the sale of the stock of goods attached, and to enjoin the attaching creditors 
themselves, and each and every one of them, from further prosecutlng the 
said cause, or obtalning therein any order or decree for tlje distribution of said 
proceeds among themselves, until the further order of the bankruptcy court. 
The petitioning creditors appeared on the day named in the notice, and moved 
for an injunction according to the prayer of the affldavit and original pétition 
in bankruptcy. The attaching creditors hâve not appeared to make any de- 
l'.rse to this application. 

Hays & Biggs, for petitioners. 

HAMMOKD, J. (after. stating the facts as above). Obviously, this 
pétition is multifarious. It unités with a prayer for an adjudication 
in bankruptcy against the debtor, which alone it should contain, 
a prayer for à seizure by the marshal, provisionally, of ail the prop- 
erty, books, and effects of the debtor, and also a further prayer 
for an injunction against the attaching creditors and the receiver 
of the state court. It is subject to ail of the inflrmities in pleading 
and practice suggested by this court in Be Kelly, 91 Fed. 504. But 
as there is no application at this time for any warrant of seizure 
of the bankrupt's property, it is not necessary further to scrutinize 
the proceedings in regard to that prayer of the pétition. 

The pétition should be dismissed for the defect of multifariousness, 
were it not for the fact that it was filed before the suprême court 
had promulgated the gênerai orders and forms in bankruptcy now in 
force. The bankruptcy statute of 1898 permitted pétitions to be 
flled after four months from the passage of the act, but since the 
suprême court had not regulated the practice, as required, by the 
statute, necessarily parties and their counsel were left to such forms 
of pleading as they might adopt. This pétition follows the analo- 
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gies 'ot tH^/tjïil in cîiailCèry, th<|ii^ii it mi^ht hayè fôund a mbipe^ 
apprpiwHa,te, ajialbgj^ in the foi-m ppesci^l|)éd, for a creditoi^ petîtion ' 
under tàe bankruptcy statuteoflSéT (l'orra No. 54, Act 1867; Bump, 
Bankr. #33). The provisions for warrants of seizure, under the stat- 
utepf 1898, are soméwhat différent îrom those of 1867, btit with 
that excep^pn the fprin and prayeï^iDÏthé petijtion by crédifprs might 
be substaptiallythe samenndeir éither act. It is my opinion that, 
under the circumstances, the courts should rètain the informai x>eti- 
tions, however défective, that ^re filed before the p>MihUîgation of 
th^ jgeïiçriil orders in b^nkruptcy.ahd the forms régulating the prac- 
tiGe,by,]ti»ç suprême couVt,, but tiiat the pleadings necesgârily should 
now, by.améndmentj-be conformed to the practice preseribed by the 
suprême doiirt. Therëfore this pétition should be rémodeled to fol- 
low Forni No. 3, preseribed by the suprême court for a creditors' 
petitipn in a case of involuntàry bankruptcy, and it is so ordered in 
this case. And it will be observéd that, according to that form, the 
only prayer bf the pétition is that "seryice of this pétition with a 
siibpoena mày be made upon (the alleged bàinkrupt) as prpvided in the 
acts of congress relating to bankruptcy and that he may be ad- 
judg€d by the court to be a bankmpt within the purview of said 
acta" Ail other prayers in this pétition extraneous to Form No. 3 
are f ofeîén'i tô the purpose of aïiintoliintàfy pétition in bankruptcy, 
and shoùliâ( thérefore be eliminated. , It is intended by congress that 
the practice: in bankruptcy should be uniform under the rules pre- 
seribed- by the suprême feourty and there can be no departure from 
them, ëxcept as âllowed by Gen.'Qrd. 37., ^imilarly, and for the same 
reasons, tbé answer of the aUeged bahkrupt is informai and un- 
known to the practice; and it is ordered that it shall be rémodeled, 
and made to conform to the "Déniai in Bankruptcy" preseribed by 
Form No. 6 of the suprême court rules in bankniptcy, under the 
statute of 1898. But neither the pétition nor the answer thereto 
should be withdrawn from the files, the parties having a right that 
the record shall remain intact in respect of that. But the clerk will 
enter an order and serve notice thereof upon the parties and their 
counsel, requiring them to refbrm their pleadings according to this 
opinion. Of course, the new pleadings should be flled as of the 
same date as the original pleadiBgs; to save the rights of the parties 
already accrued. In strict practice, ail the multifarious matter 
in this pétition should bé disregarded as nugatory; but, as it was 
flled beîore the promulgation of the rules of the suprême court 
in bankruptcy, I am of the opinion that the parties should not lose 
the beneflt of such proceédings as hâve been taken without a knowl- 
edge of what forms in practice would be preseribed by the suprême 
court. Thérefore I hâve determihed that this pétition shall stand, 
as to such multifarious matter, as an independent pétition, seek- 
ing the relief asked for; and that the original pétition and answer 
and the affldàvit jùst flled shall hâve the same effect as if the same 
matter had béen pleaded^in point of law, as it'should bave been, 
as a proceeàing in bankruptcy sùpplethéntal to the creditors' péti- 
tion for an involuntàry adjudication. ; 
So taken, how does the case stana upon this application for an 
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injunction? Thé fiftà amendment to the constitution of the 
United States provides that "no person shall be deprived of life, 
liberty or property witliout due process of law"; imposing the 
same limitation upon congress in respect of this that is imposed by 
the fourteenth amendment upon législation by the states. Neither 
the attaching creditors in the state court, nor the receiyer of that 
court, who is alleged by this pétition and affidavit to hold the prop- 
erty in controversy, hâve been made parties to this pétition, nor has 
any process been prayed against them as such. Neither has any 
been issued or served, although they are named in the pétition, in 
the progress of the récitals therein. The pétition is purely one 
against the alleged bankrupt, and there is no manifestation of an 
intention to nmke the attaching creditors of the receiver parties 
to that proceeding, except that it may be that it was in the mind 
of the pleader that the attaching creditors and the receivers be- 
came amenable, ipso facto, to the control of the court upon the 
flling of the involuntary pétition against the debtor. This, to my 
mind, is wholly untenable, and flnds no warrant in any of the pro- 
visions of the bankruptcy statute. It is contemplated by several 
provisions of the statute that creditors, other than petitioning cred- 
itors, may become formai parties to the proceedings in bankruptcy, 
either before or after the adjudication, and, in some respects, they are 
bound whethér they become formai parties or not, as, for example, 
in the matter of the bankrupt's discharge. But by section 59, subsecs, 
f, g, St. 1898, it'is speciflcally provided that outside creditors may 
corne in to join as plaintifEs in the pétition for adjudication^ or to 
"file an answer and be heard in opposition to the prayer of the péti- 
tion." Therefore, unless thèse attaching creditors hâve volnntarily 
appeared to contest the pétition or to join as plaintiiïs in it, they 
hâve not, in any sensé, become parties to the bankruptcy proceçd- 
ings quà proceedings in bankruptcy. Now, it ia a familiar rule of 
law that one holding property or claiming rights adversely to ànother, 
no matter how, must hâve a day in court, by psoper process, upon 
appropriate proceedings for that purpose, or he cannot be said to 
hâve been subjected to the power of the courts "by due process of 
law." The attaching creditors and the receiver, as is showaîbythe 
averments of this pétition, are holding and claiming adversely to 
the alleged bankrupt and his other creditors. It is plain, therefore, 
that they cannot be deprived of their right to this property, whatever 
it be, nor any claim they hâve to it, except npon plenary proceed- 
ings for that purpose, to which they bave been made parties by pro- 
cess issuing from a court having jurisdiction of the subject-matter, 
and the authority to bring them in to answer whatever adverse daim 
may be set up against them. 

This pétition, in its présent form, is not such a proceeding. No 
process has been issued upon it against the attaching creditors^ and 
they are therefore not bound to take any notice of it for the purpose 
of answering this application for an injunction. Even if, upon a 
proper proceeding filed in this court, they could be provisionally en- 
joined from proceeding with the attachment suit, as prayed for in 
this pétition and application for an injunction, when Ûiey had been 
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% due procesâ made parties thereto, withoiit that, ît séemâ to ûie, 
th^ iiannot be 80 eûjoined. | 

fiTl^eicase does not stand inany better attitude in respect of this 
fatal defect upon tiie aflfidavit of Dowell, the agent for the petitioning 
■credStoïs. That aflfidavit, like the original pétition, proceeds upôn the 
eri*oiûeousasstunption,that thèse créditer s and the receiver are parties 
to the bankruptcy pr oceedihg and âte aiready amenable thereto. But 
this, as we hâve endéavored t<> show^ cannot be true. Therefore the 
notice; «erved upon the attaching creditors and annexed to the affl- 
davit îs nugatory. Not being parties to any proceeding or served 
with any proCess, the attaching creditors were not bound to appear 
in ïespoûiBe to that notice, and défend this application for an injunc- 
tion. iThey and their receiver can only be called to do that by an 
ijjd^endent proceeding for that purpose, upon which proper process 
has been issued from the court. Besides, if this pétition could be 
treated as one mailing the attaching creditors and their receiver par- 
ties thereto, and could be considered independently as a bill for in- 
junction and relief, then, under our practice as regulated by statute 
and the i^ules of equity prescribed by the suprême court, the notice 
of the application for an in junction, to be binding, must be issued 
from the court itself, and not by the parties. Eev. St. §§ 716, 718, 
719. Equity Rule No. 55. For this reason, if for no other, the no- 
tice to the attaching creditors; oî this application, as ânnexed to the 
affldavit, cannot be conSidered as "due process of law," or as hav- 
ing be«x issued according to the practice of the court. Apart, there- 
forej from :all other considérations, the fajCt that the attaching cred- 
itors alid their receiter hâve not had légal notice, and hâve not been 
niade parties to any bill or pétition upon which an application for 
an injunetito might be founded, is sufiicient for the déniai of the 
applicatioBi as now made. 

If the above-mentioned objections were ont of the way, it is very 
doubtful whether an injunction should be granted upon a proper 
application for that purpose. It does not appear by anything stated, 

.«itherin the original pétition or the afladavit, that the remedy pro- 
yided for recovery of the property illegally obtained as a préférence, 
through a suit by the trustée ag^ainst the preferred creditor, would 
not be adéquate in this case. Ift the conditions prescribed in sec- 
tion 60 of thè bankruptcy statute of 1898, and subéection 3 of sec- 
tion 3, exist, the trustée, by proper suit in a court of compétent ju- 
risdiction, as d^clared in the statute itself, may recover whatever 
ajnount the preferred creditors hâte received by way of préférence, 
or hè may recover i from such preferred creditors the value of the 
pïoperty which they hâve attach«d> and, possibly> he might do 
this against the creditors in solido, or against any one for the value 
Of goodS seize4 by the: writ, as against joint trespassers; and upon 
common-law ri^t^ either ôf the bankrupt or hià own creditors, if 

fthey had reasottable cau«e to know that they were committing a 
fraud upon thë. bankrupt statute by the seizure ôf the bankrupt's 
eflects and bbstructing their administration in the baùkruptcy court. 

lit might be remédiai as a conversion of the goods, wherefore the rem- 
edy at law would be adéquate.: Eev. St. § 720. : 
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The afiadavit avers that, unless restrained by tMs court, the pro- 
ceeds of the sale of the goods will be paid over to said attaching 
creditors, and thàt in that event those rightfnlly distributable among 
the creditors under the bankruptcT law will hâve been disposed of 
and put beyond the reach of the court. But, surely, the trustée can 
pursue the preferred creditors by proper suits in courts of com- 
pétent jurisdiction, wherever they may be, and therefore the prop- 
erty is net beyond the reach of the remédies prescribed for its re- 
covery by the bankruptcy statute itself. There is no allégation 
that thèse creditors are insolvent, and unable to respond to the suit 
of the trustée for whatever judgment he may obtain against them^ 
and, in the absence of such a condition of insolvency, it may be doubt- 
fui whether the bankruptcy court, or any other court of compétent 
jurisdiction, would eujoin the attachment suit; more particularly 
is it doubtful whether a fédéral court should issue such an injunc- 
tioQ against parties proceeding in the state court to pursue what- 
ever remédies they think they hâve under the state laws. The is- 
euing of an injunction is largely a matter of discrétion in the court, 
and is not a matter of strict right; and under our dual system or 
government, guided by the provisions of the Eevised Statutes (sec- 
tion 720), prohibiting the fédéral courts from enjoining proceedings 
at law in the state courts, they should, in doubtful cases, and even 
in many cases where it might he technically lawful to issue the in- 
junction, décline to issue it from motives of public policy, especially 
where the complaining parties hâve provided for them such a rem- 
edy as that which is given by section 60 of the bankruptcy statute 
of 1898. 

Again, it is very doubtful whether the allégations of this pétition 
in relation to the attachment proceedings constitute an act of bank- 
ruptcy, under subsection 3 of section 3 of the bankruptcy statute of 
1898. There is no allégation of consent by the alleged bankrupt 
to that proceeding, or of any aiding or abetting him, or of collusion 
or conspiracy between him and the attaching creditors, to hâve it 
instituted, nor any allégation of any act or conduct by the bank- 
rupt, or by the attaching creditors, from which such consent, col- 
lusion, or permission could be implied. There is not alleged in the 
pétition or alHdavit even any slight circumstance which would 
tend to show the existence of any afûrmative désire on the part of the 
alleged bankrupt to glve a préférence to thèse attaching creditors 
through the légal proceedings which they hâve taken. The only 
allégation in the pétition or the affidavit is that he suffered or per- 
mitted the proceedings to be taken, but no fact or circumstance or 
conduct of his own, or that of the creditors, is alleged, in support 
of that allégation. It is the bare expression of an opinion on the 
part of the petitioning creditors, using, parrot-like, the language 
of the statute, and not in any way showing to the court, by the real 
facts concerning the proceedings, anything that would indicate that 
the bankrupt, in any sound sensé of the phrase, had suffered or 
permitted those proceedings to be taken. Ordinarily, in the nature 
of such proceedings, they are in invitum and hostile. It is not to be 
presumed, in the absence of any averments or proof to the contrary, 
93 F.— 28 
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that a debtor wquH consent to a suit chargiiig as a foundation for 
the attachment that he was "fraudulently conveying, selling, and 
removing and disposing of iiis property withi tkè intent to hinder, 
delayj and defraud Ms creditors," as is stated in this pétition were the 
grounds of the attachment. At ail events, it is not at ail certain 
that ah allégation, using only the language of the bankruptcy stat- 
ute, "that he suffered or permitted, while insolvent, a creditor to 
obtain a préférence through légal proceedings," is a sufficient plead- 
ing of the fact, without accompanying averments showing what the 
debtor did which constituted the sufEering or permitting denounced 
laj the statute. It is the facts the court should know, and not the 
conclusion which the pleader draws from them; and it is notice of 
tBe facts relied upon to which the alleged bankrupt is entitled, and 
not mère conclusions of fact, which the petitioning creditors may 
choose to entertain. 

It was decided by the suprême court in the case of Wilson t. 
Bank, 17 Wall. 473, underthe bankruptcy statute of 1867, which 
was more libéral ta creditors and comprehensive on this subject 
than the bankruptcy statute of 1898, that the mère passive nonre- 
/sistence ijy an insolvent debtor to the suit brought was not suffi- 
cient toestablish the fact that he had "procured" or "suffered" his 
property to be taken on légal process. The language of the présent 
statute is "suffered" or "pfermitted," which cannot, in my judgment, 
be interpreted as any pibre restrictive or prohibitive upon the al- 
leged bankrupt than the iwords of the former statute construed by 
the suprepie court in the above-citedeasé. "Procured'' is a stronger 
Word than "permitted," to be sure, but the latter word does not 
any mope itnply passiveûèss than the word "suffered," and, in the 
above-cSted case, the suprême court construed "suffering" and "procur- 
iûg" as meaning substantially the same thing; And in Bank v. War- 
ren, 96 U. S. 539, the gfupreme court again say that "mère nonre- 
sistance of the debtor to judicial proceedings against him, when the 
debt is due and there is hb défense to^it, is not the suffering or giv- 
ing a préférence, under the bankrupt act'i'; and in that case,; as in 
this, there was not proof of a single fact or circumstance tending to 
show a eoncurfence or aid on the part of the debtor in obtaining 
the judgment or procuring the payment of the debt. In this case 
there is noîavèrment in the pleadings of smch inculpatory conduct. 

There are other acts of bankruptcy eharged in the pétition which 
mày be Suflleierit to support it, even if the one just construed is not, 
andjthey posisibly may be sufficient toseeure the adjudication asked 
for against the dnsolvent debtor; iû which' event the right of the 
trustée, uhdérj^ections 60-and 67 of the bankruptcy statute of 1898, 
would also subsist and àfford a sufScient remedy to recover the 
I»operty, if the attachment may be avoided and set aside under the 
bankruptcy statute. But the question we hâve hère is whether or 
not it is necessary, provisionally, to enjoin that suit, and arrest a 
distribution of the proceeds, in order to; protect the rights of ail the 
creditors under the bankruptcy administration, if an adjudication 
shall be had. And its solution dépends, as before îndicated, more 
upon the necessity for such a proceeding than upon the effect of the 
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baiikruptcy statûte upon fhe liens which bave been proeured by tîie 
attacbing crédit ors in the proceedings of the state court. 

If the necessity for it be doubtful, and it appears that the cred- 
Itors, through their trustée when appointed, will hâve a sufBciently 
adéquate and fairly hopeful remedy to recover the property, the in- 
junction should not be granted. It must be remembered that this 
is not like the cases now béing decided almost every day in the 
bankruptcy courts, in which it is held that, where a creditor bas 
made a gênerai assigninent for the beneflt of his creditorB, and they 
bave gone into the state courts for the purpose of administering that 
assignaient, according to the insolvency laws of the states, the bank- 
ruptcy statute has superseded and supplanted the insolvency laws 
of the state and their administration in the state courts, and has, in 
its effect, transferred the exclusive administration of the assets of the 
bankrupt to the bankruptcy court. In such cases, it is always proper 
to enjoin the receiver or other administrator of the state court, 
and to compel him, by proper process, to transfer the property of 
the bankrupt to the bankruptcy trustée, when appointed, and to 
compel the creditors in the state proceedings to transfer their ap- 
plications for their share of the estate to the bankruptcy court, ac- 
cording to the provisions in that behalf found in the bankruptcy 
statute. In re Gutwlllig, 90 Fed. 475, 481; In re Bniss-Eitter Go., 
Id. 651; Lea v. West Co., 91 Fed. 237; In re Sievers, Id. 366, which, 
however, was not the case of an assignée or receiver holding prop- 
erty under the orders of the state court, but a voluntary assignée, 
proceeding himself to administer the trust. 

This right to enjoin the receiver or assignée of the state-court 
proceeding to administer the property of the all^ed bankrupt waa 
sustained in the case of Blake v. Francis- Valentine Co., 89 Fed. 691, 
in a suit in the state court not involving a gênerai assignment for 
the benefit of creditors, but only a coUusive attachment of the prop- 
erty for the purpose of giving a préférence. Indeed, in that case, no 
involuntary pétition in bankruptcy had been flled, and was only 
contemplated by the creditors, who flled a bill in the bankruptcy 
court, preliminary to their proposed proceedings in bankruptcy, to 
enjoin the sheriff from selling the attached property under the orders 
of the state court. Jurisdiction of the bankruptcy court to thus 
provisionally préserve the property until bankruptcy proceedings 
could be instituted, and a trustée appointed, was sustained by the 
court in that case. In Ee Brown, 91 Fed. 358, proceedings in the 
state court were enjoined in a case where a receiver had been ap- 
pointed in a suit to set aside a fraudulent conveyance of property, 
the fraudulent grantee having, hotvever, in that case, voluntarily re- 
stored the title to the grantor "against whom the pétition in bank- 
ruptcy had been flled. The last two cited cases would indicate that 
the principle of transferring the administration of the assets from 
the state court, already in possession, to the bankruptcy court, ex- 
tends to cases of attachment such as this, but there are obvious dis- 
criminations between the facts in those cases and those we hâve 
hère. 
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> In Blake v. Francis- Valentine Co., supra, there were avennents 
that would induce any court of equity having jurisdiction of the: 
parties to do just what was done in that case, upon the gênerai 
grounds of équitable relief shown by the facts. That the equity pow- 
er« of the court of bankruptcy were resorted to is only incidental in 
référence to the jurisdiction of that court to do what was done. 
If any state court of equity, or, if the jurisdiction otherwise existing, 
if any fédéral court <rf equity, had had possession of the same bill 
and the same facts, the same decree made in tliat case would hâve 
been made by the courts of général equity jurisdiction. If such a 
bill had averred that the plaintiffs were for some reason obstructed 
or delayed in the âling of their involuntary pétition in bankruptcy 
and procuring an adjudication thereof; that the défendants had en- 
tered into a fraudulent conspiracy and collusion to secure a prior cus- 
tody and a speedy sale of the property Ihrough other judicial pro- 
cess; had proceeded to the point that they had obtained an order 
of sale, which was about to be executed; that such proceedings 
were in fraud of the bankruptcy statute, the parties intending there- 
by to secure an unlawful préférence; and that the plaintiffs would 
be irreparably injured unless the défendants were stayed in the 
prosecution of their suit until the plaintiffs could exercise the right 
and secure the beneâts given to them by that statute through pro- 
ceedings in bankruptcy; — it does seem to me that any court of equity 
would hâve restrained the fraudulent conspiracy until the plaintiffs 
could resort to the bankruptcy court. It is the ordinary course of 
giving équitable relief against fraudulent conspiracies which, unless 
restrained, would resuit in irréparable injury. There is no such allé- 
gation of fraudulent combination and conspiracy in this case, and 
no such appeal to the gênerai authority of a court of equity, but 
the case proceeds upon the simple notion that, by the act of bank- 
ruptcy itself and the flling of the pétition in bankruptcy, ail con- 
troversies and litigation about the bankrupt's property hâve been, 
ipso facto, transferred to the bankruptcy court. 

The report in Ee Brown, supra, is somewhat obscure as to the 
exact conditions in that case, but the fact appears that the con- 
veyance which had been attacked as fraudulent by proceedings in 
the state court, during which a receiver had been appointed, was cured 
by a reconveyance of the property, by which reconveyance, the opin- 
ion States, it became a part of the bankrupt's estate, to be adminis- 
tered as such. It does not appear that, without that reconveyance, 
the bankruptcy court would hâve interfered. 

I do not désire to be understood as holding that under no circum- 
Btances will the bankruptcy court interfère with the possession of 
the res by the state court, where, under attachment proceedings or 
other forma of litigation, the property has been seized by process 
from the state court. It dépends altogether upon the circumstances 
of each case. As was said by Judge Waddill in Lea v. West Co., 
supra: 

"There are many matters In which the state and fédéral courts can proceed 
fn harmony under the bankruptcy act, and which the bankruptcy court should 
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leave to the détermination of the state court, and as far as possible it will be 
the pollcy o£ thls court to do so. But, in a case lilse tlie présent one, I do not 
se« bow the two courts can proceed harmoniously. Tlie litigation in eacli 
court involves the administration of the entire estate of the banlirupt. One 
court or the other must proceed. * * * indeed, in thèse cases, the question 
is more one of discrétion than of jurisdiction." 

While the bankruptcy statute has superseded the state insolvency 
laws and their administration of the bankrupt's property in the state 
courts, it has not abrogated the attachaient laws of the state; and 
where diligent creditora hâve, in good faith, resorted to those laws, 
and the state court has taken custody of the property, and is pro- 
ceeding to exercise its jurisdiction in that hehalf, it does not foUow 
that, neoessarily, the commencement of bankruptcy proceedings ar- 
rests and defeats the jurisdiction of the state court to proceed with 
its administration of the particular property attached. Such cases 
are diiïerent from those above cited of a gênerai assignment, in which 
the state court has possession of the property only through and by 
virtue of the act of bankruptcy itself, to wit, a gênerai assignment 
for the beneflt of creditors. Bankr. St. 1898, § 3, subsec. 4. The 
lien of the attachment may be avoided by the adjudication in bank- 
ruptcy, but, notwithstanding this, I think that ordinarily the cred- 
itors must be left to the remédies given to the trustée for avoiding 
and setting aside such liens. 

I wish to repeat hère what was said in Ke Kelly, supra, that it 
is a mistaken view to suppose that the bankruptcy statute has, by its 
own force, gathered into the jurisdiction of the bankruptcy court, as 
such, ail property held adversely to the bankrupt by third parties, 
but as to which the creditors claim that it belongs to them by reason 
of fraudulent préférences, fraudulent conveyances, and the like. It 
was well settled, under the bankruptcy statute of 1867, that the 
jurisdiction conferred upon the fédéral courts for the beneflt of the 
assignée in bankruptcy was concurrent with, and did not devest the 
state courts of, suits of which they already had fuU cognizance. 
Eyster v. Gaff, 91 U. S. 521. The fédéral court has exclusive juris- 
diction of proceedings in bankruptcy, strictly so called, and of the 
property of the bankrupt; but where the property is adversely 
claimed as against the bankrupt and his assignée or trustée in bank- 
ruptcy the jurisdiction of the state and fédéral courts is concur- 
rent. Eev. St. §§ 711-716; Claflin v. Houseman, 93 U. S. 130. The 
assignée or trustée often may be forced, and ordinarily should go, 
into the state court, and become a party to suits there pending, for 
such relief as he requires to protect his interests. Pending the ap- 
pointment of an assignée or trustée, and in cases of contested ad- 
judication, it sometimes may be necessary to resort to the bank- 
ruptcy court to stay the proceedings in the state court until that 
contest is decided and a trustée appointed; but such injunctions 
dépend upon the particular circumstances of each case, and, in my 
judgment, where it appears that the trustée, when appointed, will 
hâve an ample remedy to recover the property affected or its value, 
that comity which governs the fédéral and the state courts in their 
relation to each other should operate to withhold any injunction 
except in cases of imperative necessity. Through like comity, no 
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douVt, if not as a matter of B.tri5ci right, upon proper application by 
the petitioning creditors in bankruptcy in a jH^oper case, ttie state 
coQrt wotild stay its own procéedings a reasonablè time, until tbe 
bâhkru^fcy pétition could bé heard, and a trustée appointed, wbo 
could come into that court to be made a party, and assert his rights 
iïi the preimises,' and it is only after a refusai to do tMs that the 
bankruptcy court ordinarily should interféré. But, even then, the 
refusai to stay the procéedings could be corrected by error or ap- 
peal as a fédéral rijgiht denied, and; to avoid unnecesSary and unseemly 
conflict between courts of co-ordinate jurisdiction, but diverse au- 
thority, that would be the préférable remedy. The application for 
an injunction must be denied. 



In re STOTTS. 

(District Court, S. D. lowa, Central Division. AprU 6, 1899.) 

No. 514, 

1. BANKRtTfTCT— COSTS OF ADMINISTRATION— FbES OF BaNKRUPT'B ATTOBNET. 

m a case of voluntary bankruptcy, an attorney's fee for légal services 
rendered to the bankrupt hlmself is not entltled to priorlty of payment. 
out.of the estate; but an allowanoe may be made to the attomey of the 
bankr)ipt for services rendered In preserving the estate pending the ap- 
pointaient of a trustée. ' ; , . 

0. SaMB— FkES OP ATTOBNBi ÏOR Thustek. 

•A trustée In bankruptcy may employ counsel when the situation of the 
estate is such that he requires légal assistance; and the fées of such 
counsel, to a reasonablè amount, for services properly and actually ren- 
dered to the trustée, may be aUowed as part of the cost of adminlstering 
the estate. 
8. Samk— Allowance by Référée— Notice t6 Crbditors. 

The question of allowlng counsel fées as part of the cost of adminlster- 
ing a bankriipt's estate. may be detérmined by the référée ex parte; notice 
to creditors of the hearing thereon Is not a prerequislte to the valldity of 
his action in the matter. 

In Bankruptcy, 

J. D. & E. G, Howard and DoweU & Parrish, for bankrupt 

W00L80N, District Judge. Whilé this case was pending before 
Eeferee F, M. Davenport, there was alloWed as attorney's fées to coun- 
sel representing the bankrupt |150, and also as attorney's fées to the 
eame counsel representing the trustée |125, After the résignation of 
Keferee Davenport, said counsel presented to his successor, William 
R, Lee, a motion for an order on the trustée for payment of thèse al- 
lowances; no order for payment having been entered, The motion 
was denied by the référée, for the reason, as certifled by him, that "the 
claims weré allowëd at an ex parte hearing, and that the creditors had 
no notice thereof or opportunity for objecting thereto." At thê in- 
stance of said counsel, this matter has been certifled for review by 
the référée. No objection to the allowances abovè stated has been 
filed by any créditer. I assume that the allowance of thèse attorney's 
fées was made iindèr section' 64, par. "b," of the présent bankruptcy 
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statute. And, in so far as thèse allowances represent the ascertained 
value of the services rendered by counsel, I muet assume the amounts 
to be correct. If correct, they should be paid, unless notice to credit- 
ors is a prerequisite, or the court flnds, as the same are presented, that 
their payment is unjust, so as to require action against such payment. 

In a décision lately handed down (In re Beck, Ex parte O'Oonnell, 
92 Fed. 889) in the Eastern division of this district it was decided that 
no allowance would be made in voluntary cases for attorney's fées, 
in favor of counsel for the bankrupt, for services rendered for the 
bankrupt. But that in so far as such services, though nominally ren- 
dered for the bankrupt, were actually for the préservation of the 
estate, as, for instance, conserving the same pending the period 
between adjudication and flrst meeting of creditors, such fées might 
properly be allowed. It is novs^ urged that the court will présume that 
the référée acted within this ruling, and afflrm his action. But the 
order of allowance, as certiâed to this court, is not in accord with 
euch presumption. Besides, on the oral présentation of this matter 
under review, the fact was developed that the claim of attorney's 
fées, as presented to the référée, went far beyond services for conserv- 
ing the estate, although counsel affirmed a large part of such services 
were for the purpose and with the resuit of conserving the estate. 
From the record, as certifled up, I am unable to détermine what, if any, 
of such services are allowable, within the ruling announced in the 
Beck Case, above cited. 

So far as my attention has been called to the adjudicated cases un- 
der former statutes and to the provisions of the présent bankruptcy 
law, the trustée may properly be allowed counsel, when the situation 
requires such assistance, and fées of such counsel are properly allowed 
as part of the expense of the bankruptcy proceeding. In the absence 
of objection filed thereto, I must assume that the action of the référée 
was correct in allowing counsel fées for the trustée; that is, that the 
services were properly and actually rendered to the trustée, and are 
of the reasonable value found by the référée. 

The question remains whether notice to the creditors was a pre- 
requisite to this allowance by the référée. The section of the statute 
(section 64, par. "b") as to debts having priority of payment does not 
expressly require notice to the creditors bef ore coet of administration 
can be determined and allowed. In the section (section 58, par. "a") 
which States in what matters notice to creditors must be given, no re- 
quirement appears for such notice when costs of administration are to 
be settled and allowed; and my attention has not been directed to 
any other provision of the sta.tute, nor of the gênerai rules, making 
such notices obligatory to the settling of such costs. Is there any 
good reason otherwise requiring such notice? It is assumed that 
creditors whose claims are flled with the référée will inform them- 
selves of the gênerai proceedings in the estate sufiQciently, at least, to 
advise them of its gênerai status, and file their objections, and, if neces- 
sary, tate the proper steps for review of whatever orders and pro- 
ceedings they may wish reviewed. They are thus given abundant 
opportunity for guarding against improper allowances. If the référée 
shall deem it proper, whether because of the peculiarity of the claim 
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f or costs Or expenses, or for any ôther reason by him deemed sufflcîent, 
I séé ïi<) objectîôïi' to Ms flxing a ïiiûe for the heàring ïtiid lîôtifying the 
creditôts thât at that time he will Jpass on the claim. But there oc- 
curs to me no» goiod reason why the costs and expénses of administra- 
tion must be passed upon by a creditors' meeting, before he shall pasa 
on the same. If at any time before the closing of the estate this court 
shall flnd that excessive attorney's fées hâve been allowed and paid, 
this court doubtless has the power to take v^hatever steps are found 
necessary to correct this improper allowance and payment. Thèse 
attorneys are on the roll of this court and subject to any proper order 
this court may make. 

I am of the opinion that notice to creditors îs not required before 
the référée can settle proper attorney's fées. The attorneys in whose 
favor were allowed attorney's fées in the pending case hâve asked that 
this court refer back to the référée the matter herein certifled for re- 
viev?. Under the circumstances disclosed, this request appears to be 
reasonable. The pending matter is theref ore ref erred back to Référée 
Lee, with directions to take such further action relating thereto as 
may be found right and just. 



In re HIXON. 

(District Court, S. D. lowa, Central Division. April 6, 1899.) 

No. 502. 

1. BANKRUPTCT—DiscHARflE— Opposition. 

The bankrupt's application for discharge wlll not be refused unless op- 
poslng creditors allège, and sustaln the burden of proving, facts sufflcient, 
under the act, to def eat the application. The formai prerequisites to a 
discharge having been complléd with, the Judge will not, of his own mo- 
tion, seek ont grounds for refusing to discharge the bankrupt 

2. Same — Spécifications in Opposition. 

Creditors opposing the bankrupt's application for discharge must set 
forth the partlcular and spécifie facts on which thelr opposition is based. 
Spécifications alleging thàt the bankrupt has "concealed a part of his 
effects from the court," and has, "in contemplation of becoming bankrupt, 
made payments, transfers, and assignments of his property for the pur- 
pose Of preferring a créditer," are too vague, gênerai, and indeflnite to 
prevent the granting of a discharge. 

In Bankruptcy. On application of bankrupt for discharge. 
Binford & Snelling, for bankrupt 

WOOLSON, District Judge. Certain creditors hâve filed herein 
what they term "spécifications" of "the grounds of opposition" to 
granting discharge herein. The files show that ail the merely modal 
prerequisites to granting discharge hâve been fulfllled. TJnlees thèse 
"spécifications" in opposition, etc., shall prevent, the bankrupt is en- 
titled to his discharge. Section 14, par. b, provides that "the judge 
shalj hear the application for a discharge, and such proofs and pleas 
as may be made in opposition thereto by parties in interest," etc. 
General order 33 provides, "A créditer opposing the application of 
a bankrupt for his discharge, • « * ghall enter his appearance in 
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opposition thereto on the day when the creditors are required to show 
cause, and shall file a spécification in writing of tlie grounds of his 
opposition, within ten days thereafter," etc. Rule 12 of the banli- 
ruptcy rules provided for this district further simplifies this matter by 
providing that such appearance and grounds of opposition shall be filed 
witb the référée having the bankruptcy case in charge. Abundant 
opportunity is given for the examination, under oath, of the banlirupt 
at the first meeting of creditors, and afterwarde at the time by the 
référée fixed for filing written appearance of creditors (paragraph 1 
of rule 12), thus enabling the créditer to secure the opportunity of 
a second examination of the bankrupt in the light of such facts as the 
créditer may hâve learned after said first meeting. No doubt, upon 
a proper showing, the référée would provide opportunity for examina- 
tion of the bankrupt between thèse two meetings. Thus the créditer 
has at his command abundant opportunity to ascertain particular and 
spécifie facts on which to base whatever opposition he desires to make 
to the discharge of the bankrupt. If, on such examination, the sworn 
testimony of the bankrupt discloses facts whose existence would pre- 
vent such discharge, the creditor is afforded ready opportunity to 
specify and présent same. If, however, such sworn teetimony is 
claimed to be materially false, and the creditor can prove the truth, 
then such creditor can readily specify the particulars wherein such 
false oath is alleged, so that court and bankrupt may easily compre- 
hend same. The same gênerai suggestions are correct as to the other 
grounds whose proven existence would defeat discharge. But it is 
incumbent on the creditor to assert and prove the existence of facts 
sufificient, under the statute, to defeat discharge. On the creditor is 
the burden of proof. "The judge shall * • » discharge the ap- 
plicant, unless," etc. The judge will not of his own motion seek out 
grounds for refusing discharge, whcre the essential statutory pre- 
requisites in the bankruptcy proceedings hâve been met. And since 
abundant opportunity is thus afforded the creditor for particularly 
and definitely ascertaining the exact grounds upon which a discharge 
should be refused, if such grounds exist, no injustice is done to the 
creditor by requiring that for which the statute, gênerai orders, and 
rules provide, viz. "spécification" of such grounds. Tliis is due to the 
bankrupt, that he may prépare to meet such grounds. It is due, also, 
to the court, that the court may hâve a deflned limit within which évi- 
dence and argument may be confined. The statute (section 14) states 
in most gênerai terms the "grounds" for refusing discharge. Plainly, 
this was necessary, since, with the gênerai boundaries so cleariy 
stated, we could the more accurately and readily détermine whetheV 
a spécifie state of facts was included therein. Èqually manifest is it 
tliat a part of the duty of an opposing creditor is to so cleariy and 
speciflcally state tlie facts constituting the grounds of his opposition 
that the court may know whether such grounds are within the terms 
of the statute. The grounds of opposition, as specifled in the pending 
case, are stated substantially in the words of the statute. viz.; He 
has "concealed a part of his eflects from the court. He has, in con- 
templation of becoming a bankrupt, made payments, transfers, and as- 
signments of his property for the purpose of preferring a creditor 
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having a clàim agaiiïSt Mm, and tb preyeut same comîng into the handa^ 
of the trustée." , Occasions m^tj; arise wliëre the opposing créditer can- 
not specify with completie exactnésS the grounds he urges; that is, 
in spme particulars he may not havé sùcceeded, af ter diligent effort, in 
ascçrtaining ail the détails. But, if he expects to prove bis alleged 
grouiidé,he must hâve knowledge of that which he expects to prove, 
and càn to that extent specify. Of what avail, as a part of pending 
proceédings, is it that the bankrupt is charged with having "concealed* 
a part qf his effects," etc., or of hàvinjg "made payments^ 'trànsfers, and 
assignménts of his property with the purpose." etc. ? Such charges 
inform néither the court nor bankrupt of the grounds — the facts — ■ 
which are charged. Ihdéed, thèse charges cannot, in àny proper sensé, 
be terihed '%ecîfications," but are plain'ly and grosëly generalizations. 
Cotinsel, in drâwing and flling sàme, must havè known, upon a mo- 
ment's reflection, that a trialw-ould not be had thereon, and that it 
was impossible for the judge to refer the same to the référée, to take 
testiniony thereon. Hë must bave known that, before issue could be 
takèn thereon, an amen^ment must be made which should specify 
the grrtuhds intended to be urged. On the face of the papers, it would 
see:mth^t thèse "speciÏÏ&tions" must hâve been entered either to 
stand tb the bankrupt aLs' a thrèat of f urther trouble; unlees in some 
way the clàims of thèse èreditors were met, or for ,ttië purpose merely 
of càuéing postpônement aind delay in thé granting bf me discharge, — ■ 
so cértàiki is it that thèse misc^Ued "spécifications'* do hot specify. I 
am hot àdvised further than by thé papers themselves. The files show, 
that ail the modal prere<iuisiteis to discharge hâve béen fully observed, 
and thàt^ unlesg the opposition of tbese créditer^ shall prevent dis- 
charge, siich discharge should now be ^tanted. 

The practiee of the bankthptcy courts, as heretofore followed in the 
màtter alïbve under considération, appears to hâve been substantially 
uniforna. 

Black, in his annotatéd volume on the preseiii: Bankruptcy Law, 
States thé folio wing (page âb): 

Allégations in opposition to a discharge are not sufflçient when they simply 
follow thé words of the statute; they must bé as exact as the spécifications 
in an indictment; and no intendnient will be made in fàvor of the pleàder. 
In re Butterfield, 5 Biss. 120. Fed. Cas. No., 2,247; In re Hill. 2 Ben. 136, Fed. 
Cas. No. 6,482; In re Freeman, 4 Ben, 245, Fed. Cas. No. 5,082. 

Collier, in his treatise On Bankruptcy, déclares (page 138) that: 

While the objections are not to be pleaded with the strictness of common- 
law pleadlng, yet it is necessary that the facts be alleged, and that such allé- 
gations be distinct, spécifie, and deflnite, so as to elearly Inform the bankrupt 
what he Is to dlsprove. If they are vague and gênerai, the court will dismiss 
them, or compel the objecting païty to be more deflnite. [Clting a number ot 
cases.1 

In re Graves, 24 Fed. 550, présented te Judge Coxe the point under 
considération. In that case the "spécification" he was con.sJdering 
was in the exact language of the statute, — ^in substance, that the bank- 
rupt, being a merchant, "had not kept proper books of account." The 
learned judge says: 

The authorities appear to be numerops and uniform that, under a broad, 
indeflnite allégation like the présent, the creditor may prove that the bànk- 
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rupt kept no books at ail, or thai he failed to keep any. one af the books 
necessary for the trânsiàction of the business in question. Having failed in 
thls, however. he cantiot enter into an exaniination of the books themselves, 
for the purpose of showing that they were carelessly kept, or kept ou a wrong 
principle. If sueh an issue is to be raised, the baukrupt must be advised of 
It by distinct, spécifie, and deflnlte statements of pleading. In Condiet's 
Case, 19 N. B. R. 142, Fed. Cas. No. 3,094, the court says: "It hàs been the 
uniform practlce under the baukrupt act to consider ail spécifications too 
vague and gênerai whieh charge the offense in tlie words of the act. The 
particulars in whlch the bankrupt has offended should be so set forth that he 
may be apprised of the précise matters wherein he is alleged to hâve trans- 
gressed," In F'rey's Case, 9 Fed. 376, the court says: "The objection being, 
therefore, to the manner in which the boolis are kept, and to imperfections 
or omissions therein, gênerai objections, like those above stated, are not suf- 
flcient. The particular irregularities or omissions must be pointed out in the 
spécifications, to entitle them to be considered." [And numerous cases ai'e 
cited.] 

The holding of Judge Coxe appears to be very favorable to the ob- 
jecting creditor, in that it would permit an issue to be raised wherein 
the omission alleged is not specifled. No more favorable holding 
has been pointed out to me. But even under that holding the spécifi- 
cations in the pending case must be held insuiïicient, as being too 
vague, uncertain, indefinite, and as not specifying. 

At the close of the extract from Collier appears the suggestion that 
the judge may compel the objecting party to be more definite. Doubt- 
less, this refers to the case where the objecting creditor has atfempted 
to specify, but has failed to push his spécification sufiiciently far into 
détail. Manifestly, the court would, in such a case, where the good 
faith in the attempt of the creditor is manifest, permit amendment. 
But such amendment ought to be permitted only where there is mani- 
fest an attempt of the creditor to specify. In such a case the court 
may properly grant opportunity for the présentation of the spécifie 
facts which the objecting creditor claims to exist. 

The conclusion is that the grounds, as alleged, do not juetify an in- 
vestigation thereof by the judge, and are not sufflcient to arrest the 
granting of the discharge for which application is made, The objec- 
tions are overruled, and the discharge is granted. 



In re WISE (flfteen cases). 

(Circuit Court, N. D. California. December 10, 1898.) 

Nos. 11,984^11,998. 

1. CCSTOMS DUTIES — CLASSIFICATION— "ENUM EU ATED" ARTICLES. 

To place an article among those designated as "enumerated," so that it 
does not come within the opération of the similitude clause of a customs 
law, it is not necessary that it should be speclfically mentioned. 

2. Same— Chinese Shoks. 

l'aragraph 450 of the tariff act of 1890, covering "boots and shoes made 
of leather," is applicable, in the absence of any restrictive words, to ail 
shoes made of leather, notwithstanding the fact that other materials are 
used in greater quantity; and Chinese shoes manufactured from varions 
materials, including leather, cotton, silk, thread, and felt, but of which 
leather is the component material of chief value, are dutiable under such 
paragraph, and not under paragraph 461, as articles, of which leather is 
the component part of chief value, not specially provided for. 
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This is an application by tbe United States for the review of a dé- 
cision of the board of gênerai appraisers as to the classification of cer- 
tain merchandise imported by Chee Chong & Co. 

Samuel Kmght, Asst. U. S, Atty., for CoUector Wise. 
Page, McCutchen & Eells, for importera. 

HAWLEY, District Judge. The merchandise in question consists 
of what is generally known as "Chinese shoes." The collector classi- 
fled the merchandise as cotton wearing apparel, of which cotton was 
the component material of chief value; and duty thereon was ex- 
acted at 50 per cent, ad valorem, under paragraph 349 of the McKinley 
tariff act of October 1, 1890. The importers duly protested against 
the action of the collector to the board of gênerai appraisers at New 
York, and in their protest stated : 

"The grounds of our objections are tliat said shoes are composed of several 
materlals, of which leather is the component material of chief value. We 
claim that they are entitled to entry at 25 per cent, ad valorem, as shoes of 
leathër, under paragraph 456, Act Oct. 1, 1890, or at 35 per cent, ad valorem, 
under paragraph 401 of the saine act." 

Inçluded in the protest were several cases of merchandise, which 
the board of appraisers found consisted of "cotton," and others of 
"silk," as the "component material of chief value" ; and as to thèse 
the appraisers afflrmed the décision of the collector. No question 
is involved in relation to the duty on such merchandise. The respec- 
tive parties hâve stipulated "that, in ail cases where the board of ap- 
praisers hâve sustained the action of the collector herein, such dé- 
cisions shall stand unaffected hereby." Tlie appraisers decided "that 
the shoes, of which leather is a component material of chief value, 
are dutiable at 25 per cent, under paragraph 456." Is this décision 
correct? Are the shoes dutiable under pîiragraph 456, as contended 
for by 'tb& importers, or are they dutiable, as contended for by the 
governmènt, under paragraph 461, or, if not specially provided for in 
this act, are they dutiable under this section by virtue of the "simili- 
tude clause" of section 5 of the tariff^ act? Thèse provisions of the 
act, in so far as they are material to the question herein involved, 
read as follows: 

"(456) • • ♦ Boots and shoes made of leather, 25 per centum ad va- 
lorem." 

"(461) Manufactures of leather, fur ♦ * * or of which thèse substances 
or either of them is the component material of chief value, ail of the above not 
specially provided for in this act, thirty-flve per centum ad valorem." 

"Sec. 5. * * * And on articles not enumerated, manufactures of two or 
more materials, the duty. shall be assessed at the highest rate at which the 
same would be chargeable if composed wholly of the component material 
thereof of chief value; and the words 'component material of chief value' 
wherever used in this act, shall be held to mean that component material 
which shali exceed in value any other single component material of the arti- 
cle; and the value of each component material sliall be determined by the 
ascertained value of such material in its condition as found in the article. 
If two or mbre rates of duty shall be applicable to any imported article it 
shall pay duty at the highest of such rates." 

No évidence bas been presented that the shoes in question are 
commercially known as "shoes made of leather." There is no evi- 
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dence as to their particular cliaracter or désignation, except an exhi- 
bition of the shoes themselves. The respective parties hâve, how- 
ever, stipuîated, for the purpose of this case, "that it shall be con- 
Bidered as proven herein that the merchandise involved in thèse suits 
are Ohinese shœs, manufactured from varioua materials, such as 
leather, cotton, silk, thread, and felt, of which ahoes, leather is the 
component material of chief value." 

The similitude clause applies only to nonenumerated articles. Ar- 
thur V. Sussâeld, 96 U. S. 128. I am of opinion that the similitude 
clause has no application, and that the article is an enumerated arti- 
cle, within the meaning either of paragraph 456 or paragraph 461 
of the tarifif act. The law is well settled that to place an article 
among those designated as "enumerated," m as to take it ont of the 
opération of the similitude clause of the customs revenue laws, it is 
not necessary that it should be speciflcally mentioned. Arthur's 
Ex'rs V. Butterfleld, 125 U. S. 71, 76, 8 Sup.. a. 714; Mason v. Kob- 
ertson, 139 U. S. 624, 626, 11 Sup. Ct. 668; Liebehroth v. Robertson, 
144 U. S. 35, 40, 12 Sup. Ct. 607, and authorities there cited. 

It is argued on behalf of the collector that, if congress meant to in- 
clude Chinese sho^s in paragraph 456, it would hâve used language 
more appropriate therefor, — as, for instance, by inserting the phrase 
"or of which leather is a component part," or "of which leather is the 
component material of chief value," or "made wholly or in part of 
leather." There are doubtless many cases where such reasons could 
be, and hâve been, used ; but I f ail to see any great force in the 
argument as applied to the présent case, because the same argument 
could be as effectively urged as a reason why paragraph 461 does not 
apply, in that it does not state that its provisions should apply to 
"shoes not made principally of leather," as well as to other articles, 
not hereinbefore specifically enumerated, of which leather "is the 
component material of chief value." It may be that there is no good 
reason why congress should not, as it readily could, hâve used lan- 
guage that would more clearly hâve expressed the intention. But 
when Such words are left ont of a statute, either by oversight, design, 
or mistake, the courts, as a gênerai rule, hâve no power to supply 
the omission, but are bound to take the statute as congress made it, 
and interpret it in the hght aflorded by the language used. As waa 
said by Mr. Justice Story in Smith v. Rines, 2 Sumn. 338, Fed. Cas. No. 
13,100, "It is not for courts of justice, proprio marte, to provide for ail 
the defects or mischiefs of imperfect législation." An examination 
of the tariff act shows that in certain paragraphs there are certain 
articles named, descriptive in their gênerai character, and then para- 
graphs containing other descriptions which might, if they stood 
alone, be sufflcient to cover the same articles that are in other para- 
graphe either generally or specifically described. There are many 
décisions which refer to this condition of the tariff act. Arthur v. 
Morrison, 96 U. S. 108; Same v. Unkart, Id. 118; Same v. Stephani, 
Id. 125; Same v. Sussfleld, là. 128; Solomon v. Arthur, 102 U. S. 208, 
212. There is no inflexible rule in the interprétation of statutes. 
Courts, in attempting to construe statutes, are often "born unto 
trouble as the sparks fly upwards." It has been said of the statute of 
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frauda, of ;5:ng3[ain4j,"wlîic]j. Wia« ,04 ^^he ti^ne-of its adoption, coftsidere^ 
pertect in its parts, ancl bas been since adopteclii|n most, if nat ail, tlié 
States of the IJni#, that it took more décisions of thç courts than 
tUere arelettersifli th,e statuteto détermine; what it reaj^j^ méant. In 
fftct, tbere is at^il some doubt existing in the minda of many jurists 
and authors as to wbether jt reaïly bas been, or evér will be, made per- 
fectly clear. Lawson, in bis Leading Cases Simplïfled (page 56), says: 

"As was to be expected, the courts were soon çalled uponto interpret the 
difl^rçnt provisions of this statute. In fact they hâve kept at it for 200 years, 
sui(i ape, by no means through yet. Indeed, one iriay say that they hâve just 
got à good start." ' ' ' 

Our revenue, tariff laws, and customs dutiea are net, bpwever, al- 
lowed to remaiâ long enough. upon the statutes to enable courts to 
"get a good start" at their interprétation. They are, by the necessi- 
tîes of the timesj condition of the country, and change of administra- 
tions, being constantlyohanged. Whole clauses are removed, new 
classiflcations made, and: new phrases and sentences inserted in many 
of the paragraphs. Thia diversion has been indulged in simply to 
faintly illustrate the innumerable doubts and différences of opinion 
constantly arising between the collectors and importers in relation 
to tbiO customs duties imposed by the tariff act. This state of tbings 
is UBavoidable, 

The fa,et is that an act of congress must be construed witb spécial 
référence to its objecta and purposes, according to tbe true intent 
and jineaning of its ternis; and, when tbe législative intent is ascer- 
tainedj that, and only that, is to be our guide in interpreting it. In 
the very nature of the subject of imposing duties, on imported arti- 
cles, it would be exceedingly diflBcult, if not impossible, to make a 
spécifie descriptive désignation of eacb article that might be there- 
after imported. iChinese shoes of tbe same or similar character as 
are in issue in this case bave been imported into this country for 
more than 30 years- Congress, however, bas never deemed them of 
sufflciejit importance to give them a spécifie desigfiation under the 
head or name of "Ohinese shoes." My attention bas been called to 
bwt one case (that of Swayne v. Hager, 37 Fed. 780) where tbe sub- 
ject is, discussed. But that çase.sbeds but little, if any, light upon 
the matter presented in this case. There tbe coUector classifled tbe 
shoes as "wearirig apparel," under tbe fourteenth paragrapb of 
Scbedule K of tbe act of Marcb 3, 1883 (22 Stat. 509); and tbe im- 
portées claimed they came under the seventb paragrapb of the same 
scheduJe, , "ail manufactures of,cotton not specially; ^enumerated or 
providicd for in this act." The court found that cotton constituted 
the most valuable part of the material, and sustained tbe claim of 
the importers. ,Tbe paragraphe ijx tbe McKinleyact are différent 
Under paragrapb 456 we bave "boots and sboes made of leather"; 
and tbe stipulation is that, tbe shoes in controversy are manufac- 
tured from» various materials, such as leatber, cotton, silk, thread, 
and felt, of , which leatber is a component material of cbief value. 
From an inspection of tbe shoes, it might be ^aid that they are not, 
strictly speaking, leatber shoes; but they are shoes made in part, 
%t least, of leatber, and leatber is a component material of cbief 
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value. When congress used the term "shoes made of leather," it 
could not hâve intended, as suggested by counsel, that it meant only 
"shoes which are entirely made of leather." Such a restricted mean- 
ing cannot, of course, be accepted by the courts. The term "shoes 
made of leather" is descriptive, rather than denominative. It refers 
not to any particular class of shoes, but to ail kinds of shoes made 
of leather. There are many différent kinds of shoes made of leather 
which are composed of as great a variety of materials as the Chinese 
shoes. Cotton, felt, thread, and iron or steel nails are found in ail. 
In some, elastic, wood, paper, buttons, and bone are also found. 
And in some of thèse shoes it may, perhaps, with some degree of 
accuracy, be said that the articles therein found are no more dis- 
proportionate, in value, at least, to the leather, than the articles 
found in the Chinese shoes. If, therefore, leather is the prédominant 
article of greatest value, or a comjwnent part of chief value, I see no 
substantial reason why that test should not be applied, rather than 
the one claimed on behalf of the collector, — that it should be the ar- 
ticle forming the greatest bulk, or covering the most spaçe. The 
gênerai description of "shoes made of leather," in section 436, for the 
reason stated, seems to me applicable, in the absence of any re- 
strictive words, to ail shoes made of leather, notwithstandiUg the 
fact that other materials are. used, of a greater quantity or bulk. 
I am of opinion that the gênerai description should be given con- 
trolling eflect. 

Of the cases cited by counsel, the one bearing the closest analogy 
to the case in hand is Eobertson v. Glendenning, 132 U. S 158, 10 
Sup. Ot. 44. There the articles were embroidered linen handker- 
chiefs. The question vras vFhether the duty to be paid came under 
the eighth paragraph of Schedule J of the act of 1883, which covers 
"handkérchiefs," and also "other manufactures of ilax, jute, or hemp, 
or of which flax, jute, or hemp shall be the component part of chief 
value, 35 per cent, ad valorem," or under the eleventh paragraph of 
the same schedule, which specifled "flax or linen laces and insert- 
ings, embroidery, or manufactures of linen, if embroidered or tam- 
boured and not specially enumerated or provided for in this act, 30 
per cent, ad valorem." Prom the samples introduced in évidence, it 
appeared that the body of the cloth was linen cambric made of flax, 
and known ia trade as "embroidered handkérchiefs"; that the em- 
broidery was a substantial part of the handkerchief, and was done 
with cotton. The contention of the government was that the provi- 
sions of the statute should be construed as if they read, "On linen 
handkérchiefs 35 per cent, ad valorem, but if embroidered 30 per 
cent, ad valoilem." The court declined to accept this construction, 
and held that where an article is designated by a spécifie name, and 
a dnty huposed upo» it by such name, gênerai terms in a later part 
of the same act, although sulBcientiy broad to comprehend such 
article, are not applicable to it. See, also, Arthur v. Lahey, 96 U. 
S. 112, and authorities there cited; U. S. v. Wolff, 69 Fed. 327. 
The décision of the board of appraisers is afûrmed. 
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UNITED STATES r. SCHROEDER et al. 

(Circuit Court of Appeals, Second Circuit March 1, 1899.) 

. No. 58. 
OosTOMs DuTiKs— Tobacco. 

Tariff Act Oct 1, 1890 (26 Stat. 567), havlng no provision for "tobacco, 
nnmanufactured, not specIaUy enumerated or provlded for," thè portions 
. , of leaf tobapco which break off in liandllng the tobacco before It Is stem- 
med, or in the process of shipping, and ^re swept up, and are and can be 
nsed only for cigarettes and the fillers of the cheaper grades of cigars, 
and are not covered by any of the paragraphs of the tobacco schedule, 
may fairly be classlfied under paragraph 472 as waste. . 

Appeal from the (Jircuit Court of the United States for the South- 
ern District of New York. 

This cause; cornes hère upon appeal from a décision of the circuit 
court, Southern district of New York, reversing a décision of the 
board of gênerai appraisers which sustained a décision of the col- 
lector of the port of New York classifying a certain importation of 
tobacco for custpms duty. 87 Fed. 201. The importation consists of 
those portions of the leaf tobacco which break off in handling the 
tobacco before it is stemmed, or in the process of stripping. 

Henry C, Platt, for appellant. 
Wm. B. Hill, for appellees. 

Before WAUiACE, LACOMBE, and SHIPMAN, (Circuit Jtidges. 

LACOMBE, Circuit Judge. The local appraiser who examined the 
importation reported it "as assimilating to, and as à matter of fact 
beihg, a Aller tobacco"; and the collector assessed duty thereon un- 
der paragraph 243 of the act of October 1, 1890. 26 Stat. 567. The 
flrst paragraph in the tobacco schedule (242) provides for "leaf to- 
bacco, sùitable for cigar wrappers." No one contends that the im- 
portation is within the provisions of thât paragraph. Paragraph 243 
reàds as foUpWs: "(243) Ail other tobacco in leaf, unmanufactured 
îl,nd not stemmëd,' thirty-flve cents pér pound; if ^tënlmed, fifty cents 
per pound." !Pa,ra:graph 244 reads: "(244) Tobacco, manufactùrçd, of 
ail descriptions, fiot specially enumerated or provided for in this act, 
forty cents per pound:" ïhe remaining paragraphs of the schedule' 
are 245, covering snliff of ail descriptions, and 246, covéring cigars, 
cigarettes, anâ cheroots. Comparing this schedule with the tobacco 
schedule in th'ei hext preceding tariff act (Acts 1888, c. 121, 22 Stat. 
502) it appeàrs that congresa has omitted a provision for "tobacco, 
unmanufactured, not specially enumerated or provided for," which 
vrbuld seein tô coyer the merchandise in question. This provision of 
the ear lier act beîhg omitted, the question to be determined is, under 
'w^hich one o' the provisions of thé act of 1890 is this scrap Aller to- 
bacbo to bé clàssifled? 

It may well bi^ that, as found by the local a.ppraiser, it bears a 
enflacient similitude to the leaf tpbaéco of pai-dgraph 243 to war- . 
rant its classiAcation thereunder; but the section of the tariff act' 
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directing classification according to similitude applies only to non- 
enumerated articles. The board of gênerai appraisers aifirmed thé 
décision of the collector, stating in its opinion that such action was 
in accordance with a décision of the circuit court of appeals, Seventh 
circuit (Sheldon v. U. S., 5 C. G. A. 282, 55 Fed. 818). In the case 
cited, however, the collector had classifled the importation not as 
"tobacco in leaf, unmanufactured" (paragraph 243), but as "tobacco, 
manufactured of ail descriptions not specially enumerated," etc., un- 
der paragraph 244. The court sustained this classification. The 
Sheldon Case, therefore, is no authority for the proposition that an 
article such as this is to be classifled as '-ail other tobacco in leaf, 
unmanufactured" (paragraph 243); nor, indeed, is it authority even 
for the classification it sustained. The suprême court had occasion, 
in a later décision (Seeberger v. Castro, 153 U. S. 32, 14 Sup. Ct. 766), 
which cited the Sheldon Case, to consider the question whether sucli 
tobacco is "manufactured," in the sensé of the word as used in the 
tariflf act. The particular act then under considération was the tariff 
of 1883, but the language of the paragraph (249) is the same, — "to- 
bacco manufactured, of ail descriptions, not specially enumerated," 
etc. The tobacco before the suprême court was "scraps, * * ♦ 
clippings from the ends of cigars, and pièces broken from the tobacco 
of which cigars are manufactured, in the process of such manufac- 
ture, and not fit for any use in the condition in which the same are 
imported, and that their only use is to be manufactured into ciga- 
rettes and smoking tobacco." The court held that such "clippings 
are the mère waste resulting from a process of manufacture, and not 
in themselves manufactured articles." It did not classify thèse scraps 
for duty under paragraph 493 of the act of 1883, as "waste, ail not 
specially enumerated"; finding a niuch more spécifie provision in 
the tobacco schedule, viz. "tobacco, unmanufactured, not specially 
enumerated," etc., — a provision, be it noted, which is not found in 
the act of 1890 now under considération. Manifestly the présent im- 
portation cannot be classified as "tobacco manufactured," and, in- 
deed, neither the collector nor the importer contends that it should 
be so classified. 

The importer contends that the tobacco is dutiable under paragraph 
472: "Waste, not specially provided for in this act ten per centum 
ad valorem." The following summary of the évidence, which was 
entirely uncontradicted,- — the government calling no witness, — indi- 
cates the characteristics of the importation in controversy: The 
clippings and cuttings of cigars are known to the trade as "clip- 
pings." "Scrap tobacco," however (the trade-name of the article 
hère imported), Constitutes a class of its own; coming to this country 
in baies of a peculiar size, diflering from those of wrapper or aller 
tobacco. It is the part that falls when stripping the tobacco to 
prépare the leaf to go into the cigar. In the process of manufac- 
turing cigars, they take tobacco in the leaf, put it first on racks to 
dry, then in barrels to sweat, and then put it on the cigar maker's 
table. In ail this handling, — racking, barreling, taking out and 
putting on the table, — there is always more or less breakage of the 
tobacco leaf; and the particles which fall in handling, and those which 
93 F. ^29 
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are broken from the leaf in thé process of stemming, màke this scrap 
tobacco. They drop to the floor, and are swept up. It is worth 
about one-quarter the value of the tobacco leaf from which it cornes. 
The breaking is not intentional. In the rough handling of the leaf 
in tearing ofl the stem, pièces fall to. the floor, which the workman 
does not stop to pick up, but which are subsequently collected from 
the floor as scraps. It ia principally used for cigarettes and the 
cheaper grades of cigars, — the cheaper grade of a Havana Aller 
cigar,— and can only be used for fillers. The term "leaf tobacco," 
in the trade, ia applied to anytMng that is on the stem, or in its 
original form with the stem taken out. Thèse "Aller scraps" seem 
not to be within the ordinary meaning of the phrase "tobacco in leaf," 
and there is nothing to indicate that trade usage so classifles them, 
They are therefore not covered by any of the paragraphs of the 
tobacco schedule, but may fairly be classiAed as waste, — spoiled, 
superfluous, or rejected material, which is of the same kind as the 
material utilized for the intended purpose. Standard Varnish Works 
V. U. S., 8 C. G. A. 178, 59 Fed. 456; U. S. v. Dean Linseed OU Co., 31 
C. C. A. 51, 87 Fed. 453. The décision of the circuit court is affirmed. 



HIGH V. COTNE, Tax Colleetôr. 

(Circuit Court, N. D. Illinois. February 28, 1899.) 

No. 25,091. 

Intehstai, |Ibvbnub— War Revenue Act of 1898— Constitutionalitt of Suc- 
cession Tax. 

tJnaer the rules of construction làld down by the suprême court in 
analogotis cases, the succession taxi lor duty Imposed by the war revenue 
act of June 13, 1898 (sections 2fr-31), cannot be held unconstitutional on 
the ground that It is a direct tax, nor for want of uniformity because it 
exempts from its pperatlon ail legacies under the value of $10,000, nor 
as an exercise of a power which belongs exclusively to the states. 

On Demurrer to Bill. 

Pence, Carpenter & High, for complainant. 
S. H. Bethea, U. S. Diet. Atty., for défendant. 

SEAMAN^ District Judge. The bill is flled to enjoin the imposition 
of the succession tax or duty which is provided by sections 29, 30, 
and 31 of the act of congress approved June 13, 1898, and is predi- 
cated solely upon the alleged unconstitutionality of thèse provisions. 
The contention is that the tax or duty is opposed to the constitution 
upon the following grounds; (1) That it constitutes a direct tax upon 
the legacies in question, both in effect and by the express terms of 
the act; (2) that it is not uniform, for the reason that it exempts 
from its opération ail legacies under the value of $10,000; and (3) 
that the right of inheritance is a privilège or franchise, within the 
exclusive power of the states to grant and regulate, and not subject 
to abridgement or taxation by the gênerai government. Unless one 
or the other of thèse propositions can be upheld, it is manifest that 
the bill states no ground for relief, and the demurrer must be sus- 
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taine^. The questions are interesting, an(J the ability and thorough.- 
ness with wliich they hâve jjeen presented would justify a review of 
the authorities cited, and an extended etatement of the grounds upon 
which my conclusions are based, aside from the doctrine of stare 
decisis; but with the pressure of other duties, and the belief that 
there will be a review by the suprême court, I am satisfled that an 
early décision is more désirable for the parties than an opinion which 
would necessarily call for delay. It is the duty of the courts to sus- 
tain ail enactments by the législative branch of the government, 
either national or state, unless they clearly transcend 'the lawmaking 
power; and no such enactment must be held for naught because of 
doubt, or for any reason short of absolute conviction. Another rule 
must be premised as controUing the circuit courts at least, — that 
individual convictions must yield when the constitutionality has been 
determined by the court of final resort in a case which is applicable. I 
hâve examined with care the Une of décisions by the suprême court 
upon questions of taxation in which the constitutional provisions in- 
volved in this case were interpreted, and my conclusions, briefly 
stated, are as folio ws: 

1. Prior to the income tax décisions in the Pollock Cases, 157 U. S. 
429, 15 Sup. et. 673, and 158 U. S. 601, 15 Sup. Ct. 912, the opinions 
of the suprême court tended to narrow the définition of direct taxes 
which were inhibited by the constitution to capitation or poil taxes 
and taxes on land. By the Pollock Case that définition was extended 
to include personalty and incomes derived from investment in real 
estate or personal property. It is unnecessary to review the interpré- 
tations which are there considered, as it seems manifest that the pre- 
vailing opinion by the chief justice carefully préserves the distinction 
under which a duty or tax of the character imposed by this act is up- 
held as one upon the privilège of succession, or upon dévolution of 
property, of the nature of excise. Certainly, the décision in Scholey v. 
Rew, 23 Wall. 331, by which a provision was sustained quite identical 
in terms, so far as material to this point, was neither overruled nor 
questioned in the Pollock décision, but stands unimpaired as a rule 
of décision which must govern this court, notwithstanding the référ- 
ence in the opinion to the former income tax as of analogous nature. 
The view thus indicated of the distinction in an inheritance or suc- 
cession tax is well fortifled by the opinion in U. S. v. Perkins, 163 
TJ. S. 625, 16 Sup. Ct. 1073, which sustains a tax of that species charged 
under a statute of the state of New York against a legacy in favor of 
the United States bequeathed by a citizen of that state. As there 
held: "The tax is not upon the property in the ordinary sensé of the 
term, but upon the right to dispose of it; and it is not until it has 
yielded its contribution to the state that it becomes the property of 
the legatee." So, in Magoun v. Bank, 170 U. S. 283, 18 Sup. Ct. 594, 
the same interprétation is upheld. 

2. As an original question, the objection of want of uniformity 
through the important exemption feature of this statute would im- 
press me as one of great force; but in considération of the fact that 
the same question was directly presented in the income tax cases, and 
was left undecided, because of an equal division of the members of the 
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ctort, ânfl in the light of rulings under state statutes where the objec- 
tioQ would seëih to be equally open under certain of their constitu- 
tiopi, I flnd Ho Warrant for holdiiig that the provision is undoubtedly 
bctjfa&d the poWer of congress. 

S. Upon the third proposition I cannot regard the duty as an inter- 
férence with the rights of the states, àlthough the doctrine, f requently 
pronounced, that the right to tax is the right to destroy, lends plausi- 
bility to that contention. I am therefore of the opinion that the dé- 
marrer muet bp sustained upon authority. 



BERKOWITZ V. TJNITBD STATES. 

(Circuit Court of Appeals, Thlrd Circuit. March 10, 1899.) 

No. 27, September Term. 

1. CRiMiKAii Plbadino— Autrefois Acquit. 

A sworn statement by a défendant that he was on a certain date ar- 
ralgned and acquitted on an Indfctment speclfled In the statement, In the 
same court In which the second trial occurs, and that the "offence to which 
he is now called upon to défend the facts and clrcumstances is * * * 
the same offence of which he was heretofore acquitted" is properly to be 
treated as a plea of former acquittai. 

2. Samk-'Former Jeopardt— Misdbmeanohs. 

The fifth amendment of the Constitution of the United States prorlding 
that no person shall be subject for the same offence to be twice put in 
Jeopardy of llfe or limb applles to misdemeanors as well as treason and 
felony, 

8. CONSPlRACT AGAINST THE UNITED StATÉS— MisDBMEANOR. 

As at common law a consplracy to commit a mlsdemeanor or felony 
was bnly a mlsdemeanor, so consplracy under Eev. St i 5440, not being 
declared a felony, is also merely a mlsdemeanor. 

4. Cbiminal Law— Mbrgbr ov Offencbs. 

The doctrine of merger of offencés does not apply as between misde- 
meanors, and hence a mlsdemeanor which Is the object of a consplracy 
is not merged In the latter offence, nor Is the offence of consplracy 
merged in such consummated mlsdemeanor. 
B. Pai-se Natubai-ization Cebtificates— Uttbrisgj— Misdembanor. 

Rev. St. § 5424, providing that any person who utters, sells, etc., any 
false naturalizatlon certiflcate shaJl be punished, etc., not having declared 
such Offence a felony, and having repealed the former acts malilng it 
such, the offeiïce was reduced to a mlsdemeanor. 
ft. Same— Former Acquittai-. 

An indlctment under ReT. St. § 5440, charging a défendant with con- 
spirlng to utter as true false naturalizatlon certiflcates In violation of Id. 
§ 5424, charges an offence différent from that under the latter section, 
and hence an acquittai on the indlctment for such conspiracy is not a bar 
to a subséquent prosecution for the offence of utterlng, etc. 
Acheson, Circuit Judge, dissentlng. 
(SyllabuB by the Court.) 

In Error to the District Court of the United States for the Eastem 
District of Pennsylvania, 

W. W. Ker, for plaintifE in error. 

James M. Beck and Francis Pisher Kane, for the United States. 

Before AOHESON and DALLAS, Circuit Judges, and BRAD- 
FORD, District Judge. 
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BKiADFOED, District Judge. Tlie plaintiff in error and Richard 
W. Merrick were indicted in the court below under section 5440' 6f 
tlie revised statutes as amended by the aet of May 17, 1879, for unlaw- 
fully conspiring together to utter as true certain false certiflcates 
of naturalization to flve persons respectively named in the several' 
counts of the indictment. The indictment contained ten counts, and 
the conspiracy charged was treated in the flrst flve counts as one 
to commit an oftence against the United States, and in the remain- 
ing counts as one to defraud the United States. On the above men- 
tioned indictment, being No. 19 of the February Term, 1898, the de- 
fendant, having pleaded not guilty went to trial and was acquitted. 
Subsequently an indictment under section 5424 of the revised stat- 
utes, containing fifteen counts, was found in the court below against 
the dçfendant, being No. 16 of the May Term, 1898, charging him in 
the flrst flve counts with unlawfuUy selling,in flve other counts with 
unlawfully disposing of, and in the remaining counts with unlaw- 
fuUy uttering as true, certain false certiflcates of naturalization to 
flve persons respectively named in the several counts of each class; 
ail of thèse persons respectively bearing the names of the persons 
mentioned in the former indictment for conspiracy as those to wlioiii 
false certiflcates of naturalization were uttered, and ail the alleged 
false certiflcates mentioned in the last indictment being in words, 
letters and flgures the same as those set forth in the flrst. Tlie de- 
fendant upon or immediately before his arraignment on the last in- 
dictment presented to the court and caused to be filed a verifled 
allégation or plea, as follows: 

United States of America ) May Sessions, 1898. 

vs. [• 

Isidor Berkowitz. ) Xo. 16. 

Isidor Berliowitz the above named being duly sworn according to law 
doth dépose and say: Tiiat on the 23d day of February, A. D. 1898. lie 
was arraigned and acquitted on a bill of indictment No. 19 February Ses- 
sions, 1898. And that the offence to which he is now called upon to de- 
J'end the facts and eircumstances is substantially and in fact the same 
offence of which he was heretofore acquitted as aforesaid, and therefore prays 
judgment of the Honorable Court. Isidor Berlvowitz. 

Sworn and subscribed to before me this 17th day of May, A. D. 1898. 

Charles S. Lincoln. 
Clerk District Court, United States. , 

It does not appear from the record that any issue was taken upon 
the matters of fact set forth in the allégation or plea, or that any de- 
murrer thereto was filed; and it is admitted by counsel on both 
sides that no such issue was taken and that no demurrer was flled. 
It does appear, however, from the record that "arguments having 
been heard and due considération having been given thereto, the allé- 
gation or plea of the défendant"' was overruled by the court. Xo 
exception was taken by the défendant to the action of the court in 
this regard. Thereupon the défendant pleaded not guilty and went 
to trial. A gênerai verdict of guilty was rendered, and he was sen- 
tenced to fine and imprisonment at hard labor. To reverse this judg- 
ment the présent writ of error was taken. 

The flrst and third assignments of error présent the only questions 
before us for détermination. They allège error in "overruling the de- 
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fendant's plea qI 'autrefois aequit,'" and in |'not permittiug the de- 
fendant's ;plea ,of 'autrefois apqujt' to ,be determined by a jury.*' Wg 
fipd;,no e^ror on tlie latter point. Tiie sworn allégation pf the de- 
fendapt, while informai, , ni9,j fairly be consiçjered a plea of former 
acciuittal. , ; 1 Ilj , wa^ so çonsidered by the court below. It allèges 
itfca,t the dèfetn^ant "was arraigned and acquitted on abill of indict- 
mient, No. Ip, February Cessions, 1898." ^That indictment haying 
ibeen found in the court below, it was unnécessary to refer to it in 
the plea more, particularly. The same force must be given to the 
plea as if it contained a copy or a particular récital of the former 
indictment. j The plea further allèges in effect identity of offences 
«h^rged in the two indietrnents, and identity of certificates of natu- 
ralization an^ of persons alleged tp hâve received the same. Al- 
though no demurrer to the plea was flled, the objection orally made 
on the p^rt of tlj.e government to its sufflciency had the effect of a 
gênerai denjuprer, and, tbe arguments, which ensued without ob- 
i^ction on tlie part of the défendant as to the mode of procédure, 
ivere equiyale-nt to a joinder in demurrer. The substantial facts 
aUeged in the plea were thereby admitted to be true, The allégation 
of identity of; ofEences chargpd in thë two indietrnents, in so far as 
it involyed, ^^tter of law, was not admitted tp be tme by the de- 
Tuiirrer, ^uch matter being solely for the considération; of the court. 
The counts ip the former indictment were conflned ,tp alleged cpn- 
spiracy tpi ufter as true false certiflcates of naturalization. In the 
prissent indictnpient the défendant is charged in the flrst class of 
counts wîth unlawfully selling, in the second class with uniawfuUy dis- 
posing of, and in the third class with unlawfully uttering as true such 
false certiflcates. Assùming for the purposes of this case that a 
former acquittai or conviction of a person on a charge of unlawfully 
uttering as true false certificates of- naturalization to certain persons 
would, if properly pleaded, operate as a bar to a subséquent prose- 
eutlon of the former défendant for unlawfully selling or disposing 
of the satne certiflcates to the same persons in the saniè transaction 
in which the uttering occùrred, we are brought to the main ques- 
tion. 

The flfth amendment of the constitution déclares "nor shall any 
person be subject for the same offence to be twice put in jeopardy 
of life or limb." This cohstitutional guaranty by a libéral construc- 
tion is held tp apply to misdemeanors as well as to treason and fel- 
ony. Has the défendant been twice piit in jeopardy for the same of- 
fence? Section 5424 of fhe revised statutes, under which he was con- 
victed, provides, araong other things, that every person who utters, 
sells, disposes of, or issues jas true or genuine any false certiflcate of 
naturalization 'fshall be punished by imprisonment at hard labor not 
less than pne.year, nor more than flve years, or by a fine of not less 
than three; b'^ndred doliars nor more than one thousand dollars, or 
by both such fine and iniprisonment." Section 5440 as amended, 
the trial of the défendant under which resulted in his acquittai, is as 
follows: 

"If two or more persons conspire either to commit any offense against the 
Dnlted States or to defraud the United States in any manner or for any pur- 
pose, and one or more of such parties do any act to effect the object of the 
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conspiracy ail the parties to such conspiracy shall be liable to a penalty of not 
more than ten thousand dollars, or to Imiirlsonment for not more than twa 
years or to both fine and Imprisonment In the discrétion of the court." 

The words "any act to effect the ohject of the conspiracy" apply as 
well to an act which of itself fully accomplishes that object as to 
an act merely in furtherance of it. Offences under the above two 
sections are punishable with imprisonment for more than one year 
in a state prison or penitentiary and are, therefore, infamous crimes 
within the meaning of the constitutional provision that "no person 
shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a grand jury," &c. It is 
owing to the infamy of the punishment that this safeguard is ex- 
tended to one accused of such an offence. But it by no means fol- 
lows that everv infamous crime is a felony. In Bannon t. U. S., 
156 U. S. 464, 15 Sup. Ct. 467, the court said: 

"Neither does it necessarlly foUow that because the punishment afflxed to 
an ofCence is infamous, the ofCence itself is thereby raised to the grade of 
felony. The word 'felony' was used at common law to dénote offences which 
occasioned a forfelture of the lands or goods of the oflCender, to which capital 
or other punishment might be superadded according to the degree of guilt. 
* * * If such imprisonment were made the sole test of félonies, it would 
necessarily foUow that a great many offences of minor importance, such as 
selling distilled liquors without payment of the spécial tax, and other analo- 
gous offences under the internai and customs revenue laws., would be treated as 
félonies, and the persons guilty of such offences stigmatized as félons. * * • 
By statute In some of the States, the word 'felony' is deflned to mean offences 
for which the oft'ender, on conviction, may be punished by death or imprison- 
ment In the State prison or penitentiary; but in the absence of such statute 
the word is used to designate such serions offences as were formerly punishable 
by death or by forfelture of the lands or goods of the offender." 

At common law a conspiracy to commit a misdemeanor or a felony 
was only a misdemeanor. So conspiracy under section 5440, not be- 
ing declared feloiiy, is aiso merely a misdemeanor. Is the uttering 
as true a false certiflcate of naturalization under section 5424 a mis- 
demeanor, or a felony? The doctrine of merger is not applicable as 
between misdemeanors. A conspiracy to commit a misdemeanor is 
not merged in the misdemeanor when committed. Hence it follows 
that where the offence which is the object of the conspiracy 
amounts only to a misdemeanor against the United States there is 
no merger in it of the offence of conspiracy, nor is there a merger 
of the offence constituting such object in the offence of conspiracy. 
There is much contrariety of opinion on the question whether, in 
the absence of a statute, a conspiracy to commit a felony is merged 
in the consmnmated felonv. 2 Whart. Cr. Law (8th Ed.^ § 1344; 1 
Bish. New Cr. Law (8th Ed.) § 814; 2 McClain, Cr. Law, §'979. It is, 
however, unnecessary to décide this point. It may be observed in 
passing that, if the uttering of false certificates of naturalization 
were a felony, and if the commission of that felony would merge a 
conspiracy to commit it, the former indictment against the défend- 
ant should hâve charged, not a conspiracy, but its consmnmated ob- 
ject, and the défendant could not properly hâve been convicted on 
the indictment for conspiracy. The offence of uttering as true false 
certificates of naturalization in the United States is purely of stat- 
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utory origin. It has never involved tlie conséquences incident to 
felony at common law, It lias never been made felony except by 
express législative déclaration to that eft'ect, and, whenever it bas 
been: so d«çlared, it has been felony, not by teason of the essential 
nature of the offence, but solely by virtue of such express déclara- 
tion. Without such déclaration it would be only a misdemeanor. 
Section 13 of the act of March 3, 1813j for "the régulation of seamon 
on board the public and private vessels of the United States" {2 
Stat. 809), provided, among other things, that any person who should 
"passy utter, or use as true, any false, f orged or counterfeited cer- 
tiflcate of citizenship" should be "deemed and adjudged guilty of 
felony," &c. So, section 2 of the act of July 14, 1870, "to amend 
the naturalization laws and to punish crimes against the same, and for 
other purposes" (16 Stat. 254), provided, among other things, that 
any person who should "utter, sell, dispose of, or use as true or 
genuine," any false certiflcate of naturalization should be "deemed 
and adjudged guilty of felony," &c. By the act of June 22, 1874, 
"tO'i"evise and consolidate the statutes of the United States, in force 
on the' flfst day of December, anno Domini, one thousand eight 
hundred and seventy-three," it was provided, with respect ta stat- 
utes gênerai and permanent in their nature, that "ail acts of Con- 
gress passed prior to said flrst day of December one thousand eight 
hundred and seventy-three, any portion of wMch is embraced in 
any section of said revision, are hereby repealed, and the section 
applicable thereto shall be in force in lieu thereof." Eev. St. § 5596. 
Section 5424, while clearly deflning the offences thereby made pun- 
ishable, does not déclare them félonies. Tlie one thing which could 
hâve made them félonies is omitted from the section, namely, an 
express déclaration to that effect. To assume that such omission 
was accidentai is inadmissible, especially in view of the fact that 
the phraseology of section 5424 varies from that» employed in sec- 
tion 2 of the act of July 14, 1870, indicating careful revision. 
While it is true that référence may be had to earlier enactments 
to throw light upon the législative intent where obscure or doubt- 
ful words or phrases occur in the revised statutes, such référence 
is not permissible where no such doubt or obscurity exists. The 
omission from section 5424 of any déclaration of felony shows a 
législative intention that the offences therein enumerated should not 
be deemed félonies. U. S. v. Coppersmith, 4 Fed. 198. If not félo- 
nies, they are only misdemeanors. Indeed, it would not hâve re- 
quired an express repeal to produce the same resuit. In Tracy v. 
Tuflay, 134 U. S. 206, 10 Sup. Ct. 527, the court said: 

"While It js true that repeals by implication are not f avored by the courts, 
it is settled that, without express words of repeal, a previous statute will 
be held to be modlfied by a subséquent one, It the latter was plainly intended 
to cover the whole subject embraced by both, and to prescribe the only rules 
wlth respect to, that subject that are to govern." 

And in Ellis v. Paige, 1 Pick. 43, the suprême court of Massa- 
chusetts used the following apt language: 

■ "It is a Well' settled rule that when any statute is revised, or one act framed 
from. anotherj sçme parts being omitted, the parts omitted are uot to be re- 
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vived by construction, but are to be considered as annuUed. Tp bold other- 
wise would be to impute to the législature gross carelessness or ignorance; 
which îs altogether inadmissible." ' 

The offence of uttering, selling or disposing of false certiflcates of 
naturalization in violation of section 5424 being only a misdemeanor, 
there could be no merger as between it and a conspiracy of wliicli it 
was the object. 

The act to effect the object of the conspiracy is no part of the of- 
fence nnder section 5440. If there be a conspiracy to commit an of- 
fence against the United States or to defraud the United States, the 
offence under that section is complète, although no successful prose- 
cution can be had without proof of an act in aid, furtiierance, or ac- 
complishment of the object of the conspiracv. The unlawful con- 
federacy constitutes the offence. In U. S. v. Britton, 108 U. S. 199, 
2 Sup. et. 531, the court, in dealing with an indictment charging con- 
spiracy under section 5440 to violate the provisions of section 5204 
and 5209 relatin g to national banks, said: 

"The offence eliarged in the counts of this indictment is a conspiracy. This 
offence does not consist of both the conspiracy and the acts done to effect the 
object of the conspiracy, but of the conspiracy alone. ïhe provision of the 
statute, that there must be an act done to effect the object of the conspiracy, 
merely affords a locus penitentiœ, so that before the act done either one or 
ail of the parties may abandon their design and thus avoid the penalty pre- 
scribed by the statute." 

In Dealy v. U. S., 152 U. S. 539, 14 Sup. Ct. 680, where the indict- 
ment chargea conspiracy under section 5440 to defraud the United 
States of lands by means of false entries under the homestead laws, 
the court quoted with approval the above passage from the opinion in 
U. S. V. Britton and said: 

"The gist of the offence is the conspiracy. » • * Hence if the conspiracy 
was entered into within the limite of the United States and the jurisdiction of 
the court, the crime was then complète, and a subséquent overt act in pursu- 
ance thereof may bave been done anywhere." 

Section 1035 of the revised statutes provides that "in ail criminal 
causes the défendant may be found guilty of any offence the commis- 
sion of which is necessarily included in that with which he is charged 
in the indictment," &c. An uttering by the défendant of false certifl- 
cates of naturalization was, as We hâve seen, no part of the offence 
of conspiracy charged against him in the former indictment, nor wa^ 
it necessarily included in that offence. The act to effect the object 
of the conspiracy need not be the act of ail the conspirators, but of 
any one or more of them. A conviction of one on a charge of con- 
spiracy to utter a false certificate of naturalization does not show 
that he uttered such certificate. It may hâve been uttered solely 
by a co-conspirator. So an acquittai of one on such a charge is not 
in the least inconsistent with his having uttered such a certificate. 
There may hâve been a failure to prove a conspiracy. The évidence 
on which he was convicted or acquitted on a charge of conspiracy 
may be wholly immaterial in a subséquent prosecution for uttering 
such a certificate, as not tending either to support a. conviction or 
to secure an acquittai. If ail the facts necessary to support thè prés- 
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ent indictment had been proved on tlie former trial they would not 
hâve warranted a conviction of the défendant under the former in- 
dictment of the offence of uttering false certificateé of nâturalization. 
Éach count in that indictment charged conspiracy, which is an offence 
eeparate ànd distinct from that hère alleged and subject to a différent 
punishment, To hold that the défendant could hâve been convicted 
under the former indictment of the offence with which he is charged 
in thîs case would be to décide either that the former indictment 
did not allège, conspiracy, but only the uttering of false certiiicates 
of nâturalization, or that, in contravention of the rules of criminal 
procédure, a conviction could properly be had under a count em- 
bracing two separate and distinct offences differently punishable. 
If conspiracy had beeii insufficiently charged in the former indict- 
ment, a question might hâve arisen which it is unnecessary hère to 
consider. We do not flnd any ambiguity or uncertainty in the former 
indictment as to the nature of the offence charged. Each count ex- 
pressly set forth a conspiracy to utter a false certiflcate of nât- 
uralization, contained a copy of it, and alleged that such certiflcate 
was uttered ^'to carry out and effect the object of said conspiracy." 
Nowhere in that indictment was the uttering of a false certiflcate 
alleged as an independent offence. The défendant had a constitu- 
tional rigbt "to. be informed pf the nature and cause of the accusa- 
tion," and this right he enjoyed. He could not on his former trial 
hâve been convicted of the offence with which he is hère charged 
without a practical nulliflqatiùn bf that constitutional guaranty. As 
he could hot hâve been s6 conviëted, he bas not tffc the offence of 
uttering faîsècertiflcatéis of nâturalization twice been put in jeopardy. 
There was, tlierefore, no error in ovèrrulihg the plea Of former ac- 
quittai. The judgment below is affirmed. 

ACHËSplf^;, Circuit Jùdge. I dissent from the judgment of afflrm- 
ance in ttiis case. I differ fundamientally from the majdrity of the 
court in respect to the scope of the fl'rst indictment. My views I can 
the better expïain by qùoting in extensothe flrst count Of the former 
indîctmentl This count iwill anewer^ for' àU the other éounts of that 
îndîctment hère involved, for they aïe allialike save as to^ the name of 
the person rèprèsented as having bèen naturalized, and to whom it is 
charged a ïallse certiflcate of nâturalization was uttered. 

■*.'In the'bistrlct Ûotii;t of the:UnltécI Sfetes fcir thé Bagtern District of Penn- 
' 'sylvaniài- February Sessions, 1898, No. 19i 

' Eastérn District of Pénnsylta:nia—%s.': 
"THe grahd îpqueBt of the United States of ArfierlCa, Inquiring In and foT 
the Bastem 'district of Penrtsylvanla, upoin ■flielr respective oaths and afflrma- 
tlonsi respectiively, do présent that heretofore, to wit* upoa the Ist day of 
^ufle in the year^of our Lçrd 18Ô7, one I|Sî<lor Berkowitz and one Elchard W, 
Merrlck, ijotb la^e. of the district aforêsaldî at the district aforesaid, and 
within the Jurtsdictîon of this court, did knowihgly, willfuUy, and unlawfuUy 
conspire togemer for the pUrpose of cômmittlng an offense against the United 
■gtâtes, to wlti' to utter as: tme a certain false certiflcate of naturalizàtloo, pur- 
porting that, one Jpeeplï.Moçhnacs was adnUtted to become a citizen of the 
United States by the circuit court of the Unlïed States in and for the Bastern 
district pf'Perinsylvania,at à session ofthè said court holden at the city of 
Phtlàdel^hiàî"ln thé district aforesaid, on, to wlt, ihe llth day of October, A. D. 
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1807, and which said certiflcate Is in words and figures and manner and form 
as foUows, to wit; i 

" 'United States of America, Eastern District of Pennsylvania. 
" 'Be it remembered, that at a circuit court of the United States holden at 
Phlladelphia, in and for the Eastern district of Pennsylvania, in the Third 
circuit, on the eléventh day of October in the year of our Lord ohe thousand 
elght hundred and ninety-seyen, Joseph Mohnacs, a native of Kussia, exhibited 
a pétition praying to be admitted to become a citizen of the United States; and 
it appearing to the said court that he had declared on oath before the clerk: 
of the circuit court of the United States, Eastern district of Pennsylvania, on 
the twenty-slxth day of June, A. D. 1895, that it was bona flde his intention to 
become a citizen of the United States, and to renounce f crever ail allegiaace 
and fidellty to any foreign prince, potentate, state, or sovereignty whatsoever^ 
and particularly to the czar of Russia, of vrhom he was at that time a subject, 
and that the said Joseph Mohnacs having on his solemn oath declared, and also 
made proof thereof, agreeably to law, to the satisfaction of the court, that he 
has resided one year and upwards within the state of Pennsylvania, and' 
■within tlie United States of America five years and upwards, immediately pre- 
ceding his application, and that during that time he has behaved as a man 
of good moral character, attached to the principles of the constitution of the 
United States, and well disposed to the good order and happiness of the same, 
and having also declared on his solemn oath before the said court that he 
would support the constitution of the United States, and that he did absolutely 
and entirely renounce and abjure ail alleglance and fidelity to any foreiga- 
prince, potentate, state, or sovereignty whatsoever, and particularly to the 
czar of Russia, of whom he was before a subject; and thereupon the court 
admitted the said Joseph Mohnacs to become a citizen of the United States, 
and ordered ail proceedings aforesaid to be recorded by the clerk of the said 
court, which was done aceordingly. In testimony whereof, I hâve hereunt* 
subscribed my name and afflxed the seal o( the said court, at Philadelphia, thîs 
eléventh day of October, A. D. 1897, and In the one hundred and twenty-seeond 
year of the independence of the United States. Bich. W. Merrick, 

" 'Pro Clerk of Circuit Court, United States. 
" '[Seal U. S. Circuit Court, E. D. Penna.]* 

"And to carry out and effect the object of said conspiracy, they, the said 
Isidor Berkowitz and the said Richard W. Merrick, did on, to wit, the said llth 
day of October, A. D. 1897, utter as true the said false certiflcate of naturali- 
zation unto one Joseph Mohnacs, and which said false certiflcate of naturaliza.- 
tion was then and there false, in that the said circuit court of the United 
States in and for the district aforesaid did not upon the said llth day of 
October, A. D. 1897, nor upon any other day or date, admit, or authorize the 
admission of, the said Joseph Mohnacs to become a citizen of the United 
States, nor did said circuit court authorize the utterance' of the said certiflcate 
of naturalization, as they, the said Isidor Berlîowitz and Richard W. Merrick, 
and each of them, on ail of the days and dates above mentioned, well knew, — 
contrary to the form of the act of congress in such cases made and provided, 
and against the peace and dignity of the United States of America." 

The conclusion of the majority of the court rests upon the assump- 
tion that the former indictment was simply for a conspiracy to com- 
mit an offense against the United States, namely, a conspiracy to 
utter as true a false certiflcate of naturalization. Is this a true 
conception of that indictment? To détermine the question aright, 
let us analyze the above-recited count. It begins, indeed, with an 
allégation that the défendants conspired to utter as true a false 
certiflcate of naturalization j next it sets forth at length the false 
certiflcate; and then it avers that the défendants did utter as true 
the said false certiflcate of naturalization, knowing it to be false, 
contrary to the form of the act of congress in such cases made and: 
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provided. The count, in its charging part, contains a complète 
description of the offense of uttering a false certiflcate of naturaliza- 
tion, denounced by, and punishable under, section 5424 of the Re- 
vised Statutes of the United States. The avéraient hère made of 
the coipmission by the défendants of the ofEense of uttering the 
false certiflcate of naturalization is direct and positive, and very 
spécifie. The accusation of uttering the false certiflcate, as hère 
laid, is a complète charge in itsèlf. In substance, and almost in 
exact form, it is the same charge rpade against the défendant in the 
second indictment. It seems to me to be a matter of no moment 
that the charge of uttering, as laid in the flrst indictment, is pre- 
cèded by the words "to carry out afid effect the object of said con- 
spiracy." This is no more than saying that pursuant to, and in 
acconiplishment of, the previous agreement between the défendants 
to commit the offense, they actually did commit it. 

I cannot assent to the suggestion that the flrst indictment was 
drawn éxclusively under section 8440 of the Eevised Statutes, as 
amended by the act of May 17, 1879 (21 Stat. 4): 

"If two or more persons conspire together either to commit any offense 
against the tJnlted States, or to defraud tlie tlnited States in any manner or 
for any pUf'poee, and one or more of such parties do any aet to effect tlie object 
of the consplracy, ail the parties to such conspiracy shall be liable. • * *" 

It will be perceived that, to consnmmate the statutory offense of 
conspiracy, some act must be done by one or more of the confederates 
to effect the object of the conspiracy. Now, hère the making of the 
false certiflcate of naturalization was such an act, and might hâve 
been so pleaded as completing the alleged conspiracy; but this was 
not done, or at least not formally doné. Instead of this, the indict- 
ment averred that the défendants had accomplished the object of the 
conspiracy; that is, had uttered the false certiflcate. In other words, 
there was a subgtantive charge that both the défendants had actually 
perpetrated the principal offense. Ail that preceded this deflnite 
charge was matter of indueement. Eex v. Spragg, 2 Burrows, 993. 
At any rate, if there was a good charge of conspiracy under section 
5440, there was also a well-laid charge of uttering a false certiflcate 
of naturalization under section 5424. The joinder of the two charges 
in one indictment clearly is allowable. 2 Whart. Cr. Law, § 2338; 
U. S. V. Hirsch, 100 U. S. 33. The government cannot, after trial and 
verdict, be heard to say that the joinder of the two charges in the 
same count was irregular or erroneous. The défendant alone could 
raise such objection. Vide section 1025, Bev. St. Moreover, it is no 
uncommon thing to join in one count two related but distinct of- 
fenses. 1 Whart. Cr. Law (8th Ed.) § 383(2) et seq.; Com. v. Tuck, 
20 Pick. 356, 361. Thus, à person may be charged m the same count 
with having biirglariously entered a dwelling house witli intent to 
steal, and also with having stolen after entry, and he may be acquitted 
of the burglary' and convicted of the larceny simply. Id. And, if 
acquitted generally, he may plead his acquittai in bar of an indict- 
ment for the larceny. 1 Whart. Cr. Law, § 560(t). In Wright, Cr. 
Const. (Carsoh's Ed.) 192, it is laid down that if, in a count charging 
conspiracy, an o^prt act is stated and pleaded as a constituent mis- 
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demeanor, upon conviction judgment may be given for the constitu- 
ent misdemeanor. For this doctrine there is abundant authority. 
Rex V. Spragg, 2 Burrows, 993, 999; King v. Eeg., 7 Adol. & El. 
(N. S.) 808. In thèse cases it was declared that if, in an indictment 
for a conspiracy, the conspiracy is insufflciently laid, nevertheless, 
if the rest of the indictment contains a good charge of a misdemeanor, 
judgment will be rendered against the défendant for the misdemeanor. 
In Wright v. Eeg., 14 Q. B. 148, 168, Lord Denman, C. J., said: 

"I am of opinion that the first six counts may be sustalned. The statement 
of the means used for eCfecting the objeet of the conspiracy is so interwtïven 
with the charge of conspiracy as to show upon the face of thèse counta an 
unlawful conspiracy. But, if that were not eo, the overt acts show an indict- 
able misdemeanor, upon whlch the court will pronounce judgment." 

In Corn. T. Delany, 1 G-rant, Cas. 224, 225, Chief Justice Lewis, 
speaking for the suprême court of Pennsylvania, said that while the 
conspiracy charged in an indictment might merge in the consumma- 
tion of the over-t act set forth, where the act accomplished is a felony, 
yet, even in that case "there is reason to believe that the averments 
of the conspiracy may be disregarded as surplusage and the défend- 
ant put upon trial for the consummated crime set forth.'' 

In framing the flrst indictment hère, the government saw fit to 
insert in each count thereof an independent charge of the actual com- 
mission by the défendants of the offense of uttering as true the de- 
scribed false certiflcate of naturalization. Then, as it had a right 
to do, the government elected to trj' the défendant Berkowitz sep- 
arately. Of course, he could not hâve been convicted of a previous 
conspiracy to commit the main offense, without évidence implicating 
both the défendants in such conspiracy. But it is equally clear that, 
for the consummated offense of uttering as true the false certificate, 
he could hâve been convicted and sentenced upon proof affecting 
himself only. 1 Whart. Cr. Law, §§ 434, 43.5. Therefore his acquit- 
tai barred a subséquent indictment against him for the same offense. 
It bas not been seriously maintained by the learned United States 
district attorney that one who has been indicted for the offense of 
uttering as true a described false certiflcate of naturalization to a 
named person, and has been tried and acquitted, can afterwards, 
with respect to that same transaction, be indicted for selling or dis- 
posing of that same certiflcate to that same person. It is enough 
hère to say that the selling or disposing of such a certiflcate iraplies 
an uttering of it. I am of opinion that the district court erred in 
overruling the defendant's plea of former acquittai. I would reverse 
the judgment. 
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ADAMS ftWESTLAKE c6. et al. t. i). T. BUEROWBS 00. 
(Circuit Court, D. M&lhë. March 22, 1899J 
,'■ ' " No.^:486L 

1. PaTBKTS— WnsDOW OB CORTAm FiXTCRBSi r 

The Grlssen patent, No. 513,307, for wlndow or cnrtaln ftxturcs, covere 
a combination of novelty aad utility, and Is yalld. 
8. Same. 

. WeStlnghouse v. Boyden Co., ITO V. S. 537, 558, 18 Sup. Ct. 707, applled 
wlth référence to the words, "substantially as and for the purpose set 
forth," Contelned In the clalm In Issue In thls suit 

This waS a suit in equity by the Adams & Westlake Company and 
others againsft tbe E. T. Burrowes Company for the alleged in- 
fringement of letters patent No. 513^07, issued to George H. Cris- 
sen January 23, i894, for window or curtain flxtures. 

Frederick P. Fish, George H. Howard, and S. W. Bâtes, for com- 
plainants. -: 

Elmer P. Howe, L. S. Bacon, and Symonds, Snow & Çook, for de- 
fendant 

PUTNAM, Circuit Judge. Afccofding to the spécifications of the 
patent in suit, the invention in issue relates to applying diagonal 
squaring bands or cords to "Window and curtain flxtures" in such 
manner that the "window or curtain" may be raised or lowered 
within the limits of the window-f rame, with its "cross bar or bars" 
al way s horizontal, and so as to "remain at any height to which it 
may be moved." The claims, however, make no mention of a win- 
dow, as distinguished from a curtain, and they use the wor4 "win- 
dow" oûly as a part of the compound word "window-frame." It is 
apparent that the inventer had more especially in mind curtains 
in use on open railway cars, — especially those of street Unes. There 
are three claims, of which the first is as follows: 

"(1) The combination of a window f rame and curtain with a tube carrled 
by the curtain and two cords, each connected to dlagonajly opposite corners 
of the window frame, and passlng through the said tube and erossing the 
other cord, substantially as and for the purpose set forth." 

Only one question of law is involved in the case. The curtain 
shown in the drawings attached to the letters patent is identifled 
in the spécification by the usual letter of the alphabet, and de- 
scribed as wound on a constantly acting spring roller, which roller 
is likewise identifled by another letter of the alphabet. In this 
way, the words at the close of the claim, "substantially as and for 
the purpose set forth," connect themselves directly and expressly 
with a curtain wound on the spring roller described in the spécifica- 
tion, and well known in the arts. It is maintained on the part of 
the complainants that the curtain named in the claim as an élément 
of the combination must therefore be taken to be mounted on a 
constantly acting spring roller, precisely as though its detailed 
description had been, in terms, given therein. On the other hand, 
the respondent maintains that the claim must be considered as 
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covering every curtain, and that, therefore, as diagonal squaring 
bands were ancient in tlie ait, tlie claim is too broad to be sus- 
tained. In meeting this question, it is not necessary to resort to 
any of those peculiar and somewhat artiflcial rules of construction 
which are sometimes assumed to be appropriate with référence to 
letters patents issued to inventors. The fundamental rules appli- 
cable to ordinary instruments solve the case. Hère we haTe express 
phraseology, commencing with the closing words of the claim, con- 
nected through the spécifications with the drawings, and therefore 
as effectuai as though everything contained in the spécification and 
drawings were set out in the claim. On the gênerai and natural 
rules of construction, it is impossible to reject what is thus ex- 
pressly inserted. The respondent relies on the fact that the spécifi- 
cation contains the folio wing language: 

"In the drawings I hâve shown my invention as applied to a windovr-curtain, 
but it should be understood that my improvement Is equally applicable to 
windovy-sashes, vyindow-screens, &c." 

Inasmuch as this portion of the spécification expressly names 
window-sashes and window-screens, and another part, to which we 
hâve already referred, groups Windows with curtains, the respondent 
maintains that the patent relates as well to window-sashes and 
window-screens as to curtains; that, in the practical arts, sashes 
and screens are not mounted on spring roUers, and that, there- 
fore, the spring roUeris necessarily eliminated from any construc- 
tion which can be given the patent. There are several ways of 
meeting this proposition, even if the supposed facts on which it 
rests could ail be established. One is that the expressions referred 
to are only of that class of additions sometimes made to spécifica- 
tions by patentées through an anxiety to cover adaptations not al- 
ready a part of the practical arts, but which by possibility may be- 
come so. Another is that the spécification was drawn more broadly 
than it was afterwards discovered the invention required, and the 
claims were put in proper form, without amending the spécifica- 
tion in ail its parts, to correctly; fit them. But, however this may 
be, thèse références to Windows, window-sashes, and window-screens 
are purely incidental and subordinate, and therefore they cannot 
control the express terms of the claim, in connection with the dé- 
tails of the spécification and drawings to which we hâve referred. 
This is one of the common cases where clear languase must prevail 
over doubts which may be incidentally raised. 

The respondent relies on McCarty v. Eailroad Co., 160 U. S. 110, 
116, 16 Sup. et. 240; but that case concerned an élément which was 
not mentioned in any form in the claim, and involved the rule of con- 
struction applied by the circuit court of appeals for this circuit in 
Watson v. Stevens, 2 0. C. A. 500, 51 Fed. 757, 762, and in ReeceBut- 
ton-Hole Mach. Co. v. Globe Button-Hole Mach.'Oo., 10 0. 0. A. 194, 
61 Fed. 958, 970, rather than that applicable to the case at bar. 
Our use of the latter is clearly approved in Westinghouse v. Boyden 
Co., 170 U. S. 537, 558, 18 Sup. Gt. 707. Even if McCarty v. Rail- 
road Co. were not in harmony with the rule which we make use of, it 
must be held to hâve been superseded by the later case. 
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lAxîcepting, then, the interprétation which the complainants put 
on the patent,, to the effect that the curtain of the claim is one 
mounted as described in détail in the spécification, the only de- 
batable questions which remain are involved in the application to 
the prools in the record of the rules in regard to patentable in- 
vention and anticipation found in Packard v. Lacing-Stud Co., 16 
C. 0. A. 639, 70 Eed. 66, 68, and National Cash-Register Co. v. Bos- 
ton Cash Indieator & Recorder Co., 156 U. S. 502, 515, 15 Sup. Ct. 
434, cited and applied by the circuit court of appeals for this cir- 
cuit in Heap v. Mills, 27 C. C. A. 316, 82 Fed. 449, 453, 450. There 
can be no reasonable doubt of the novelty of the précise combina- 
tion coTered by the complainants' patent, or of its utility; and, 
as to the questions of invention and anticipation, it seenis to us 
that, according to the trend of the décisions in this circuit, the 
proofs in this record, as applied to the rules stated in the cases 
cited, suflficiently support the complainants. As the proofs are of the 
same classes which are frequently discussed in suits on patents, and 
as we assume that, in view of the importance of the interests in- 
volved, they will be reviewed on appeal, we deem it of no advantage 
to undertake to analyze them in this opinion. 

Some référence bas been made to the différences in the letter 
of the three claims. We do not, however, understand that the re- 
spondent considers that it would obtain any advantage by relying 
on thèse différences; and, under the décisions of the circuit court of 
appeals in this circuit, we are satisfied it would be of no avail, in 
this case, to discriminate between them. The respondent also sub- 
mitted a proposition to the effect that the complainants' device 
is a mère aggregation. We imderstand, however, that this prop- 
osition was submitted only on the theory that we sustained the 
respondent's construction of the patent. Certainly, on the construc- 
tion which we give the patent, there is no support whatever to 
the proposition that it covers only an aggregation, as that word is 
properly understood. Let there be a decree, in accordance with 
rule 21, for an accounting and an injunction on ail the claims of 
the patent, the question of costs being reserved until the final decree. 



PALMER V. CURNEN et al. 

(Circuit Court of Appeals, Second Circuit. March 1, 1899.) 

' , No. 69. 

Patents— Vauditt and InkSingement— Hammocks. 

The Palmer patent, No. 272,311, is void, as to claims 4 and 8, for want of 
novelty, unless they are oonstrued as limlted to a combina tion in which the 
suspension devlces are the stirrups described in the spécification, and in 
which the stretcher is provlded with them as the means for attacbing the 
suspension cords; and, If so limited, held, that they were not infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit in equity by Isaac E. Palmer against Cornélius 
C. Curnen and Edmund Steiner for alleged infringement of letters 
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paîenî No. 272,311, granted Pebruary 13, 1883, to the complaînant, 
for improvements in hammocks. The circuit court held thât, even 
If the patent was valid as to the claims in issue (Nos. 4 and 8), they 
were not infringed by défendants' déviées. 84 Fed. 829. From 
this décision the complainant appealed. 

Edwin H. Brown, for appellant. 
Ourtis T. Benedict, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CUEIAM. The court below was of the opinion that claims 
4 and 8 of the patent in suit, unless limited to the spécifie devices 
described in the spécification, were void for want of novelty, and, 
if so limited, were not infringed by the hammocks of the défend- 
ants. The appellant, while acquiescing in that décision so far as 
it relates to claim 8, insists that as to claim 4 it was erroneous. 
Claim 4 is as follows: 

"The combination, with a hammock, a stretcher or bar arrangea beyond the 
end thereof, and a suspension stlrrnp or devlce, of suspension cords conyerging 
from the hammock towards the stretcher, and attached to the stretcher at 
two or more points, and suspension cords converging from the stretcher 
towards the stirrup or suspension devlce, and attached to sald device, sub- 
Btantlally as described." 

Every élément of this claim, broadly considered, was old, sever- 
ally and in combination. This sufflciently appears by the patent 
granted Vincent P. Travers, November 18, 1879. That patent de- 
scribes a hammock hung upon cords which run from the body of 
the hammock to a notched bar or stretcher, arrangea beyond the 
end thereof, from whence they converge to a suspension device. 
The notches in the stretcher are provided to space and hold the 
cords, and when, as the patent states may be done, two or more 
cords are put into the same notch, the cords converge from the 
hammock to the stretcher, as well as from the stretcher to the sus- 
pension device. The hammock of the patent in suit is made of any 
suitable material. The stretcher is arranged transversely to the 
hammock body, and at a little distance therefrom, and is provided 
with at least two suspension devices, one secured at each end. 
The suspension devices are of stirrup form, and consist of a bar of 
métal with arms extending from opposite ends towards one anoth- 
er, to a point where they can be opened and closed. Besides the 
stirrups which are secured to the stretcher, there is another and 
similar one arranged at a distance from the stretcher, and oppo- 
site the center tliereof, from which the whole hammock is hung. 
The suspension cords converge from the hammock body to the 
stretcher, and are attached to it, and grouped by the stirrups; 
those on one side of the center of the hammock body converging 
towards one stirrup, and those on the other side towards the other 
stirrup. A group of suspension cords also converges from each stir- 
rup on the stretcher to the suspension stirrup. The converging of 
the cords from the hammock body to the stretcher and from the 
stretcher to the suspension stirrup eiïects what the spécification 
terms a "triangulàr suspension," But the spécification also points 
03 F.— 30 
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ont ttiat tîie strétcher may be provided with any number of sfir- 
rups, and tlie suspension cords arranged in any number of groupa; 
and it is obvions that, when this is done extensively, the triangular 
suspension practically disappears from tbe hammock. The claim 
spécifies only those parts which co-operate to effect the triangular 
suspension. But it cannot include équivalents for thèse parts, be- 
eause the hammock of the Travers patent contains équivalent parts 
which perform the same function in combination. When three or 
more of the central cords of that hammock are put into the ex- 
terior notches of the strétcher, the f eature of triangular suspen- 
sion is introdueed, though in a crude and less artistic manner than 
in the hammock of the complainant's patent. We are of the opin- 
ion that the claim is void for -want of novelty, unless it can be saved 
by limiting it to a combination in which the suspension devices are 
the stirrups of the spécification, and in which the strétcher is pro- 
vided with them as the means for attaching the suspension cords. 
As the hammock of the défendants does not contain thèse devices, 
they are not infringements of the claim. The decree is aflrmed, 
with costs. 



SMITH V. MAXWELIj. 

!• (Circuit Court, N. D. New York. ApriH2, 1899.) 

1. Patents^^nvention— Unitikg Olu "Devices. ' 

In oter-chéck guides for bridles, a cloâed'" loop with a friction roUer 
WBS oldy and an open loop wlthout iiie roller was also old. HeM, that 
there waa no invention Jn, mçrely uniting thèse two devices, so as to form 
an ppen ioop with a friction roller. 

3. 8AMKTrLftOP8 FOB BriDLBS, 

, !Ihe Smith patent, No. 315,672, îor an improvemeiit in loops for bridles, 
Is void for want of invention. 

This was a suit in equity by George L. Smith, individually and as 
administrator, etc., against Harry B. Maxwell, for alleged infringe- 
ment of a patent for improvement in bridles. 

J. d.' Cî^yton, for complainant. 
MiiM E. Bobinson, for défendant. 

COXE, Pistrict Judge. This is an pquity action îounded upon let- 
ters patent, No. 315,672, granted April 14, 1885, to George L. Smith 
for an improvement in Ipops for brîâles, The pateiitee states that 
prior to the al^eg^d invention over-check guides for bridles had been 
"formed with ihwardly turned ends séparât ed snflaciently to permit 
the rein to be inserted edgewise between them, yet not enough to per- 
mit the apcidental escape of the rein, and cloeed loops hâve been pro- 
vided with a closed loose sleeve or roljer. Thèse features, separately 
considered, ai^e not theref ore claimed by me." 

The daim is as follows: 

"The hereln-described guide for check-relns, etc., consistlng of uprlghts A 
A, having ends b b bent laterally toward each other, connecting-bar B, and 
loose sleeve or roller 0." 
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On the face of the patent, therefore, what the patentée did was to 
unité two old features; that is, he united the open loop and the roUer 
of the piior art. 

Turning to the record the statements of the patent are verifled and 
ail the features of the patented device are shown in the patents to 
Dennis, Le Blond and Strong, respectively, the ârst named showing 
the roller in a closed loop and the other two the open loop without the 
roller. Ahj one who places the Dennis roller in the Strong or Le 
Blond guides, or who makes the Strong or Le Blond opening in the 
Dennis guide will produce the patented structure. The device is an 
exceedingly simple one and in view of the f act that both features clear- 
ly appear in the prior art it is thought that no patentable novelty can 
be predicated of their union. Bearing in mind what was well known 
before it was nothing but the work of the ordinary mechanic to place 
an antifriction roller in the old guide when greater freedom of move- 
ment was required. 

The bill is dismissed. 



MOORB V. MAKNELL. 

(Circuit Court, N. D. New York. Aprll 7, 1899.) 

Patents— Invention and Infringkment— Apfasatds for Diggtnq Trenches. 
The Moore patent, No. 524,502, for improvements in lioisting and con- 
veying apparatus used in digging sewer trencties, construed, and lield to 
sliow patentable Invention, and also Jield infringed. 

This was a suit in equity by Thomas F. Moore against Thomas 
Marnell for alleged infringement of a patent ior improvements in 
apparatus used in digging sewer trenches. 

George W. Hey, for complainant. 
M. L. McCarthy, for défendant. 

COXE, District Judge. This is an equity suit for infringement 
of letters patent, No. 524,502, granted to the complainant August 
14, 1894, for improvements in hoisting and conveying apparatus 
employed in digging sewer trenches. The first claim only is in- 
volved. It is as follows: , 

"1. In a lioisting and conveying apparatus, the combination with tracks 
arranged lengthwise of the trench to be excavated, of a conveyer car runnlng 
upon said tracks and provided with an open base frame and an open raised 
frame, forming an aperture for the passage of the hoisting bucket, a plat- 
form arranged on said raised frame adjacent to said aperture, and guide 
wheels mounted on the raised frame above said platform, and hoisting and 
draft cables running over said guide wheels respectively, whereby such ca- 
bles are supported clear of the operator standing upon said platform, sub- 
stantially as set forth." 

The défenses are the usual oneS, anticipation, lack of invention 
and noninfringement. 

It is thought that the claim covers ingénions congeries, consti- 
tuting a distinct improvement over anything in the prior art. The 
machine of the patent expedites the work of digging trenches in 
crowded cities without closing the streets or seriously interrupting 
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traflac. Ortly one section of the trench need be kept open, the rear 
of the trench being fiUed in proportion as the front is excavated. 
The machine bas been received with approbation by those engaged 
in trench excavating and bas quite generally superseded the old 
methods. In view of ail this the court is of the opinion that it 
would be an injustice to Mr. Moore to classify bis achievement as 
one within the sphère of the skilled workman only. The defend- 
ant's machine is the exact counterpart of the machine of the pat- 
ent, except that bis platform is not located precieely as shown in 
the drawings. The position of the platform is not of the essence 
of the invention. The claim provides for "a platform arranged on 
said raised frame adjacent to said aperture." The défendant bas 
such a platform enabling the opérât or wbile standing thereon to 
do ail the necessary work. The complainant is entitled to a decree. 



CAELSON T. UNITED NEW YORK SANDY HOOK PILOTS' ASS'N et al. 

(District Court, S. D. New Yorli. Aprll 7, 1899.) 

Masteb and Servant— Fbllow Servants— Négligent Killing op Seaman. 
A steam pilot boat approached an outgoing steamship for ttie purpose 
of talîlng off her pilot, wliich was to be done by liolding the pilot boat as 
near as safe and praeticable. to the steamer whlle a small boat was 
lowered and rowed to the steamer, returning with the pilot. Held, that a 
mate of the pilot boat, who had charge of her navigation, was a fellow 
servant of the men lowering the small boat and the seamen thereln, each 
being at the tlme engaged in executlng a part of a common undertaking 
In whlch each tooli the risk ôf the others' négligence, and that the owners 
could not.be held liable for the death of the seamen in the small boat, 
though caused by the négligent navigation of the pilot boat by the mate 
after the smaller boat had been lowered alongside. 

In Admiralty. Death claim. Pilot boat. 

Wheeler & Cortis, for libelant. 

J. Culbért Palmer and Harrington Putnam, for respondents. 

BROWN, District Judge. The above libel was filed by the ad- 
ministrator of Théodore Carlson, a seaman on the steam pilot boat 
New York, whose death is aMeged to bave been caused by the négli- 
gence of the mate of the New York in reversing the propeller, in con- 
séquence of which the yawl, in which the seaman had just launched, 
was caught and the two seamen in her killed. The accident occurred 
at about 10:30 p. m. of November 12, 1897, outside of Sandy Hook, 
and a little to the eastward of the easterly end of Gedney Channel. 

The steam pilot boat New York was 177 feet long, and built ex- 
pressly for the pilotage service. She was oM^ned by the United New 
York Sandy Hook Pilots' Association and the United New Jersey 
Sandy Hook Pilots' Association, which were corporations organized 
under the state acts of New York and New Jersey, upon the reorgan- 
izàtion of the pilotage service in 1895, for the purpose of taking the 
title to ail the pilot boats used in the service; and the New York 
was built by those corporations afterwards for the same service. 
Thèse, corporations exercised no control over the management or 



running of the pilot boats, or of thé New York. The boats were 
turned over for use and management ta the pilota, who were share- 
holders in the corporations, and who formed incorporated pilots' asso- 
ciations, the présidents of which are co-defendants in the above libel. 

At the time of this accident the New York was stationed, as usual, 
near the easterly end of Gedney Channel for the purpose of supply- 
ing pilots to such incoming vessels as had been missed further out- 
side, and also for the purpose of taking off pilots f rom outward bound 
vessels. Keceiving a signal from the outward bound steamer Massa- 
chusetts that a pilot was to be discharged, the New Y'ork, which was 
then somewhat to the northward of the outlet of Gedney Channel 
and heading northeast, was turned around through the westward and 
southward, under a starboard wheel, until she came nearly astern 
of the Massachusetts and foUowed her up until she was about lôO 
feet distant from her and on her starboard side, whereupon the star- 
board yawl was ordered to be launched and manned by two men, 
Carlson and Ayres, who were to row to the Massachusetts and re- 
ceive the pilot. After the two men had got aboard, the port yawl 
was lowered by means of a falls and a hook which hooked into a 
sling holding the yawl, by which it was speedily lowered into the 
water on the port side of the New York. At that time, according 
to the testimony, the New York was moving ahead very slowly, the 
engine being stopped; and about a minute, as was supposed, after 
the yawl had been unhooked, the propeller was reversed and about 
30 révolutions made backward in order to avoid too near an ap- 
proach to the Massachusetts in the strong westerly wind. A few 
moments afterwards it was noticed that the yawl could not be seen 
approaching the steamer even by the use of the search light, and on 
exaraination a broken oar and some pièces of wreckage were found 
a little astern of the New York, and the next day the bodies of the 
two men were found mutilated upon the shore. Thèse circumstances 
leave no reasonable doubt that the men lost their lives from the fact 
that the yawl in some way was struck by the propeller blades while 
reversing; why or how the yawl came to be there or wluit neglect 
or inaction, if any, of the men on board contributed to this resuit, is 
wholly unexplained, and is left to mère surmise. 

The évidence shows that it was customary after the yawl was un- 
hooked and "was in position to take care of itself" for a signal "ail 
right," or "ail gone," or "ail free," to be given to the man in the 
pilot house to indicate that the yawl was clear, and that the steamer 
could be navigated in any way desired. The mate testifles that he 
received the usual signal on this occasion, and that he waited about 
a minute before reversing. The witness Christensen, one of the sail- 
ors who assisted in lowering the yawl, testiûed that the usual bail 
"ail right" or "ail gone" was not given. Waldie, the boat keeper, 
and who operated the winch in lowering away, says: "I told the 
mate the yawl was gone and we had used the port yawl." Heath, 
who was one of the pilots on board watching for outward bound ves- 
sels, and who was in the pilot house at the time of the accident, says 
Mr. Waldie came forward and said: "Ail right, we hâve used the 
port yawl." Christensen also states that Waldie made the report 



470 : 83 PEDERAI/; REPORTER. v ..-■., 

that tlie port yawl had been used instead of the starboard ya^vl, a» 
flïst ordered. I am not warranted ou this évidence in rejecting tbe 
statements of the three witnesses tbat the words "ail right" qç "ail 
géflè" were used in the report to the mate in the pilot, hopse, ia 
accordance with the usual custom, from which he would rightly un- 
derstand that he was free to navigate the steamer as desired. 

It is urged that thèse three witnesses hâve an interest in the resuit 
which should depriye thèir téstimony of crédit. The only testimony 
opposed, however, is that of Christensen, and upon the single point 
only that he did not hear the signal given "ail right" or "ail gone." 
But inasmuGh as he says that a report was made by Waldie in regard 
to the Use of the port yawl, it is hàrdly natural to suppose that this 
report wollld be made at a différent time, or separately, or unaccom- 
panied by the usual signal as to the cleïû'ing of the yawl. It was not 
of such importance as to lead naturally to a separate report. The 
évidence of several other witnesses, moréover, so far inculpâtes Chris- 
tensen that hecan scarcely be said to be a less interésted witness, 
though" in a différent way. Christensen held the stem painter of 
the yawl at the time it was lowered. Three witnesses testify that 
it was the custom and the spécial duty of the person holding the 
stern painter, to hold on to it kf ter the yawl was launched and to 
move f orward SO as to slew the bow of the yawl outwards and away 
from the steamer in orderto let the oarsmen pull off at once. The 
mate tèstifles that this was very essential. On this occasion Chris- 
tensen says that he threw the stern painter into the yawl as soon 
as she waS launched, and before the bow painter had been cast aboard, 
This neglect by Chrlsteîiseîl of the customary duty to aid in slewing 
the bow out at once so that the mèn could pull away, was undoubt- 
edly one of the causes of the accident. The wind being strong from 
nearly astem, but a little on the port quarter, would naturally delay 
the yawl's heading outwards, both by blowing the bow towards the 
steamer's side, as well as blowing the yawl f orward alongside the 
steamer, so that the steamer, moving slowly forward, would draw 
ahead of the yâwl more slowly than usual. Christensen says that he 
saw the men sitting down in the beat after unhooking, but did not 
see them push off, or havë the oars in their hands, or endeavor to 
push off; that was a few feet aft of the launching place and it was 
the last that was seen of them. This would indicate that the men 
counted on drifting astern, past the propeller, before attempting to 
row, and that they made no endeavor to get away from the side of 
the New York as they were éxpected to do. 

Upon the testimony of Heath and Waldie, aad of Ashcraft, the mate, 
I do not see how it can be said that négligence on the part of the 
latter is established. Upon the notice or bail testifled to hâve been 
given to and received by the mate, he was justifled in supposing that 
the yawl was entirely clear and in acting upon that report. The 
négligence, 80 far as respects those on board the steamer, must be 
divided between Christensen, who neglected to pull the stem for- 
ward and swing the bow oiï so^that the men in the yawl could pull 
away, and Waldie, in making the report that the yawl was gone with- 
out seeing or making sure that the yawl had pulled away. Both of 
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thèse men were without doubt fellow servants of Carlson, and their 
négligence would not sustain this action. 

Even if the mate could not be deemed justifled in acting upon the 
report made to him, and in reversing as soon as he did, my own 
view is that the mate's act would also be that of a fellow servant 
engaged in the same common employaient. The employment of al.^ 
at that moment was to get the pilot from the Massachusetts to tht 
New York. The yawl was to receive the pilot from alongside, and 
it was the business of the mate in the pilot house to keep the New 
York in a proper position to do this work conveniently and safely, 
without înjury to the yawl, the New York or the Massachusetts. 
The pilot's act in reversing had immédiate référence to that purpose 
and no other. He was not the master of the veesel, nor was 
his act done in the exercise of any command or authority over subor- 
dinates; nor did he neglect to take proper measures for security when 
attention was called to a menacing danger, as in The Frank and 
Willie, 45 Fed. 494, nor was his act in performance of any duty rest- 
ing on the owner; nor was it done while he was acting as a spécial 
représentative of the owner; but it was merely one of the détails of 
navigation while in the exécution of a particular service in a com- 
mon employment with the men in the yawl, in whicli each took the 
risk of the others' neglect. Steamship Co. v. Merchant, 1.33 U. S. 
375, 378, 379, 10 Sup. Ct. 397; Kailroad Co. v. Hamblv, 154 U. S. 349, 
14 Sup. Ct. 983; Same v. Charless, 162 U. S. 359, 16 Sup. Ct. 848; 
Same v. Peterson, 162 U. S. 346, 16 Sup. Ct. 843; The Citv of Alex- 
andria, 17 Fed. 390, 392; The Queen, 40 Fed. 694; The Job T. Wilson, 
84 Fed. 204, 207; The Miami, 87 Fed.' 757, 759, 760, affirmed in 93 
Fed. 218. 

As the maritime law gives no action for death caused by négligence 
on the high seas (The Harrisburg, 119 U. S. 199, 7 Sup. Ct. 140), 
this action ean rest only upon the state statute; and to make that 
applicable the négligence, or the death, or both, must happen within 
the jurisdiction of the state. The location of the accident according 
to the weight of évidence, seems to me clearly more than a marine 
league, or three miles, from any part of the shores of the state of 
New York or New Jersey; nor is there any manner of drawing Unes 
from headland to headland, except as below stated, by which this 
location could be brought intra fauces terrse. Under the act of con- 
gress, however, approved February 19, 1895 (28 Stat. 672), having réf- 
érence to. the régulations for preventing collisions at sea and author- 
izing the secretary of the treasury "to designate and define the lànds 
dividing the high seas from rivers, harbors, and inland waters," the 
secretary drew a Une extending from Navesink light house N. E. f 
E. about 4^ miles to the Scotland light vessel, which is 3 miles from 
the nearest shore on Sandy Hook, and thence N. N. E. J E. through 
the Gedney Channel whistling buoy to Eockaway Point Life Saving 
Station on the Long Island shore. The accident occurred undoubtedly 
to the westward of that Une. Even if this Une was a couple of miles 
beyond the usually recognized limit of three miles from shore, it is 
contended that the Une thus established by the secretary of the 
treasury would be valid as an assertion of the exclusive jurisdiction 
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or the United States as against other nations, because this extension 
seaward is undoubtedly less than the range qf onrmodern slaore bat- 
teries (see Pom. Int. Law, §§ 144, 150; \yheat. Int. Law, 177) and any 
such extension by the United States, it is urged, extends pari passu 
the jurisdiction and boiïndaries of the state as its necessary incident. 
In the case of Bigelow v. Nickerson, 17 C. C. A. 1, 70 Fed. 113, how- 
ever, to which référence on this point is made, the question had référ- 
ence to the state jurisdiction over the waters of Ijake Michigan and 
was qnite différent from the présent; since there the aets establish- 
ing the boundaries of the state expressly included the waters of the 
lake. In that case, moreover, it was assumed that npon the- océan the 
state jurisdiction extenda but a marine league from shore. See, also, 
Manchester v. Massachusetts, 139 U. S. 240, 11 Sup. Ct. 559. But I 
doubt whether in flxing the line as above indicated, the secretary 
of the treasury intended to pass beyond the limit of a marine leaguÊ, 
the usually accepted boundary. The Scotland light ship does not 
exceed that distance from shore, and if from that vessel a line be 
dravm to a poiirt one marine league south of the western end of Rock- 
away Beach, that line will pass through the whistling buoy; so that 
the secretary's line seems to agrée accurately with the old rule of 
jurisdiction, and the accident would be found to be within the state 
limits. 

Upon the view above expressed, however, on the question of nég- 
ligence, it is unneeessary to consider further the défense that the 
tort in question was beyond the jurisdiction of the state law; or to 
consider whether the establishment of an exterior boundary line for 
the application of the international rules of navigation as distin- 
guished from the rules for harbors and inland waters, would operate 
as an assertion by the United States of its exclusive jurisdiction be- 
yond a marine league; or whether, if that line were so intended, its 
extension seaward, based upon the greater range of the United States 
shore batteries,- would ipso facto extend the scope of the state laws 
over the high seas. 

/The libel must be dismissed, but without costs. 



DUNBAR v. WESTON. 

(District Court, N. D. New York. Aprll 5, 1899.) 

1 Admiraltt — Charter Pahtt — Breach — Action In Personam — Unitei* 
States District Court— Jdrisdiction. 

A charter party for the transportatlon of lumber entirely by boat from 
the port of shipment to that of destination, is a maritime contract, and 
therefore tlte United States district court has jurisdiction of an action in 
personam in admiralty for Its breach. 

2. Same— Défenses— EviuEKCE. 

Where défendant, having received a lower rate from other shipowners, 
failed to ship lumber as agreed by a charter party with libelant, which 
- défendant made with the master of the ship, who was an entire stranger 
to him, and whom he testlfled he belleved was the owner of the vessel, 
and the entire freight, not belng payable until after delivery, was security 
for the performance oî the contract, hls défense to an action for its 
breach, that he was Induced to make it by fraudulent representatlonsu 



DUNBAB V. WESTON. 478 

that the master was the owner, and that, liad he known that défendant 
was the owner, he would not hâve chartered the vessel, was not sus- 
tained by the évidence. 

In Admiralty. 

John W. Ingram, for libelant 
Norman D. Pish, for défendant. 

COXE, District Judge. This is an action in personam to recover 
damages for tlie breach of a charter party. The libel alleg(>s that the 
défendant chartered the libelant's boats Nellie and Dunbar to carry 
two full cargoes of lumber from North Tonawanda, on the Niagara 
river, to the city of New Yorlv, via the Erie Canal and Hudson river, 
at the agreed freight rate of |2 per 1,000 feet. Snch a charter is a 
maritime contract.within the jurisdiction of this court. The court 
is convinced that the agreement was raade as alleged in the libel. 
The principal défense is that the défendant was induced to enter into 
the agreement by reason of false and fraudulent représentations as 
to the ownership of the two boats in question. It is alleged that he 
was informed and supposed that they were owned by one Thomas Wil- 
liams, who was their master, and had he known that the libelant was 
their owner he would not hâve chartered them. The proof fails to 
establish this défense. The circumstances surrounding the transac- 
tion were of such a character that there can be little doubt that the 
défendant, through his agent, knew the facts regarding the chartered 
boats and that the contract was repudiated because he was able to 
procure a cheaper freight rate. The character of the libelant was 
certainly as good as that of Capt. Williams with M'hom, the défendant 
contends. the agreement was made. It is said that the défendant 
did not know Williams but did know Dunbar unfavorably. TJpon 
his own showing the défendant was entirely willing to enter into an 
agreement with a total stranger, which is hardly compatible with the 
theory that the owner's character was such an important factor in 
making the contract. It is entirely clear from the testimony that 
thèse charters are made by canal men with very little référence to 
the character of the owner of the boats. If the boat be staunch and 
strong and properly manned, and if the motive power be adéquate, 
the charterer seldom institutes an inquiry into the moral or financial 
standing of its owner. It is not an élément afîecting the agreement 
one way or the other, and especially is this so where the entire freight 
is security for the performance of the agreement. The défendant was 
not called upon to pay a dollar till the lumber was delivered to the 
consignée in New York. The court cannot resist the conclusion that 
this défense would never hâve been thought of had not Capt. Wimett 
offered to take the lumber for a less sum than the libelant. The libel- 
ant is entitled to a decree. 
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THE STYRIA (foui^ cases). ' 
(District Court, S. D. New York. April 6, 1899.) 

1. ShIPPING— DiSCHAKGB OF C0NTRABA.ND CaRSO. 

Although provisions in a blU of lading petmit the discharge of cargo at 
other ports tlian that to which it is consigned in case of circumstances 
of war, wiiich, in tlie opinion of the master, render it unsafe to enter 
or discharge there, the master, as agent of ail concerned, is bound to 
exercise prudence to protect the interests of the cargo as well as the 
vessel, and the discharge of cargo by him at another port, as being con- 
tl^band of war, is not Justifled unless the fkcts show that there was 
reasonable necessity therefor. 

2. Samb— Facts Considehed. 

The Austriaia steamship StjTia was loaded at an Italian port with a 
cai;^0 of sulphur consigned to New York, and cleared on April 24, 189a 
On the day before, a Spanlsh proclamation was Issued, declaring the 
existence of a state of ■\^ar betwèen Spaln and the United States, and 
in which sulphur was declared contraband.' ■ On April 27 th, the master, 
who ,had not sailed, commehcèd the discharge of the cargo, which was 
completed : May 7th. Almost immediatèly af ter the déclaration of war 
the public prlnts cqntained statements of negotiatlons for the purpose of 
having sulphur exempted from contraband g;oods, and repeatedly stated 
that sùeh etf orts would be Successful, of which statements the master 
was aware, and also of the announcement of their.success, and he was 
. also notified of such resuit by one of the shippers before the dischaige 
of the cargo was complpted. At the next Italian port, to which he went 
for a new cargo on May .lOth, he heard read an officiai announcement 
to the samé' éflect, thotigtît had ûot been publicly proclaimed. Other 
vessels salled at about the same time he cleared with cargoes of sulphur, 
and were not molested. Uf^ that, under, th^ çirciamstances, it was bis 
duty to walt a reasonable time before disctiarging the cargo, and, as h© 
had reasonable assurance of safety by May lOth, he was not justified 
in such discharge. •' 

8. Same — Transshipment of Cargo. 

If the vessel Jn such case was justified in discharging the cargo under 
,. a clause of the bill of lading permitting her tp transship in case of emer- 
geney, rather ttan to subjeet herself to a. delay of unknown duration, 
such clause being for the benéflt of the vessel alone, on its being ascer- 
tained that she might hâve procèeded within a reasonable time, the cost 
of the dischargé, storagè, ; and reloading must be borne by her. 
4 Same— Construction of Biî,l of Lading — Mbasure of Damages for In- 
JCRY to Cargo. 

A stipulation in a bill of lading limiting the liability of the vessel to the 
invoiee or declared value o>f the goods does not authorize the carrier to 
deduct the frelght from such value in case of loss or damage. 

Thèse were libels by Jame,s L. JVIorgan and others and three other 
libelants against the Austriab steamship Styria. 

Cowen, Wing, Putnam & Burlingham, Sullivan & Cromwell, Bow- 
ers & Sands, and Stem & Rushmore, for four différent libelants. 
Convers & Kirlin, for défendant. 

BROW]S[, District Judge. The above four libels were filed to re- 
cover the damages claimed to haye been sustained by the libelants, 
who were the consignées of différent lots of brimstone shipped upon 
the Austrian steamship Styria at Port Empedocle, Girgenti, Sicily, in 
the latter part of April, 1898, and shcrtly afterwards discharged at 
the same port, as contraband goods, on the breaking out of the war 
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with Spain. The loading was finished on April 24th, and the bills 
of lading were signed and the ship cleared from the custom house at 
Port Empedocle on the same day. On April 20th the Spanish minister 
left Washington, and on April 21st our minister left Madrid. On 
April 23d the queen régent of Spain issued a deéree announcing the 
existence of war with the United States, which was published in the 
ofi[icial papers at Madrid on April 24th, and communicated to the 
other powers and made public on or about April 25 th. On that day 
it was published in the newspapers of this country, and presumably in 
Sicily and England. The déclaration of war was made by the United 
States under an act passed April 25th, declaring the existence of war 
since April 21st. On the 22d the président had proclaimed a block- 
ade of certain Cuban ports. 

In article 6 of the Spanish proclamation, sulphur was declared con- 
traband of war. 

On April 23d the master received a telegram from Burrill & Sons, 
the managing agents of the owners of the Styria in London, not to 
sail until further instructions, and on the 25th, a telegram "to dis- 
charge whole cargo as quickly as possible." On the 26th, the weather 
being bad no work was done. On the 27th the discharge was com- 
menced and continued until May 7th, when it was completed. Tlie 
ship then cleared and proceeded to Messina and Palermo, from which 
ports she sailed with a cargo of fruit on May 9th, and arrived at New 
York on June 3d. At the commencement of the discharge of the sul- 
phur at Port Empedocle the master gave a notice to the shippei-s, and 
to the Austrian consul at Girgenti, etating that "on flnding risky his 
passage to New York with a sulphur cargo, for facts of war" he dis- 
charged the cargo on their account and risk under the bills of lading. 
He testifles that though directed to diseharge by the owners, he did 
not deem it safe to proceed with a contraband cargo, and would not 
hâve sailed with such a cargo without knowing certainly that sulphur 
was free; that he knew sulphur to be contraband of war; that Spain 
held it to be so; that war existed; that he heard that a blockade of 
New York was going on; that his course lay along the Spanish coast; 
that Spanish men of war were looking for ships there; that he be- 
lieved this report; that the newspapers in Sicily reported the capture 
of a sulphur ship; that up to the time he left Sicily there was no 
public or officiai déclaration that sulphur had been excluded by Spain 
from the list of contraband goods. 

On the other hand it appears from the captain's testimony and other 
évidence, that almost immediately af ter the proclamation was pub- 
lished, negotiations were entered upon for the exception of sulphur 
from contraband goods; that the captain was aware from the public 
prints of thèse negotiations, and of the fréquent statements in the 
public prints that the efforts for the exception of sulphur would be 
successful, and of the announcement before he left Sicily that sulphur 
would go free. There was not, however, any oiBcial confirmation of 
this statement, though the papers published it as a fact. On April 
25th and 26th the Lord Warwick, which lay alongside of the Styria, 
sailed for New York with brimstone, and two other vessels from 
Licata with a similar cargo; ail of which passed saiely. One of the 
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shippere by the Styrîa, Baller & Go.^ on May 5th gat« notice to the 
master that "sulphur is no longer contraband of war," though saying 
in their protest "it is not yet ofScially conflrmed." At Messina, the 
captain heard read an officiai announeement by the prefect that the 
following telegram had been received by him on May 4th from the 
minister of the interior: 

"The SpanJsh government bas declared offldally in a clreular to the com- 
manders of jts own ships, that^ It has declded that sulp&ur should not be con- 
sidered as contraband of T^^ar. There is no public or ofBclal déclaration, but 
there can be no doubt that sulphur will pass freely." 

It does not appear that any vessel was stopped by the S'panish on 
account of sulphur. 
Among the exceptions in the bills of lading, were the following: 

(a) "Restraints of princes and rulers or people eicepted." 

(b) "In case of blocbade or interdlct of the port of discharge, or If without 
such blocliade or interdlct, the master shall consider It unsafe, for any reason, 
to enter or discharge cargo there, he is to hâve option of landlng the goods 
at any other port whlch he may consider safe, at shipper's rlsk and expense; 
and on the goods being placed in charge of any mercantile agent or of Brltish 
consul, and a letter being put Into the post office, addressed to the shipper and 
consignée, if named.'statlng the landing and wlth whom deposited, the goods 
to be at the shipper's risli and expense, and the master and owners discharged 
from ail responsibility." 

(C) "With liberty (in event of steamer putting back to this or into any other 
port or otherwise being prevented from any acts from commencing or pro- 
ceeding in the ordinary course of her voyage) to shlp or. transship the goods by 
any other steamer." 

(e) "With liberty elther before or after proceeding towards the port of dis- 
charge to proceed to and stay at any port or place whatsoever." 

The above four libels were filed June 4 to June 7, 1898, a few days 
after the arrivai of the ship in New York. They allège the shipment 
under the bills of lading, their indorsement to the libelants, the load- 
ing of the cargo, the demand for the delivery of the goods at New 
York, the refusai to deliver and the conséquent damage to the amount 
of the value of the sulphur. Two of the libels allège a conversion of 
it. The auswers were interposed on the following December Ist. 
In the meantime an agreement by stipulation had been made betweeu 
the parties, providing that the claimant should forward the brimstone 
from Empedocle upon the first available" steamer to New York, and 
deliver it to the consignées on the terms for freight as specifled in the 
bills of lading; and that the consignées should pay the agreed freight 
on delivery; that the goods on arrivai should be sold at current mar- 
ket rates, and the proceeds of the goods less charges incurred, be 
credited on account of the damages, if any, recovered by the libelants; 
that the respondents should hâve a lien on the brimstone for the char- 
ges against it in Sicily, provided the respondent was justifled in re- 
landing and storing it there as was doue; if not justified, then the 
brimstone should be freed from any such charges or expenses except 
freight. Under this agreement the respondent again caused the brim- 
stone to be loaded and brought to New York by the Abazzia, one of its 
vessels, in August and September, 1898, after paying ail the ex- 
penses in Sicily, and delivered the sulphur for sale under the agree- 
ment, whereupon it was sold, netting about the amount of the iuvoice 
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priées, and on some of the consignments more than the invoice priée, 
not counting the freight. 

The respondent in its aiiswers to the above libels sets up the agree- 
ment last named; the payment of the net proceeds to the libelants; 
that the net proceeds exceeded the invoice price; that the libelants 
had sustained no damages recoverable against the respondent under 
the foUowing stipulation in the bill of lading, 

"The shipowner is not to be liaWe * * * in any case for more than the 
invoiced or declared value of the goods, which ever shall be the least;" 

and that the discharge and storage of the sulphur at Empedocle was 
justifiable under the provisions of the bill of lading and the acts 
and circumstances of war. 

The owner of the Styria also flled four cross libels against the 
above libelants for the recovery of the expansés incurred at Sicily in 
the discharge and storage of the sulphur upon the same ground pleaded 
in its answers to the original libels. 

1. Though exceptions (a) and (b) above noted in the bill of lading 
contemplate circumstances of war «and are therefore applicable in the 
extraordinary circumstances that arose, still the carrier is not thereby 
relieved from the duty of acting with reasonable prudence for the 
interests of ail concerned. The master as the agent of ail concerned 
is still bound to a prudent regard for the interests of the cargo, and 
"must endeavor to hold the balance evenly" between ship and cargo, 
when their interests conflict. The Julia Blake, 107 U. S. 418, 427, 
428, 431, 2 Sup. Ct. 692; The Spartan, 25 Fed. 44, 56-58; The L'Amér- 
ique, 35 Ped. 844, 845; Cargo ex Argos, L. E. 5 P. C. 134, 165; Nobel 
V. Jenkins [1896] 2 Q. B. 326, 331, 332. 

The sulphur being generally regarded as contraband of war, and 
also within the express terms of the Spanish proclamation, a voyage 
through the Mediterranean, past the coast of Spâin and through the 
Stralts of Gibraltar, would presumably be peculiarly dangerous to 
the cargo, even though the vessel, as a neutral, might not be liable 
to condemnation as prize. In case of seizure, however, the shipowner 
would suffer from the considérable delay incident to the seizure 
though she were ultimately released. Except, therefore, for the ne- 
gotiations immediately entered on for procuring an exception of sul- 
phur from contraband, I hâve no doubt that it would hâve been both 
the right and the duty of the master for the interests of the cargo as 
well as of the ship, to refuse to sail with this cargo after clearing on 
April 24th until there was some reasonable assurance of safety. See 
The San Roman, L. R. 3 Adm. & Ecc. 583, where there was a delay 
of three months. The discharge and storage of the cargo, however, 
was an act necessarily involving considérable expense to the shipper 
or consignée; and before imposing such an expense upon the cargo, 
the master in my judgment was bound in view of the daily reports of 
current negotiations and the expectations of the exception of sulphur, 
to wait a reasonable period for satisfactory assurances in that regard. 
No doubt any delay entailed eome loss upon the ship, and what 
should be deemed a reasonable period ought to be determined with 
référence to the circumstances and interests of both. But taking 
the circumstances altogether, I am of opinion that the commencement 
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of the dîscMrgëoiû the 27th was too hasty and predpitate"; and that 
the master was guided in that matter by the telegram from Burrill 
& Son, the: thanaging agents in London, father than by his own judg- 
ment on ail the circTimstances known to him at thè time. Had he 
been leftto' exercise his otvn judgmént, I do not think,:upon the tes- 
tinloiiy, that he Would hâve discHarged the cargo,-*-certainly not at the 
time he did; and that before he left Italy, although there was no 
formai' publication of the exception of sulphur, there werésuch in- 
formai assurances coming from the Spanish governnient as left no 
reasonable appréhension of danger from sailing with a sulphur cargo. 

I must ûnd, therefore, that the ship was not justifled by clauses (a) 
and (b) of the bill of lading above quoted in discharging and storing 
the cargo on account of the shippers, as she did, between April 27th 
and May 7th; that by the lOth of May there was reasonable assur- 
ance that it would be safe to go on with the voyage^ and that this 
was not an unreasonable time for the ship to wait under the facts and 
circumstances currently known in Sicily at that time. In Nobel v. 
Jenkins, supra, the facts were otherwise. 

2. The défendant also invokes the liberty to transship under clause 
(c) of the bill of lading above quoted. This is a clause which is no 
doubt designed for the benefit of the ship alone, in any emergencies 
that might eall for the exercise of the option given. That clause 
might perhaps hâve been applicable in the présent case, though with- 
out advantage in the resuit to the défendant, since the défendant 
would ùnder this clause aloùe stand chargeable with ail the expenses 
of dischargej storage and reloading. It was doubtful how long the 
vessel might be detained before it could be ascertained and deter- 
mined whether a contraband cargo could be carried with a reasonable 
prospect of safety or not. The ship may, therefore, hâve had the 
option under this clause, in conjunction with clauses (a) and (b) above 
referred to, to discharge the cargo immediately and store jt, as she 
did, rather than incur a certain loss by détention of the vessel for a 
more or less indefinite period while waiting until it was found safe 
to proceed; and while thus discharging at once, she might leave it to 
the chances of future events to détermine against which interest, 
whether of ship or cargo, the expenses should be charged. If the 
resuit should show that the vessel would hâve been detained an unrea- 
sonable time before she could hâve safely sailed, then the expense 
would properly fall on the cargo, because the discharge would hâve . 
been justifled by the danger clauses (a) and (b); but if, on the other 
hand, it should turn ont that the vessel might hâve safely sailed within 
a reasonable timé, having due référence to the interests of both ship 
and cargo, then the discharge could not be justifled under clause (b), 
but under clause (c) alone; and any such transshipment being at her 
own option and for her own convenienee, ail the expenses of discharge, 
storage and reshipment would fall upon the ship, as in any other case 
of a transfer and reshipment under clause (c). 

In this casé, however, the discharge was stated by the master at the 
time to be based upon his rights under clauses (a) and (b) only; and 
the varions clauses of the agreement subSequently made between the 
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parties, tmder which the cargo was brought forward, eeem based npon 
the same assumption. 

3. The stipulation in the bill of lading, that the shipowuer "is not 
to be liable in any case for more than the inroiced or declared value" 
of the goods, does not mean that the consignées shall pay freight in 
addition to ihe loss of the invoice priée; but undèr the agreement 
with the parties for forwarding the cargo to New York, I think that 
the consignées are entitled to deduct the freight paid by them f rom the 
gross proceeds of the sale of the brimstone, as a part of the expenses 
of realizing the moneys derived from it. 

Decrees may be entered in accordance with the above flndings; and 
if the parties cannot agrée as respects the net proceeds and the in- 
voice priée, a référence may be taken in each case to adjust the same. 



THE A. M. BAXTEE. 
(District Court, D. Washington, N. D. Aprll 4, 1899.) 

t Seamen— Impropeblt Furnished Quabtkrs— RiGHT to Abandott Sbrvicb. 
To justlfy seamen lu leaving their yessel before the expiration of thelr 
term of service because of a failure to properly beat thelr quarters In cold 
weather as requîred by Act March 3, 1897 (29 Stat. 687, § 2), so as to en- 
tltle them to wages for the unexplred tlme, It sbould be shown that they 
made complalnt to the captaln, and requested that the f ault be remedled. 

2. Same— Suit to Recovbr Wages— Fobfeitdrb of Waqbs Earnbd. 

A court wlU not decree a forfaiture of the wages of seamen for tlme 
actually serred because they were not fully justlfied lu leaving the vessel 
at the tlme they did, before the expiration of thelr term of service, wher» 
the ansvyer to thelr Ubel does not ask such relief, nor charge them with 
désertion, or other substantial grounds for such forfelture. 

This was a libel by John Anderson and others against the schooner 
A. M. Baxter to recover wages as seamen. 

M. M. Madigan, for libelants. 
W. H. Gorham, for claimant. 

HANFOKD, District Judge. The libelants sîgned shîpping arti- 
cles at San Francisco for a voyage in the schooner A. M. Baxter 
from San Francisco to Honolulu via Everett, in this state, and retum 
to a port on the Pacifie Coast, and served under their contract on 
the run from San Francisco to Everett, at which place they volun- 
tarily left the vessel; assigning as their reason for doing so that the 
food supplied to them was bad, and that the forecastle was wet, cold, 
and uncomfortable. The prépondérance of the évidence is against 
the libelants on the question as to the quality of the food which was 
served to them. There is no question but what the forecastle was 
clean and properly ventilated, and complied fully with the require- 
ments of the statute on the subject, except in one particular, — that 
it was not supplied with any apparatus for heating. At the time 
they left the vessel the weather was cold, and the crew suffered dis- 
comfort by having to work in the wet, chilly weather, without meana 
for drying their clothing, or any artiflcial heat in their sleeping room. 
However, to justify their leaving the vessel before the expiration 
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of the tiine" for wWch they were hirç4, Uiey shpujd haye first corn- 
plained to the captain of the discomfort to which they were subjected, 
and requested hiin tOf^pply heating apparatus, as required by section 
2 of the act of March 3, 1897, entitled "An act to amend the laws re- 
lating to navigation." 29 Stat. 687. That request was not made, and, 
as they left the vessel voluntarily, I hold that they cannot recover 
wages for services not rendered, nor expenses for their return to San 
Francisco. They are entitled, however, to receive their wages at the 
con tract rate for the time of their actual service. No reason for re- 
fusing to pay them for the time of actual service in the ship is sug- 
gested, except that the contract was broken on their part by their 
leaving the vessel without reasonable cause. The answer, however, 
does not charge the lib^lants with désertion, nor allège that they hâve 
forfeited their wages by leaving the vessel without the master's con- 
sent. Courts do not favor the forfeiture of wages earned by toil and 
exposure to hardship and danger, to the extent of giving decrees 
against seamen suing to recover wages, when such relief has not been 
demanded, and substantial légal reasons therefor alleged, in the re- 
spondent's pleading. Let a decree be entered in favor of the libelant 
Francis for the sum of |22, and in favor of each of the other libelants 
for the sum of $24, and their taxable costs. 



THE RETRIEVEK. 

(District Court, D. Washington, W. D. Aprll 4, 1899.) 

Masitimb Likns— Bboeeraob Commissions fok Procuring Seamen. 

Brokers employed to negotlate contracts Incidental to commerce carrled 
on by vessela navlgatlng the seas, such as shipplng agents employed to 
procure crews for vessels, are uot entitled to a lien upon the vessels for 
tbelr commissions. 

On Exceptions to a Libel in Rem. 

Claypool & Cushman, for libelant. 
W. H. Gorham, for claimant. 

HANFORD, District Judge. This case has been heard upon ex- 
ceptions to à libel in rem flled to recover brokerage commissions for 
procuring seamen to serve on the barkentine Eetriever. In the case 
of The Grustavia, Fed. Cas. No. 5,876, decided by Judge Betts in the 
Southern district of New York in the year 1830, it was held that a 
ship's broker hîm a lien <in a foreign vessel, in the nature of the lien 
of a material man, for services in shipping a crew for the vessel and 
for advançes fpr their wa.ges; but, in thç light of more récent déci- 
sions, I coi;isider it very doubtful whether that case would be, at the 
présent tinie, Rustained by the suprême court, or followed in the dis- 
trict court for the Southern district of, New York. See Vandewater 
V. Mills, 19' How. 82; geaver v. The Thaïes, Fed. Cas. No. 12,594; 
Scott V. The Moming Glory, Id. 12,542; Marquardt v. French, 53 
Fed. 603, , , 

The case under considè^çation differs froni The Gustavia in this: 
that the libelant has paid jio money ou âccount of the wages of thoee 
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whom he procured to sMp on the Eetriever. His claim is simply to 
recover compensation for his services and for expenses incidental to 
securing a crew, and the reasons for allowing a lien upon a ship for 
money advanced to pay the wages of seamen hâve no existence in 
this case. The business of shipping agents is usually conducted 
whoUy in a boarding house or an office upon land, and is as much 
a land business as the negotiations carried on by brokers for the pur- 
chase and sale of mining stocks or wheat, or negotiations leading up 
to the making of other nonmaritime contracts. I hâve recently had 
occasion to consider this subject with some care, and hâve become 
firmly convinced that brokers employed to negotiate contracts inciden- 
tal to commerce carried on by vessels navigating the seas are not enti- 
tled to hold liens upon vessels for the compensation which they earn. 
Grauman v. The Humboldt, 86 Fed. 351. Exceptions sustained. 



THE F. w. VOSBXJRGH. 

THE DK. J. P. WHITBECK. 

(District Court, B. D. New York. April' 8. 1899.) 

1. Maritime Liens — Postponbment bt Lâches — Failtjue to Issue Process 

ON LlBBL PiLBD. 

The delay of a libelant in rem in having process issued for tlie seizure 
of the libeled vessel after the flling of his libel, by which the vessel is 
allowed to pursue her ordinary business, coustitutes lâches, as against 
persons who thereafter and before lier seizure furnish supplies to the 
vessel in good faith, and postpones his lien to theirs. 

2. Bame— RiQHTs OF Co- Défendant. 

A libelant entitled to recover damages for an injury against two ves- 
sels as joint and several wrongdoers may elect to proceed against either 
or both; and hence, where he joins both in his libel, his failure to issue 
process against one does not constliute lâches of which the other can 
complain. though it is eompelled by reason of such fact and the consé- 
quent intervention of other liens against its co-defendant to bear more 
than its just proportion of the recovery. 

On Application for Distribution of Fund Arising from Sale of JA-r 
beled Vessels. 

James J. Macklin, for libelant. 

Goodrich, Deady & Goodrich and Alexander & Ash, for subséquent 
lienors. 

Carpenter & Park, for the F. W. Vosburgh. 

THOMAS, District Judge. Heretofore a decree of this court deter- 
mined that the two tugs Vosburgh and Whitbeck were equally in 
fault for the collision resulting in injury to the libelant's barge, and 
payment of one-half damages and costs was awarded piimarily against 
each tug, with a right of recourse to the other in the case of the insuf- 
flciency of one tug to meet its share. The collision occurred on the 
19th day of December, 18î)2. A libel in rem was flled against both 
tugs on March 30, 1893. The Vosburgh voluntarily appeared and 
bonded, but the Whitbeck was not seized until July 7, 18!)3, and then 
only on an order of the court made at the instance of the Vosburgh. 
93 F.— 31 
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The 'Vosburgh gave a stipulation for value, but th^ Whitbeck was sold, 
and the remuants of the proceeds of sale applicable to the payment 
of decrees, tO; wit, 1586.41, are in the registry of tbe court, from 
which the libèlant asks payment of pne-half of the decree qrdered to 
be paid by the Whitbeck. At this juncture, several lienors allège 
that theirclaims are liens upon the fund prior in right to that grow- 
ing out of the collision, on account; of the lâches of the libelant in 
the seiîzure of the Whitbeck; and it is the solution of this question 
that now engages the court. The daims for supplies furnished the 
Whitbeck, for which such priority is asserted, are those of Offerman, 
1364 for coal; Sullivan, f97.41 for repairs; and Horre, |25.60 for coal. 
Thèse supplies and repairs were ail furnished during the year 1893, 
subsequently to the date of the collision, which was December 19, 
1892, and, to the date of the flling of the claim for collision, which was 
March 30, 1893, except Sullivan's account, which extends from No- 
vember, 1892, to May, 1893. Process upon the claim for collision 
was issued July 7, 1893, subsequently to the accruing of the other 
claims, but prior to thé flling of the libel for such other claims in 
this court. It will be observed that, although the libel for the colli- 
sion was filed March 30, 1893, the application for process to issue 
was allowed to lie until July 7th of that year. The obvions purpose 
of this was toallow the tug Whitbeck to continue its opération in 
the harbor, either with or without an agreement with her owner re- 
specting the matter. In other words, after waiting from the date 
of the collision, December 19,, 1892, to March 30, 1893, for the institu- 
tion of a suit, the libelant did on the latter date invoke the interven- 
tion of the law by flling his libel, and then' f ailed to apply for process 
for the space of three months, and duriilg this time the libelant per- 
mitted the tug to be operated, whereby persons were influenced to 
aid her navigation by such supplies as her use demanded. It will 
be observed that it is not a case of the libelant neglecting to take 
measures to enforce his lien. He did withih suitable time file his 
libel, and thereupon, in the due course of law, process would hâve 
issued for the seizure of both vessels. But thereupon the libelant 
faîléd to take measures for the usual légal procédure for seizing 
the tugs. Whereupon the Vosburgh came in voluntarily and bonded, 
and it was only through her vigorous intervention that the Whitbeck 
was after wards seized. 

In The Young America, 30 Fed. 791, 792, process was issued against 
the vessel, but the marshal let the vessel go ouf of his custody and 
about her regular business; and the court held that the liens accruing 
whilé the vessel was so out of the actual custody of the marshal were 
nôt eut off by the issue of process, but were subsisting liens on the 
Vessel. The court says : 

"The rule exe'ludlng subséquent liens cannot be extended to vessels that are 
not actually, as well as constructively, in the marshal's possession. Where a 
plaintiff, as In this case, obtains only a nominal arrest of the vessel, and vir- 
tually directs that she be left to pursue her ordinary business, with its at- 
tendant IlàblUtles to other persons in contract or in tort, he must be held to 
hâve waived the beneflt of the custody of the court as a protection against 
other liens, and to be estopped from claiming, as against thlrd persons, the 
exemptions that belong only to a vessel In actual custody. Otherwise, not 



THE V. Vf. VOBBURGH. 483 

only would tWrdpersons be mîsléd and deceived, but fèady means would be 
offered of running vessels wltteout liabûity to any further liens at ail. Such 
a practice would be a plain abuse of the process of thè court." 

How mùch the more shoûld subséquent lienors be protected wliere 
the libelant has invoked the intervention of the court, and thereupon 
suspended its ueual and suitable procédure! The learned judge in 
thè case cited, further discussing the question of lâches, said : 

"As there is no flxed time to constltute lâches applicable to ail cases, 
it siiould be determined with référence to the équitable maxim, 'Sic utere 
tuo ut allenum non lœdas,'— enforce your own rlghts so as not to injure 
others. It would be in the highest degree Inéquitable to permit lienors lilie 
Putnam or the insurers in this case, who hâve claims far in excess of the 
value of the vessel, to lie still when there was daily opportunity to enforce 
their claims by légal proceedings, and to permit the vessel to obtain crédit in 
daily business on her own security from innocent third persons, when the 
prior lienors Isnew, but the latter lienors did not Isnow, that the vessel could 
never be made to respond for a doUar of the crédits thus obtained. The rule 
of justice and equity in such a case clearly demands that a comparatively 
brief period of inactivity, where there was fuU opportunity for attaching the 
vessel, should be held to constitute lâches sufficlent to postpone the prior lien 
in favor of subséquent lienors, who were thus prejudiced by the delay and by 
the want of notice. * • * Of course, there was no intention of any aban- 
donment of the libelant's lien, or of an entlre release or discharge of the vessel 
from suit; but, as respects third persons who were Ignorant of the facts, It was 
equally to their préjudice; and In ail such cases I must hold the libelant's 
lien postponed to the later liens that accrue in conséquence of such partial 
release, and without notice." 

It is considered that the facts in the présent case strongly demand 
the application of the principles and rules laid down in the opinion 
in The Young America, and that the lien for the collision damages 
as regards the Whitbeck should be postponed in favor of the three 
subséquent liens mentioned. The unfortunate resuit of this décision 
is that thè injury does not fall ùpon the libelant, where in broad jus- 
tice it belongs; but as the judgment directs that, in the case of any 
insulficiency on the part of either tug in the payment of the decree, 
recourse may be had to the other tug, and as the proceeds of the sale 
of the Whitbeck will be largely absorbed in the discharge of the liens, 
the decree for the collision damages must fall upon the Vosburgh. 
This is apparently inéquitable, but the case falls so clearly within cer- 
tain usual rules that an escape from the conclusion that the Vos- 
burgh cannot be relieved is unavoidable. As the tugs were joint and 
several wrongdoers, the libelant was privileged to sue either or both, 
or to make each a formai party, and to seize either under the process 
of the court. Therefore his failure to seize the Whitbeck at ail can- 
not be regarded as lâches in favor of the Vosburgh, and consequently 
the staying of the process against the Whitbeck was the exercise of a 
right on the part of the libelant, so far as the Whitbeck is concerned, 
from which no conclusions unfavorable to the libelant can be drawn. 
A person exercising a right cannot be charged with wrong. Under 
the rules, the Vosburgh had a right to ask to hâve the Whitbeck 
brought in as a party, if she was not already a party; or, if she was 
a party, to ask that the, delayed process against her should be issued, 
and that she be seized thereunder. This course the Vosburgh did 
finally take. It was the privilège of the libelant to leave the Whit- 
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beck ont of the litigation altogether if he saw fit, and ît was the 
privilège of the Vosburgh to bririg the "Wliitbeck into the litigation. 
The subséquent liens largely accrued subséquently to the appearance 
of the Vôsburgh, which was on April 3,; 1893; and, if there was any 
delay thereafter in bringipg in the Whitbeck, the fault to a considér- 
able degree is ascribable to the Vosburgh, as she had the full right 
and power to compel the issuing of the process; but no application 
was made therefor until June 27, 1893. TJnder thèse circumstances, 
it is thought that no relief can be afiforded to the Vosburgh, although 
there was lâches on the part of the libelant, so far as the subséquent 
lienors of the Whitbeck are concerned. An order will be prepared 
in accordance with the views hère expressed. 



THE AGOI. 
(District Court, B. D. New York. April 7, 1899.) 

1. SmipriNG— Seaworthinbss — Inspection. 

ïiie Inspection required as to the seaworthiness of a vessel îs anticipa- 
tory, and not aione for tiie discovery and correction of defects from which 
barra has arisen; and a System wïiich contemplâtes a gênerai overhauling 
aâd inspection of the vessel only every four years, ànd between such tlmes 
only a gênerai examinàtlon by the officets at thé end of a voyage to as- 
certain whether there has been lealiage, is inadéquate to meet the require- 

> ments of , the law. 

S, Samb— Im^it to Cargo from Leakage. 

A steamship had a wooden figurehéad under her bowsprit, which was 
suppiorted by scroll work exteiiding batk for several f eet on eaoh side of 
the vessel, to which It was secured by bolts passing through the sides, 
and fastened by nuts on the inside. This scroll work was subject to the 
action of the seas in heavy weather, especially when the ship was heaviiy 
laden; and such action had a teudency, at least, tô loosen gradually the 
nuts où the bolts, if it did not necessarily do so when continued for any 
considérable timë, and în such event the water could enter around the 
looaened bolts into the fore peak. The ship started.on a voyage of sev- 
eral; thoHsand miles, which would occupy some two months, and during 
which would occur the autumn^J equlnox. She was so heaviiy laden as 
to bring the scroll work within about nine f eet of the water line. The 
fastenings of thé scroll work had not been inspected for two years, and 
the only inspection made previous to entering upon the voyage was to as- 
certain that there had not been previous leakage. A consignmeut of sugar 
was stowed in the fore peak, which was injured during the voyage by 
water entering around the loosened bolts securiiig the scroll work. The 
ship encountered severe weather during the voyage, but no more so than 
was reasonably expectable. Bdd, that the facts were insufiicient to sus- 
tain the burden resting on the owners to show due diligence to render the 
ship seaworthy at the inception of the voyage, under the requiremeuts of 
the Harter act. 

3. Same— Périls of Navigation— Evidence of Seaworthiness. 

Storms encountered during a voyage, although they may hâve been an 
adéquate cause for an injury to the vessel resulting in leakage and dam- 
age to the cargo, are not sufflcient to relieve the carrier from liability for 
such damage, nor from the burden of proving seaworthiness. wbere'they 
were not of such an unusual character but that they should hâve been an- 
tieipated, and it is not shown that the injury could not hâve been provided 
against by proper inspection and care with respect to the part injured 
before saillng, and such inspection was not made, nor càre exercised. • 
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This was a libel by William Spaulding and others against the steam- 
ship Aggi to recover damages for an iiijnry to cargo. 

Carter & Ledyard and Walter F. Taylor, for libelants. 
Convers & Kirlin and J. Parker Kirlin, for claimant. 

THOMAS, District Judge. This action is to recover for injury to 
a cargo of sugar stowed in the fore peak of the steamship Aggi on a 
voyage from Java to Boston, begun in August, and ended in October, 
1898. The fore peak is limited aft by the collision bulkhead, which 
extends, without opening, from the bottom of the vessel to the main 
deck. The vessel has the usual between deck and main deck, but 6 
or 7 feet above the lattcr, and extending some 20 feet aft from the 
vessel's stem, is the forecastle head, beneath which are the crew's 
quarters, which are entered by a door on the main deck, and thence 
through a hatch in the main deck access is had to the fore peak. As 
the floors of the main and between decks do not fit snugly about the 
stem, there is an opening along the entire length of the same. Under 
the bowsprit of the vessel is a wooden tigurehead, from which a sup- 
porting scroU work of wood extends back for 15 or 20 feet on each 
side of the vessel, to which it is secured by a single Une of bolts, about 
a foot and a half apart, which pass through the wood and plating of 
the ship, and are fastened by nuts on the inside. The bolts are about 
five-eighths of an inch in diameter, and some of them are several 
inches long. The line of bolts is some 9 feet above the water line, 
with the ship loaded to a draft of about 23 feet, as she was, and from 
1 to 2 feet above the main deck; and consequently the nuts securing 
them were in the forecastle, not immediately in the crew's quarters, 
but in a small closet opening into the same, and in the extrême bow, 
where they were eoncealed by coils of rope. At the end of the voyage, 
four, live, or six of thèse bolts nearest the bow were loosened so 
that a turn or so of the nut was needed to tighten them. This loos- 
ened condition permitted the water to enter and reach the main deck, 
whence it flowed into the hold through the described opening about 
the stem, and on the way injured the sugar, but speclally damaged it 
by gathering in sufificient quantity in the bottom of the ship to reach 
the underside of the cargo. In the peak were athwartship floors, 2 
feet apart, of plates standing on edge, and riveted to the frames at 
the side of the ship. They were something over 2 feet high at the 
after end of the peak, each successive one forward rising in height 
6 or 8 inches, until in the extrême bow their greatest height was 
5 or 6 feet. The floors were intersected by intercostal plates, extend- 
ing fore and aft, and thereby was constituted a séries of pockets, 
from 2 to 6 feet deep, while on thèse floors dunnage, of the height of 
2^ or 3 feet, wàs laid fore and aft. Hence the cargo was raised from 
the bottom of the ship the width or height of the dunnage plus the 
height of the floors. While ail the other cargo spaces in the vessel 
were fltted with steam pumps, and hand pumps in reserve, only a hand 
pump was provided for the fore peak; and while the other cargo 
spaces were furnished wiih sounding wells, which would indicate even 
a few inches of water in the hold, the sounding well for the fore peak 
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wîQul.d not indicate the pi;esence of water until it had risen about 2 or 
3 feet from the bottom of tlie vessel, although it appears that the place 
could be sounded by the pump. l^is sounding pipe was so exposed 
that it could not be used in rough weather, and for that reason was not 
used between Algiersàrid St. Johns. The pump wasin order, and was 
apparently suflficient to empty the water entering through the loos- 
ened boit spaces so that injury would not resuit to the cargo, and was 
of the kind in use at sucb place; a steam pump being undesirable, 
as it would necessitate a pénétration of the collision bulkhead. The 
pump came down at ttfP after end of the peak, and reached the low- 
est point thereof . As a matter of fact, the peak was not sounded by 
any process, save at one time, when the ship had proceeded about 1,500 
to 1,800 miles on her voyage, and had been out from seven to nine days, 
during which time she had experienced on several days a '■fresh 
breeze"; but whether this would cause the water to penetrate the 
boit holes, if the bolts were loose, is entirely problematical. The évi- 
dence does not disclose the resuit. 

The libelants advance seyeral propositions : (1) That the fore peak 
was an improper place for stowing sugar, because the strain upon the 
parts abont the bow was greater, and the probability of accident 
greater; (2) that the meansof discovering the présence of water in 
the fore peak were not adéquate; (3) tbat the presumption of sea- 
worthiness does not obtain, and that the claimant bas not sustained 
the burden of showing the same at the inception of the voyage. 

It is considered that carriers are not precluded from utilizing the 
fore peak for the stowage of cargo similar to that hère involved. But 
the fact of unusual exposure to leakage at that space, if such there 
be, rather bears upon the (iegree of diligence required of the carrier 
in securing it against the injurious action of the sea during the voy- 
age. Theref ore the first essential inquiry is this : Did the carrier 
use due diligence to make the vessel seavyorthy before she undertook 
her voyage from Java? , This inquiry is resolved into two subordinate 
questions: (1) As to the propriety of constructing a vessel with a 
âgurehead fastened by bolts subject to loosen and admit water; (2) 
as to the diligence shown,by the claimant in inspecting the vessel 
before her departure from Java. It appears that the vessel was of 
the highest class, and construçted under the supervision of the Lloyds 
and the Norwegian Veritas, ^nd her ûgurehead was fastened according 
to the usual manner. For thèse reasons the court is disinclined to 
hold that such fastening was a faultin construction, although the 
suggestion arises readily that a pièce of ornamentation subject to 
dérangement from heavy seas, as was this, was not fitted and secured 
with abundant caution against expectable conséquences. 

Passing the question of construction, and coming to that of due 
maintenance, it appears that in March, 189G, the vessel received a 
gênerai overhauling and inspection; and it is claimed that, in accord- 
ance with usage, such overhauling and inspection would not be re 
peated until .1900. Concerning the interyal, it is urged that "it is not 
customary to go around the ship, a,nd examine every- boit, rivet or 
fastening liable to become loosened in heavy weather, but that pru- 
dent ofQcers would make a gênerai exàmination of the ship, looking 
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to the places where the évidence of damage would naturally show," 
and, if the bolts "had been started prior to this voyage, they would 
hâve shown the same évidence of it that they did on this occasion; 
there would hâve been water below, which an ordinary examination 
of the ship would hâve discovered." The master testlfled fhat there 
had never been any damage to cargo in the fore peak; that he and 
other olBcers "had been down there plenty of times, looking around," 
and that "we hâve ail considered the peak an exceptionally dry peak, 
compared to other ships; * * * we hâve hàd coals there in 
pretty rough weather, and when she was deeper loaded than on this 
voyage, and without appearance of water in the peak." This seems to 
hâve been the examination, inspection, care, and diligence to ascer- 
tàin the continuing tightness of the nuls that held fast this line of 
bolts, from the construction of the ship to the time of injury. The 
claimant's theory of its duty seems to be founded on the expectation 
that, when the peak shall hâve leaked, the cause thereof shall be sought 
and corrected thereafter, with an additional overhauling at the end 
of each four years. The expert for the claimant states clearly this 
position, by saying that, if the ship cornes in with a dry peak, it would 
be unnecessary to examine the bolts. The logical resuit of this con- 
tention is that a spécifie inspection of the bolts would be necessi- 
tated only by a wet peak (that is, after the damage the duty of activ- 
ity in the examination of détails arises); that when, by the présence 
of water in the peak at the end of the voyage, it should be indicated 
thàt the bolts had started, the moment for inspection of the bolts 
would hâve arrived. Sueh a governing rule for inspection is unhes- 
itatingly condemned as inconsistent with the probable action of men 
of ordinary prudence. The inspection required of the carrier, as re- 
gards seaworthiness, is anticipatory, and not alone corrective of a 
defect from which harni bas arisen. The diligence demanded by the 
Harter act précèdes, and does not sueceed, the injury. But what 
should the carrier in the case at bar hâve expected in the course of a 
voyage from Java to Boston, and with what précision should the 
minor attachments of the vessel hâve been examined? The vessel 
was deeply laden, and the voyage was several thousand miles in length, 
and woùld occupy some two raonths in performance; and within that 
time would be embraced the autumnal equinox. Mr. Martin, the 
expert called by the claimant, asserts that: 

"If the vessel had very lieavy weather for a period of two weeks, without 
substantial intermissioii. and was diving continnally into the sea, this would 
be an adéquate cause of loosenins bolts, even if tliey were tight and in proper 
and seaworthy condition at the beginning of the voyage." 

He further testifled as follows: 

"Q. Would it be a neeessary cause? Must the resuit that you found neces- 
sarily flow from sucli a state of weather? A. Yes, sir; I think it must. Q. 
Therefore, if the shipowner, sending ont a ship in that condition, knew that 
if she met with two weeks of heavy weather, wherein her bow would be con- 
stantly plunged into the water, there would be a loosening of those bolts and 
.a neeessary leakage? A. No; he might not know that. Q. He would know 
it just as well as you, wouldn't he? A. What I mean to say is this: If that 
vessel meets heavy weather, the seas ai-e liable to loosen the scroU work." 
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The évidence of the witnes^ leaves the court in soine doubt as to 
wl^ether he regards heavy weather as necesaitating a looaenÏKtg of the 
bojts, or whether it would be simply liable tp do so. Taking the view 
mqst favorable to the carrier, it vv^ould be this; He would know (1) 
that the flgurehead wa.» fastened by means of bolts passing through 
the ship ia such manner that, if loosened suiïicientlj, ^ater would be 
allowed to pass through, and flnd its way along the stem to the cargo 
in the fore peak, and injure the same; (2) that the ship was going upon 
a long voyage at a jtime of the year when it might expect to meet 
wjth weather, liable to loosen the bolts and permit the damare above 
suggested. With this knov^ledge of the mechanical construction, and 
of the things expectable upon the journey, was it not bis duty, before 
tlie ship started, to see that thèse bolts, which had not been overhauled 
or examined since 1896, were in a reasonably favorable condition to 
withstand the strain that would be brought upon them? AVas it 
sufflcient to rely upon the fact that there was no préviens évidence 
of leakage in the fore peak from which he could infer a defective con- 
dition of the bolts, and did he hâve a right to rely upon this, and the 
overhauling which took place in 1896, and predicate thereon the ab- 
sence of probable defect as regards thèse bolts? The ship was laden 
so deeply that even moderate weather would bring strain upon the 
bolts. Men of ordinary and reasonable prudence would know that 
weather of a severe nature would be met in the course of the voyage, 
and of the peculiar exposure of the flgurehead to the buffeting of the 
waves, and would give particular care to the fastenings of such flgure- 
head. As pointed out by the libelant's advocate, the mate testified: 

"My expérience as a sailor at sea would tell me that, if sud a thing as a 
molding only tbree-quarters of an inch thlck is washed agaiust by a heavy 
sea,— -constantly washed against by a heavy sea,— it can't stand tbe pressure." 

And the claimant's expert, Mr. Martin, says: 

"Any man who knoWs anything about a steamship knows that, if a ship 
meets with heavy weather, she i^ liable to loosen the scroll work on her bow." 

And yet the care observed to discover whether over two years of voy- 
aging had loosened the bolts was no greater than that above stated. 

But this situation is met in a twofold way by counsel for the claim- 
ant: 

(1) It is stated that when the vessel was 1,500 or 1,800 miles out 
of Java, and after she had been sailing from seven to nine days with 
a fresh breeze that should hâve exerted an influence upon the flgure- 
head, the carpenter sounded the fore peak. It does not appear whether 
he discovered any water in the fore peak, although it may be inferred 
that he reported any excess of water; but, as he was unable to sound 
the fore peak within two or three feet of the bottom, it does not follow 
that there was no water présent at the time. 

(2) It is urged that the loosening of the bolts which allowed the 
water to enter the forepeak was caused by périls of the sea, of such an 
unusual nature that it could not hâve been reasonably expected by 
the claimant, and that, as they were adéquate causes of the loosened 
bolts, the burden resting upon thè owner to show seaworthiness ia 
met. There is évidence of a consumption of 50 tons more coal than 
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was expected, in conséquence of which the vessel put into St. Johns 
for an additional supply. The captain states that heavy weatlier was 
expected during thèse months, "but not so heavy as we had, nor so 
continually bad." And the log kept by the chief oiHcer shows entries 
of stiflf gales and high seas, and plenty of water on the deck; that she 
encountered gales of wind, with high seas. And there are records of 
a strong breeze, and large quantifies of water; plenty of water on 
deck; heavy gales from the west; that the vessel was pitching heav- 
ily, and taking immense quantifies of water on deck. And the mate 
cliaracterizes the voyage as "a very rough voyage, — very stormy, 
rough voyage after we passed the Western Islands, at least." Now, 
it is argued that weather of> this description, causing defects, néces- 
sitâtes the holding that the defect was caused by périls of the sea, 
and that, as such périls were sufflcient to cause the leaks, it cannot 
be presumed that the ship was unseaworthy at the beginning of the 
voyage. However, it is not considered that the storms were so ex- 
cessive in their nature as to constitute périls of the sea, within the 
exceptions in the bill of lading; nor were they of such an unexpect- 
able nature that the carrier sliould not hâve anticipated them, in 
fulfllling the duty of providing a seaworthy vessel. 

In The Colima, 82 Fed. 605, it appeared that the weather "dld 
not amount to a gale until 8 a. m., but at 6 p. m. the master, in order 
to head the seas, had turned the ship two points off her course. The 
ship could not be kept head to the seas, and occasionally fell off into 
the trough of the sea, where she rolled heavily, and in three successive 
large waves was turned ov«r completely, with nearly a total loss of 
ship, passengers, and crew." It was held that the storm was not 
phénoménal in character, nor more severe than every steamer should 
be prepared to meet, and that the ship should hâve been, but was not, 
sufficiently seaworthv to meet such a condition. 

In the case of The Exe, 6 0. C. A. 410, 57 Fed. 399, the law was 
reiterated that a carrier by vessel could not escape liability for loss 
or injury of goods during transportation through dangers of naviga- 
tion caused by his own previous default, notwithstandlng the excep- 
tion in the bill of lading from liability for sea périls, and that if the 
damage to the cargo, though immediately caused hj danger of naviga- 
tion, would not hâve been incurred if the steamship had been in a 
reaaonably fit condition to resist the escape of water from the ballast 
tank into the hold, the libelant should not recover, notwithstandlng 
the exempting clause. But it was held that there was no évidence 
tending to show any original fault in the construction, and that the 
stanchion which was found bent at the end of the voyage was in 
apparent good order at its beginning. And it is saicf in the opinion : 

"Unless the strain or wrench was caused by some siidden or violent strain- 
ing of the vessel on some of the occasions wheii she was phmging and rolling 
heavily, or by the pressure of the cargo, which yielded and surged with the 
surging of the ship, or by a combination of thèse conditions, the cause of it 
cannot be explained or even conjectured." 

It is, indeed, stated that: 

"The primary cause of the loss was the excepted cause,— the violent seas 
which set in motion the train of events that resiilted in the eutrance of the 
water into the hold, and the injury of the cargo." 
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If the weather encountered and d^seribed in the opinion be adopted 
as a standard for determining that the storms in the case at bar con- 
stitute sea périls, within the meaning of the exemptive clause, never- 
theless tbè fact then présent, and now absent, that the ship was sea 
worthy at the inception of the voyage, in regard to stanchion, lug, and 
boit, afterwards found in a détective state, differentiates that case 
from the one now under considération. 

In The Edwin I. Morrison, 153 U. S. 199, 211, 14 Sup. Ct. 823, 827, 
it is said: 

"We do not understand from the flndings that the severity of the weather 
encountered by the Morrison was anything more than was to be expeeted upon 
a voyage such as thls, down that coast, and In the wiiiter season, or that she 
was siibjected to any greater danger than a vSssel so heavily loaded and with 
a hard cargo might hâve anticlpated under the circumstances." 

An esiamination of the thirteenth flnding (page 205, 153 U. S., and 
page 826, 14 Sup. Ct.) in that case shows a condition of weather, 
and conséquent results upon the ship, much exceeding, in degree of 
severity, anything indicated in the présent case, and quite easily sup- 
ports the conclusion hère reached. 

The argument of the claimant seems to be that, if the heavy weather 
would be an adéquate cause for the leak, the burden of proving dili- 
gence to hâve the bolts in order bef ore sailing has been met, although 
there be no évidence whatsoever that the bolts had been examined 
sinçe 1896. The law is not so understood. The former obligation of 
a carrier was one of insuraûce of seaworthiness at the inception and 
during the voyage. This obligation bas been lifted by the Harter 
act, providéd it be shown that the owners used due diligence to make 
the ship seaworthy before she was sent out. The burden of proving 
this is on ithe owner. What diligence has he shown, eithér to discover 
whether the shîp was seaworthy, or to correct any unseaworthiness 
discovered? Not the slightest fact is exhibited, save the overhauling 
some twpyears before, ànd that the captain and offlcers were down 
in the peak, and did not notice évidences of water. If, now, it be kept 
in mind that theSe nuts lobsened gradually, as claimant's expert states. 
can the owner be said to h^ve been diligent, who for two years has 
done nothiilg by way of inspecting the nuts because no leak had 
been observèd, tipon the apparent theory that there is time enough 
to look at the bolts that pèrtnit a leak, when the leak ShàU hâve oc- 
curred, and that the heavy seas encountetred well enough account for 
their condition.' Such a doctrine of caretaking caimot bê sanctioned 
by this court, and is in direct antagonism to the expression of the 
suprême court' in The Edwin I. Morrisoû, 153 U. S. 199, 215, 14 Sup. 
Ct. 823. ; , '.','' 

The foUowixig rules are fairly deducible from the décisions: 

1. lîie reqilirement of "seaworthiness" intends that the ship shall 
be in a fit state, as to repair, equipnient, crew, and in ail other respects, 
to encounter the ordinaiy périls of the contemplated voyage. The 
Edwin I. Morrison, 153 U. S. 199, 211, 14 Sup. Ct. 823; The Titania, 
19 Fed. 101, 105. But seaworthiness does not require perfection, but 
only reasonable fitness. Dupont de Nemours v. "Vance, 19 How. 162, 
167; The Rover, 33 Fed, 515, 521; Steel t. Steamship Go., 3 Mar. 
Law Cas. 516. 



THK AGQI. 



491 



2. The burden of proving seaworthiness is upon the carrier. The 
Edwin I. Morrison, 153 U. S. 199, 211, 14 Sup. Ot. 823; The Warren 
Adams,' 20' C. C. A. 486, 74 Fed. 418, 415; The Kensington, 88 Fed. 
331; The Colima, 82 Fed. 665, 669; The British King, 89 Fed. 872, 
873. 'And this burden réquires that there shall be proof, not only of 
due inspection, but of actual repair, if repair be found necessary. The 
Edwin I. Morrison, 153 U. S. 199, 14 Sup. Ct. 823; The Alvena, 74 
Fed. 252, 254, afQrmed in 25 C. C. A 261, 79 Fed. 973. ; • 

3. General évidence of seaworthiness may be sufflciently strong 
and satisfactory to show seaworthiness in thé détail of construction 
which is the subject of the action. The Sandfleld, 79 Fed. 371; Id., 
61 U. S. App. 385, 92 Fed. 663; The Warren Adams, 20 C. C. A. 
486, 74 Fed. 413, 415. 

4. When a vessel, soon after leaving a port, becomes leaky, with- 
out stress of weather, or other adéquate cause of injury, thç presump- 
tion is that she was unseaworthy before setting sail. The Sandfleld, 
61 TJ. S. App. 385, 92 Fed. 663; The Warren Adams, 20 C. C. A. 486, 
74 Fed. 413, 415; Pickup y. Insurance Co., 3 Q. B. Div. 594. 

5. Where the loss is fully accounted for by sea périls (that is, where 
it is proven that sea périls caused the injury), the shipowner may 
not be called upon to show seaworthiness. The Sandfleld, 79 Fed. 
371, 375; The Kensington, 88 Fed. 331, 334, and the cases there 
cited and explained. 

6. Where there was gênerai proof of seaworthiness at the inception 
of the voyage, and an adéquate cause is shown for the defect on the 
vovage, thé burden of proving seaworthiness was deemed fulfllled. 
The Warren Adams, 20 C. C. A. 486, 74 Fed. 413, 415; The British 
King, 89 Fed. 872. 

7. The fact that a vessel had been for a suiBcient time subjected to 
conditions calculated to test her seaworthiness in the respect wherein 
she subsequently showed defect, without any évidences of such defect, 
and thereafter an adéquate cause for the defect was présent, is suiS- 
cient évidence that the ship was seaworthy at the beginning of her 
voyage. ïhe Warren Adams, 20 C. C. À. 486, 74 Fed. 413, 416; 
Dupont de Nemours v. Vance, 19 How. 162, 168, 169. 

It is considered that the claimant bas not fulfllled the burden rest- 
ing upon it to show seaworthiness, that it has not used due diligence 
in the matter of inspection, that its gênerai évidence of seaworthiness 
is insufQcient proof that the nuts and bolts covered by the coils of rope 
in the closet oiï the sailors' quarters were in order, that there is no 
évidence that the loosening of the bolts was caused so entirely by the 
storms on the voyage as to négative unseaworthiness at the inception 
of the voyage, and that the seaworthiness of the ship in regard to the 
bolts and nuts was not so tested and found to be satisfactory in the 
earlier stage of the voyage as to justify the finding that their flnal 
condition was ascribable wholly to the later prevailing storms. The 
difficulty is that the claimant used the fore peak for a cargo of sugar, 
knowing of the greater probability of strain upon that part of the 
ship, and the conséquent greater exposure to leakage, and yet paid no 
attention to the bolts whatever, subséquent to the gênerai overhauling 
more than two years before, save as the oflBcers occasionally, when in 
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the peak, observed no leakage, and concluded that an opportunity 
therefor did not exist. It was evidently waiting for a leak before in- 
vestigating the bolts as a cause thereof, and intended to wait another 
gênerai overhauling in 1900 before doing so, unless a leak sooner dis- 
covered indicated the necessity of immédiate examinatian. Carriers 
are not privileged, usually, to abstain for such time from detailed in- 
vestigatiqns of attachments wbich tlie expèctable conditions of the 
journey may injuriously affect, and it is not apparent tkat a sMp 
sliould be exempted from tbe ordinary requirements of prudent action 
applicable to the care of other vehicles of transportation. With what 
regard would courts receive the plea of a railway company that it 
had not examined bolts and nuts of a freight car for over two years, 
and did not in tend to do so for two years more, unless some injurious 
effects from the bolts becoming loose should earlier appear; and 
this, too, while it knew that the bolts loosened by degrees, as the claim- 
ant's expert Martin testiflèd was the case with those now under con- 
sidération, and also knew that such loosening would be likely to 
resuit from violent strains in the course of opération. Such a plea 
would merit and receive instant condemnation. Pursuant to the fore- 
going views, a decree is directed for the libelants, with costa. 



THE BARON INNERDALB. 

(District Court, E. D. New York. April 6, 1899.) 

Kboligenck— SuFFiciBNCT op Evidence. 

In an action by a stevedore to recoVer for jjersonal Injuries recelved 
whlle assistlng to discharge a vessel, and eaused by tlie breaklng of an 
iron hook furnished by the vessel and used by libelant and hls f ellow serv- 
ants, on the ground that such hook was of poor materlal and had been 
prevlously partly broken, the burden rests upon the libelant to prove that 
the respondent was négligent in the sélection of the hook or In failing to 
keep it in fit condition, and such burden must be sustained by évidence 
sufflciently elear, distinct, and preponderatlng to enable the court to flnd 
such fact wlthout resort to conjectures or surmises as to the cause of the 
breakage. 

This was a libel by Eduardo Capitano against the steamship Baron 
Innerdale to recover damages for a personal injury, on the ground of 
négligence. 

Richard A. Eendich, for libelant. 
Convers & Kirlin, for claimant. 

THOMAS, District Judge. This accident happened on the 17th 
day of October, 1898. The libelant was one of several stevedores 
engaged in nnloading the steamer Baron Innerdale, through the bunker 
hatch. The libelant's immédiate duty was attendance upon the winch 
near such hatch at which the lift was operated, which was attached 
to a boom, used as a derrick, fltted in a gooseneck, and suspended with 
a l|-inch wire rope running forward to the mainmast, and a similar 
rope on each side fastened to the boom by sister hooks, made of one- 
half inch wrought iron, which were clamped on to the derrick. At 
the time of the accident the stevedores were lifting baskets of sugar 
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from the between-decks; two baskets, each weighing 750 or 800 
pounds, constituting a single haul. Tbe libelant's évidence tends to 
show that as a haul was coming up through the hatch, and after it 
had cleared ail possible obstructions, one of the side Unes gave way, 
by reason of the breaking of one of the hooks, and the boom, thus 
released, swung to the opposite side, striking the libelant, and shoving 
him against the house, whereby he received injury. 

Under the contract, it was probably the duty of the ship to furnish 
the hooks. In any case, it did furnish such hooks, and there is no 
évidence as to the cause of the breaking, except that the libelant 
elaims that the iron was of a very inferior quality, and that there 
was a small crack in each arm of the hook which caused it to break. 
Knowledge of this break is predicated upon the statement of wit- 
uesses that a small portion of each face of the broken surface was 
rusted, and that some 10 or 12 days after the accident an inspection 
of such broken surface showed that it was rusted unevenly. The bur- 
den of provîng that the shipowner did not use ordinary care in the 
sélection and maintenance of the hooks is upon the libelant. The 
évidence produced to fulflll that burden must be sufficiently clear, 
distinct, and preponderating to convince the court, without resort to 
conjectures or surmises, that the claimant was négligent. Whèii, 
after a careful study and considération of the case, a judge cannot 
state candidly that his reason is convinced by the weight of évidence 
that the respondent, in some particular pointed out, bas negligently 
done, or omitted to do, some act, in breach of his duty, the libelant 
has not fulfllled the burden resting upon him. Courts are required 
to examine, compare, analyze, infer, weigh, and strike the balance 
of probabilities; but they are not required to hazard opinions that a 
person has done wrong, without the présentation of intelligible and 
substantiated facts which tend to establish the accusation. A question 
of fact may be refined to such a degree that an accurate solution is 
beyond any reliable intellectual process. At such point of mysti- 
fication, the court is justifled in holding that the libelant has not 
sustained the burden of proof ; that the domain of reasoning has been 
passed, and that of pure surmise entered. 

In the présent case, several persons state (1) that the iron of which 
the hooks are made is of a very inferior quality; (2) that the edge 
and face of the break show évidences of a water crack, old break, or 
other imperfect condition, of which the claimant should hâve known. 
Thèse witnesses are practical workmen, and apparently honest, and 
tlieir opinions carry weight, and might carry conviction, did not Man- 
cor, Dickey, and Townsend, on the part of the claimant, testify that 
there was not the slightest évidence of what the former witnesses 
stated. Thèse witnesses are not only practical men, but are obviously 
men of superior éducation and opportunities. In any case, there is 
nçthing that justifies the court in preferring the libelant's witnesses. 

But there is another phase of the case more perplexing. It is per- 
fectly obvions that the proper office of the hooks did not require them 
to bear any considérable strain. If the sugar was properly handled, 
and not allowed to catch, the latéral strain on the hook would be 
nothing, or very slight, as the chief strain would fall on the support- 
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ing wire rope ruiming from the boom tp tbemast. Why should toojis 
of any fair strength, mijcb the moreliooks like thèse, which, even 
if of, the inferior .quality. stated bj the libelant's witnesses, should 
be capable of bearing large burdeiis,, | b^reak, in ,the absence of any 
considérable latéral straip.? Let the argument be systematically 
stated: (1) The hooks, if in ;reasonably good condition, would bear 
a strain of at least 2,000 pounds. (2), The hooks yveve used to resist 
latéral strajn, and, if the draft were, handled properly by the libelant's 
co-servants, such strain would bé little or nothing.. (3) The hook 
broke as a draft was bçing hauled fropi th,e hold, àud the libelant's 
évidence, of which there is ,^p contradiction, in terms, is that the par- 
ticular draft did not catch and was not otherwise interfered with. 
(4) There is no preponderating évidence that the hook was détective. 
It will be observed that there are two possible causes presented 
for the breaking of the hook, — one adefective condition, and for this 
the respondent would be liable if suçh condition resulted from his 
négligence; the other, the négligence of the libelant's fellow servants 
in handliiig the draft. Çut there is no preponderating évidence in 
the flrst case,, with the burden of proof upon the libelant, and there is 
direct and uncontradicted évidence in the second case negativing the 
cause- This seems to be a; puzzling condition, but the embarrass- 
ment is only apparent. The respondent is not liable, unless his nég- 
ligence be proyed. Such proof requires a prépondérance of évidence, 
and such évidence is absent. In such case, it is not necessary for 
the respondent to point out the cause, nor to disprove the attempted 
exculpation of another person, who had the power and opportunity 
to be the vprongdoer. If the exculpation of those working the draft 
be accepted, the respondent is not proved guilty by the doctrine of 
exclusion. This is so, because (1) it does not appear certainly that 
ail other CJ^uses are excluded, as, for instance, a préviens draft catch- 
ing may bave qaused the breakage; and (2) because by reversing the 
argument^ , and starting with the premises that there is no preponder- 
ating évidence that the break resulted from the respondent's négli- 
gence, if the doctrine of exclusion were applicable, it could be inf erred 
that the hook was broken by those handling the draft, in such way 
as to allow it to catch. It is well known that drafts often catch on 
the coamings of the hatch, with disastrous results to the lifting ap- 
paratus, and were this not denied, and were the matter left to con- 
jecture, a hindrance of that nature, resulting in a sudden and power- 
ful latéral strain on the boom, could be conjectured. The surmise 
would be unjustified in either case. It was suggested on the argu- 
ment that the breaking of the hook raises a presumption of négligence. 
There is some authority for such contention, but it is not sustainable 
in reason or by gênerai authority. It invokes the doctrine of res ipsa 
locquitur, which is quite inapplicable to this, elass of cases. There is, 
however, one practical and well-assured reason for believing that the 
hooks were in good condition at the inception of the work. They had 
been used to load the ship in Java, and at the very time of discharge 
450 bags of sugar had already been taken from the hold before the 
accident occurred. Each bag lif ted of this number attested the 
strength and proper condition of the hooks, and is vigorous, palpable 
proof that they were not defective. The libel should be dismissed. 
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THB NEW YORK. 
(District Court, E. D. New York. April 12, 1899.) 

1. Admikalty Practice— Claimant's Bohd. 

Where, on motion of a libelant in rem, the court makes an order settlng 
aside a sale of tlie libeled vessel under a decree entered at the same term 
in anotlier suit, unless a bond is given by the claimant and he furnishes 
an ordlnary ciaimant's bond, such bond Is available to the libelant In case 
of his recovery. 

2. Maritime Liens— Nature of Vbssel — Barge. 

A barge, though without means of self-propulsion, is subject to a mari- 
time lien for breach of a contract of hiring to the same estent as any 
other vessel. 

3. Same— -Lien of Charterer for Damages Causbd by Unseaworthiness— 

Leasb or Démise of Vessel. 

If a vessel be let to a carrier for a voyage, or for a day, or other time, 
at an agreed priée per day, with a warranty of seaworthiness, and with a 
stipulation that the hirer shàU provide crevc and everything for the pur- 
pose of her navigation, and if by her unseaworthiness a cargo received 
by the carrier for transportation is injured, and the damage is discharged 
by the carrier, he bas a lien on the vessel for the amount of such dam- 
ages, and may recover the same in an action In rem against the ship. 

4. Shippinq— Chartering of Vbssel — Implied Warranty of Seaworthiness. 

Where a vessel is chartered or let, there is an implied vrarranty on the 
part of the ovraer that it is seawortby, and sufficient for the use t» which 
it is to be devoted. 

5. Maritime Liens — Effeot op Provisions of Charter Partt— Subrogation 

of Charterer to Lien of Cargo Owner. 

Where a charter party amounts to a démise or lease of the vessel, the 
ov^ner surrendering to the charterer the entire possession and control, the 
latter takes the place of the owner, and becomes responsible as such to 
shippers for damages for injuries to the cargo, though the vessel remalns 
liable therefor; and where, in discharge of his personal liability, he pays 
such damages, and they resulted from the fault of the ship,— as from her 
unseaworthiness,- he is subrogated to the lien of the cargo owner there- 
for, his relation to the ship as to such damages being that of surety. 

6. Same — Injurt to Cargo— Right op Charterer to Enforcb. 

A charterer, as carrier, is so far the représentative of the owner of the 
cargo that he may sue in his own name for an injury thereto, and may 
maintain an action in rem for such injury against the carrylng ship where 
the cargo owner could do so. 

7. Admiralty Jorisdiotion— Maritime Contract. 

An action for damages growing out of the breach of a contract for the 
hiring of a barge by reason of its unseaworthiness, which caused Injury 
to the cargo while the barge was at sea on a voyage, is based upon a mar- 
itime contract, and is within the jùrlsdlction of a court of admiralty. 

Tliis was a libel in rem by Edward C. Smith and another, as re- 
ceivers of the Vermont Central Eaiiroad CSompany, against the barge 
New York, to recover damages for an injury to cargo, alleged to hâve 
resulted from the unseaworthiness of the barge. 

Carpenter & Park and Robert D. Benedict, for libelants. 
Hyland & Zabriskie and Nelson Zabriskie, for claimants. 

THOMAS, District Judge. In September, 1895, the Vermont Cen- 
tral Railroaïî Company, of which the libelants are now receivers, 
entered into a contract with the claimant for the use by the said Com- 
pany of a barge, at an agreed priée of $10 per day, which included the 
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services ef the man furnished and paid by the owner of the vessel, who 
should accompany the barge during her use by the railroad company. 
In the preCeding May an agent of the company had examined the 
barge, and learned "what sort of à barge she was, as far as her ca- 
pacity went, and that she would answer our purpose." The agent 
informed the claimant that the intended use of the barge was to 
carry gênerai merchandise to 'Neyv Xondon, and thât ^ it might be 
.désirable to put 1,000 tons on her, to which he stated that she was 
good for 2,000 tons. Nothing further was said with référence to her 
seaworthiness, and the barge was taken for six days, with the privi- 
lège of longer time. Pursuant to such agreement, the railroad com- 
pany, Who were carriers, received and used such barge for the trans- 
portation of goods for third persons between New York and New Lon- 
don ; but on the flrst night of her use, and while being towed on the 
Sound, with fair weather, th« upper seams of the vessel leaked to such 
an extent that water was admitted to the hold, and injured a cargo of 
cofîee stowed therein. Her burden was less than 1,000 tons. For 
this injury the company accounted to the owners of the cargo, and 
libeled the barge for the damages thus necessarily paid. The original 
libel was flled in the Southern district of New York on the 26th day 
of March, 1896, and process was issued thereon, but upon the appoint- 
ment of the présent libelants as receivers such suit was not prosecuted 
further. Thereupon another action was brought in the same district 
by the libelants, on which process was issued on the 19th day of May, 
1896, and the barge at the same finie was seized. But it was discov- 
ered that she had been sold, on May 13, i896, by the marshal of the 
Eastern district of New York, on process issued in the suit of Gray 
against the barge on a libel filed April 21, 1896, and that James Mc- 
Allister, the claimant herein, who was in control and possession of the 
said barge, had purchased the same. Gray, the libelant in such ac- 
tion, was the master of the barge, acting under the orders of McAllister 
at the time the libel was flled and the sale had; but said Gray sued 
for damages as a seaman, and at that time McAllister owned an inter- 
est in the barge, and such suit was begun at his instance, and for the 
purpose of cutting oflf libelants' liens, and of acquiring title to the 
barge. Upon the discovery of the sale the libelants herein flled a 
libel in the Eastem district on May 29, 1896, and moved the court to 
set aside the decree and sale in the Gray suit, and upon the hearing of 
the motion on such date the court made an order that the sale should 
be set aside unless within flve days the claimant McAllister gave a 
bond in the sum of |2,000. Thereafter, on the 2d day of June, 1896, 
the respondent gave the usual claimant's bond. It was within the 
power of this court to set aside the sale at the time the motion was 
made therefor, quite irrespective of any inquiry as to the fraudulent 
and collusive nature of the Gray suit; and the court determined that it 
would set aside such sale, unless the claimant accepted the alternative 
condition by giving the bond, which he did. It is theref ore considered 
that, if a cause, of action exista against the claimant, recourse may be 
had to the bond so given. 

It is urged further on the part of the claimant that the nature of the 
contract between the railroad company and McAllister was such that 
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tliere was no expressed or implied warranty of seaworthiness; and, 
éveil if there was such warranty, the libelant acquired no lien on the 
barge for breach thereol, and tbat, as a conséquence, the présent ac- 
tion in rem cannot be maintained. It is quite unimportant that the 
vessel is a barge, without means of self-propulsion. For purposes 
of admiralty jurisdiction, a barge is équivalent to a fuU-rigged ship, 
or the most important steamship. Disbrow v. The Walsh Brothers, 
36 Fed. 607; Mosser v. The City of Pittsburgh, 45 Fed. 699. There- 
f ore the question to be solved is this : If a steamship be let to a car- 
rier for a voyage, or for a day, or other time, at an agreed priée per 
day, with a warranty of seaworthiness, and with a stipulation that the 
liirer shall provide crew and everything for the purposes of her opéra- 
tion, and if by her unseaworthiness a cargo received by the carrier for 
transportation be injured, and the damage be discharged by the car- 
rier, may the latter recover the damages thus incurred in an action in 
rem against the vessel by reason of a lien on the ship for the same? It 
will be observed that in the case put the fact that a man was placed 
on the barge is ignored. He was placed there for a gênerai oversight 
of her condition, and, if the injury had oceurred tlirough his négli- 
gence, as it did not, his master would hâve been liable for the same. 
If this indicates any rétention of the possession of the barge on the 
part of the owner, it is relatively unimportant to the présent question. 
The broad, naked facts are preferred. The first step in the inquiry is 
this: Does the con tract amount to a charter party? In a gênerai 
sensé, it does. A charter party is a spécifie contract, by which the 
owners of a vessel let the entire vessel, or some principal part thereof, 
to another person, to be used by the latter in transportation for his 
own account, either under their charge or his. An équivalent défini- 
tion is given in Vandewater v. Mills, 19 How. 91. Mr. Parsons, in his 
work on Contracts (volume 3, p. 301), states: "The charter party 
might provide and express that the charterer hired the whole ship, and 
took it absolutely into his own possession, and manned, equipped, fur- 
nished, and eontrolled her during a certain period, or for a certain 
voyage;" although he states that such a contract is seldom made. It 
is in accordance with such définitions that a charter party is often 
called a "mercantile lease." Although in the case at bar there is a 
représentation of seaworthiness équivalent to a warranty thereof, yet, 
if it were otherwise, an assurance amounting to a warranty is implied 
that the ship is suffieient for the use to which it is to be devoted 
(3 Kent, (,'omm. p. 203; Fland. Mar. Law, § 182; The Thames, 61 
Fed. 1014; Work v. Leathcrs, 97 U. S. 379); and the care required of 
barges, at least as regards sliippers, is emjdiasized in The Northern 
Belle, 9 Wall. 526. Charter parties hâve or omit terms which bave 
an important influence upon the obligations and rights of the parties 
to them and those who contract with the charterer for the carriage of 
goods. The provisions as to manning a ship or controlliug the crew 
are such that the owner in some cases is deemed to hâve surrendered 
and in othej- cases to liave retained the possession of the ship during 
the continuance of Ihe charter party. In cases of surrendered con- 
trol and possession, the ownership, for the voyage, is in the hirer, at 
least as to ail shippers who hâve not knowledge of the charter. Leary 
93 F.— 32 
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V. U. g., 14 Wall. 607; The Northern Belle, 9 Wall. 526. In Baumvoll 
Manufactur Von Scheibler t. Gilchrest [1892] 1 Q. B. 259, approved 
by the houee of lords, Lord Esher said: 

"Thé question [In that case whether an owner was liable for the acts of the 
captain bf his ship] dépends, when other things are not In the way, upon 
this: ■whether the owner has, by the charter, where there is a charter, parted 
wlth the whole possession and control of the ship, and to this extent: that he 
has given to the charterer a power and right independent of hlm, and wlth- 
otit référence to hlm, to do what he pleases with regard to the captain, the 
crew, and the management and employment of the ship. That has been called 
a letting or démise of the ship. The right expression la that It is a partiug 
with the whole possession and control of the ship." 

Although the cases of démise are old cases, and their authority modi- 
fied by the modem tendency against such constructions of charters, it 
will be assumed for the purposes of the présent discussion that the case 
is one of démise or lease, which in fact is just what any charter party 
is. Now, how does this characterization of the charter as a démise 
change the relations of the parties? The flrst and obvions change is 
to make the charterer the apparent owner, and to substitute" him for 
the owner in matters that involve personal liability. Hence he is 
accountable as owner to f reighters, and the actual owner is not so 
accountable to the charterer or to theshippers, at least those ignorant 
of the charter, for acts of the master and crew, but shippefs must look 
to the^ owner pro hac vice as the carrier. If the charterer hires the 
vessel, employs the master and hands, and bears the expenses of the 
voyage, hé becomes the owner pro hac vice, and incurs ail the personal 
liabilities which would otherwise hâve fallen on the owner s. Sherman 
V. Preani, 30 Barb. 478; Macy v. Wheeler, SO N. Y. 231, 241. More- 
over, the actual owner, being oùt of possession, has no lien on the 
cargo fot thé freight due Under the charter, or for the rnoney agreed 
to be paîd for the hire of the beat, which he would hâve otherwise. 
U. S. V. Taylor, 2 Sumn. 588, Fed. Cas. No. 16,442. The resuit of the 
inquiry td this point is this: The ship, for the time, has by the démise 
received apparently a new owner. The shipper traces personal lia- 
bility, if any arises, to this new owner; aiïd the relation of the actual 
owner to third persons who hâve to do with the ship is suspended. 
But the relation of the ship to the undertaking is precisely the same as 
before, and whenever she would be liable in rem if her real owner were 
navigating her she remains liable while under the control of the substi- 
tuted and temporary owner. In 3 Kent, Comm. p. 218, this is ex- 
pressed as follows: 

"The ship itself, In specie, is considered as a security to the merchant who 
lades goods on board of her; and it makes no différence whether the vessel 
he in the employment of the owner directly, or be let by a charter party to a 
hlrer, who was to hâve control of her. * » * The ship is bound to the mer- 
chandise and the merchandise to the ship." 

The cargo owner has a lien on the demised ship. The Euripides, 
52 Fed. 161. Indeed, the maritime law créâtes reciprocal liens be- 
tween the ship and cargo. The Maggie Hammond, 9 Wall. 435. It 
follows that, if the ship is in collision, the action in personam against 
the temporary owner and in rem against the ship accrues in favor of 
Ihird persons. If goods delivered to her for transportation are dam- 
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aged by the unseaworthiness of the ship, a like action in rem and in 
personam may be maintained. Such is the rule as to ail charter 
parties. Dupont De Nemours T. Vance, 19 How. 162, 168; The 
Rebecca, 1 Ware, 187 (and see annotation of authorities to the head- 
note of the same case in 20 Ped. Cas. 373). In such case the real 
owner is not liable personally to the shipper for the loss, but the tempo- 
rary owner as such is liable, and the ship is liable. Hence, in the 
présent case, the cargo owner could hâve sued the Vermont Central 
Railroad personally and the ehip in rem, and therefore through the real 
owner' s breach of warranty lie charterer has been placed in a position 
where he must, as regards the cargo owner, discharge the damages. 
Constrained by his personal liability, he does liqnidate sucli damages. 
Thereupon he should be subrogated to ail rights of indemnity which 
belong to the cargo owner for whose injury he has made compulsory 
compensation to escape personal liability. Such cargo owner had a 
lien upon the ship. It was security on which tlxe shipper consigned 
his goods for transportation. To that lien the charterer succeeds, 
because he stood in the relation of a surety for the ship to the shipper, 
and the fault was not in reality that of the charterer, but that of the 
person actually owning the ship. In such case the charterer succeeda 
to the lien by virtue of the fact that he stood in the relation of an in- 
demnitor, and has discharged his obligation. Hence the statement 
would be this: (1) The ship is liable in rem to the cargo owner for 
injury to the cargo for unseaworthiness, even though the charter be 
a démise; (2) the charterer personally is liable to pay the damages 
in case of a démise; (3) the fault is that of the real owner alone; (4) 
the charterer, to acquit himself of personal liability, pays the dam- 
ages. Hère, through the fault of her real owner, the ship is the of- 
fender, and the charterer, as apparent owner, is, as between him and 
the ship, a mère surety. He should, on payment of the cargo owner's 
demand, succeed to the latter's security, viz. a lien upon the vesse!. 
Such was the holding, in effect, in The Jersey City, 43 Fed. 166, and 
the ruling is in harmony with équitable principles. It does not seem 
necessary to go further, and to point out by other reasoning that the 
barge in the présent case is subject to a lien for the loss of goods from 
unseaworthiness. But the same conclusion may be reached by another 
course of argument. The carrier is so far the représentative of the 
owner of the cargo that he may sue in his own name for injury to the 
goods carried. The extent to which this rule may be applied is 
illustrated in The Beaconsfleld, 158 U: S. 303, 307, 15 Sup. Ct 860. 
Therefore, where the cargo owners may maintain an action in rem 
against the carrying ship, the charterers, who are related to the 
cargo as carriers, may enf orce the lien by an action in rem. From this 
there seems to be no logical escape. In addition, it is considered that 
it is not necessary to trace the charterer's right to a lien through the 
rights of the cargo owner. The précise question was decided in Wood 
V. The Wilmington, 5 Hughes, 205, 48 Fed. 566, where the controversy 
arose distinctly between the charterer and the owner, and it was held 
that for repairs of the ship, which it was the duty of the real owner 
to make, the hirer had an action in rem against the ship. 
The learned advocate for the claimant, in his excellent présentation 
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of his case, rdiee upon The Daniel Burns, 52 Fed. 139, wlii«h involTed 
a controversy over an alleged shortage of cargo. The contract be- 
tween the parties was quite similar to that in the case at bar. The 
damages alleged were not due to any breach of the contract of letting, 
or any act of the man placed on the barge, and the décision of the 
learned judge obTiously was correct. The court in that case did not 
hold that a vessel demised for the carriage of cargo on the sea was not 
liable in rem for damage to cargo from unseaworthiness against which 
he had insured. Had the Burns proved unseaworthy, to the détriment 
of cargo, whether that of the charterer or of a third person, it may be 
asserted safely that it would hâve been adjudged that a lien for dam- 
age attached to the barge. Indeed, a survey of the facts in this 
case, in connection with the applicable law, illustrâtes that the 
présent contract is maritime in every feature. It relates solely to 
a vessel for the carriage of goods on the sea by a common carrier. 
The goods were intrusted by the hirer to the vessel on the faith of the 
assurance of seaworthiness. The development of the injury by reason 
of unseaworthiness was on the sea. The carrier's liability to the 
cargo owner was measured by the maritime law. For such injury the 
cargo owner, whether the charterer or a third person, could maintain 
an action in rem for his damages against the offending barge. Hence, 
in respect to the subject-matter, in respect to the locality of the in- 
jury, which arose in the course of actual navigation on the sea, the 
case falls within the rules that give jurisdiction to the courts of ad- 
miralty. Of course, it is unimportant that the contract was actually 
made on land. Insurance Co. v. Dunham, 11 Wall. 1. In the last 
case the opinion, referring to the décision in Ferry Co. v. Beers, 20 
How. 401, strongly intimâtes that the eiïect of the décision that a 
contract to build a ship is not a maritime contract was not to be ex- 
tended by implication to later cases. Certainly, it should not be 
extended to a contract to furnish a seaworthy boat to carry goods on 
the sea, which is carried into effect, with the resulting injury to the 
cargo from unseaworthiness. It is apparent that the admiralty law 
in its several phases compels the conclusion that the barge was sub- 
ject to a lien for the damage to the cargo, and that the usual remedy 
in rem obtains. The decree should be for the libelants, with costa. 



THE CHALMETTE. 

(District Court, S. D. New York. March 23, 1899.) 

1. Collision. 

At the time of a collision in the Narrows, the channel had been mined 
by the governmeut, leaving an irregular passage, marked by buoys, which 
varied in width from 100 feet between the middle buoys to 1,100 and 1,250 
feet between the upper and lower ones, respeetlvely. Patrol beats were 
statloned at either end, and, on the steamer G. coming in, she was directed 
to go to the west side of the passage, and, on passing the middle buoys, 
changed her course to port untU she was near the line of the west 
buoys, when she straightened. Tug G. with a tow, foilowed by the Gères 
and tow, oh coming down, were notlfled to keep to the east, and the G. 
slgnaled the 0. that she Would pass on the east side, which she did; but 
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the Ceres, without signallng, passed dlagonally across the passage, so that 
the last scow of her tow swung close to the west buoy, and was run into by 
the C. SOd, that the collision was caused by the failure of the Oeres to 
keep to the eastward as directed, and that the 0. was not liable for the 
injury. 

2. Same— Manœuvre in Extremis. 

The fact that the 0. stopped her engines three minutes before the col- 
lision, and backed one minute, thereby canting her head slightly to the 
starboard, nearer the scow, being a manœuvre "in extremis," and in com- 
pliance with the rule requiring reversai in imminent danger, did not render 
her at fault. 

In Admiralty. 

James J. Macklin, for libelants. 

Maxwell Evarts, for défendant the Clialmette. 

Cowen, Wing, Putnam & Burlingham, for défendant the Ceres. 

BROWN, District Judge. At about 6 a. m. of May 13, 1898, the 
libelants' Seow No. 10 being the aft boat of a tandem tow of four 
mud scows that were going ont to sea, towed by the tug Ceres, wàs 
capsized by a collision with the steamship Chalmette, coming in 
from sea, in the Narrows, about opposite Ft. Lafayette. The above 
libel was filed against the Chalmette to recover the damages, and 
the Ceres was brought in by pétition under the flfty-ninth rule as an 
additional défendant. 

At the place of collision, the ordinary channel was largely ob- 
structed by submarine mines that had been placed on each side not 
long before, under the orders of the war department, for the dé- 
fense of the harbor during the war with Spain. The mines extend- 
ed from a point a little above Ft. Lafayette to three-fourths of a 
mile below it. The boundaries of the passageway left open for ves- 
sels in the center of the channel, were quite irregular, and were 
marked on each side by three mine buoys painted white ; namely, on 
the east by three nun buoys, and on the west by three can buoys. 
The two upper buoys were 1,100 feet apart, across the channel; the 
two middle ones opposite each other were 450 feet apart, and the 
two southerly buoys 1,250 feet apart. On the easterly side the mid- 
dle buoy was 2,900 feet below the upper one; on the westerly side the 
middle buoy was 2,700 feet south of the northwesterly buoy. The 
collision was 200 or 300 feet south of the northwesterly can buoy, 
and the Chalmette a few moments before collision was pointing near- 
ly for that buoy and about north and having the westerly middle 
buoy half a point or more on her starboard quarter. Between the 
two middle buoys there was a clear passageway of only 100 feet in 
width, the rest of the space on each side being occupied with mines. 
A government patrol boat was stationed at this point, as well as 
at the upper buoys, to direct vessels coming either way as to the 
proper course to avoid the mines. 

On the morning of the collision, the Chalmette was met by the 
patrol boat at the lower buoys, and her course was directed to be 
held through the narrow passage of the middle buoys, and thence to 
the westward. While she was coming up, the Ceres with her tow, 
and 4 other tugs with tows in the immédiate vicinity, were coming 
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dowh with a strong ebb tide. Tlië'tug Govemor with her tow, a 
quarter of a mile or more ahead of the Ceres, gave a signal of two 
whistles to the Chalmette in accordance with previous directions 
from the patrol above to keep to the left. This signal was answered 
by two whistles from the Chalmette when the latter was in the pas- 
sage between the middle buoys. The Chalmette hard a-starboarded 
before she was completely through the narroW passage and kept to 
the westward until she was abouï on a Une with the we^terly buoys, 
when she straightened up, heading about north for the upper buoy, 
so that her stern was to the westward of the line of the buoys and 
the westerly middle buoy a little on her starboard quarter. When 
nearly up to the westerly buoy as above stated, she struck the star- 
board quarter of Scow No. 10, which as her witnesses testify, was at 
that time heading two or three points across the channel to îhe east- 
ward. No whistles were exchanged between the Chalmette and the 
Ceres. Braiue, a witness from the northerly patrol boat, testifles 
that the Ceres was notified some time before collision to keep on the 
east side of the passage, and that she had previously been warned 
that her practice in coming down on the ebb tide was to go too far 
to the westward, which, on turning to the southward, caused her 
tow to swing too much towards thè westerly side of the passage 
way; and he says at this tittie she did the samë, going to the south- 
westward and then swinging round. The pilot of the Ceres dénies 
that such was his course, or that any such instructions were given 
him; and He says that on previous days he had been ordered to go 
to the westerly side of the channel, and not to the easterly side. 
He and his mate testify also that they had corne down in a nearly 
straight course, near the middle of thé passage, heading about S. | 
ÎE. with the tow nearly straight behind, and that the collision was 
caused by the reversai of the Chalnlette's engines, which made her 
head swing to starboard while running at considérable speed, and 
that otherwise she would hâve passed clear; and that the Ceres 
which was on a ha wser about 500 feet ahead of No. 10 had passed 
the Chalmette about 150 feet to the eastward of her. 

The testimony of most of the important witnesses présents some 
very gross inconsistencies in détail, and some impossibilities. It is 
needless to attempt to deal with them seriatim. It is évident that 
the account of the pilot and mate of the Ceres as to their course 
cannot be correct. From the time the Governor and Chalmette ex- 
changed signais of two whistles, which were observed by the pilot 
of the Ceres, the latter knew perfectly well that the steamer and his 
tug and tow must pass each other by going to the left, even if he 
had not received any waming from the jpatrol to keep to the easterly 
side. The pilot saw the sheer of the Chalmette to the westward in 
accordance with the signais; and he gave no signal of his own, as 
he certainly would hâve doue, if he had expected to pass on the west- 
ward side. After the previous signais and the évident sheer of the 
Chalmette much to the westward, there was no further necessity for 
signais between the Chalmette and the Ceres; and their conduct 
shows that the previous signais were adopted as sufQcient for them 
both. There was about 900 feet breadth of water in the passage way 
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at the place where this collision occurred, which was abundant for 
thèse vessels to pass each other safely. 

The weight of évidence, as I hâve already said, is that the Chal- 
mette at the time of collision was well over to the westward, upon 
the line of the westerly buoys, leaving nearly the entire breadth of 
the channel for the use of the Ceres and her tow. Braine, on the 
Dalzelle, near the northeast buoy, was watching the Ceres at the 
time of the collision and is the best disinterested witness of the oc- 
currence. He thrice states, as the oflQcers of the Chalmette also say, 
that the collision was close over to the west line of the buoys, — 
"right up against the can (west) buoy." The Chalmette "struck the 
can buoy" (after collision). "She was crowded onto the can buoy." 
The Ceres, 500 feet ahead of No. 10 and heading to the S. E., was 
then probably at least one-third the way across. What Braine says, 
however, as to intervais of time and the position of the Ceres before 
entering the passage bas some manifest absurdities, which arise 
perhaps from his confounding the Ceres with the Luckenback, which 
was one-fourth of a mile astem and to the eastward of the Ceres. 
But this does not afifect his observation of the collision itself. The 
important point is, where at that time was No. 10, 500 feet astern 
of the Ceres. On this point, Quinn's testimony is mucb inferior; he 
was half a mile below ; the upper buoy was "hid from his view by 
the stem of the steamer"; and his incorrectness as to the Ceres is 
manifest from his statement that she was heading about S. by E. 
and her tow straight behind her, which if true, would bave made col- 
lision impossible. No. 10, the rear boat of the tow, the master of 
the Chalmette says went close to the buoy. Quinn's location of the 
collision by the models shows it was on the west line of the chan- 
nel, although the heading he gives to the Chalmette is manifeetly too 
much to the eastward, and that of the Ceres too little. He estimâtes 
the swing of the Chalmette to starboard through reversing, to be 
only one or two points, while the master thinks her swing was lit- 
tle, if any, and not at most over one-half a point; and the heading 
of the Chalmette before reversai was about north, as stated by both 
masters. 

The log of the steamer and her testimony show that her engine 
was reversing one minute before collision; and as she came up at 
only about four or flve knots speed by land, and even that speed had 
been checked by two or three minutes' stop of her engines, she must 
hâve been moving at the time of collision very slowly, and was prob- 
ably nearly still by land. As the Ceres passed about 150 feet to tbe 
eastward of the Chalmette when the latter reversed, it is certain 
that if the tow had been coming nearly straight down and directly 
behind her, as her pilot and Quinn testify, the libelants' scow, 
though about 500 feet astern of the Ceres, could not hâve been struck 
by the Chalmette merely through her swing of a point to starboard. 
The Ceres was going down at the rate of a little over two knots in 
addition to the tide, so that the interval between the collision and 
the time when the Ceres was abreast of the Chalmette (when the 
Chalmette reversed) could not bave much exceeded a minute. 

I bave no doubt, therefore, that the collision was caused by the 
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f aét 'thàt tlié to-w was not going dovm ofa the Une ofmid channel, 
viz. about S. ^ E., nor near raid channel, but was crossing the bow 
oï thfe Ghalmette near the westerly limit of the channel, somewhat 
creseent shapedi and sagged down upon her; and as the Ghalmette 
was nearly in the Une of the westerly buoys, it is clear that the Ceres 
had previously gone much too fat to the westward, as Braine testi- 
fles, and that shé was no where near the center of the channel way. 
As there was plenty of space to the eastward, the Ceres was wholly 
responsible for this false position of the tow. At the signal of two 
whistles the Ceres and the Ghalmette were about two-thirds of a 
statute mile apart, and there was an interval of five or six minutes 
before collision. Had the Ceres, moving at least at the rate of 2 
knots through the water, puUed to the southeast for half this in- 
terval, which there was nothing to prevent, her tow would hâve been 
200 feet further to the eastward, nearer where she should hâve been 
and ont of harm's way. The Ceres, therefore, lias no excuse for be- 
ing where she was. Contrary to her own pilot's statement, some 
witnesses say she was crossing the channel at an angle of 4.5°, head- 
ing S. E., and was doing ail she could to keep away; but it is plain 
that this could only hâve been true at the last moment and too la te 
to be effectuai. It is what the Ceres ought to hâve done much ear- 
lieï", but did not do. The tide, through the Narrows, moreover, is 
about true, and did not présent, as suggested, any material hindrance 
to a straight course down the center or east side of the passage. 

I do not think any fault is established in the Ghalmette. When 
she passed the middle buoys, the three tows behind the Governor 
were at différent distances, — the nearest two-thirds of a mile away, 
— and they did not interfère with any necessary manœuvres of each 
other. There was room for ail. The Chalmette's speed was very 
moderate. Being on the extrenie westerly line of the passageway 
she had a right to expect that the Gères would seasonably haul 
her tow sufflciently to the eastward, as she might easily hâve done, 
and which she began to do too late. The Ghalmette stopped her 
engines about three minutes before collision, and backed one minute 
when reversai seemed necessary. The libelants and the Ceres con- 
tend that this reversai was a fault, and brought about the collision 
by canting the steamer's head to starboard. But as I hâve said, any 
starboard swing must hâve been small in so slight a change as about 
one point. But even if the scow might hâve barely escaped had the 
steamer not reversed, reversai under the circumstances cannot be 
considered a légal fault in the Ghalmette. Reversai, in the appar- 
ent danger, was justifled by the rule, The master was not bound 
to take the responsibility of departing from the rule, and he was in 
no way responsible for the false position of the scow. He had come 
up with entire prudence and caution and rightly delayed backing 
until backing seemed necessary, because he was apprehensive of the 
mines to the westward of the line of the buoys, which would prevent 
backing far. He acted according to his best judgment under pe- 
culiar circnmstances, backingr when collision seemed imminent; and 
this manœuvre so near collision, was a manœuvre in extremis, in 
the exercise ôf his best judgment; or, at least, any fault of the 
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Chalmette is so doubtful that according to the doctrine of The City 
of New York, 147 U. S. 72, 85, 13 Sup. Ct. 211, she cannot properly 
be held responsible. 

Decree for damages against the Ceres only, with costsj as against 
the Chalmette, the libel is dismissed with costs. 



THE MARS. 
(District Court. E. D. New York. April 1.5, 1899.) 

COLT^ISION— TUG ANl) BaRGK IN TOW— FOLLOWING VeSREL. 

A tiig which was following another tug with two barges In tow on a 
parallei course, and about abreast of tlie tows, slowed and sheered to 
the starboard, and, in attempting to pass under the stern of the last barge 
to a position on the other side, came Into collision with the barge and in- 
jured her. Hcld, that the tug, being the burdened vessel, under duty to 
keep ont of the way, was presumptively in fault; and a claim that the 
barge, which carried some sail, sheered suddenly from her course, caus- 
ing the collision, must be well supported by évidence to exonerate the tug. 

Tliis was a libel in rem against the steam tug Mars to recover dam- 
ages for collision. 

Owen & Sturges and Edward L. Owen, for claimants. 
Peter S. Carter, for libelants. 

THOMAS, District Judge. On the afternoon of the 7th day of 
January, 18!)8, the tug Luckenbach, conducting two barges by inter- 
vening hawsers of about 200 fathoms, preceded out of Hampton 
Roads the tug Mars, with a similar tow. The weather was fair, the 
sea calm, the tide ebb, and the wind moderate. At about one o'clock 
p. m. the Mars' starboard bow, just aft the stem, coUided with tho 
port quarter of the Smith, the second barge in the other tow, and the 
latter vessel seeks compensation for the resulting injury. 

For a little time preceding the collision the Mars had been holding 
a course about parallei to that of the other tow, and about 200 feet 
or more from the same. The libelants charge that the Mars went 
too quickly to starboard for the purpose of going under the stern 
of the Smith, while the Mars charges that the barge, which was carry- 
ing sails, took a sudden sheer to port, and ran across the Mars' bow. 
So hère are mutual accusations of a sudden altération of course, and 
on each side any attempted narration of events conduces with usual 
nicety to the justification of the tow with which the witnesses were 
connected. 

Certain salient features appear. The tows were shaped to go out- 
side thè Cape Charles light, which at the time of the accident was 
some nine miles distant. To accomplish this, the tows had been 
headed about E. N. E., but a corrected course to X. E. was adopted 
by the Luckenbach shortly before the accident, and to this course 
the Mars at flrst accommodated herself, by holding a little more to 
the westward. Although there were several miles of available water 
on her port side, the altered course of the Luckenbach led the Mars to 
anticipate that she might later corne to shallow water, and she slowed 
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down so as to go on the starboard side of the other tow, as the latter 
shonld pull by, in which position she had been an hoùr or so before, 
and wliere the océan was uninterruptedly at her disposai. After slow- 
ing, the Mars found that she was in danger of coming in contact with 
the Smith, because, as she allèges, the Smith was sheering to port ; 
but, in any case, the Mars stopped and reversed, and undertook to go 
backward, but was not in time to avert the accident. Certain wit- 
nesses state that they saw the Smith sheer; that her heading at some 
time before or after the accident, or both, with référence to the rest 
of her tow, or the land, showed that she had sheered; while other 
witnesses testify, with equal solemnity, that the barge followed her 
tow with no greater déviation than is usual in. the course of good 
navigation on a quiet sea, with a moderate wind, but that the Mars 
turned sufBciently to starboard to cause the contact. 

A careful study of the évidence leaves the court in doubt of the 
relative veracity or accuracy of the witnesses. Hence the use of 
other resources must détermine in what direction the probabilities 
point. In the flrst place, the avowed purpose Of the Mars in slowing 
was to allow the other tow to proceed, so that the Mars might be 
put in a position of greater sea rootn, after having taken up her position 
on the starboard side of the Luckenbach's tow. The exécution of that 
purpose would take the Mars to starboard. In fact, she struck the 
barge on her port quarter, and scarcely failed of going under her 
stem, which would indicate a course on her part which accorded 
with tbë intention which her mate déclares he had of going on the 
other side. On the other hand, there would be no intelligent reason 
for the barge going to port, confessedly out of the course of her tug 
and preceding barge. Hence, i^ she did so, it was an accidentai 
sheer, and not an intended deflection. It is urged that no one was 
in her pilot house, biit the évidence of her own crew on this point 
is preferred. It is undoubted that the barge, with limited means of 
self -propulsion, did not folio w With précision her conductors; but 
that was expectable, and should bave been an ever-present considéra- 
tion in the mind of the mate, whô'^was at the wheel of the Mars. But 
if the Mars had slowed up to allow the other tug to pass ahead, and 
if it Was her intention to go, and she did ail but go, under the Smilh's 
stern, is it not reasonable to believe that her effort to do so, plus the 
ordinar/ and expectable sheering of the barge, was the cause of the 
collision? It seems a fit conclusion. And this view is strengthened 
by a considération of the obligation resting upon the tug. She was 
the following vessel. It was her place to keep out of the way. She 
evidently attempted to pass on the port side, and, precluded from this, 
she was dropping out of one position for the purpose of taking an- 
other, and while doing this the collision occurred. It seems to burden 
her with the necessity of exculpatiûn, and she attempts it by accusing 
the tug of an aberration in navigation, senseless and unaccountable. 
done without purpose, but so delicately timed as to relieve the tug of 
her responsibility. It is observed, in cases where a vessel is charged 
with a breach of the imposed duty of avoiding a privileged vessel, that 
a customary défense is that the preferred ship was proceeding with 
well-ordered behavior, which had every appearance of continuance. 
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"but that she suddenly whirled from her right course, and did the 
very wrong which is charged against the ôther vessel. Of course, this 
is not impossible. But when a folio wing tug, with the intention of 
dropping behind and going to starboard, coUides with the port quar- 
ter of a preceding barge in tow, a charge that the barge suddenly 
whirled off her course, and struck the other vessel, while some 200 
feet away, does not carry on its face distinguished badges of credibil- 
ity, and should be well supported by évidence. It must be confessed 
that conclusions, to a considérable degree based on presumptions, 
burdens of proof, and inferences flowing from statutory obligations, 
are not wholly satisfactory. But courts are not responsible for the 
inaccuracies, mendacities, or contradictions of witnesses, and, in cases 
of confusion created thereby, there must be called to the solution of 
controverted facts the artificial aids which hâve been regarded as 
valuable and efficient for the solution of obscure inquiries, and such 
aids hâve been adopted accordingly. The decree should be for the 
libelants, with costs. 



THE SHADY SIDE. 

THE HENRY U. PALMEE. 

(District Court, S. D. New York. Marcli 31, 1899.) 

Collision — Navigatino neab Pibks— Making Landing— Crobsing Bows — 
Damages Divided. 

Where, in a collision between a tug and car float and a steamer, 
w.hile attempting to tum and make a landing at her .pier, the tug and 
float were pursuing a course close to the piers, instead of as near the 
center of the river as possible, as required by statute, and the steamer 
attempted to make the tum ahead of the tug at a dangerous rate of 
speed, exceeding that permitted by statute in such river, and without 
having received any answer to her signal to the tug, both vessels were 
guilty of négligent navigation, and .hence the damages should be divided. 

In Admiralty. Collision. 

James J. Macklin, for the Shady Bide. 
Carpenter & Park, for the Henry U. Palmer. 

BROWN, District Judge. The above libel and cross libel were 
filed to recover the damages growing out of a collision between 
a car float going up the East river near the New York shore, in 
the ebb tide, in tow on the port side of the tug Henry U. Palmer, 
at about 10:45 a. m. of April 5, 1898, and the passenger and freight 
side-wheel steamer Shady Side, while the latter, coming on a trip 
from Stamford, was rounding to make her regular landing at the 
Pike Street pier, New York. 

The car float was 226 feet long by 36 feet wide, and her bow ran 
ahead of the Palmers bow 110 feet. The Shady Side was 175 
feet long, and made regular daily trips between Stamford and New 
York, arriving hère very regularly between half past 10 and a 
quarter of 11. Her speed was about 13 or 14 miles per hour in- 
cluding the tide, which was about 2J knots, and the float was 
making probably about 4J miles per hour against the tide. 
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The width of the river betweén Pike street and Catherine ferry, 
measured from pier to pier, is about 1,300 feet. The Shady Side 
by going within 150 feet of the Brooklyn shore can round to 
against the ebb tide and make her turn of a half circle so as to 
head up river about 150 feet ofiE the New York piers; that is, in a 
diameter of about 1,000 feet, keeping nearly at full speed with 
her wheel hard a-port. This under the drag of her rudder would 
be at the rate of about 11 miles per hour. Her rounding on this 
occasion was in the usual manner; namely, by porting her wheel 
when oflf the coal yard a little above Catherine ferry on the Brook- 
lyn shore, and reducing to "half speed" until the wheel is got hard 
a-port, and then resuming and keeping full speed until near the 
New York shore. The collision occurred when she was one or two 
piers below Pike street, and lacking two or three points of being 
headed up river, her bow being from 150 to 200 feet ofE the New 
York piers. Her port quarter and paddle box were struck by 
the starboard corner of the float. The Shady Side did not stop 
or reverse her engines until a few seconds before the collision, nor 
did the tu g reverse until within about 30 feet of the steamer. 

Soon after the Shady Side began to turn under her port wheel, 
and when 150 or 200 feet from the Brooklyn shore, a signal of 
one whistle was given to the tug and tow, which were then about 
1,000 feet distant near the Catherine street ferry on the New York 
side, or a little below. The eaptain of the tug had previously 
noticed the Shady Side when she was ofE Adams street. He testi- 
fles that he he^rd her whistle when she was off the upper pier of 
Catherine ferry, Brooklyn, but "as she was headed straight down 
river he supposed the signal was for some other vessel." On look- 
ing around and seeing no other vessel, he concluded that this 
signal was for himself, and thereupon he says he gave a signal of 
two whistles followed by an alarm signal, deeming it impossible 
for the Shady Side to go ahead of him. At the time this signal 
was given, he says the Shady Side had turned so as to head 
straight across the river and was then opposite the Empire Stores, 
a pier below Catherine ferry. He says the Shady Side replied with 
two whistles and an alarm (the Shady Side says it was one whistle 
and an alarm), whereupon he again blew an alarm signal and 
ordered bis engines reversed. The Shady Side, he says, was about 
400 feet distant from him at his flrst signal and was pointing for 
the float; and at the second alarm, about 10 seconds afterwards, 
he says the Shady Side was about 100 feet from him and about 
20 feet below the bow of the float. The mate, who was also a 
pilot and assisting at the wheel in the pilot house, says that at the 
second alarm she was about 50 feet distant and a little below the 
bow of the float. The report made to the local inspectors by the 
eaptain of the tug on the day following the collision, does not 
agrée with his testimony at the trial. In that report he says he 
was about 150 feet from the New York shore; and he puts the 
Shady Side at her flrst signal of one whistle heading about 1^ 
points towards the New York shore, showing she was in the act 
of rounding to; and as this agrées with the Shady Side's testi- 
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mony, I bave no doubt tliat was her heading at that signal, and 
not straight down; and there would hâve been no difflculty in mak- 
ing her landing without accident had the tug given way by stop- 
ping or reversing when the first signal was heard. 

The interval from the time when the Shady Sida ported her 
wheel a little above Catherine street to the collision, going at a 
speed of 11 or 12 miles per hour, could not hâve exceeded 1^ or 2 
minutes. In a strong tide in order to make a turn of half a 
circle in so narrow a space, it was necessary that she sbould main- 
tain a fair speed, though not such high speed, in order to keep 
under fuU command and to avoid accidents with other vessels; 
and she could not maneuver while making such a turn without 
évident embarrassaient. The position of the tug and tloat close 
to the New York shore, was in violation of the state statute, which 
requires vessels to navigate in the middle of the river as near 
as may be; and in this case the tug's position was evidently an 
embarrassment to the Shady Side in conveniently making her reg- 
ular landing. Had the float been near mid-river, as the statute 
requires, the Shady Side could hâve rounded to either ahead of 
the tug, if the tug was sufBciently below her, or if not, then under 
the stern of the tug and float, and corne up on a curve to the west- 
ward between the float and the New York shore, which the Shady 
Side could not do when the tug was navigating near the shore. 
The master of the tug recognized the Shady Side when he flrst 
saw her; he knew her habit of rounding and her place of landing. 
In the position which he had voluntarily taken close to the New 
York shore, contrary to the statutory requirement, it was his duty, 
on hearing the signal of the Shady Side indicating that she was 
about to turn to go to her landing, to give way at once, and to 
check his speed as might be necessary. It is évident from his own 
testimony that at least a minute must hâve elapsed before he 
checked his speed at ail, as he says that was after he had given 
his flrst alarm, which was given when the Shady Side was in mid- 
stream and was heading straight across. I crédit the statement 
of the officers of the Shady Side that they gave no signal of two 
whistles, but when in mid-stream did repeat the signal of one 
whistle, followed by an alarm signal. I cannot crédit the state- 
ment of the witnesses for the tug that the Shady Side, when in 
mid-stream, was below the bows of the float. That does not agrée 
with the Shady Side's testimony; and on computation of the nec- 
essary turn that the Shady Side must hâve made in rounding so 
as to reach Pike street landing, making ail allowances for her drift- 
ing with the tide at the rate of 2^ knots, I cannot bring her so far 
down stream as the bow of the float must hâve been when the 
Shady Side was heading straight across. In turning six points 
afterwards, she would not hâve moved up river against the tide 
over 150 feet, and the tug must hâve corne nearly twice that dis- 
tance below the point of collision. 

Notwithstanding the primary duty resting on the tug in navi- 
gating near the shore, to give way to the Shady Side wliile round- 
ing for her landing, and the conséquent fault of the tug, I think 
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the Shady Side is also to blâme both for dangerous naTigation in 
rounding aheàd of the tug in so narrowa space at such high speed 
(whicb was above the 10 miles allowed by statute in the East 
river), and also f or proceeding as far as to mid-river atsUch speed, 
and 80 near to the floa:t as she must: hâve been at that time, with- 
out flrst obtaining any answering or assenting signal from the 
tug. At that time they were not more than about 500 feet apart, 
and the Shady Side Vfm heading but little above the tùg and very 
rapidly approaching her path; so that it is doubtful whether col- 
lision could hâve been then avoided by any acts that either or both 
of them could thereafter hâve done, considering the speed at which 
both were then going. *Fhat is in fact the excuse the pilot of the 
Shady Side gives for not reversing at that time. He had no right, 
however, to run into such a position, at such speed and crossing 
the tug's bows, without an assenting signal. From the position 
in which the tug was previously seen to be, the pilot of the Shady 
Side must hâve perceived that he could not round to and make 
his landing unless the tug should give way by stopping or re- 
versing; and although he might naturally expect her to do so, 
be had no right to run into a position where collision was un- 
avoidable before receiving an answering signal promisiug that 
concession. 
The damages and eosts should, therefore, be divided. 



HUGHES T. PBNNSÏLVANIA R. 00. et al. 
(District Court, S. D. New York. March 8, 1899.) 

1. Collision— Fog—Fepkt Boat. 

A ferry boat, which cajinot, owing to the public necessities, euUrely 
stop maklng trlps, even when there Is a fog which makes navigation dan- 
gerous, cannot be held in f ault for a collision, if caref uUy and skiUf ully 
handled, and havlng no notice of any obstruction by signal or otherwise. 

2. SAME— TUO AND Tow. 

A tug havlng in charge eight canal boats, in three tiers, tled them up 
on reaching à pier in East river at 1 o'clock a. m., to await a favorable 
condition of the tide before furthèf procéedlng. The night was then clear, 
and the tug left its tow, 'and engaged in other work, Intending to return 
at 6 o'clock, when the tide would be flood. At 3 o'clock a fog came on, 
which at 6 wtis extremely dense. The canal boats were tied by a single 
line, and tailed down the river with the ebb tide, but when the tide rose 
they startèd to swing round, and when about half -Way, and standing out 
in the sttetim, a ferry boat rounding the battery In the fog came Into 
collision with the outsidè boat of one of the tiers and injured It Héld, 
that it was the duty of the, tug, on the coçning on of the fog, to return and 
look after th^ saf ety of the, tows which were still in her charge, and which 
she had tiéa up for her own convenience, and that she took ail the risk 
of changes of weather or tide which might resuit in thelr injury. 
9. Samb— SiqNals bt Tow—New Rijles. 

A tow pf canal boats is not required to signal in a fog. If any signal 
is required from it as a matter of prudence, it belongs to the tug to see 
that it Is given. 

This is a libel for collision flled by James Hughes against the Penn- 
sylvania Railroad Company and another. 
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James J. Macklin, for libelant. 
Eobinson, Biddle & Ward, for claimants. 

BROWN, District Judge. The above libel was flled to recover dam- 
ages to the libelant's canal boat F. B. Morris, which was run into off 
pier 5, East river, at about 6:40 a. m. of February 9, 1898, in a dense 
fog. The canal boat had been brought up during the night préviens 
from Sonth Amboy, being one of a tow of eight canal beats in three 
tiers, by the défendants' tug Media. The libelant's boat was on the 
I)ort side of the middle tier. Arriving at pier 5, East river, at 1 
o'clock a. m., the head boats had been tied by a single Une at the end 
of pier 5, and in the ebb tide tailed down stream. Libelant's boat waa 
bound for the Harlem river, and the current would not run flood until 
after 6 a. m. The tow was made fast at pier 5, according to the usual 
practice, and the tug in the meautime left the tow for the purpose of 
performing other towage duties, intending to come back and take the 
Morris up on the flood tide. When the tow was tied up at pier 5 the 
weather was fair and clear. At 3 a. m. fog began to come on; at 
4 there was considérable fog; at 5 it was thick, and after 6 extremely 
dense, so that neither boats nor lights could be seen more than a 
few feet distant. The current at this point begins to run flood about 
8 hours after the preceding high water, which at Governor's Island 
on February 9, 1898, was at 10:10 a. m. The Ludvig Holberg, 36 Fed. 
917, note. The necessary efl'ect of the flood tide was to turn the tow 
around, the tail swinging up river slowly and thus bringing the libel- 
ant's boat outside in the stream. The collision occurred while the tow 
was thus slowly swinging around. Tbe fog was so dense that neither 
boat was seen by the other with sufQcient clearness to enable either to 
be identified at the time; but the défendants' ferry boat, Annex No. 5, 
was rounding the Battery on a trip from Jersey City to Brooklyn at 
about half past 6, and had a collision with a canal boat; and from the 
other circumstances in évidence, I hâve no doubt thât this collision 
was with the plaintiff's boat. Her collision was at 6 :40 according 
to the ferry boat's time, which agrées sufflciently with the time stated 
by the witness for the libelant. 

I find that the ferry boat was not to blâme for this collision. The 
case is in ail respects analogous to that of The Orange, 46 Fed. 408. 
The reasons there assigned are applicable hère. The ferry boat was 
handled as carefully as possible, picking her way, as was necessary, 
along the shore in rounding in the East river. As no signala were 
sounded from the canal boats, she had no notice of the situation of 
the tow, which at this time was tailing out into the East river over 
towards the Brooklyn shore to a distance of 300 feet. At the time of 
collision the ferry boat was heading east, about in line with the New 
York shore off piers 5 and 6, and the blow was nearly at right 'angles, 
showing that the fleet of canal boats was at that time tailing nearly 
straight across the river — a situation of extrême danger, both for 
the tow and for other vessels that might be obliged to navigate in so 
dense a fog. 

I must find the Media, however, chargeable with neglect of duty in 
not returning to take proper care of the fleet of canal boats when the 



512 93 FEDERAL RBPORTEa 

fog came on. If the custom was sufflcient to justify leaving the 
boats fastened only by a siagle liné to the pier in clearweather, no 
custom is proved to extend to a neglect to attend to them sufflciently 
to keep them ont of danger in thick fog; nor could any such custom, 
if testifled to, be held valid. The fleet had been tied up at pier 5 
for the convenience of the tug. They were waiting to be taken by the 
Media to their several destinations, at a convenient time of the tide; 
but in the meantime the canal boats were still in charge of the Media, 
and she was bound to give them ail needful attention, and in leaving 
them, she took ail the risks of lack of needful attention in any changes 
of weather or tide. ConnoUy v. Boss, 11 Fed. 342; The Governor, 77 
Ped. lOCO; The Battler, 55 Fed. 1006; The American Eagle, 54 Fed. 
1010; The Thomas Purcell, Jr., 92 Fed. 406. The Media had gone 
up the North river and taken a tow down to the stakes near Bedloe's 
Island whepe ehe had arrived at 4 a. m. There was fog at that time; 
enough to warn her of the necessity of attending to the boats that she 
had left at pier 5, but not enough to prevent her proceeding to take 
care of them. Other tugs were moving about at that time, and also 
subsequently in thicker fog. Had the Media gone to pier 5 to attend 
to the tow, it would hâve been her duty either to make the tow fast, 
tailing down as it then was, or to expedite its swing when the current 
changed,. and not to leave the tow for a considérable time, as the évi- 
dence shows it was left, in a situation most dangerous to itself and to 
other vessels. The respondents, as the owners of the Media must, 
therefore, be held answerable for the damage. 

The claim that the canal boats should hâve signaled while tailing 
out in swinging with the tide, is not set up in the answer; nor if this 
fault had been alleged is there any provision in the new articles regu- 
lating the navigation of inland waters (30 Stat. 96), or in the rules of 
the inspecter», which seems to reach this case. If signais from the tow 
were required as a matter of prudence, it belonged to the Media to 
be at hand to give them. The Ealeigh, 44 Fed. 781, 783. The pro- 
vision of the old rules by which the tow was there held bound to signal 
alao, has been dropped from the new rules; and the décision in the 
case of The City of New York, 44 Fed. 693, and Id., 1 C. 0. A. 483, 
49 Fed. 956, Seem to forbid holding the tow answerable for not sig- 
naling in this case. 

Decree for libelant, with costs. 



BALL V. RUTLAND R. CO. 513 

BALIi et al. V. HUTLAND R. 00. et al. 

(Circuit Court, D. Vermont. March 14, 1899.) 

L JimisDicTioN OF Pbdbhal Courts— Stockholders' Suits— Jxjbisdictioital 
Allégations. 

When a suit in equity by stockholders to restrain action by the cor- 
poration alleged to be in violation o£ the rlglits o£ complainants arises 
upon a constitutlonal provision whlch gives a court of ttie United States 
jurisdiction, the question whether complainants hâve complied with rule 
94 by alleging want of collusion is immaterial. 

2. Corporations — Suits by Stockholders— Sufficiescy of Demand on Cor- 
poration. 

An allégation in a bill by stockholders to restrain certain action by the 
corporation that complainants made a request of the président that such 
action should not be taken, which the company declined to grant, shows 
a sufficient demand and refusai to authorize the maintenance of the suit. 

8. Constitutional Law— Impatrmbnt op Contracts— Corporate Franchises. 
A provision in the charter of a railroad company giving it the right 
to fis the rates of fare on its road, within certain limits, constitutes a con- 
tract between the state and the corporation; and a corporate franchise, 
which passes by a sale of the company's property and franchises to a 
second company, empowered by its charter to make the purchase. under 
the provision of the fédéral constitution, is no more subject to impair- 
ment by the state after its transfer than before. 

i. Same — Due Process of Law— Législation Affecting Earnings of Rail- 
road. 

State législation reducing the rates of fare on a railroad below what 
will permit the railroad company to earn a reasonable ineome on the 
capital invested is in violation of the fourteenth constitutlonal amend- 
ment, as a taking of property without due process of law. 

5. JuRisDicTioN of Fbderal Courts — Suit against Statb — Enjoining Law 
Officbrs. 

Where a state statute requiring railroad companies to sell mileage 
books imposed a fine on any company refusing to obey its provisions, 
requiring the state's attorney of any county where a violation occurred 
to proseeute for such fine, a suit by stockholders of a railroad company 
to enjoin the state's attorneys of the counties through which the road 
of their corporation passed from proceeding under such statute is, in 
effect, a suit against the state, the sole purpose of which Is to test the 
validity of the statute, and of which a fédéral court is without jurisdic- 
tion, imder the eleventh constitutlonal amendment, no act of wrong or 
trespass being charged as having been done or threatened against the 
complainant's property. 

On Motion for Preliminary Injunction. 

Frederick H. Button, Michael H. Cardozo, and William W. Stick- 
ney, for plaintiffs. 

P. M. Meldon, for défendant Rutland R. Ce. 

David J. Foster, for défendant railroad commissioners. 

Frank L. Fish, for défendant state's attorneys. 

WHEELER, District Judge. By the charter of the Champlain & 
Connecticut Eiver Railroad Company, which became the Rutland & 
Burlington Railroad Company, and" afterwards the Rutland Rail- 
road Company, it was granted "the right to receive and coUçct toU 
or compensation at such rates as the directors may from time to 
time prescribe and establish, for the couve vance and transportatioA 
93 F.— 33 
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of ail passengers and freight pver their road, or any part thereof," 
which the suprême court nlay alter "for a term net exceeding ten 
years at any one time, as said court may judge reasonable, and in 
such manner that the income of said company shall not be reduced 
below twélve per cent, per annum on the amount ôf its capital stock, 
after deducting ail expenses." Laws Vt. 1845, p. 75. The road 
was builti, 119 miles long, under this charter, which was perpétuai, 
and not made subject to altération or rêpeal, bas been twice mort- 
gaged, and has ever since been operated. By section 3898 of Ver- 
mont Statutes a person or corporation operating a railroad was 
required to keep mileage books of not more than 1,000 miles each 
for sale at the principal stations, which, by section 3899, were re- 
quired to be good for ail members of a flrm or family named, and 
from the duty of providing which the railroad commissioners 
might, by section 3900, exempt any railroad. V. S. p. 696. By the 
Laws of 1898, section 3898 was so amended as to read that the 
price "shall notexceed two cents per mile for such coupon book"; 
section 3899 : "Coupon books shall be of convenient size, and shall 
be good in the hands of any person presenting them;" and section 
3900: "If a person or corporation owning or operating a railroad 
neglects or refuses to comply with the two preceding sections, it 
shall be fined not more than one thousand nor less than five hun- 
dred dollars; and it shall be the duty of the state's attomey of any 
county where a violation pf said two preceding sections occurs to 
prosecute therefor." Laws Vt. 1898, pp. 53, 54. Section 10 of ar- 
ticle 1 of the constitution of the United States provides that "no 
state shall * * * pass any » * ♦ law impairing the obli- 
gation of contracts" ; article 14 of amendments that, "Nor shall any 
state deprive any person of life, liberty or property without due 
process of law"; and section 2 of article 6 of the constitution that, 
"This constitution and the laws of the United States which shall 
be made in pursuance thereof; and ail treaties made, or which shall 
be made, under the authority of the United States, shall be the 
suprême law of the land; and the judges in every state shall be 
bound thereby, anything in the constitution or laws of any state 
to the contrary notwithstanding." 

This bill is brought by the orators as holders, respectively, of 
large amounts of the preferred stock of the défendant the Eutland 
Eailroad Company, which arose from the flrst mortgage bonds of 
the Rutland & Burlington Railroad Company, and is alleged to be 
now outstanding to the amount of |4,239,100, over common stock 
to the amount of |2,480,600, to restrain the issue and sale of such 
mileage books at two cents per mile, good to bearer, involving the 
exclusion or réduction of profits applicable to dividends upon their 
stock. The bill further allèges that the ordinary and a just charge 
for passengers is three cents per mile; that the road is economic- 
ally managed; that the profits applicable to dividends for the year 
ending June 30, 1897, amounted to but 1 per cent, on the preferred 
stock, and for the year ending June 30, 1898, to but 2 per cent, on 
the preferred stock; "that such mileage books, if issued, will be 
purchased by différent dealers or brokers located at ail the differ- 
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ent stations upon the said road, and by such dealers or brokers re- 
sold at a slight profit to nearly ail persons wishing to travel upon 
said road, and thus the défendant the Rutland Railroad Company 
will be deprived of selling its ordinary local tickets at said rate of 
three cents per mile, and that nearly ail passenger traffic upon said 
road will be at the rate of two cents per mile, and that said réduc- 
tion will prevent said railroad from paying said dividend of two 
per cent., and will reduce the dividend at least one per cent." The 
state's attorneys of the several counties through which the road 
runs, and in which it has principal stations, and the railroad com- 
missioners, are made parties; and a motion for a preliminary in- 
junction has now been heard upon the bill and the answer of the 
Rutland Railroad Company, which admits the allégations of the 
bill, before referred to, to be true. 

Question is made whether the bill sufficiently sets forth either the 
efforts of the plaintiffs to procure refusai to issue and sell the mile- 
age booke, or that the suit is not a collusive one to give this court 
jurisdiction, according to Hawes t. Oakland, 104 U. S. 450, and 
equity rule 94. That a stockholder has a remedy in equity against 
directors to prevent violations of charter rights or breaches of 
trust to the réduction of profits, and that it may be sought in the 
courts of the United States in cases of proper citizenship or foun- 
dation, appears to hâve been settled in Dodge v. Woolsey, 18 How. 
331. Hawes v. Oakland pointed ont what would be necessary for 
maintaining such a bill, and rule 94 followed it to prevent col- 
lusive suits by nonresident stockholders in fédéral courts. Al- 
though the orators are nonresidents, this suit arises upon the con- 
stitution of the United States, and this court bas jurisdiction of it 
without référence to citizenship, and allégations of want of collu- 
sion in procuring suit to be brought on adverse citizenship would 
be immaterial. Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418. The 
bill shows that the plaintiffs, as stockholders, directed a commu- 
nication to the président, calling attention to the provision of the 
original charter relating to fares, and requesting the directors to 
décline to give effect to the acts mentioned, and to resist their en- 
forcement in ail lawful ways, and that "the Rutland Railroad Com- 
pany declined to comply with the request." This appears to be a 
sufflcient compliance with the rule, which, in this respect, merely 
requires the plaintiffs to set forth with particularity their efforts to 
secure such action as they desired ; and the allégations show a re- 
fusai that stands in the way of relief by action of the directors or 
of the Company. The answer admits thèse allégations to be true, 
and allèges that the reason of the refusai was the fear of a harass- 
ing number of suits and expensive litigation. Thèse allégations, 
which are to be taken as true, show that the plaintiffs could not 
obtain relief from the loss which the sale of the mileage books 
would involve but by suit in their own behalf. 

That a grant of spécial privilèges in a charter is a contract between 
the sovereignty and the corporation, within the meaning of the consti- 
tution of the United States, appears to hâve been well settled ever 
since Trustées v. Woodward, 4 Wheat. 518. In Bridge Co. v. Dix, 6 



616 93 PEflERAL REPORTER. 

fibw. 507, thé législature of Vermont had incorporated the plaintiff 
tliérte, witb the exckisive prlvil^e of etecting a bridge over West 
river withîn four miles of its lùouth, and the right of taking toUs 
for passiflg oveij* the bridge, which the corporation had enjoyed un- 
til the bridge T^as taken by the right of eminent domain, under the 
laws of the statè, on compensation. In delivering the opinion of 
the court, Mr. Justice Daniel said: 

"In considerlng the question propounded In. thèse causes, there can be no 
doubt, nor has it been doubted in argument on either side of this controversy, 
that the charter of Incorporation granted to the plalntlfCs in 1793, with the 
rights and prlyileges it declared or Implied, formed a contract between the 
plaintiffs and the state of Vermont, which the latter, under the inhibition in 
the tenth section of the first article of the constitution, eould bave no power 
to impair." 

The coutract between the state and the predecessor of the de- 
fendant railroad company hère for the building and operating this 
road was that the corporation should always hâve the right to de- 
mand and receite such tares as the directors might fix, which could 
be reduced by the suprême court «tf the state only, and not below 
12 per cent, on the capital stock. This rate is large, but the risk 
was great; and the limit was flxed, in view of the whole, by the 
législative discrétion. Question is also made whether this fran- 
chise for taking toUs and fares has passed to the Rutland Railroad 
Company, and is so held now as not to be subject to législation. 
It was the most important corporate right from the beginning; 
was covered by the mortgages, the first of which went into pre- 
ferred stock, such as is held by the orators; and was a part of 
what the act of incorporation of the Eutland Railroad Company 
(section 7) authorized it to obtain, and of which it, pursuant there- 
to, tôok conveyance. That act was, by section 12, made subject 
to the action of any future législature to amend, alter, or repeal, as 
the public good might require; and this provision is much relied 
upon as authorizing this législation. But this franchise existed 
before that act, and, if that whole act should be repealed, the fran- 
chise would remain, as the road itself would, and belong to the 
orators and others, where the repeal of the act would leave it; and 
it would be as much outside of impairment by the législature as 
before. If this were not so, the Rutland Railroad Company would 
still hâve the right to operate its road, and to take reasonable fares 
and toUs for profit; and while the législature has the right to reg- 
ulate, and within proper bounds to limit, them, it does not appear 
to hâve the right thereby to destroy or take away such reasonable 
profits as may be earned by the corporation for the benefit of its 
stockholders. Chicago, M. & St. P. Ry. Co. v. Minnesota, 134 U. S. 
418, 10 Sup. et. 462, 702; Reagan v. Trust Co., 154 U. S. 362, 14 
Sup. et. 1047; Smyth V. Ames, 169 U. S. 466, 18 Sup. Ct. 418. The 
2 per cent, dividends on the preferred stock, without any dividend 
reaching to the coïnmon stock, would seem to be far within a rea- 
sonable return upon the investment of the stockholders, and far be- 
low what the législature could regulate away. This meager profit 
would be the property of the orators, of which the législature could 
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notdeprive them by giving it, or onç-half of it, to siich part of 
the public as would use the road. Due process ûf law is a regular 
course of judicial proceedings, of which parties to be afEected are 
entitled to notice, and in which they may be heard. An act of the 
législature is not such due process, and in the taking of property 
by such an act the state would be depriving the person entitled 
to the property of the property, contrary to the fourteenth amend- 
ment, That persons, whom législation contrary to thèse provisions 
of the fédéral constitution attempts to affect, hâve a right to relief 
in the fédéral courts, is not now, and could not well be, questioned. 
In this case the mileage books, if issued and sold, would go be- 
yond reach, and adéquate relief against conséquent loss can only 
be had by injunction, in equity, as is sought hère. 

The railroad commissioners of the state and the state's attorneys 
of the several counties where there are principal stations on the 
road being made parties, an injunction to restrain them from insti- 
tuting proceedings to enforce the act is sought, and a multiplicity 
of proceedings is alluded to in the answer of the railroad company as 
feared. The pénal amendment constituting the new section 3900, V. S., 
did not take effect till February 1, 1899, and before then a restrain- 
ing order in this cause, pending this motion, which has continued 
ever since, had prevented the issue and sale of thèse mileage books 
on this road. So there has been this restraint, but no neglect or 
refusai otherwise, by this railroad company ; and there can be none 
that would be unlawful while that order, or an injunction follow-' 
ing it, is in force ând controls. The neglect or refusai would not 
be the act of the party, but obédience to the order or injunction; 
and it is not to be expected or supposed that any oificers of the 
state would attempt to prevent or interfère in any way with such 
obédience. The railroad commissioners proceed by recommenda- 
tions with which the suprême court only has power to compel com- 
pliance, "if, upon hearing and légal proofs it judges that such rec- 
ommendations are just and reasonable." V. S. §§ 3989, 3990. And 
the state's attorneys must, of course, proceed by indictment or in- 
formation against the corporation for the fine, which the statute 
attempts to impose upon the corporation only, and but once. It 
does not provide for a fine for neglect or refusai at each principal 
station, or at the stations of each county, nor in any way cumulate 
the penalty; and, if the fine could be sued for, there would be no 
danger of a multiplicity of actions. The requirement of prosecu- 
tion by the state's attorney of any county where there should be a 
violation would seem to be a provision for venue, and not for the 
création of penalties, or of addition to their duties otherwise im- 
posed. Nothing can be done, if attempted, but by judicial proceed- 
ings; and the judges of the state courts are expressly as much 
bound by thèse constitutional provisions as any judges, and would, 
of course, as scrupulously regard them. Article 11 of amendments 
to the constitution of the United States prohibits suits against 
States by individuals. The subject of injunctions of fédéral courts 
against state offlcers acting for their states under statutes contrary 
to the constitution of the United States has lately been under cou- 
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sideration by the suprême court of the United States in Fitts v. 
McGl^çié (decided Jan. 3, 1899) 19 Sup. 0t. 269. In the opinion of 
the court Mr. Justice Harlan said: 

"lu support of the contention that the présent suit is not one agalnst the 
State, référencé was made by counsel to seVeral cases, among whlch were 
Poindexter V. Greenhow, 114 U. S. 270, 5 Sup. Ct. 903, 062; Allen y. Railroad 
<Co., 114 U. S. 311, 5 Sup. Ot, 92.5-902; Pennoyer v. MeConnaughy, 140 U. S. 1, 
11 Sup. et. im-, In re Tyler, 149 U. S. 164, 13 Sup. Ct. 7&5; Reagan v. Trust Oo., 
154 U. S. 362, 388, 14 Sup. Ot. 1047; Scott v. Donald, 165 U. S. 58, 17 Sup. Ot. 
265; and Smyth t. Ames, 169 TJ. S. 466, 18 Sup. Ct. 418. Upon examination 
It wlU be found that the défendants in each of those cases were olflcers of the 
State, speeially charged with the exécution of a stàte enactment alleged to 
be unconstitutional, but under the authority of which, it was averred, they 
were committing, or were about to commit, some spécifie wrong or trespass, 
to the injury of the plaintifCs rlghts. There is a wide différence between a 
suit agalnst Indiylduals holding' officiai positions under a state, to prevent 
them, under the sanction of an unconstitutional statute, from committing by 
some posltiTe act a wrong or trespass, and a suit agalnst offlcers of a state 
merely to test the constitutlonality of a state statute, in the enforcement of 
which thosé offlcers will act only by formai judicial proceedlngs in the courts 
of the state. In the présent case, as we hâve sald, neither of the state offlcers 
named held any spécial relation to the particular statute alleged to be uncon- 
stitutional. They Were not expressly directed to see to Its enforcement. If, 
because they were law offlcers of the state, a case could !:« made for the 
purpose of testing the constitutlonality of the statute by an Injunction suit 
brought agalnst them, then the constitutlonality of every act passed by the 
législature could be tested by a suit agalnst the governor and the attorney 
gênerai, based upon the theory that the former, as the executive of the state, 
was. In a gênerai sensé, charged with the exécution of ail its laws, and the 
latter, as attorney gênerai, mlght represent the state in litlgation involvlng 
the enforcement of Its statutes. That would be a very con veulent way for 
obtaining a speedy judicial détermination of questions of constitutlonal law 
whlch may be ralsed by indlviduals, but It Is a mode which cannot be applied 
to tbe States of the Union conslstently with the f undamental princlple that 
they cannot, wlthout their assert, be brought into any court at the suit of 
prlvate persons. If their offieers commit acts of trespass or wrong to the cit- 
izen, they may be Indlvldually proeeeded agalnst for sueh trespass or wrong. 
Under the vlew we talie of the question, the citizen is not wlthout effective 
remedy, when proeeeded against under a législative enactment void for re- 
pugnancy to the suprême law of the land; for, whatever the form of pro- 
ceeding against him, he can make his défense upon the ground that the stat- 
ute is unconstitutional and void. And that question can be ultimately brought 
to this court for final détermination." 

None of the state offlcers hère are alleged to be about or to 
threaten to interfère in any way with the property or opérations of 
this railroad company but through and at the end of légal proceed- 
lngs in behalf of the state as mentioned, and none could apparently 
be had unless some attachment or levy, on mesne or other process, 
should be attempted. No reason for any injunction against thèse 
offieers nowiappears. The déniai of the motion as to them may, how- 
ever, be without préjudice. Motion as to railroad company granted, 
and as to railroad commissioners and state's attorneys denied, without 
préjudice. 
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COB BEASS MFG. CO. T. SAVLIK. 

(Circuit Court of Appeals, Second Circuit. Aprll 4, 1899.> 

No. 119. 

1. Circuit Court op Appeals— Jurisdictional Questions. 

The circuit court of appeals has no authority, under its appellate pow- 
ers, to adjudge whetlier the court below erroaeously determlned that it 
had jurlsdlction of the person of défendant. Act March 3, 1891, §§ 5, 6. 

2. Administration — Nonrbsidents— Dbcrkb— Collatebai. Atïack. 

Code Civ. Proc. N. ï. § 2476, authorizes the surrogate's court to grant 
letters of administration "where the décèdent, not being a résident of 
the state, dled without the state leavlng personal property within" the 
county, "or leavlng personal property which has since hls death corne 
jnto" the county, "and remains unadmlnlstered." Hcld, that where the 
pétition for letters alleged that décèdent, a nonresident, died possessed 
of personalty which slnce hls death had corne Into the county, and there 
was no allégation that the property remalned unadmlnlstered, and no évi- 
dence of that fact, and the decree reclted no Jurlsdictional fact, but was 
based on the pétition, and the letters reclted that décèdent dled intestate, 
not belng an Inhabitant of the county, "but leavlng assets therein," but 
there was no évidence of tlie latter fact, the grant of letters was without 
jurlsdlction, and henee subject to collatéral attack. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Edw. C. Perkins, for plaintiflf in error. 
F. W. Catlin, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by the de- 
fendant in the court below to review a judgment for the plaintiff 
entered upon the verdict of a jury. Error is assigned of the rul- 
ings upon the trial that the court had jurisdiction of the person 
of the défendant, and that the plaintiff, as an administratrix, could 
maintain the action. 

This court has no authority, under its appellate powers, to ad- 
judge whether the court below erroneously determined that it had 
jurisdiction of the action. U. S. v. Jahn, i55 U. S. 109, 15 Sup. Ct. 
39. Consequently, only those assignments of error will be consid- 
ered which relate to the capacity of the plaintiff to maintain the 
action. 

The action was brought by the plaintiff, as the administratrix 
of John Savlik, deceased, appointed by the surrogate's court of the 
city and county of New York, to recover damages for his death, 
caused, as was alleged, by the négligence of the défendant. The 
défendant alleged in its answer that the letters of administration 
granted to the plaintiff by the surrogate's court were void for want 
of jurisdiction in the premises. 

It appeared in évidence that John Sàvlik was a résident of the 
state of Connecticut, and died there in April, 1897. His widow, 
shortly after his death, removed to the city of New York, bringing 
with her a small sum of money, which she had realized by selling 
the household furniture and collecting a demand which had be- 
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longed to him. In the meantime she had been appointed adminis- 
tratrix of his estate in Connecticut by the probate court of the last 
domicile of ber husband, and, according to the record of that court, 
had accepted the trust. The proceeding seems to hare been taken 
by the procurement of the défendant, with a view of effecting a 
settlement of its liability for damages for causing the death of her 
husband. 

After her removal to New York; and in October, 1897, she made 
application to the surrogate's court for letters of administration 
upon the estate of her husband: ; Her pétition stated that John 
Savlik was, at the time of his dèath, , a résident of Connecticut, 
and that he died on the Ist day of April, 1897, "possessed of cer- 
tain Personal property which since his death came into the county 
and statè of New York." Upon this pétition, and no other évi- 
dence, the surrogate's court made a decree or order that letters 
of administration be awarded her. The letters, granted October 
12, 1897, recited that John Savlik departed this life intestate on 
the Ist day of April, 1897, "not being at or immediately previous 
to his death an inhabitant of the county of New York, but leaving 
assets therein," by reason whereof the administration appertains, 
etc. 

At the close of the évidence the défendant moved for the direc- 
tion of a verdict in its favor, upon the ground that the surrogate's 
court of the city and county of New York had no jurisdiction to 
grant the letters of administration, because it appeared that there 
were no assets in that county at the time of the death of John 
Savlik, and that there were none brought into that county after 
his death remaining unadministered. The déniai of this motion 
by the trial judge is assigned as error. 

By the statutes of New York, the surrogate's court obtains ju- 
risdiction by the existence of the jurisdictional facts prescribed 
by the statute and by the citation or appearance of the necessary 
parties; but an objection to a decree or other détermination found- 
ed upon any omission therein, or in the papers upon which it waa 
founded, of the récital or proof oî any fact necessary to jurisdic- 
tion, which actually existed, is available only upon appeal. Code 
Qiv. Proc. § 2474. Where the jurisdiction to make a decree or 
other détermination is drawn in question collaterally, and the 
necessary parties were duly cited or appeared, the jurisdiction is 
presumptively, and, in the absence of fraud or collusion, conclu- 
siyely, estq,blished by an allégation of the jurisdictional facts con- 
tained in a pétition used in the surrogate's court. Id. § 2473. 
Among the cases in which the surrogate's court of each county has 
jurisdiction, exclusive of any other -surrogate's court, to grant let- 
ters of administration, are those "where the décèdent, not being 
a résident of the state, died within that county, leaving personal 
property within the state, or leaving personal property which has 
since his death come into the state and remains unadministered" ; 
and "where the décèdent, not being a résident of the state, died 
without the state leaving personal property within that county, 
and no other; or leaving personal property which has since his 
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deatli come into that county, and no other, and remains unadmin- 
islered." Id. § 2476. 

It is well settled by the adjudications of tlie courts of New York 
tliat, although surrogates' courts are courts of spécial and limited 
jurisdiction, tlieir orders or decrees are conclusive where jurisdic- 
tion to act exists until they are revoked or are reversed on ap- 
peal; and that whenever they décide, upon évidence having a lé- 
gal tendency to support the flnding, that a jurisdictional fact ex- 
ists, that décision, although erroneous, cannot be annulled by à 
collatéral attack. O'Connor v. Hnggins, 113 N. Y. 511. 21 N. E. 
184; Bolton v. Schriever, 13-5 N. Y. 65, 31 N. E. 1001. Thèse ad- 
judications, however, cannot avail to support an exercise of judicial 
power made without any évidence before the surrogate's court of the 
existence of a prerequisite jurisdictional fact. Formerly, the orders 
and decrees of the surrogate of the county of New York were placed on 
the saine footing as those of a court of gênerai jurisdiction (Ijaws 
1870, c. 359), but the cases cited for the défendant in error decided 
Tinder that statute, like Harrison v. Clark, 87 N. Y. 372, are no 
longer applicable. 

There was no évidence before the surrogate's court showing, or 
tending to show, that the nonresident décèdent died leaving Per- 
sonal property within the county of New York, or leaving personal 
property which since his death came into that county and remained 
unadministered. The decree awarding letters of administration 
did not recite any jurisdictional facts, but referred to and was 
based upon the pétition. If the pétition had alleged the existence 
of the necessary jurisdictional facts, it would hâve supported the 
decree, and established them conclusively as against the présent 
attack, in the absence of évidence showing fraud or collusion in 
the proceeding. The pétition alleged that the décèdent died with- 
out the state, leaving property which since his death came into the 
county of New York, but it did not allège that such property re- 
mained unadministered. It omitted the averment of a necessary 
jurisdictional fact, and the existence of the fact was afflrmatively 
disproved upon the trial. 

The statute conferring power upon surrogates' courts to grant 
administration of the property of nonresident decedents not with- 
in the State at the death of the décèdent is carefully expressed, 
Bo as to confine it to cases in which the property remains unad- 
ministered. Without this limitation, the power would hâve ex- 
tended, under some circum stances, to assets brought hère from 
the state of the domicile of a décèdent after his death. Such a 
case arose in Ee Hughes, 95 N. Y. 55, where one of the next of 
kin of an intestate, who at the time of his death was domiciled 
and died in Pennsylvania, brought some of the assets into this 
state, and administration was granted hère. Administration was 
granted subsequently in the state of the decedent's domicile, and 
the domiciliary administrator applied to hâve the assets remitted 
to him. The court said: "The assets being in fact hère, the sur- 
rogate of Kings county acquired jurisdiction to grant administra- 
tion, and was not deprived of jurisdiction because the assets were 
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irregulaïly brought hère. Nor does that fact deprive him of ju- 
risdiction to decree distribution." Thus, tbe anomalous instance 
was presented of a primary administration by the courts of this 
State of assets tbe administration of which, upon principles of 
comity, appertained to the courts of the domicile of the décèdent. 
In its opinion the court took occasion to intimate that, if the assets 
had been illegally removed from the jurisdiction of the domicile 
to the préjudice of domestie creditors, or others interested in the 
estate, it would hâve been the plain duty of the courts, in another 
jurisdiction where they were found, to direct their return to the 
jurisdiction of the domicile. Subséquent to that décision, the stat- 
utes respecting the jurisdiction of surrogates' courts were amended 
by inserting the words of limitation. 

Upon the facts stated in the pétition, as well as those appearing 
by extrinsic évidence upon the trial, the case was one in which 
there should hâve been an application for ancillary letters of ad- 
ministration, under section 2696 of the Gode of Civil Procédure. 

We are constrained to the conclusion that the letters of adminis- 
tration were granted without jurisdiction, and that the trial judge 
erred in refusing to direct a verdict for the défendant as requested. 

The judgment is accordingly reversed. 
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(Circuit Court of Appeals, Fifth Circuit. Aprll 11, 1899.) 

No. 796; 



1. JURISDICTÏON OF ClECUI* COUBT Ol" AppEALS — QUESTIONS DP JURISDICTION 

oi" pkliï'RicT Court. 

Where want of jurisdiction Is one ground, among others, of exceptions 
to a lil)el in the district court, thpugb the one in which the exceptions are 
sustflined and i;he libél dismissed, but the jurisdlctlonai question Is not 
certlfléd, the circuit court of appeals may entertaln an appeal from the 
decre'é of dismlssal. ' ' 

8. COSTS ON ÂPPEAL— -NbcESSITT OF BONt>. 

The fact of poverty does not, of Itself, relieve an: appellant of the ne- 
cessity of glving an appeal bond, but there must be statutory authority 
for an appeal in forma çauperls. 1 
3. Samb— jPkdbkai, Statutb. ■' 

Aet July 20, 1892 (27 Stat. 252, C. 209); which provides that a plalntifC 
In a fédéral court, who Is a citizen of the ÎJnlted States, "may commence 
and prosecute to conclusion" any suit without prepayment of costs or fées, 
on maklng an affldavlt of poverty and of pierits, and that he "shall hâve 
the same rejnedies as arfe provided by law in other cases," does not au- 
thorize an appeal to the circuit court ofappéals without glving securlty 
lor costs, af ter au adverse décision by the court of original Jurisdiction. 

Appeal from the District Court of thç United States for the Eastem 
District of Louisiana. 

This Is a llbel in rem to, recover for materlal and supplies fumished the 
schooner yacht Presto. The claimant filed the foUowlng exceptions: "(1) 
That the court is without jurisdiction, inasiQuch as the service rendered to a 
vessel of the character of the Presto is not eognizable in a court of admirai ty; 
and beeause the said Presto is not now, and for a long period of time prlor 
tiereto bas uot been, engagea in commerce and navigation, but, on the con- 
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trary, is a vessel of less than fire-tons burden, not required to be registered, 
enroUed, and licensed. (2) That there is misjolnder of parties llbelants. 
Wheref ore claimant prays that tliese exceptions be malntained, and the libel 
flled lierein be dismlssed, at libelants' costs, and for gênerai relief." After 
talfing testlmony, the district court entered a decree as follows: "The excep- 
tion in this cause filed by the claimant canie on to be heard at this term, and 
after argument by the proctors for the parties, respectively, was submitted, 
when the court took time to consider. Upon due considération thereof, and 
for the reason that it is not shown that said yacht Presto had any commercial 
relations to trade, It is ordered, adjudged, and decreed that the libel in this 
cause be, and it is, dismissed, wlth costs." From this decree the libelants- 
below appealed to this court, which appeal appears to hâve been allowed by 
the district judge without bond, on an affldavit to the effect that the libelants 
were citizens of the United States, and, because of their poverty, were unable- 
to give an appeal bond, and that they believe they are entitled to the relief 
they seek by the appeal. In this court the claimant moved to dismiss the 
appeal, because (1) the sole question involved is one of jurisdiction in the dis- 
trict court only, hence this court is without jurisdiction to détermine the 
same; and, (2) if the court is vested with jurisdiction to hear and détermine 
this cause, then the appeal should be dismissed, because the appellants hâve 
not filed an appeal bond as required by law. The case was submitted on the 
motion to dismiss and on the merits. i 

J. A. Woodville, for appellants. 
John D. Grâce, for appellee. 

Before PAEDEE, McCOKMICK, and SHELBY, Circuit Judges. 

PAEDEE, Qrcuit Judge (after stating the facts as above). The 
exceptions in the district court involved more than the question of 
jurisdiction, and, although the libel was dismissed in the district court 
for want of jurisdiction, the question of jurisdiction was not certifled. 
Under thèse circumstances, and considering McLish t. Kofl, 141 U. S. 
661, 12 Sup. et. 118, we are of opinion that we may entertain jurisdic- 
tion of this appeal, if the same is properly brought. 

Section 11 of the act of congress approved March 3, 1891 (26 Stat. 
826), creating the circuit court of appeals and deflning its jurisdiction, 
provides as follows: 

"And ail provisions of law now in force regulating the methods and System 
of review, through appeals or writs of error, shall regulate the methods and 
System of appeals and writs of error provided for in this act and in respect 
of the circuit courts of appeals, includlng ail provisions for bonds or other se- 
eurlties to be required and taken on such appeals and writs of error." 

Section 1000, Kev. St., is as follows: 

"Every justice or judge signing a citation on any writ of error, shall except 
in cases brought up by the United States or by direction of any department of 
the govemment, take good and sufïicient security that the plaiutilï in error 
or the appellant shall prosecute his writ or appeal to effect, and, if he fail to 
make his plea good, shall answer ail damages and costs, where the writ is a 
supersedeas and stays exécution, or ail costs only where it is not a supersedeas 
as aforesaid." 

The fact that the appellant is a pauper does not, of itself, relieve him. 
of the necessity of giving an appeal bond, and the gênerai rule is that 
there must be express statutory authority for an appeal in forma. 
pauperis. Butler v. Jarvis, 117 N. Y. 115, 22 N. E. 561; Halloran v^ 
Eailroad Co., 40 Tex. 465; Fite v. Black, 85 Ga. 413, 11 S. E. 782. 
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The contention In this case is that the act of congress approved July 
20,1892 (27 Stat. 252, c. 209), as foUows: 

, "Section 1. That any citizen of the United States entltled to commence any 
sralt or action In any court of the United States, may commence and prosecute 
to conclusion any such suit or action wlthout belng requlred to prepay fées or 
costs, or glve securlty therefor before or after brlnglng suit or action, upon 
fillng In sald court a statement nnder oath. In wrlting, that, because of his 
poverty, Ue is unable to pay the costs of said suit or action which he Is about 
to commence, or ;to glve securlty for the same, and that he belleves he is en- 
tltled to the redress he seeks by such suit or action, and settlng forth briefly 
tbe nature of hls alleged cause of action. ' 

"Sec 2. That after any such suit or action shall hâve been brought, or 
that is now pendlng, the plaintifC may answer and avold a demand for fées or 
securlty for costs by flllng a like affldavlt, and wilful false swearing in any 
affldavit provided for in this or the préviens section, shall be punishable as 
perjury as in other cases. 

"Sec. 3. That the offlcers of court shall issue, serve ail process, and perform 
ail duties in such cases, and witnesses ■ shall attend as in other cases, and the 
plaintiff shall bave the same remédies as are provided by law in other cases." 

— Applies to cases on appeal as well as to the commencement and 
prosecution of a suit in the court of original jurisdiction. Stress is 
laid upon the terms, "may commence and prosecute to conclusion," 
in the first section, and "the plaintiff shall hâve the same remédies 
as are provided by law in other cases," in the third section. 

In , our opinion, the statute does not warrant the construction 
claimed; Even if express statutory authority is not required to dis- 
pense with an appeal bond, we think that the object and purpose of 
thé statute in question was to give a poor person, unable to advance 
costs, an opportunity to hâve his case inquired into by a responsible 
court j and we cannot infer that it was the intention oJE congress that 
after the commencement and prosecution of the case through the court 
of original jurisdiction the case could thereafter be carried through ail 
the appellate courts, without securlty for the costs and fées necessarily 
incurred. It would be a decided injustice to the adverse party to 
make him responsible for ail costs in the court of original jurisdiction, 
and thereafter, without the usual securlty, give his opponent the right 
to carry him tlirough the appellate courts. There are décisions in the 
suprême court which hold that the omission to give a bond for costs 
at the time the appeal was taken does not necessarily avoid the appeal, 
and the appellant may be allowed to flie a bond afterwards, within a 
reasonable time. Anson v. Eailroad Go., 23 How. 1; Davidson v. 
Lanier, 4 Wall. 447, 454; Seymour v. Freer, 5 Wall. 822. The affl- 
davit flled in the court below shows thàt the parties desiring to appeal 
cannot give a bond. It seems, therefore, a useless delay to give them 
time within which to file a bond. The appeal is dismissed. 
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GILMORE V. HERRICK et al 

(Circuit Court, N. D. Ohlo, W. D. April 13, 1899.) 

Rkmotal op Causes— Suits against Fedbkal Receiveks. 

Suits against recelvers of a fédéral court, brought in a state court, as 
permitted by section 3 of the judiclary act of 1888, cannot be removed 
from that court on the ground that they are anciUary to the receivership 
suit, and are not removable unless the amount in controversy is sufficlent 
to bring them wlthin the gênerai removal provisions of section 2. . 

On Motion to Eemand. 

I. N. Huntsberger, for plaintiff. 

Doyle & Lewis and Squire, Sanders & Dempsey, for défendant. 

TAFT, Circuit Judge. This is a motion to remand. The suit 
was filed in tlie common pleas court of Lucas county against receivers 
managing a railroad under orders of this court, to recover damages 
in the sum of |1,995 for négligence in their opération of the road, re- 
sulting in plaintiff's injury. By virtue of section 3 of the jurisdiction 
act of August 13, 1888, suits of this character may be brought against 
such receivers without previous leave of the court. It is conceded by 
the counsel for the plaintiff that such a suit is one arising under the 
constitution and laws of the United States, and the concession is based 
on a number of cases. Railwav Co. v. Cox, 145 U. S. 593, 12 Sup. Ot. 
903; Tennessee v. Union & Plantera' Bank, 152 U. S. 454, 463, 14 
Sup. et. 654; Rouse v. Hornsby, 161 U. S. 588, 16 Sup. Ct. 610; Central 
Trust Co. V. East Tennessee, V. & G. Ey. Co., 59 Fed. 523; Landers v. 
Felton, 73 Fed. 311; Board v. Peirce, 90 Fed. 764. By the first section 
of the act of 1888, circuit courts of the United States are given original 
jurisdiction of such suits when the amount in controversy exceeds, 
exclusive of interest and costs, |2,000. By the second section of the 
same act, suits of which, by the tirst section, the fédéral circuit courts 
hâve original jurisdiction, may, when brought in a state court, be re- 
moved to the proper fédéral circuit court. The amount involved in 
the suit before the court, exclusive of interest and costs, is but $1,995. 
This court would not, therefore, hâve original jurisdiction of it under 
the flrst section of the act of 1888, and, as a necessary conséquence, it 
could not, if brought in a state court, be removed, under the second sec- 
tion of the act, to this court. Tod v. Eailway Company, 65 Fed. 145. 

It is said, however, that a suit against a receiver is ancillary to the 
suit in which the receiver is appointed, and therefore that, if it is 
brought in a state court, it may be removed to the fédéral court in 
which the principal suit is pending. The power of one court to stop 
proceedings in a suit lawfully begun and pending in another, and to 
take such suit within its own jurisdiction for further hearing and final 
disposition, is the exercise of an unusual and high prérogative, and 
must be based on clear statutory authority. Such a power is not to be 
presumed or implied. There is no language in any removal statute 
which justifies removal of a cause from a state court to a fédéral court 
on the ground that it is ancillary to a suit in a fédéral court. On the 
contrary, the removals under the second section of the act of 1888, 
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which is the only sectiqn permitting remov^s, are expressiy limited 
to those cases of whicù' the circuit court has original, not ancillary, 
jurisdiction by the flr'st section, It maybe coneeded tbat, where a 
principal cause is removable, under the statute, from a state court, the 
remOTal of it might carry with it ancillary proceedings in thé same 
court and cause as part of the same suit. But that is not the case 
bef ore us. The principal suit is now in the circuit court of the United 
States. The so-called "ancillary suit" is in the state court, and it is 
sought fo unité them by the power of remoyal. Except in two cases 
recently decided, and hereafter cited, it has never been held that a 
fédéral court of equity might use the power of removal to control 
the coursç of proceedings ancillary to causes pending before it. It 
is true thât, before the enactment of section 3 of the act of 1888, 
litigants against fédéral court receivers were prevented from resorting 
to the state courts by their inability to sue such receivers except with 
the permission of the court appointing them. Such suits were then 
purely ancillary to the suit in which the receivers were appointed, and 
were completely subject to the control of the court in which the main 
action was pending. They were kept within the control of the court 
not by removal, however, but by the prpcees of contempt against any 
one whp should attempt tosue the fece'ivers without leave. So, too, 
suits in %hich it is sought to deal vfith the property in the custody of 
the reçeiyé;rs, to subject it to sale or other rémedy, can still be brought 
only bj^ intervenin g pétition, or by dépendent bill flled by leave of the 
court. Compton V. Eailroad Co., 31 U. S. App. 486-524, 15 C. G. A. 
397, 68 Fed. 263. In this sensé it is said that a coutt having custody 
of property drawe to itself jurisdiction to considèr and décide ail 
questions arising concerning its disposition and management, even 
between persons not parties to the original suit in which it became nec- 
essary to take custody of the property. This is not effected, however, 
in a fédéral court, by virtue of any statute of removal, but solely 
through the inability of any other court to grant relief in respect of 
such property becàuse it is in the custody of the fédéral court, and 
thus is beyond the jurisdiction of such other court. Any one claim- 
ing an interest in such property may appeal to the fédéral court for 
relief, which, in order to prevent injustice, through its process may 
exercise a purely ancillary jurisdiction to àdminister justice between 
such claimant and any one else claimîng an adversary interest. Such 
ancillary jurisdiction is exercised only upon the prayer of the claimant 
flled in the principal cause. It is not exercised against one who might 
be a claimant by removing a suit lawfully begun by him in another 
jurisdiction. Congress, by section 3 of the act of 1888, has, in effect, 
declared that suits against receivers touching their transactions as 
such are no longer to be brought only where and in the form which 
the court appointing them shall permit, but in any court of compétent 
jurisdiction, and in the form in which suits against other persons may 
be brought. They hâve ceased to be ancillary in the sensé that they 
can bé drawn to the court and cause in which the défendants were 
màde receivers, either by process of contempt or otherwise. As suits 
they are no longer part of the original litigation. When reduced to 
judgment, of course, payment can only be enforced against the prop- 
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erty, and the priority of the claim determined, in the court in which 
the original litigation is pending, and in which the receivers were ap- 
pointed; and this is the scope and meaning of the second paragraph of 
section 3 of the act of 1888. Central Trust Co. v. East Tennessee, V. 
& G. By. Ce, 59 Ped. 523. Under that section suite against receivers 
are to be conducted, so far as their trial is concemed, not as ancillary 
suits, but as suits of original cognizance. If, thus considered, they 
corne within the removal statute, and can be removed to the same 
court in which the receivers hâve been appointed, that court must try 
them, not as ancillary proceedings, but as independent suits, and can 
exercise no power to change their f orm from that which they had in 
the state court. Thus, if brought as suits at law in the state court, 
when removed they must be tried before a jury as suits at law. 

Much reliance is placed by counsel and by the courts upholding the 
right to remove suits like the case at bar upon White v. Ewing, 159 
U. S. 36, 15 Sup. et. 1018. That was not a removal case. The ques- 
tion certifled and answered in that case was whether a fédéral court 
of equity might authorize its receiver, appointed upon a creditors' 
bill to collect and distribute the assets of an insolvent corporation, to 
bring suits in the course of his administration in the same court 
against debtors of the corporation for sums less than |2,000. The 
question was answered in the affirmative on the ground that such suits 
were merely ancillary to the main- cause, and were in f urtherance of, 
and therefore within the original jurisdiction obtained by the court in, 
the principal cause under the statutes and constitution of the United 
States. But there is nothing in the opinion of Mr. Justice Brown in 
that case, and nothing in the scope of the question and answer, justify- 
ing the Inference that a suit begun in the state court by or against 
a receiver for less than |2,000 could be removed to the fédéral court 
either under the statute or by virtue of any implied power of removal 
vested in fédéral courts of equity for the purpose of protecting and 
perfecting the exercise of their original jurisdiction. 

Section 3 of the act of 1888 was enacted to save expense to those 
suing receivers. It secured to them the right to choose their own 
court, except as this might be modifled by the removal statutes. To 
hold that the right of removal in ail such cases is implied, is to defeat 
the chief purpose of congress, which was the réduction of the cost of 
litigation to éxe smaller claimants. Section 3, it will be conceded, bas 
prevented fédéral courts of equity from drawing to themselves juris- 
diction of suits against their receivers by injunction and process of 
contempt. Central Trust Co. v. East Tennessee, V. & G. Ey. Co., 59 
Fed, 523. It would certainly be a strange anomaly if the intention 
of congress could be defeated by now implying a power of removal 
as a means of bringing about the same resuit. 

The foregoing considérations lead me necessarily to the conclusion 
that suits against receivers of a fédéral court of equity cannot be re- 
moved from a state court unless the amount in controversy exceeds 
|2,000, exclusive of interest and costs. The point under considération 
has been four times before circuit courts of the United States, — before 
Judge Hanford in Carpenter v. Eailroad Co., 75 Fed. 850, before Judge 
Baker in Ray v. Peirce, 81 Fed. 881, before Judge Phillips in Sullivan 
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vi'SarnaM, 81 Fed. 886, and before Judge Thompson in PitEîn v. 
Cowen, 91 Fed. 599. Judge Hanford held that a suit in the state 
court wMch was ancillary to a suit in tlie circuit court of the United 
States might, for that reason, be removed to the latter court. Judge 
Phillips, without critically examining the question himself, yielded 
to the authority of Judge Hanford's judgment. Judge Baker and 
Judge Thompson take the opposite view, and hold that such suits are 
not removable unless they come within the terms of sections 1 and 2 of 
the act of 1888. For the reasons already stated, I concur with Judge 
Baker and Judge Thompson. The motion to remand is granted. 



SCHWAETZ et al. v. DUSS et aL 
(Circuit Court, W. D. Pennsylvanla. February 13, 1899.) 

1. VOLTJNTABY ASSOCIATIONS— VaLIDITI OF AgHBBMBNT POR COMMDNITT OP 

Phopertt. 

Wrltten agreements, signed by the members of a voluntary soeiety f rom 
time to time, which form the constitution of the soclety, and whicli pro- 
vide for the community of property, and that neither a withdrawing mem- 
ber nor the représentatives of one deceased shall hâve any claim on the 
soclety or its property on aecount of the contributions of such member 
thereto, constitute valid contracts, and no claim so arising is enforceable 
so long as the soclety continues in -existence. 

2. Same— RiGHTS OF Withdrawing Mbmbî;rs — Limitation. 

Claims against the property of a voluntary Society or community in 
favor of withdrawing members, if légal and enforceable, are barred by 
lapse of time where no attempt Is made to enforce them for nearly 70 
years after the withdrawal. 

In Equity, Sur pleadings and évidence, report of master, and ex- 
ceptions. 

Shiras & Dickey and S. Schoyer, Jr., for complainants. 
D. T. Watson and C. S. Fetterman, for défendants. 

ACHESON, Circuit Judge. The plaintiffs sue as heirs of certain 
persons who were formerly members of the Harmony Society, and 
who continued to be members until their voluntary withdrawal or 
death. The bill is against ail the persons who composed the soeiety 
at the commencement of the suit, namely, June 27, 1894, the member- 
ship then embracing 16 persons. The bill joins, as co-defendants With 
the members of the Harmony Society, Henry Hice, John Keeves, and 
the Union Company, a corporation; the bill charging that thèse three 
défendants and the défendant John S. Duss, — a member of the soeiety 
and the senior trustée thereof, — werè acting together in a conspiracy 
to wreck and dismember the soeiety, and appropriate to themselves 
thé entire assets of the soeiety. The bill further allèges that ail the 
purposes foi" which the soeiety was founded and its established prac- 
tices had been abandoned, and that by common consent the soeiety had 
ceased to exist as an association, and had been dissolved, and that 
"the assets of sùch dissolved association hâve reverted to the donors 
thereof, among whom were the ancestors and intestates" of the plain- 
tiffs. The bill prays for the appointment of a receiver, and for the 
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division and distribution of the assets of the society among the per- 
sons legally entitled thereto, including the plaintifls. Ail the de- 
fendants hâve answered the bill. In their answers they ail deny the 
above-recited charges and allégations, and ail the averments in the 
bill upon which the plaintifEs' supposed right to relief rests ; and they 
also deny that the plaintiffs hâve any interest whatever in the prop- 
erty of the Harmony Society, or any right to intemieddle with its 
affairs. After the cause was at issue, the parties thereto entered into 
and flled a written agreement, whereby they stipulated — 

"To request the court to appoint W. W. Thonpon, Esq., as examiner and mas- 
ter in this case; tliat to sald Thomson sliall flPgiven, as examiner and master, 
the authority to liear and talte ail the testimony, and to find ail the issues of 
law and fact, and to report the testimony and such flndings to the court; 
* * * the parties reserving the right to be heard before this court on ex- 
ceptions to such finding, and reserving the right of each to take appeals from 
the decree, décision, and judgment of this court therein, to the proper appel- 
late court, -with the same force and effect as though this cause had been de- 
cided by the court below without the intervention of a master." 

And thereupon, at the request of ail the parties to the suit, the 
court appointed Mr. Thomson examiner and master in the cause, 
with the authority specified in the said agreement. In conformity 
with the agreement of the parties, and pursuant to the order appoint- 
ing him, the master took a large amount of testimony, and made find- 
ings which are embodied in a written report to the court. The mas- 
ter flled with his report the testimony and exceptions taken by the 
plaintifEs to his flndings. The cause has been heard upon the plead- 
ings and évidence, the master's report, and the exceptions thereto. 

The report of the master is altogether adverse to the plaintiffs. 
He flnds that the charges of conspiracy and misconduct, and the allé- 
gations of abandonment of the purposes and established practices of 
the Harmony Society and of the dissolution of the society, contained 
in the bill, are not sustained by the évidence, and that they are not 
true. tJpon every material question of fact the flnding of the master 
is distinctly in favor of the défendants, and he recommends the dis- 
missal of the bill. The master's report covers the entire case, and 
évinces the most careful considération of every question hère raised. 
Nevertheless, the court has felt it to be its duty to make an inde- 
pendent investigation of the facts and merits of the case, and therefore 
we hâve attentively read and considered the whole of the évidence. 
Avoiding, as needless, a particular discussion of the nuraerous excep- 
tions to the master's rejMU't, we will briefly state our gênerai views 
and conclusions. 

The constitution of the Harmony Society is embodied, and the gên- 
erai purposes of the association are set forth, in a séries of writteji 
agreements, executed in llie years 18(»5, 1821, 1827, IH.'ÎB. 1847, and 
1890. Thèse agreements were signed at their respective dates by ail 
the then members of the society. By the agreement of 1805 the doc- 
trine of community of propeity becaine, and by the subséquent agree- 
ments, continued to be, a fundamental principle of the society. Its 
acceptaiice is an essential condition of member.ship. By the censtitu- 
ticiii of the society individual ownership of property is renounced in 
favor of the commtinity or society. The members hâve ail things in 
93 F.-a4 
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common, and e^eh is entitled to receive from the society necessary 
maintenanice, support, and éducation, and in retum each is bound to 
render to thevsociety labor and obédience. The agreement of 1827 
contained a provision that, if any member withdreTV from the society, 
there should be refunded to him the value, without interest, of ail 
property he had brought into the community. Tbe agreement of 
1836, however, rescinded that provision wholly, and stipulated that 
if any individual shall withdraw from the society, or départ this life, 
neither he, in the one case, aor -his représentatives, in the other, shall 
be entitled to demand an agcount of his contributions, whether in 
lands, goods, money, or laboi^ or to claim anything from the society 
as matter of right, but that it shall be left altogether to the discré- 
tion of the superintendent to décide whether any, and, if any, what, 
allowance shall be made to such member, or his représentatives, as a 
donation. 

In view of the décision of the suprême court of Pennsylvania in 
Schriber v. Kapp, 5 Watts, 351, and the décisions of the suprême court 
of the United States in Goesele v. Bimeler, 14 How. 589, and Baker v. 
îfachtrieb, 19 How. 126, it is clear that the above-recited articles of 
agreement are valid contracta, and that thereunder, upon the death 
of a member of the society in fellowship, no claim, enf orceable against 
the society or its property, passes to his heirs or personal représenta- 
tives, and that since 1836 no member voluntarily withdrawing from 
the society could acquire any such claim. Now, not one of the plain- 
tiffs was ever a member of the Harmony Society. Furthermore, it 
does not appear that any of thepersons through whom the plaintifiEs 
daim contributed any money or property to the society. The master 
bas found that no such contribution was ever made by any of those 
persons. The correctness of that flnding bas not been impeached. 
AU the members through whom the plaintiffs claim, who left the 
society, withdrew in or before the year 1827. Presumably they re- 
tired upon terms satisfactory to themselves. If, however, those per- 
sons, so withdrawing, had any légal demands against the society, those 
demands hâve been barred by lapse of time. Speidel v. Henrici, 120 
U. S. 377, 7 Sup. Ot. 610. The otber persans through whom the plain- 
tiffs claimed remained with the society and died in fellowship. They 
thus received and enjoyed ail the beneflts secured to them by the re- 
cited articles of agreement, and therefore no rights, enforceable against 
the society, passed from them to their heirs or personal représenta- 
tives. 

The soundness of the view that the deceased ancestors and collat- 
éral relatives of the plaintiffs could transmit to them no rights, en- 
forceable against the Harmony Society as a living organization, is 
impliedly conceded by the bill, for it allèges that the society had come 
to an end. The bill proceeds upon the theory that a dissolution of 
the society had been brought about. Upon this assumption, and under 
the allégation "that recently said Harmony Society had become dis- 
solved as aforesaid," the bill prays that the court tàke charge of the 
assets of the society, and distribute the same among the parties legally 
and equitably entitled thereto. But the hypothesis of dissolution is 
not well founded. The proofs show that the society is in fuU life. 
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There lias been no dissolution of the society, either by the common 
consent of the members or by their acts. The membership, indeed, 
bas become greatly reduced, but the rights of the society as now con- 
stituted are as sacred in the eye of the law as they were when the 
membership was twenty-fold greater. The society as an organization 
exists, in law and in fact. Under the évidence, the iindings of the 
master upon this branch of the case undoubtedly are right. Hence 
the very foundation of the bill fails. The plaintiffs do not show that 
they are entitled to any équitable relief whatever. It is not necessary, 
nor would it be proper, for the court to express any opinion as to 
what would be the légal status and the ultimate disposition of the 
property of the Harmony Society, were its existence terminated by 
the death of ail its members, or were a dissolution of the society other- 
wise effected. No such questions are before us. We are not dealing 
with the assets of a defunct or dissolved association. 

In respect to the alleged conspiracy to wreck and dismember the 
Harmony Society, we feel called upon to say that we fuUy agrée with 
the conclusion of the master. The acts hère principally complained 
of were, we think, designed, not to destroy the society, but to save 
it from the conséquences of business mistakes made by none of the 
présent offlcers or members of the society, and for which none of them 
are at ail responsible. The measures resorted to in the emergency 
which was upon the society were successf ul in extricating it from great 
flnancial péril. Those measures were adopted and carried out under 
the advice of eminent counsel, whose rectitude of purpose the court 
cannot doubt. And now, before closing, we deem it to be our duty to 
déclare that, after the most careful scrutiny of the évidence, it is our 
judgment that the charges of immorality made against John S. Dues, 
the senior trustée, in the twenty-fourth paragraph of the bill, are not 
sustained by the évidence, but are disproved. 

The gênerai rule in equity, that costs follow the decree, we think, 
should be applied hère, under the circumstances. Swentzel v. Bank, 
147 Pa, St. 140, 154, 23 Atl. 405, 415. The bill allèges conspiracy, 
fraud, and immorality, and thèse grave charges hâve not been with- 
drawn. Having successfully vindicated themselves from thèse char- 
ges, the défendants are justly entitled to full coets. 

Decree, 
This cause came on to be heard at this terra of the court, upon the 
pleadings and évidence, and the report of the master and exceptions 
thereto, and was argued by counsel. And now, this 13th day of Feb- 
ruary, 1899, upon considération, it is ordered, adjudged, and decreed 
that the plaintiffs' bill be, and the same is hereby, dismissed; and it 
is further ordered, adjudged, and decreed that the plaintiffs pay the 
costs, including the master's fee, to be flxed sec. reg., and which, to- 
gether with his compensation as examiner, shall be paid to the master 
in the flrst instance by the défendants. 
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CONTINB^^iTTAL TRUST CO. OF CITY OF XEW YORK v. TOLEDO, ST. L. 

& K. C. B. CO. et al. 
In re RHODB ISLAND LOCOMOTIVE WORKS. 
(Circuit Court, N. D. Ohio, W. D. Aprll 20, 1899.) 

RaiLBOADS — FORECLOSURB OP MORTGAGB— PeIORITY OF ClAIMS FOR EqUTPMENT 

A manufacturer who furnlshed locomotives to a railroad company in 
part on crédit, taking notes for sueli def erred payment indorsed by a 
third person, must be Ueld to hâve reUed on the crédit of the company and 
the indorser, and is not entitled to a lien on tbe company's property su- 
perior to that ôf a prlor mortgage, though the locomotives were needed 
to enable the company to continue the opération of the road. 

In the matter of the intervening pétition of the Bhode feland Lo- 
comotive Worlis. , 

E. 0. Henderson, for Continental Trust Co. 

Potter & Emery, for Khode Islaûd Locomotive Works. 

TAFT, Circuit Judge. The question is on the exceptions to the 
report of the master as to the priority over the mortgage bonds of 
the claim made by the Rhode Island Locomotive Worlis upon notes 
given by the railroad company for the last 20 per cent, of the pur- 
chase price of certain locomotives furnished to the railroad com- 
pany, part of them eight months before the receivership, and part 
of them four months before the receivership. The railroad com- 
pany was in great need of addition to its locomotive equipment. 
It applied to the Rhode Island Locomotive Works to fnrnish them. 
It had no money with which to pay for them. It wat agreed that 
the Railroad Equipment Company, a third corporation, should take 
tjitle to the locomotives; should pay to the Rhode Island Locomo- 
tive Works 80 per cent, of the purchase price; sliould enter into 
a contract of lease and conditional sale with the railroad company, 
by which, after the company should hâve paid the 80 per cent, of 
the purchase price, with interest, the title of the locomotives should 
be free and unincumbered in the railroad company. The locomo- 
tive Works received pay for the additional 20 per cent, in notes of 
the railroad company indorsed by S. H. Kneeland, who was largely 
interested in the stock of the railroad company. It is contended 
by the Rhode Island Locomotive Works that it has an equity prior 
in right to that of the mortgageè, to be paid out of the earnings 
and corpus of the property, because it furnished this equipment at 
a time when it was needed to keep the company up as a going con- 
cern. The master, after a fuU hearing and a very satisfactory dis- 
cussion of the authorities, has reached the conclusion that the lo- 
comotive Works contracted this loan of 20 per cent, on the faith 
of the crédit of the company and S. H. Kneeland, and that the 
claim does not come within the class of claims which the suprême 
court has held may be given priority to a vested mortgage lien. I 
fully concur in this conclusion, and think it well sustained by the 
authority of Penn v. Calhoun, 121 Ù. S. 251, 7 Sup. Ot. 906, and 
Thomas v. Car Co., 149 U. S. 95, 13 Sup. Ct. 824. 

The exceptions to the master's report are overruled, and the re- 
port confirmed. 
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RHOADES y. PBNNSYL VANIA CO. FOR INSTJE ANGES ON LIVES & 
G-RANTING ANNUITIES et al. 

(Circuit Court, B. D. Pennsylvania. April 7, 1899.) 

Parties— RiGHT of Intebvention. 

A oreditor is not entitled to intervene as a co-plalntlff In a suit against 
Ivs debtor brouglit by anotlier credltor in liis own interest alone, for the 
pui-pose of continuing the suit after tlie plalntlffi's claim bas been adjusted, 
but will be remanded to a new action in lils own rigtit. 

On Pétition of Alice Barrett for Leave to Intervene as Co-Plain- 

;::î. 

J. W. M. Xewlin, for petitioner. 

Samuel Dickson and Thomas Hart, Jr., for respondents. 

McPHEESON, District Judge. We see no reason for granting 
the prayer of this petitioner. The suit in which she desires to 
intervene as plaintiiï was an action brought by Rhoades to advance 
his own interests, and was not intended for the beneflt of any other 
creditor. His claim bas been adjusted, and he has assigned the 
judgment upon which the bill is based to another person, who may 
or may not intend to proceed with the cause. But, even if the as- 
signée is content to do nothing further, this fact gives the peti- 
tioner no right to intrude upon the suit, and to go on with it as 
if it had been originally brought as well for her beneflt as for the 
beneflt of Rhoades himself. If she is entitled to raise the ques- 
tions referred to on the argument of this motion, she can raise 
them in a suitable proceeding under her own control. The péti- 
tion is refused. 



DEWEY v. WHITNEY et al. 
(Circuit Court of Appeals,' Second Circuit. April 4, 1899.) 

No. 68. 

Specific Performance— SaIjE of La^id— Mistake of Vb^dor. 

ïwo sisters were the owners of certain land. and one of tliem clothed 
the other with power to sell every part of the land of which she had the 
légal title. exeept an acre and a third, which carried with it a right of 
way of necessity to a highway. The purchaser knew from the vendor 
that the other sister had been consulted, and objected only to the sale of 
her acre and a third. Held, that the fact that the sisters had forgotten 
the détails of the title, and that the sister owning the acre and a third 
had certain equities in the rest of the land, was not such a mlstalse as 
to prevent spécifie performance by the vendor of the contract. 

Vendor and Porchaskk— REgEKVATioNs in Contract. 

Where land of two vendors is sold subject to the right .of one of 
them to an acre and a third, the location of which was not designated, 
on the failure of the vendee to seek deflnite information regarding the re- 
served lot the court will locate it with référence to ail the testimony and 
upon such princlples as are équitable, taking the eatire situation into con- 
sidération. 
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Api)eaî frpni the Circuit Couiîtof.the United States for tbe North- 
ern District of îfew York. r 

This Is an appeal hj each défendant from a decreé of the circuit court for 
the Northern district. of New York (85 Fed. 3®):upon a bill in equlty which 
prayed for the spécifie performance of a contract by one of the défendants 
for the sale of real estate, and that the légal tltle to a portion of the land that 
was obhveyèd by ohe défendant to the other shôuld be declared to be held 
in trust for the Coinplainant. • ' 

Wallace Macfarlane and Edward B. Whitney, for appellantg. 
Eichard L. Hand, for appellee. 

Béfore WALLACE, LACOMBE, and SHEPMAN, Circuit Judges. 

SHIPM^IN, Circuit Judge. Some time in 1883, Miss Maria Whit- 
ney, of Cambridge, Mass., and her sister-in-law, Mrs. Elizabeth W. 
Whitney, of New Haven, Conn., favorably entertained the idea of 
purchasing together a lot of land in the part of the Adirondacks 
near Lake Placid, in the townsMp of North Elba, and of erecting 
cottages thereon. Mrs. Whitney left the mountains before a pur- 
chase was made; Afterwards, in September, 1883, Miss Whitney 
bought for |450 a tract of three acres, known as No. 1, from one 
Brewster^ and subsequently bought from Miss Florence Este a strip 
of land 80 feet wide, called No. 2, extending from the southwest 
corner of lot No. 1 to the highway, and thence to Mirror Lake, and 
toofc both deeds in her own name. The strip to the highway was 
for a roadway hereaf ter called the "Lane," and the strip on the lake 
was for a boat house. Mrs. Whitney was informed of thèse pur- 
chases, and sent to her sister-in-law |215 for one-half of No. 2, and 
for one and ône-third acres of No. 1. Afterwards, in conséquence 
of the illness of her husband, she did not visit the Adirondacks. 
Miss Whitney bought for herself four other small parcels of land, 
built a cottage upon No. 1, and a boat house upon 15 feet of the 
lake front of No. 2, and occupied the property *until the autumn of 
1893. She grew weary of the care of the house, and wrote in 
August, 1893, to Mrs. Whitney in regard to a sale of the entire 
property, who replied in the same month that, if the réservation of 
her strip (meaning the strip of No. 1) prevented a sale, she would 
make no opposition, but that she wanted to keep that pièce of land. 
Miss Whitney replied that she wonld try to sell her share of the 
land, reserying the one and one-third acres above the Este lot. A 
deed of this strip to Mrs. Whitney would give her a right of way 
by necessity through the lane to the highway. Correspondence 
between Dewey and Miss Whitney ensued in regard to a purchase 
of her propertyj and she wrote him on September 8th that "my sis- 
ter-in-law, who owns an acre and a third of the place, and who, I 
supposed, had consented to hâve it sold with the rest, bas written 
me that she would rather hold on to it longer. I shall inclose a plan 
of the estate, copied from a map made by the state surveyor a few 
years ago, and I will mark upon it the pièce which belongs to her." 
Shortly after, they met upon the property, when negotiations were 
renewed, which resulted in ali offer by Dewey of |3,500 for the en- 
tire land, buildings, and their contents, with a few exceptions, and 
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excepting the acre and a third. This verbal offer Miss Whitney 
accepted ail too hastily by letter written on the train as she was 
leaving the mountains on October 6, 1893, saying that she wonld be 
glad of a cash payment of |500, the residue to be secured by mort- 
gage, and making a réservation of a few personal articles in the 
cottage. This letter was received, and Dewey enter ed forthwith 
into possession of the entire portion contracted for. Then fol- 
lowed the discovery by Miss Whitney that she had, in her hurried 
agreement to sell, forgotten to take note of, and reserve sundry 
articles of, furniture; but thèse modifications were accepted. The 
omission of the boat-house site was first spoken of on October 12th 
in a letter to Dewey, in which she eays: 

"Xhere is also another matter that did not corne into my mind at ail since 
I left Lake P., and that is in regard to the land on which my boat bouse 
stands, and which belonged to my sister-in-law in common with me. I shall 
wish to malve good the loss to her by purehasing a pièce just as large on 
one side or other of the présent boat honse. Does the pièce you hâve bought 
of Kennedy or of Snow include the land on the border of Mirror Lalie, and, 
if so, will you sell me the desired bit, and at what price? If it is not yours, 
I must apply to Kennedy or to Miss Este." 

She made an unsuccessful attempt to buy from Kennedy land for 
the purpose named in this letter, and on October 20th received from 
Dewey |350, which she had agreed to take as a cash payment, in- 
stead of Î500. It was then agreed that Mr. Chellis, a surveyor at 
North Elba, should make the deed, and îliss Whitney supposes that 
he "understands ail about the IJ acres which belong to my sister- 
in-law." On November 20th, Dewey wrote to Mrs. Whitney for a 
copy of the description of her acre and a third. She replied on 
December 9th, proposing that the lane "now jointly held by you 
and me, by the side of Miss Este's field, shall be continued for, say, 
30 feet past my lower boundary line," and "I shall leave the mark- 
ing entirely to you of the upper boundary. The other three Unes 
lie, of course, between your roadway (that is the roadway which 
was an eastern extension of the lane), Miss Este's acre, and the 
Billings line." It was natural that Mrs. Whitney did not wish that 
the roadway, though it was originally a part of lot No. 1, should be 
taken as a part of her lot. She would then bave left less than an 
acre and a third in her inclosure. This letter was not replied to ; 
but it appears by Dewey's letter of November 29th to Miss Whitnev 
that he at that time thought that the road running east from the 
Este purchase was a proper boundary. His explanation of this let- 
ter is that he had mistakenly supposed that this road was a dis- 
tinct purchase, and was not a part of lot No. 1. The title of Mrs. 
Whitney in the fee of the lane was now brought to mind, and on 
December 3d Miss Whitney wrote to Dewey that it belonged to her 
sister-in-law and herself in common, and again on December 6th 
that the complication about the boat house and the lane did not 
occur to her until after the sale, and giving as the reason, which 
was undoubtedly the correct one, that, as her sister-in-law had been 
continuously away from the vicinity after the joint purchase, her 
pecuniary rights in the lane had passed out of mind. The Chellis 
deeds were sent to Mrs. Whitney on October 4, 1894, which cour 
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V-éj-éd tb Mrs. Whitney one and oné-third acres on lô't No. 1, bnt 
which includéd in the lot a part of the roadway, subjfect'to a right 
of way over it for Ms benefit, and gave her a right of way over the 
lane to the lake. A correspondence ensued for six months, which 
in part related to propositions for settlement of the controversy, 
and which it would serve no useful purpose to recite, but which 
ended in Miss Whitney's executing a deed, acknowledged April 26, 
1895, to Mrs. Whitney of part of No. 1, the lindivided half of a 
pièce of roadway in the sonthwest corner of No. 1, of 30 feet square 
(both parcels making one and one-third acres), the undivided half 
of the lane, and the north 14 feet of the boat-house site. A deed of 
the remaining parcels was tendered on May 13th to Dewey, with 
notice that, unless accepted by May 25th, Miss Whitney would 
rescind the contract. This action was thereupon commenced in the 
State court, and was removed by the défendants to the United States 
circuit court. The circuit coupt decreed that Miss Whitney and 
Mrs. Whitney should deliver to the complainant a quitclaim deed 
of the land in question, less an acre and a third, bounded as indi- 
cated in Mrs. Whitney's letter of December 9, 1893, who was also 
to bave a perpétuai right of way over the complainànt's land, to 
be reserved in the deed. The decree also provided for the com- 
plainànt's mortgage deed to Miss Whitney, and limited Mrs. Whit- 
ney's title to the acre and a third and right of way to the highway. 

It appears from the foregoing facts that Miss Whitney hàd the 
légal title of a tract of land of about seven acres, with buildings 
thereon, near Lake Placid; that, as between herself and her sister- 
in-law, the latter owned one and one-third acres of a three-acre 
parcel, and half of the lane to Mirror Lake, and of a boat-house 
site of 30 feet front; that, before the sale to Dewey, Miss Whitney 
had obtained Mrs. Whitney's consent to a sale of the entire prop- 
erty, but accompanied with the wish that her acre and a third 
should be reserved. The initial and an important part of the case 
is that Miss Whitney was clothed with power to sell the whole land, 
and that the only restriction was a hope that she would not sell 
Mrs. Whitney's part of lot No. 1. The origin of the difficulty was 
Miss Whitney's hurried acceptance of Dewey's proposition to pur- 
chase at a time when the equities in regard to the ownership of the 
property had passed from her mind. When she did recollect the 
facts in regard to the boat house, she undertook, with considération 
and courtesy both to Mrs. Whitney and to Dewey, to fulflll her 
agreement to sell, and to buy another site for her sister-in-law. 
The latter part of her undertaking she could not accomplish, but 
she did not recède from her agreement. Meanwhile, during the 
continuance of the discussions in regard to the terms of the deeds, and 
after May, 18D4, Dewey was expending money in the development 
of the property and of other adjoining land which he bought. 

The case is put by tbe défendants as if the vendee before the 
exécution of the deed, but after acceptance of the vendor's ofEer and 
partial payment, had received notice of the outstanding title of a 
third person, but persisted in expenditures and in the demand for 
a deed, notwithstanding such notice. In such case the vendee is 
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not a bona fide purchaser without notice. That doctrine "bas no 
application where the rights of the vendee lie in an executory con- 
tract. It applies only where the légal title bas been conveyed and 
the purchase money fully paid." Villa v. Eodriguez, 12 Wall. 32.3, 
338; Lytle t. Lansing, 147 U. S. 59, 70, 13 Sup. Ct. 254; Wormley 
V. Wormley, 8 Wheat. 421, 449. This case does not rest upon the 
doctrine that Dewey was a purchaser without notice of outstand- 
ing equities, but upon the fact that the vendor, who was clothed 
with power to sell every part of tbe land of whieh she had the 
légal title, did make a sale, except the acre and a third, which 
carried with it a right of way of necessity to the highway, and that 
Dewey knew from the vendor that Mrs. Whitney had been consult- 
ed, and objected only to the sale of her part of the Brewster lot. 
Permission having been given to sell her equities, subséquent no- 
tice that they ought not to hâve been sold is not effective. It is 
true that both ladies were under a misapprehension because they 
had forgotten the détails of the title, and perhaps if they had re- 
membered everything they would hâve sold as Miss Whitney did 
sell; but this forgetfulness of a minor détail is not one of the 
class of unilateralmistakes which entitles a party who made the 
mistake. and is the sufEerer, to relief. Moffett, Hodgkins & Clarke 
Co. V. Citv of Rochester (Oct. term, 1898) 33 G. G. A. 319, 91 Fed. 
28. 

We perceive no escape from the conclusion that the court is com- 
pelled to carry out the agreement of the parties as made, and as 
intended to be made under the authority conferred by Mrs. Whit- 
ney, especially in view of the complainant's immédiate possession 
and his expenditures in improvements and upon other purchases 
in the vicinity. The location of Mrs. Whitney's acre and a third 
remains to be designated, and upon this part of the case we con- 
cur in the suggestions of the circuit court, which seem to us to be 
very pertinent. The court said: 

"In detennining this question [tliat of the location of Mrs. Whitney's lot], 
it should be remembered that the complainant had full and timely notice of 
Mrs. Whitney's interest, and that he was not ju.stifled in relying whoUy upon 
tUe représentations of others. If he wanted deflnite information regarding 
Mrs. Whitney's elaim, he should hâve applied directly to her. It is entirely 
<^lear that neither party to the contract knew at the time it was entere'd 
into precisely where Mrs. Whitney's pièce was situated. The descriptions 
were ail gênerai, vague, and uneertain. It certainly was not settled at the 
time of the original purchase from Brewster, neither was it settled by agree- 
ment between the défendants prior to the sale to the complainant. If then 
the location was not agreed upon between Mrs. Whitney and the complainant. 
the court must loeate it with référence to ail the testimony, and upon such 
principles as are eciuitable, taking the entire situation into considération." 

The court, after quoting Dewey's letters of November 20th and 
Kovember 29th, also Mrs. Whitney's letter of December 9th, says: 

"Thus It may be said thîit the minds of the parties met when ail were en- 
deavorlng to arrive at a falr settlement, and before the situation was obscured 
by the disputes and misunderstandings which subsequently arose. Further- 
more, it is thought that this is the location which the court would liave se- 
leoted if compelled to flx the boundaries had the dispute arisen between the 
défendants before the sale to the complainant. It would be inéquitable to 
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reduce Mrs. Whîttiey's lot by a strip 30 fèèt wl'dë; running Its entlre length. 
She would thea hâve not an acre and ai tblrd, but! an acre and a tblrd minus 
a strlp 30 feet wide. ThnS; construed, thç .contract Is perfectly Intelligible 
and capable of exécution. The complainant purchased ail the land to whlch 
Miss Whitney held tltle, less Mrs. Whitney'S acre and a third, whlch is Ip- 
cated as before stated, with the right of way to the public road whîch the law 
glves and which the complainant concèdes." 

The decree of the circuit Court iS afflrmed, with costs in this 
court. 



NELSON et al. V. LOWNDES COUNTY. 

(Circuit Court of Appeals, Fiftb Circuit. April 4, 1899.) 

\ . ■ No. 756. ■ 

1. Eqdit.y Pkactiob— Neobssity Off Gkoss Bill. , 

, Where a défendant fileg no cross, bill, he cannot be granted afBrmative 
l'ellef, beyond su eh as necessarily foUows the dismissal of the bill. 

3. RsyiÈw IN Eqdity— MusT. bb by Appéal. 

An' appeal is the proper mode of review In equity, and a decree of a 
cirieùit court in equity eannot be brought to the circuit court of appeals 
for review by writ of error. 

In Error to the Circuit Court oî the United States for the Northern 
District of Mississippi. 

The Land, Mortgage, Investment & Agency Company of America, Limited, 
— an English corporation,— owned a tract ôf land in Lowndes county, Miss, 
ïhis tract of land was sold by said eompany on Jdne 4, 1894, to the county of 
Lowndes, for the sum of ?6,000. The county of Lowndes paid $1,000 cash, 
and the board of supeiTisors gave obligations of the county for payment of 
balance of purehase money,— 10 notes, of $500 each, payable January 1, 1895, 
to January 1, 1004, inclusive. Thèse notes were secured by a trust deed on 
the land. Notes of the county for the pàytQent bî Intèrest annually were 
likeWise éxécuted by the board of supervisors of the county. Ail thèse notes 
of the county were payable to the Land,' Mortgage, Investment & Agency 
Company of America, Limited, at the Commercial Bank of Selma, Ala. In 
Deeember of 1896 the Commercial Bank '(if Selrna, where the notes were pay- 
able, having failed, the président of the board of supervisors of Lowndes 
county sent to W. R. Nelson, who was the trustée of the dèedof trust of the 
Englïsh Company, New York [ exchaiigë for $820, to cover notes ($.500 prin- 
cipal and $320 intèrest) due by the county on .Tanuary 1, 1897. Througb er- 
ror, the draft was made payable to the British & American Mortgage Com- 
pany. W. B. Nelson returned the draft, and requested that a draft payable 
to the Loan Company of Alabama be sent him. Franklin, président of the 
board, wrote Nelson that the county did not know the Loan Company of Ala- 
bama in the transaction, but requested Nelson to send notes to some bank at 
Columbus, Miss., and assured Nelson that, if such was done, the notes would 
be paid promptly on présentation. Nelson declined to do this. Franklin, 
président of the board of supervisors, then sent New York exchange for $820 
to the City National Bank, of Selma, Ala., payable to the said Land, Morfgage, 
Investment & Agency Company of America, Limited, who were the payoîcs of 
the notes, and requested the City National Bank to call on Nelson and pay 
the notes. Nelson retused to accept It, as it was no-t payable to the Loau 
Company of Alabama. The county of Lowndes then, through the Columbus 
Insurance & Banking Company (a bank in Columbus, Lowndes county), re- 
quested the City National Bank of Selma to pay to W. E. Nelson the sum due 
on the two notes, in money, whenever he (W. R. Nelson) would produce the 
notes properly indorsed. The Selma bank declined to do this, as they would 
not guaranty Nelson's indorsement of the notes, The county of Lowndes 
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then, through the same Columbus Bank, instructed the City National Banls; 
to pay ail of the notes (principal aud interest accrued) to whomsoever might 
hâve thèm, and that the county would assume ail responsibility for indorse- 
ments. Nelson replied to the Selma bank as foUows: 

"Law Office of W. R. Nelson. 

"Selma, Ala., Feby. 17th, 1897. 
"Mr. A. G. Parish, Cashler, Selma, Ala.— Dear Sir: The note from Colum- 
bus Ins. & Banking Co., sent over by you, recelved. I take It for granted 
that you are prepared to tender the $4,366.30 in matter of notes of Lowndes 
county; but you did not say so. However, if tendered, l'd décline, for two 
reasons: Ist, notes and trust deed hâve been forwarded our attorney in Co- 
lumbus for collection, or advertisement of the property; and, 2nd, the amount 
of $4,366.30 vifould not pay the claim, as it now stands. 

"Yours, truly, W. R. Nelson." 

At the next meeting of the board of supervisors of Lovimdes county after 
Nelson's refusai of F'ebruary 17, 1897, to accept the money (principal and in- 
terest to date), the board passed the foUovying: 

"Order of Board of Supervisors, Lowndes County, March 3, 1897. 

"The sum of ,$4,450.00 is hereby placed in the hands of C. L. Lincoln, clerk 
of tlie board, and clerk of the chancery court of Lovrndes county, Mississippi, 
with instructions to pay to the Land, Mortgage, Investment & Agency Com- 
pany of America, Limited, or its assignées, upon présentation to him, and ail 
interest accrued to date of présentation, the notes of Lowndes county, Missis- 
sippi, executed on the 4th day of June, 1894, payable to the Land, Mortgage, 
Investment & Agency Company of America, Limited, as foUows: 

"One note for $500.00, due Ist January, 1897, 





500.00, 


" 


Ist January, 


1898, 




500.00, 


" 


Ist January, 


1899, 




000.00, 


«< 


Ist January, 


1900, 




500.00, 


u 


Ist January, 


1901, 




500.00, 


t* 


Ist January, 


1902, 




500.00, 


u 


Ist January, 


1903, 




500.00, 


(( 


Ist January, 


1904, 




320.00, 


1( 


Ist January, 


1897, 



—and interest that may be due on said above-described notes np to date of 
présentation, as contained and represented by a note of $280.00, dated June 
4, 1894, and due January 1, 1898. Or, in default of any présentation of said 
notes for payment, said C. L. Lincoln, clerk of this board, and clerk of the 
chancerj court of said Lowndes county, is ordered to pay said money as h» 
may be directed by the chancery court of Lowndes county, Mississippi, or 
any other court of compétent jurisdlction. It is ordered that a warrant be 
drawn on the county treasurer, in favor of C. L. Lincoln, chancery clerk, ton 
tsald sum of $4,450.00 payable ont of county ftind. 

"Date of order of board and warrant, 3d March, 1897." 

W. R. Nelson, trustée, advertised the tract of land for sale. As the notes 
were executed to the Land, Mortgage, Investment & Agency Company, Lim- 
ited, and the Loan Company of Alabama demanded the money, the county Ln- 
stituted this suit by bill of interpleader, containing tlie following tender: 
"Complainant tenders with this bill of complaint, and makes that tender con- 
tinuons, the full amount of its notes maturing January 1, 1897, and ail interest 
thereon, and, acting under its option to call in ail its notes, makes tender of 
the full amount, principal and ail accrued interest, to date of présentation of 
ail said notes executed as aforesaid on June 4, 1894, to the Land, Mortgage, 
Investment & Agency Company of America, Limited, of London, England, 
and makes that tender continuons. This tender is made to the Land, Mort- 
gage, Investment & Agency Company of America, Limited, of London, Eng- 
land, to the Loan Company of Alabama, to Wm. R. Nelson, or to whomso- 
ever may be the légal holders of said notes." The prayer of the bill of inter- 
pleader was as foUows: "Complainant asks for process of this court to ail 
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lïie défendants herelnabove named, aûd for an order enjolning the sald Wm. 
B, Nelson and àll of the other défendants from foreclosing of the said deed 
of ifuSt until thls cause shall hâve been heard and determined by this court, 
and that ail of sald défendants interplead and propound their respective 
claims to the sald notes. And complainant asks that this court will enforce 
the right of complainant to call In and pay ofE ail of sald notes upon payment 
of principal and accnied Interest to date of payment, and that this cause be 
referred to a commissioner to state an account of the amount due thereon, 
and that, upon failure of défendants to dellver up Its said notes for payment, 
that complainant be permitted to leave the amount thereof in the custody of 
this court, and that this court will decree the cancellation of the deed of 
trust èxecuted as aforesaid to secure them. Or, if complainant has not asi^ed 
for proper relief, for gênerai relief." The Injunction prayed for vs^as issued. 

W. R. Nelson, in his individual character, and as trustée for the beneflt of 
the English Company and the Loan Company of Alabama, jointly, filed a very 
lengthy answer, to the effect that the notes were the property of the Ivand, 
Mortgage, Investment & Agency Company of America, Limited, of London, 
England, and that the county of Lowndes was in default for not paying the 
amount of said notes to the Loan Company of Alabama, or Nelson, trustée, 
and that they had a right to proceed to the foreclosure of the trust deed and 
the sale of the mortgaged property. This answer was accompanied with 
exhibits of ail the interesting correspondence between the parties from" the 
beginning, and conoiuded with a prayer that the bill be dismissed, the in- 
junction be dissolved, and for a decree of 10 per cent, on the amount due on 
the notes, because of the damage wrongfully sustained by suing out tUe in- 
junction. The English company flled an unsworu answer, asserting their 
ownership of the notes, and adopiting the answer of Nelson and the Loan 
Company of Alabama. 

The matter was subsequently brought before the judge at chambers, and 
the following decree was rendered: 

"Be it remembered that on this 20th day of January, 1898, came on to be 
heard and considered at Columbus, by the written consent of ail parties, the 
motion of ail the above-mentioned défendants to dissolve the injunction wliich 
liad been granted in this case for tlie reasons given in their motion to dissolve 
the same. And the court having considered fully the said motion, and ail 
the pleadings, exhibits, and proof, and being satistied that the grounds taken 
in said motion for dissolution are well taken, it is therefore ordered, adjudged, 
and dëcreed that the complainants hâve ten dàys in whiçh to tender the 
amount of principal and interest as promised in said notes, i*rom maturity up 
to the présent time, to the holders of the notes, or their attorneys of record, 
and, if not so tendered, the injunction be, and the same is hereby. dissolved 
after the expiration of said ten days. It is further ordered and deci-eed by 
the court that the liability of complainant for the flve per cent, fées for the 
trustée, and the ten per cent, on the amount of the debt for attorney's fées, 
be held for adjudication and décision until the hearing of the bill in this 
case at a future term of the court. The cost of the injunction to be paid by 
the complainants. 

"So adjudged at chambers this 20th January, 1898." 

At the term following, the following decree was entered: 
"Be it remembered that on this, the 13tb day of April, 189S, came on to be 
heard and considered this case, on bill, answer, exhibits, and proof; and it 
appearing to the court that since the decr'ee of this court, rendered on the 20th 
day of January, 1898, at chambers, directing a dissolution of the injunction 
unless the amount of principal and interest due on the notes should be tendered 
within ten days, the complainant has paid the amount to défendants, and it 
now being considered by the court that the county is not liable to pay the 
ten per cent, lawyer's fee, nor the flve per cent, fee to the trustée, it is so or- 
dered and adjudged. It is further ordered and decreed that the complainant 
shall pay ail the costs of this suit, for which an exécution may issue as at 
law. The motion of complainant to remand the cause to state court is hereby 
overruled by the court. The défendants' pétition for au appeal from the 
decree refuslng défendants' attorney's and trustee's fées to appeal court of the 
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Flfth circuit, at Ne-w Orléans, Is granted by the court, upon the cotnplalnant 
entering into bond for costs of the appeal îa the sum ol two hundred dollars 
■wlthin slxty days (rom thls date. 
"Done in open court H. 0. Nlles, Judge." 

The record does not show that any bond was given for an appeal, but on 
the same day the last-mentioned deeree was rendered a pétition for a wrlt of 
error to this court was flled, and was allowed, upon a bond in the sum of 
¥300, to be conditionéd aecording to law. On May 16th foUowing, a bond tor 
writ of error was given, and approved by the judge of the court, and there- 
upon a writ of error removing this case to this court was duly issued. 

J. A. Orr, for plaintifEs in error. 
Wm. Baldwin, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

After stating the facts as above, the opinion of the court was 
delivered by FARDEE, Circuit Judge. 

As the défendants below flled no cross bill, and as the answer 
prayed only for a dissolution of the injunction, and 10 per cent, 
damages for its wrongful issue, no afiQrmative relief, beyond such 
as necessarily would follow the dismissal of the bill, could hâve 
been properly awarded against the complainant in the lower court. 
See Bradford v. Bank, 13 How. 57; Book v. Mining Co., 58 Fed. 827; 
Moran v. Hagerman, 12 C. C. A. 239, 64 Fed. 499. 

The case has been exhaustively argued on the proposition that 
the notes and deed of trust in controversy were void because, while 
having full authority to purchase the lands described in the deed, 
for a poor farm, the county of Lowndes had no express power to 
issue the notes in question in payment therefor. From the exami- 
nation we hâve given the évidence in the record, if we should hold 
that the notes and deed of trust were not void for the reason given, 
but were in ail respects valid, we would still doubt whether, in 
equity and good conscience, the défendants below, under the cir- 
cumstances shown by the pleadings and évidence, were entitled, 
after the payment of the principal and interest of the notes, to 
further prosecute the foreclosure of the trust deed to recover coun- 
sel fées and trustée compensation. As we view the case, however, 
we décide none of thèse questions, because we are of opinion that 
the writ of error must be dismissed. 

The suit below was properly instituted, prosecuted, and heard as 
a suit in equity. Under the judiciary act of 1789, and the act of 
March 3, 1803, a writ of error in an admiralty case was dismissed ; 
thè court holding that "causes of admiralty and maritime jurisdic- 
tion, or in equity, cannot be removed to an appellate court by writ 
of error." The San Pedro, 2 Wheat. 132. "A writ of error is not 
the proper mode of bringing up for review a deeree in chancery. 
It should be brought up by an appeal." McCoUum v. Eager, 2 
How. 61. In Taylor v. Savage, 2 How. 394, an appeal in a case at 
law was dismissed. "Notwithstanding the peculiarities of the Civil 
Code of Louisiana, the distinctions between law and equity must 
be preserved in the fédéral courts in this state; and equity causes 
can only be brought to the suprême court for review by appeal, and 
causes at law by writ of error." Walker v. Dreville, 12 Wall. 440. 
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"When a proceeding below is, in its essential nature, a foreclosure 
of a mortgage in chancery, an appeal is the only proper mode of 
bringing it to the suprême court." Marin v. Lalley, 17 Wall. 14. 
"There are two principal methods known to English jurisprudence, 
and to the jurisprudence ôf the fedefal courts, by which cases may 
be removed from an inferior to an appellàte court for review. 
Thèse are the writ of error and the appeal. There may be, and 
there are, other exceptional modes, such as the writ of certiorari 
at common law, and a certiflcate of division of opinion, under the 
acts of congress. The appeal, which is the only mode by which a 
decree in chancery or in admiralty can be brought from an inferior 
fédéral court to this court, does bring up the whole case for re- 
examinatibn on ail the merits, whether of law or fact, and for 
considération on thèse as though no deçree had ever been rendered. 
The writ of error is used to bring up for review ail other cases, and, 
when thus brought hère, the cases are not open for re-examination 
on their whole merits, but every controverted question of fact is 
excluded from considération ; and only such errors as this court 
can see that the inferior court CQmmitted, and not ail of thèse, can 
be the subject of this court's corrective power." Murdock v. City 
of Memphis, 20 Wall. 621, 622. Purther on it is said in the same 
opinion (speaking of a writ of error) : "But this writ cannot bring 
a decree in chancery or admiralty from the circuit court to this 
court for review. It bas no such effect; and we dismiss, every day, 
cases brought hère by writ of error to a circuit court, because they 
can only be brought hère by appeal, and the writ of error does not 
extend to them/' "An appeal is the only mode by which the ap- 
pellàte jurisdiction of this court can be exercised in equity suits 
brought in the . courts of the United States, and it does not lie be- 
fore a final decree has been rendered." Hayes v. Fischer, 103 U. 
S. 121. And see Improvement Co. v. Bradbury, 132 U. S. 515, 10 
Sup. et. 177; Fleitas v. Eichardson, 147 U. S. 544, 13 Sup. Ot. 429, 
Land Trust v. Hoffman, 6 0. G. A. 358, 57 Fed. 336. While the de- 
cree recites, "The défendants' pétition for an appeal from the de- 
cree refusing défendants' attorney's and trustee's fées to appeal 
court of the Fifth circuit, at New Orléans, is granted by the court, 
upon the complainant entering into bond for costs of the appeal, 
in the sum of two hundred dollars, within sixty days from this 
date," the record shows no such pétition, nor that such appeal was 
perfected; but the record does show that the pétition was for a 
writ of error, which was allowed, issued, and flled, and proper 
bond therefor accepted by the trial judge. We are clear that, if 
the case has been removed to this court for review, it is hère solely 
on a writ of error, and that for the reasons given above the writ 
must be dismissed; and it is so ordered. 
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SOTJTH CAROLINA & G. R. 00. v. CAROLINA, C. G. & C RY. CO. 

FARMERS' LOAN & TRUST CO. v. SAMB. 

(Circuit Court of Appeals, Fourth Circuit. March 31, 1899.) 

No. 260. 

1. RaITjROADS— ReCBIVERSHIP— CONTRACT WITH RKCEIVER TOR OPERATION OF 
ROAD. 

Tlie receiver of a short Une of railroad, the earnlngs of whicti were less 
than the expenses of opération, entered Into a eontract wlth a company 
owning a Connecting Une by whicli the latter agreed to operate the road, 
lieeping the accounts thereof In the receiver's name and subject to bis 
inspection, and charglng against the road only the actual cost of its op- 
ération, including ordinary and necessary repairs. HeU, that such eon- 
tract was not one of lease, but one under which tbe second company op- 
erated the road as agent of the receiver. 

3. Samk— PowERs OF Receiver. 

A receiver of a railroad may be authorized by the court to make any 
eontract relatlng to the road or its opération, during the term of the 
recelvership, which the corporation of which he Is receiver had power to 
make. 

3. Samb— Ratification of Prior Coktract by Receiver. 

A receiver of a railroad, appointed by a state court in a cause in which 
ail parties Interested in the property were before the court, wlth the ap- 
proval of the court entered into a eontract with another company for the 
opération of the road. Subsequently the cause was removed into a féd- 
éral court, and there Consolidated with another, and in such court the same 
person was appointed receiver. The operating eontract previously made, 
though terminable on 15 days' notice, was contlnued by the receiver, and 
was several times before the court, and recognized by orders made on the 
pétition of the receiver; and no objection was made to Its continuance by 
any of the parties. Held, that such action amounted to a ratiiicatlon or 
adoption of the eontract, which rendered It as valid and binding on the 
receiver, as an otHcer of the fédéral court, as though expressly authorized 
by that court. 

4. Same— Expenses of Opération tjndek Receiver — Damages for In- 

juries. 

Damages for Personal injuries caused by the négligence of employés 
are incidental to the opération of every railroad, and may properly be 
classed as a part of the operating expenses, whether the road is operated 
by a corporation or a receiver; and the llability for such damages, as be- 
tween themselves, is a legitimate subject of agreement between the par- 
ties to a eontract for the opération of a road, who deal with eaeh other 
on equal terms. 

5. Same— Contract for Exemption prom Liabilitt for Négligence — 

Powers of Receiver. 

A receiver of a railroad and a company owning a Connecting Une en- 
tered into a contract by which the company agreed to operate the receiv- 
er's road without any direct compensation therefor, beyond the actual 
expenses of such opération, and which, In efCect, eonstituted it the receiv- 
er's agent for the purpose. Under the statutes of the state, a railroad 
company was authorized to make a contract to run, use, or operate the 
road of another company on such terms as might be agreed upon. Held, 
that a provision of such contract that the company should not be held 
responsible in any way for any accident or damages to either persons or 
property that might occur on the Une of such road, In its opération, but 
ehould be held harmless and Indemnlfied from any sults or damages by 
reason thereof, was not ultra vires, either on the part of the company or 
the receiver, when construed, as it must be, to exclude liabilities arising 
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from the recklessness or gross carelessness of the company, and to apply 
onjy tQ such as might arise in its opération of ttie road in good faitli, and 
in ttie exercise of due care in sélécting its employés, from ttie mère négli- 
gence of sucli employés. 

6. Samb — Public Polict. 

Nor is sUch cotitract, as so construed, vold, as agalnst public policy, on 
the ground that it exempts the company from the conséquences of its own 
négligence, where the parties in mailing it stood on an equality, and it is 
shown to hâve been advantageous to the receiver, since, for the mère nég- 
ligence of any agent whom he might hâve employed to perform the serv- 
ice, the receiver, aud not the agent, would be liable. 

Appeal from the Circuit Court of tlie United States for the District 
of South Carolina. 

The Carolina, Oumberland Gap & Chicago Kailroad Company was a cor- 
poration formed by the consolidation and merger of varlous railroad com- 
panies chartered by the state of South Carolina with a view to the construction 
of a railroad from the town of Aiken, in South Carolina, to a point in the valley 
of the Ohio river; and 24 miles were constructed, extending from the town of 
Aiken to the town of Edgefleld. A mortgage was executed November 1, 1882, 
to the Farmers' Loan & Trust Company of New York, to secure bonds to the 
amount of $550,000; and upon the construction of this section, in the year 
1888, 550 bonds, each of the value of $1,000, were issued. On May 1, 1890, 
the road was leased to the receiver of the South Carolina Railway Company, 
at an annual rental of $18,750, less taxes, for the period of the receivership, 
which continued until May 15th in the year 1894, when, the South Carolina 
Eailway Company having been sold, the South Carolina & Georgia Kailroad 
Company became its successor. On November 27, 1893, Nell McDonald, claim- 
ing to be the holder of a large amount of the flrst mortgage bonds, commenced 
proceedings in the court of common pleas for Aiken county, in the state of 
South Carolina, alleging that coupons of said bonds to the amount of $3,210 
were past due and unpaid, that the corporation was insolvent, and that its 
equipment was totally inadéquate to pay its flrst mortgage bonds, and praylng 
the appointment of a receiver; and on December 1, 1893, Wilbur F. Herbert 
was appointed by the presiding judge of that court receiver of the company, 
with the usual powers of receivers, and gave bond, flled an inventory, and took 
charge of the road. In this proceeding there were no parties except the plain- 
tiff and the défendant company. On April 27, 1894, an order was entered giv- 
ing plaintiff leave to amend bis proceedings by bringing in as défendants 
ï. G. Croft and others, holders of a small amount of bonds and stock, and also 
giving leave to join as partj' plaintiiï the Farmers' Loan & Trust Company. 
Leave was also granted to plaintiff to amend hls complaint by adding such 
allégations as might be necessary ,to obtain a deeree of foreclosure. On 
November 28, 1894, the Farmers' Loan & Trust Company filed a petitipn in 
said cause, setting forth that it is one of the plaintiff s in that suit, that it is a 
nonresident, that the niatter in dispute exceeded in amount the sum of $2,000, 
that the order making it a party plaintiff had only come to its knowledge since 
the last term of the court, and praying that the cause be removed to the United 
States circuit court. A removal bond was flled with the pétition, but no order 
of removal was entered. On November 30, 1894, the Farmers' Loan & Trust 
Company flled a bill in the United States circuit court for the foreclosure of 
the mortgage; and on the same day Wilbur F. Herbert was appointed receiver, 
with the usual powers of receivers, and he was directed to take possession, 
and to operate the road. There was no référence, either in the bill or in the 
order appointing the receiver, to the proceedings in the state court. On ,Tan- 
uary 17, 1895, an order was entered in the United States circuit court, in a 
cause entitled "Neil McDonald, Plaintiff, v. The Carolina, Cumberland Gap 
& Chicago Eailway Company and others, Défendants," reciting the consent of 
ail the counsel therein to the removal from the state court, and ordering that 
the same be removed, and that the cause be consolidated with the suit of the 
Farmers' toan & Trust Company. Thenceforth ail the orders entered were 
•entitled in both causes. When the South Carolina Railway was sold, and the 
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receivership terminated, the agreément for the opération of the rond from 
Aiken to Edgefleld by said receiver was, by Its terins, ended. and a new agi-ee- 
ment between the South Carolina & G-eorgia Eailroad Company, Its suc- 
cessor, and Wilbur F. Herbert, was entered into, by ^ corresiwudeuce which 
is as foUotvs: 

"June 4th, 1894. 
"Ur. W. F. Herbert, Jr., Reeelver Carolina, Oumberland Gap & Chicago 
Kailway Co., No. 6 Wall Street, N. Y. City— Dear Sir: Referrlng to our con- 
versation thls mornlng, I write to malœ the foUowing proposition for the 
opération of your railroad, Tlz.: The old arrangement with the receiver of the 
South Carolina Eailwav Company, to pay a fixed rental, to continue untll 
May 15th, 1894. From May 15th, 1894, to July 15th, 1894, the Soutli Carolina 
and Georgia E. E. Co. to operate the Carolina, Cumberland Gap & Chicago 
Ity., without malsing any charge, under the head of gênerai expenses. for the 
auditing of and lieeping of its accounts. The présent basis of divisions of 
earnings between the two roads to remain in force. The South Carolina and 
Georgia E. E. Co. to turn over to the Carolina, Cumberland Gap & Chicago 
Railway Co. ail net revenue eamed by said road, after deducting the actual 
cost of opération; the said cost of opération to consist of the maintenance of 
way and the structures for the road, cost of conducting transportation, and the 
cost of maintaining the machinery and equipment used in its opération. The 
terms, viz. 'gênerai expenses,' 'maintenance of way and structures,' 'mainte- 
nance of equipment,' and 'conducting transportation,' being used as now ap- 
plied to the distribution of expenses of the South Carolina and Georgia B. E. 
Co., or as applied by the Interstate commerce commission In the distribution 
of expenses in 1893^94. Settlements of accounts to be made monthly, within 
thirty days after the close of each month, based on the monthly report of the 
opération of the road. The proportion of coaches used in running trains be- 
tween Edgefleld and Augusta to be furnished by each Company on the basis 
of mileage. The South Carolina & Georgia E. E. Co. not to be responsible 
for any taxes or assessments of any character, either state, county, or munic- 
ipal; nor is it to be responsible for any of the expenses which hâve been, or 
may hereafter be, incurred by the receiver of the Carolina, Oumberland p-ap 
and Chicago R. E., or any of its offlcers, agents, or employés, nor for any of 
the expenses of the Carolina, Cumberland Gap & Chicago Ey. Co., or its ofH- 
cers, agents, or employés. The South Carolina & Georgia E. R. not to be held 
responsible to the said Carolina, Cumberland Gap & Chicago Ey. Co., or Its 
receiver, or aocountable in any way, for any accident or damages to either per- 
sons or property that' may occur on the Une of the Carolina. Cumberland Gap 
& Chicago Ry. in Its opération, and to be held harmless and be indemnified 
from any suits. actions, or damages against said South Carolina & Georgia 
R. R. Co. by reason thereof. This letter (pendlng negotiations for a more per- 
manent agreément), with your reply conflrming the same, to constitute a 
temporary agreément or contract to July 15th, 1894. Yours, truly, 

"[Signed] Charles Parsons, Président." 

"Carolina, Cumberland Gap & Chicago Railway Company. 

"Office, 6 Wall Street, New York. 

"Wilbur F. Herbert, Jr., Receiver. 

"June 5th, 1894. 
"Charles Parsons, Esq., Près. S. C. & G. R. R. Co.. Xo. m Broadway, N. Y.— 
Dear Sir: Your proposition for the opération of this road, dated the 4th 
Inst., is received; and the same is accepted. sul),iect to the approval of the 
court, and to one or two minor provisions, to wit: That charges for labor, 
material, and supplies should be made at rates not to exceed those paid by 
your road; that extraordinary repairs to roadway, bridges, and roUing stock 
shall not be made until I hâve been advised thereof; and, lastly, that this 
company's accounts, as kept by your auditor, shall at ail times Ije open to 
the inspection of the writer. I would request a statement of earnings and ex- 
penses for the D'onth of May at as early a date as possible, and that a' state- 
ment of the gross earnings be rendered to me weekly thereafter. Yours, truly, 
"fSigned] Wilbur P. Herbert, Jr., Receiver." 

93 F.— 35 
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"CaroUna, Oumberland Gap and Chicago Railway Company. 

"Office, 6 WàlI Street, New Yor)i. 

"Wilbur F. Herbert, Jr., Heceiver. 

"July 9th, 1894. 
«•Mr. Wi V. Herbert, Jr., Eeceiver Carolina, Oumberland Gap & Chicago 
By,,: No.-;6 .Wall: St.; City— Dear Sir:' Referring t» car" conversation of this 
day, andtt) agSreement with you by this .coinpany for the opération. ofthe C, 
0,; Gi &iOi Ry.,>as set forth in letter^of our président to you under date of 
JUne 4th, 1894, and in your letter to otir président dated June 5th, '94, I beg 
to State :Biy understanding of th« agrpenaent which we made, whlch was that 
the agreement covered by the above-meationed letters shall continue af ter July 
15th, 1894, subject to termination byswritten notice made by either party to 
the other at least flfteen days prior to the termination under such notice; such 
notieeitobe made by you In behalf of the C, O. G. & 0. Ry. Co., and by elther 
the président, of this company or myself in behalf of the S. 0. & G. Ry. Co. 
Will you kindly reply; such reply, with this letter, to constitute the agree- 
ment? Yours, truly, Charles Parsons, Jr., Vice Président." 

, : ,. '^NOi 6 Wall St., Boom 127. 

, "July llth, 1894. 

"Charles Parsons, Jr., Esq., V. P. S. 0. & G. Ry. Co., 96 B'way, N. Y.— Dear 
Sir: Your favor of the 9th inst. is receivedj ànd the proposition thereln con- 
tained for thefurther continuance of our présent agreement concerning the 
opération of this road is accepted, snbject to the approval of the court; your 
letter, with this reply, to constitute an agreement which may be termina ted 
upon 15 days' notice by elther of the parties therein. Yours, truly, 

"[Signêd] Wilbur F. Herbert, Jr., EeceiTer." 

And thereupon the receiver flled his pétition in the state court, setting forth 
the eprrespondence, land ipuaylng that :he be allowed:to enter into the agree- 
ment therein set forth. An order wa,s.entered by the Judge of that court, 
Augu8tj22(. 1894j authorizing him to enter into sald agreement, and ratifylng 
and approving his aetjugsianddoings under sûid agreement up to that date. 
It.appears from the report of rçceiver, flled Apiil 1, 1894, that the gross earn- 
ings of the road for the year ending December 31, 1893, wefe $40,215.84, and 
the expenees $41,350.20. .■ ' 

On January 4v 1895, shortly after his appointmentias receiver In the United 
States court, Wllbnr F. Herbert flled his pétition in that court, setting forth 
his prevdaus appointment in the state court in the, suit of Neil McDonald, the 
agreement with the receiver of the South Carolina EaJlway Company, and the 
termioation thereof, and that thereafter he Kad entered into an operating 
agreement with the South Carolina & Georgia Railway Company, as of date 
May 1, 1894, a copy of which he annexed to his ipetition, praying that it be 
taken as a part , thereof . The pétition stated that the principal business of 
his road was the transportation of rock quarried along its line, and that durlng 
the past three months that business had decreased to about one-foiirth of Its 
usual volume, and greatly reduced the revenue of the road; and a statement 
was flled exhibiting the gross earnlngs and operating expenses for the seven 
months preeedlng, showing a considérable deficii; and that he needed "for 
présent dlsbursement the sum of $6,274.27, which included a déficit of $524.27, 
due the S. O. & Ga. R. R. Co., which is the resuit of the opération of the de- 
feûdailt road bysaid S. C. & Ga. R. R. Co. for the four months ending Novem- 
ber 30, 1894." The pétition stated that one of the trestles over Pace's branch 
was In an unsafe condition, and set forth the proceedings in the state court 
wherein the judge of that court had ordered the receiver to obtaln estimâtes 
and make contracts necessary for its repair and reconstruction; and authority 
was askedto issue notes to pay îonsuch repairs, and to pay a déficit of $524.27 
due the South Carolina & Gîeorgia Railroad Company, which was the resuit 
of the opération of the road by said company for the four months ending No- 
vember 30, 1894. Upon this pétition an order was entered in the United States 
circuit court authorizing the receiver to borrow $7,500 upon his notes for the 
payment of the work done on Pace's trestle, and other expenses necessary to 
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be paid by: the recelver; sald notes to be payable out of the earalngs of the 
road. Subsequently, upon pétition of recelver; repOrting that the notes In that 
form could not be negotiated, and after notice to eounsel for the trustées, an 
order was entered allowing the notes to be Iséued, and to be flrst liens uiwn 
the road; the trustée filing an answer submlttlng the matter to the discrétion 
of the court, and statlng that It had no suggestions In opposition. The form of 
certiflcate, which stated that the money was borrowed for the payment of 
repalrs on the Pace's trestle, and other expenses neeessary to be pald for by 
the recelver, as set forth in hls ' pétition, was approved by the circuit Judge 
May 23, 1895. On August 31, 1895, a pétition was filed by the recelver statlng 
that the roadbed was iii such condition that further opération would be dan- 
gerous to life, limb, and property, uniess several thousand new cross-ties were 
laid to replace those that were old and decayed. Wlth thls pétition were filed 
the affldavits of the gênerai Superintendent and road master of the South 
Carollna & Georgla Railroad Company, which eompany, as therein stated, was 
"operating the Carollna, Oumberland Gap & Chicago Railroad for the recelver 
of said road," and thereupon an order was entered allowing the recelver to 
purchase 7,000 cross-tles. On September 6, 1895, the recelver filed a pétition 
stating that on June 25, 1895, an engine was wrecked upon the Une of the 
défendant road by means of a spike drlven between two rail joints by some 
person unknown, whereby the engineer, Parker, and fireman, Cherry, were 
badly injured, and asked leave of the court to compromise, for an Inconsider- 
able sum, which had been agreed upon, the claims of said engineer and fire- 
man, which, as stated In the pétition, would "relieve sald défendant road and 
the recelver from any further clalm for damages by reason of sald accident"; 
and an order was entered allowing the recelver to make the compromise, 
which order was on September 17th, vacated. On October 26, 1895, the South 
Carollna & Georgla Railroad Company filed a pétition recltlng the terms of 
the operating agreement, claiming that it was entitled to be indemnifled against 
any suits, actions, or damages, and asking that provision for Its proper pro- 
tection be made in the decree of sale; the pétition setting forth in détail the 
nature of the claims and suits against it growlng out of the opération of the 
road. A decree for sale was entered September 7, 1895, and on October 30th 
the master commissioner reported the sale of the road to John D. Reynolds, 
for and on behalf of a committee of bondholders, for the sum of §67,000; and 
to the report of sale was attaehed a copy of a notice given on the day of salé 
by the gênerai manager of the South Carolina & Georgia Railroad Company, 
that that eompany had claims against the recelver for the amount of about 
$5,000, and had also claims for réclamation, it hls Company should be held 
responsible for certain damage claims then pendlng. On January 16, 1896, 
the circuit judge, passing upon a motion for a distribution of a part of the 
proceeds of sale among the eounsel in the cause, which was resisted by eoun- 
sel for the South Carolina & Georgia Railroad untll the suits then pendlng 
against it were determined, held that thèse actions, being based solely upon 
the négligence of the petitioner, its servants and agents, any contract wlth 
the recelver intended to indemnify it against its own négligence would be void 
on the ground of public poliey, and therefore there was no sufficient reason 
to wlthhold the distribution of the f und untll the pendlng suits were decided. 
He accordingly ordered the payment of $5,000 to eounsel for the trustées, and 
$3,950 to other eounsel in the cause; and wlth respect to so much of the 
pétition as claimed that, by the terms of the operating agreement, the ex- 
pense of operating the road over and above the income thereof was to be 
borne by the recelver, this decree provides as follows: "The amount due to 
the South Carolina & Georgia Railroad Company on its contract for operating 
the road must be pald. Let that account be adjusted, and when so adjusted 
be paid." On January 18th the circuit judge ordered that so much of the 
opinion as adjudged the contract to be void on the ground of public pollcy be 
modifled, and granted leave to the petitioner to make the question as to Its 
right of Indemnity under the contract made wlth the reeeiver, and ordered 
that the funds be held by the spécial master subject to the décision of that 
question. On April 13, 1896, the deed for the road was executed by the master 
to the purchaser upon a condition that thë eonveyance should be subject to 
the payment of any claims against the proceeds which mlght be legally estab- 
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Ilshed, totUe extent of $42,000, the- balance of 'the purchase mane.;? tonpaid; 
an^ the purchaser subsequently organized the Carollna & GumbeWand Gap 
Jt^iJtJKaK-iCfimpaiiy, wblch is the reTOpnfleEt In thls case. On June 3, 1897, the 
^omUi Jfiarolliia & Georgla Railrpad; Company fQed its pétition In aecordance 
wltii tiieprderof January 18, 1896, statiijg that three suits growing out of the 
accident on June 25, 1895, had been prosecuted against It, and although they 
were dèfended hy counsel of the hlghest standing, and by counsel selected by 
the recelver, verdicts to the amount of $9,500 had been recovered against it 
In. th« pçmijt.of conimon pleas for Edgefleld county, which had been afflrmed 
by the suprême court, and that certain pther claims, of which a detalled state- 
ment yraç glven, had not yet been adiuated. A corùmittee of bondholders, 
upon -thelr pétition flled, were allowed to intervene and contest this claim. 
On June 3,; ,1897, counsel for the Oarolina & Cumberland Gap Railway Com- 
pany gave notice of a motion to dismiss this pétition, and, ajEter the hearing 
thereof, a decree was entered dismissing the same; and the appeal from this 
decree brings the cause hère. 

Joseph W. Barnwell and William B. Hornblower, for appellant 
Augustine T. Smythe, for appellee. 

Before GOFF, Circuit Judge, and MORRIS and BEAWLEY, Dis- 
trict Judges. 

BRAWliÈT, District Judge (aîtër stating tîie facts as àbove). The 
parties intèrested in this cqntroversy are certain holders of the first 
mortgage Jboiids of the Carolina, Cumberiand Gap & Chicago Railroad 
Company ând the South Carolina & Georgia Railroad Company, which 
will hereinafter hé designâted as the appellant. Thèse two companies 
were ehtirely.i'jidependent of each other, — ^each free to manage its own 
affairs; and neither owing any duty to the other, except such as the 
law préBcribed with respect to interchange of business. Those duties 
to the public, which the law imposes Ujjon ail railroad corporations, 
could not be inyoked by one as against the other; and, while the stat- 
ute permitted one to lease the other, it did not impose it as a duty. 
tn entering into an agreement, each party was free to consult its own 
interest of inclination. The receiver of the one, and the président of the 
other, wprè men of sufflcient intelligence to understand the condition 
and interesî of their respective roads. As to the receiver, the record 
eontains évidence of his standing among men of business; for in 
March, 1894, when Croft and others made an effort to remove him, 
10 or 12 citizens of New York, some of whom are readily recognized 
as men of substance, holders of 492 of the 550 flrst mortgage bonds, 
united in a pétition, sworn to by each of thera, in which they state 
their belief that Herbert was "fully compétent to act as receiver, 
and that he could fully protect the interest of ail in any way intèr- 
ested in thè railway company, and that any change would be preju- 
dicial to ail concerned." Among thèse bondholders will be found the 
names of the members of the comniittee which intervened to contest 
this claim; and the same bondholders, when the motion for the re- 
môval of the, receiver was renewed before Judge Simonton in March, 
1895, again : united in the request for his rétention. In November 
of the salme year, long after this agreement had been made, and whîle 
the road was being operated under it, the counsel for thé trustée moved 
and secured his appointment as receiver in the United States court. 
That he had the confidence of the court appears from the fact that ail 
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of his recommendiitions seemed to hâve met its approval, and notliing 
appears to impeach bis character or capability. We liave, theii, as one 
of tlie parties to this contract, a person whom nine-tenths of the bond- 
holders, the ti'ustee, and the judges of the state court and of the 
United States court hâve selected as a fit and proper person to man- 
age this road. When the contract with the receiver of the South 
Carolina Railway Company terminated, he had either to operate the 
road himself, or to liave it operated by another, or to stop opérations 
altogether. With its meager rolling stock and beggarly reeeipts, 
which in the year preceding the niaking of this contract were insuf- 
ficient to pay operating expenses, it cannot be imputed to hini as a 
fault that he did not undertake to operate the road himself; and, if 
it vi'ere to be kept as a going concern, he must, of necessity, make 
some operating agreement, either with the Southern Railway, which 
crossed it at Trenton, or with the South Carolina & Georgia Eailroad 
Company, with which it connected at Aiken. As it appears froiii 
the pétition of the receiver, flled January 4, 1895, the principal busi- 
ness of the road was the transportation oJE rock from a quarry on 
its Une. This rock was used in building the jetties in Charleston, 
Naturally, therefore, the last-named company was the most likely to 
make a favorable arrangement with him, He had, it appears, made 
a satisfactory agreement with Mr. Chamberlain, the receiver of the 
South Carolina Eailway Company. It is beyond our province now 
to go into that agreement. Whether Mr. Chamberlain made it with 
the expectation of so far encouraging the owners of the property as 
to lead them to extend their road, or whether its business at the time 
was better than it subsequently became, or whether it was simply 
an improvident contract on his part, it is not for us to détermine. 
It is suflBcient to say that Mr. Parsons was unwilling to enter into any 
such arrangement when he became the président of the new com- 
pany, and in view of the earnings of the year before, as shown in the 
record, it is hardly to be conceived that any sensible business man, 
having due regard to the interests of his own company, would pay 
any such sum for the privilège of operating this road. That he had 
some interest in keeping the road going is obvions, for his road de- 
rived a certain amount of business from it, and this doubtless was 
the considération that moved him. The contract was not made in 
haste, but apparently with due délibération. The receiver had the 
beneât of the advice of counsel, for it appears from the itemized 
statement of the account of receiver's counsel in New York, contained 
in the record, that this agreement was the subject of long and fréquent 
consultations between the receiver and his counsel. As this ac- 
count was submitted to the circuit judge, and compensation was 
allowed for it, it is to be presumed that the judge considered the ad- 
vice to be worth something. 

The order of Judge Aldrich appointing Herbert receiver, December 
1, 1893, provides as follows: 

"Said receiver is hereby authorized and empowered to maintain and operate 
said railroad, and liold, préserve, and care for said property and assets, with 
Power to do ail such acts and make such con tracts as are necessary or proper 
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to énable. him ,to fuljy carry out and discharge the purposes of this appolnt- 
ment; and the sala wilbur F. Herbert, sis- siich receiv'er, shâll sueceed to ail 
the rights and âssèts of saîd ' Carolina, Ctimberland Gap & Chicago Railway 
Company." ; 

Ap<j) Wter proyiding for Ms givm^ ^ bond and appoiniting a local 
attprnèy, it a.dd8 that ie maj apply to the court or judge, tliéreof from 
time to timë for suoli instructions and orders as may t»e deemed neces- 

In thé nal;iire of things, £^ receiTerj cannot, in person» perform the 
mauifoid ,dutxès;required in the opération of a railroad. Engineers, 
flremen^ conductors, trainmen, tractnj.en, a gênerai mianager or super- 
intendent to supervise,, and accountànts to keep ,the, açcounts, are 
ail aecessary. In otlner wprds, he must'have agents to do the physical 
work demanded in its oper^j^iop; and whéther he selècts thèse various 
employés. hilW?elf, or chooses a generajagent .^hq is charged with the 
duty, he lii^ijsejf keeping a gênerai supervision pver the whole, and 
reserving ^he right toterniinate eu clji gênerai agency whenever dis- 
satisfied'wifli the conductîpf the business, is a question, of détail, rest- 
ing in his sqund discrétion, ,subject aiways to the discrétion and con- 
troi of the court whîch apiJpints him.. It is an elementary principle 
that an argent, who exercises ordinary diligence and ,rea,souable ekill 
in conduçting the business intrusted to him, conformably to the 
usages and: çustoms applicable to the particular business for whieh 
he is engaged, is entitled to be reinïburséd ail expenses and advances 
properly. incurred; and, flpless guilty ,pf fraud or miscpnduct or gross 
négligence, he will be reimbursed foraUilosses that are the immé- 
diate résulta of his enjployment. , ,A. request to undeptake an agency 
or employn^pnt i opérâtes îi^ an impliied request pn tbe part of the 
principal, notonly to inciir the qxppn^itures necessary to its proper 
performance, but also as an implied promise to indemnify the agent 
for a,ny Ipsses,, or damages 'directly incurred in the propgr diseharge 
of the duties for which he ià employéd^ Looldug at the correspond- 
ence between Mr., Parsons , and jâ;r. Herbert, ,it ^eems to be nothing 
more than \yilat on its face it purports to.bej^an agreement vv'hereby 
ihe South, darolina & Georgia Railroad Company undertook, upon the 
terms therein stàted, "to opëraté the Carolina, Cumberland Gap & 
Chicago Railroad CompajUy.*' ït is clearly not a lease, and the obli- 
gations gro^ying out of that relation commonly impliocj, by law, and 
which are bindjng unless expressly stipulated against, hâve no appli- 
cation. The, record shows that the açcounts were kept in the name 
of the reqeiyer, and ail the net; revenue earned by the road was to be 
turned ovçiî, to him, after deducting jthe actual cost of opération. Ko 
extraordinary repairs to rpad.way, bridges, or rolling stqçk were to be 
màde until he w^s adv^sed;thereof; aiid charges for iaîbor, inaterial, 
and supplies were to be hiade at rates iiot exceeding those paid by the 
Sputh Carolina-&Georgia Railroad , Company. The açcounts were to 
be at ail timès' open to his inspection^ a statement of the gross earn- 
ings was to be rendered to him weekly, settlements were to be made 
monthly, and the àgteemefit was teMn^ilablé by either party upon 15 
days' notice. 
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The particular clause which bas given rise to this litigation is as 
foUows: 

"The South Carolina and Georgia K. R. not to be held responsible to the 
said Carolina, Oumberland Gap and Chicago Ry. Co., or its receiver, or ac- 
countable in any way, for any accident or damages to either persons or prop- 
erty that may occur on the Une of the Carolina, Cumberland Gap and Chicago 
l{y. in its opération, and to be held harmless and be indemnified f rom any suits, 
actions, or damages against said South Carolina and Georgia R. R. Oo. by 
reason thereof." 

WTiile it may be that, if this agreement had been drawn by lawyers, 
its différent terms and conditions migbt hâve been expressed more 
artiflcially, it would be difficult to malie plainer the true intent and 
meaning of it as it was understood by the plain men of business who 
entered into it. Every word chosen has a well-understood meaning 
among railroad men, and the obvious meaning of plain terms cannot 
be rejected because ingenious reasoning may give to them an inter- 
prétation involving conséquences at which the légal mind may aflect 
to be shocked. That Mr. Parsons, whom the learned judge below char- 
acterizes as a man of great ability and expérience in railroad manage- 
ment, would enter into any agreement whereby ail the profits were to 
go to another, and ail the losses and risks were to fall upon him, is 
incredible. Every one at ail acquainted with railroad management 
knows that. accidents will happén, and that nearly every so-called 
accident can be traced back to some carelessness, some neglect, some 
inattention; that the most careful of men will sometimes slip, the 
most vigilant will sometimes sleep. Damages arising from négli- 
gence are so much the usual incident of railroad opération, that they 
are classed as operating expenses, and it is not to be believed that any 
one who undertook to make an agreement to operate a railroad should 
fail to take them into account. When, therefore, Mr. l'arsons stipu- 
lated that he was not to be held responsible or "accountable in any 
way for any accidents or damag(« to either persons or property," and 
that he was to be "held harmless and be indemnified from any such 
suits, actions, or damages against the said South Carolina and Georgia 
Eailroad Company by reason thereof," he must hâve had in inind 
such suits and damages as are the ordinary incidents of railroad man- 
agement. Suits for damages to persons are always predicated upon 
négligence, and, if he did not întend to be indemnified against them, 
the words used would be meaningless and without effect. That Ke- 
ceiver Herbert so understood the agreement is equally plain; for, 
when the accident which gave rise to thèse claims occurred, he ap- 
plied to the court for leave to settle them, which the court wisely 
ordered, but which order the counsel for trustées most unwisely caused 
to be vacated, and, when the suits were brought in the state court, 
the counsel for the receiver appeared and took part in the défense. 
If we bear in mind what was the real condition of this road at the 
time the agreement was made, we can well understand why it was 
made, and any suspicion that it was of such an improper and im- 
provident character that it ought not to hâve been made will dis- 
appear. The accounts show that for the year ending December 31, 
1893, when it was under lease to the receiver of the South Carolina 
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Railway Company, the gross eamings weré less tlian tlie operatliig ex- 
])enses. That the road was operated more economically by t!)is re- 
cpiver than it çould possibly hâve been if operated independently, 
séems certain. So, when that àgr,èement termihated, the receiver, 
Herbert, had on his hands a road that could not pay expansés. If 
he had undertaken to operate the road himself, there can be no doubt 
that any déficit in its opération #buld hâve been allowed by the 
court, and any damages recovered against him on account of the nég- 
ligence of his servants would hâve been treated as operating expenses. 
As was said bythe court in Cowdrey v. Eailroad Co., 93 U. !S. 352: 

"The allowance for goods lost in transportation and for damages done to 
piaperty whilst the road was in the hands of a receiver was properly made. 
Tlie earningsreceived were as mueh chargeable with such loss and damage 
as they werç, chargeable with the ordinary exi>enses of managing the road. 
Tlie hondholdèrs were only entitled to what remained after charges of thls 
liind, as well as the expenses incurred in their behalf, were paid." 

And in the; later case of Barton v. Barbour, 104 U. S. 131, the 
court, after citing the above, says : 

■ "ïhe claim of the plaintifC, which is against the receiver for a persoual in- 
jUry sustained by her while traveling on thp raiiroad managed by him, stands 
op preeisely the same footing as any of the expenses incurred in the exécution 
of the trust and must be adjusted and sâtisfied in tlie same way." 

Glaims against the receiver in his capacity as a common carrier 
are on the same footing, precieely, as the salaries of his subordinates, 
or as claims for labor and material used in carrying on the business. 
If the South Carolina & Ueorgia Kailroad CJompany was conducting the 
road for the receiver, it would seem that such claims would stand 
upon preeisely the same footing as if he was operating it by other 
agents or servants; and was not that the true relation of the par- 
ties? He was to receive ail the net income that was earned. The 
accounts were at ail times open to his inspection. Statements of 
the earnings were to be furnished to him weekly, and settlements 
were to be made monthly. He was allowed by Judge Simon ton's 
order of January 17, 1895, to issue certificates and to borrow money 
for the repairs of the trestle on Pace's branch, and to pay other ex- 
penses necessary to be paid by him, which included the deiicit of 
$524.27 due the. South Carolina & Greorgia Raiiroad Company for the 
four months ending November 30, 1894, as set forth in his pétition 
upon which the order was predicated. He was also allowedy by or- 
der; of August 31, 1895, to purchase cross-ties for the road. An order 
of September 6, 1895, made upon motion of his counsel and upon his 
pétition, authorized him to compromise the claims which are in part 
the subject of the présent controversy, and he had the right at aiiy time 
to terminate the operating agreement upon 15 days' notice. Thèse 
varions pétitions show that the receiver was keeping a proper super- 
vision over the opérations of the road, and the pétition, in respect 
to. the cross-ties, shows that he regarded himself as in a measure 
regponsible for its safe. opération. The fact that he did not seek to 
teilminate the operating agreement, and that the notice of the termina 
tion came fromthe other party some time after' the accident which 
isnow imputed lo the négligence of.the appellant, leads to the infer- 
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ence tliat lie had no reason to compiain of the manner. in whie-h it 
was operated by tlie party charged by Mm with that duty. 

The next question is, was tbis agreement one which tlie Carolina, 
Cumberland Gap & Çbicago Raiiroad Company could lawfully malce? 
Tlie gênerai rule is that a corporation possesses only such powers as 
are conferred by its charter, with such incidental powers as may be 
necessary to carry into effect those expressly granted. The gênerai 
Dowers of this company were to construct, maintain, and operate a 
raiiroad, and no spécial provisions of its charter bearing upon the 
point hâve been cited; but, under tlie gênerai raiiroad law of South 
Carolina (section 1024, 1 Rev. St. 1893), ail raiiroad comxianies cre- 
ated by or existing under the laws of that state were empowered "to 
enter into contraets for the purchase, use or lease of other railroads 
upon such terms as may be agreed upon with the companies owning 
the same, and may run, use and operate such road or roads in accord- 
ance With such contraets or lease," provided that the roads s>o con- 
tracting are connected with each other. By the same gênerai law 
(page 544, Id.), when a raiiroad is lawfully maintained and operated 
by trustées or receivers, they are subject to the duties, liabilities, re- 
strictions, and other provisions attaching to the corporation for whose 
creditors they are trustées or receivers, Tliese provisions of the gên- 
erai law plainly authorize one raiiroad company to make contraets 
for the lease or use of other railroads, and it may be considered as set- 
tled law that a receiver may be authorized by the court to do any 
act which the corporation of which he is receiver had the power to do. 
A receiver represents the court which appoints hiin, and the corpora- 
tion itself, which, by the order appointing him, is devested of its rights, 
privilèges, and franchises, ail of which are for the time being vested in 
the receiver. If this agreement was one which the corporation could 
lawfully make, the receiver could likewise make it. He could not 
make any contract binding upon the corpus beyond the term of his 
appointment. And there are certain other limitations upon the pow- 
ers of a receiver, that need not be discussed at this stage; nor will 
it be necessary now to détermine precisely the measure of a receiver's 
powers to make contraets relating to the opération of the road in his 
hands without obtaining the approval of the court appointing him. 
As he is selected by the court from a presumed fitness, he is gener- 
ally clothed with a large measure of discrétion as to the détails of the 
opération. 

We hâve already stated our views as to the nature of the agreement 
in question, and will now state our conclusions upon the next point 
to be determined: Was it authorized by the court, and is it binding 
upon the parties to the controversy? 

That the order of Judge Aldrich was regularly entered and valid, 
and binding upon ail the parties then bef ore the court, unless appealed 
from, cannot be denied. That court had had jurisdiction and posses- 
sion of the res since December 1, 1893, when it appointed Herbert 
receiver in the suit of McDonald, in which the only parties were the 
plaintiff and the corporation. A pétition subscribed and sworn to on 
March 28, 1894, by holders of aboUt nine-tenths of the flrst mortgage 
bonds, was filed in that cause, praying the rétention of the said. 
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receiver. On April 27, 1894, an order was entered granting leave 
to join as party plaintiff the trusfee of the bonds. On Kovember 28, 
1894, thè trustée flled a pétition in the cause, entitling it "Neil Mc- 
Donald and the Farmers' Loan & Trust Company, PlaintifEs, against 
the Carolina, Gumberland Gap and Chicago Eailroad Company, T. G. 
Croft, and others^ Défendants," in which it states that "it is one of the 
plaintiffs In the aboveentitled suit," praying a removal of the cause 
to the United States court, and flling at the same time a reïnoval bond; 
but no order of removal was then taken. Whén the trustée thus be- 
came a party to the McDonald suit, the jurisdiction of the state court 
over ail essential parties was complète; and there can be no doubt 
that the trustée was then in a position to appeal from Judge Aldrich's 
order, if it had been so advised. If the cause had not been subse- 
quently removed to the United States court, this order would hâve been 
binding until reversed; and it is at least doubtful whether it can be 
impeached collatterally in another jurisdiction, but it is not doubtful 
that it was binding upon ail the parties in the state court when the 
cause was removèd. The removal of the cause to the United States 
court was somewhat anomalous, but it is not necessary to discuss 
the l'egUlarity of this proceeding. Judge Simonton's order of Janu- 
ary 17; 1895, recited that, by consent of ail the counsel, "the cause is 
removed" to the United States court, and Consolidated with the suit 
of the Parmèrs' Loan & Trust Company, and thereafter ail the orders 
are entitled as in both causes; and the. record contains numerous 
illustrations of the fact that Jildge Simonton regarded the orders 
in the state court as valid and binding.: Among them may be cited 
the orders providing for the payment of counsel employed in that 
cause, and for thé carrying ont oîthe cdntracts for the purchase of 
cross-tîesmade in pursuabeeof erders there. In no respect, save as 
to the- subjêèt-matter 'Of this'c6ntroversy, is there anything in the 
record tO' show that the proceedirigs in: the state court were regarded 
as a nUUity;* but, on tbef ^ontrary, everything indicates that the. United 
Sitatee èotirt regarded the causé- as: regularly removed, and the pro- 
ceedingS'therein as regular and binding. "Hie pétition ofi the receiver, 
flled January 4, 1895, whereib he asked leave to borrow money, in- 
formed'ttle; court of the existenee of the operafcing agreement, and the 
correspondènce with appellant iwas annex-ed to, and made part of, the 
pétition; and 'Some of the mohéy to be borrowed was for the pur- 
pose of paying the indebtedness incurred under that agreement. 
Judge Simonton's orders Of January 17, 1895, and JanUary 22, 1895, 
alloWed thô' receiver to borrow the money for thepurposes set forth 
in thè pétition. The court and «11 thè parties trf thè cause were then 
fuUy and formally advised of the existence of this agreement between 
the receî'Ver and the appellant. Thè parties took no steps looking to 
its disafflrniaîice, and the côtutt Tecognized its validity in so far as 
it authorizei its receiver to borrow money, a part of which was to 
be used in thé' discharge of obligations incurred under it. There was 
no formai confirmation of this agreement, but we do îlot apprehend 
that that wàs necessary. CohtraiGt» made by a receiver of an insol- 
yent corporation do not neceesarfly end' with his résignation or dis- 
'mîssal'. His successor may,' iij: certain cases, disaffirm them, and a 



SOUTH CAROLINA <fe G. K. CO. V. CAROLINA, C. G. & C. RY. CO. 655 

reasonable timie may be allowed liim for that purpose; but, if lie does 
net seek their disaffirmance, they bind him as they did his predecessor. 
They are not personal, bût représentative. So, when Herbert the 
receiver in the United Btates court succeeded Herbert the receiver 
in the state court, he cguld, withîû a reasonable time, hâve moved for 
a rescission or modification ôf the agreements of his predecessor. 
ïf he did not do so, he, Would be bound by tliem. He had had more 
than six months to observé the opérations of his road under this agree- 
meot, aad, although the resuit showed a deôcit, the accounts and 
affldavits filed sufflciently accounted for the déficit, for they shov?ed 
that the principal business of his road (the hauling of rock) had de-. 
creased to about a fourth of its former volume, and that the dangerous 
condition of the trestle at Pace's creek had necessitated the transpor- 
tation of his freight over auother road; and he asked leave of the 
court to borrov^' nioney to repair this trestle and to pay the déficit 
thus caused, and the court, with full knowledge of the condition 
of the road and of the existence of this agreement by which its re- 
ceiver was operating its road, granteû his pétition. It would be diflS- 
cult to hâve a more complète ratification by acts than this record dis- 
closes. The appellant hère was not a party to that suit. He could 
not be heard in it. Ile was operating this receiver's road under an. 
agreement which had received the formai approval of one court, which, 
after six months' expérience, hadbeen brought to the attention of 
another, with no sign of disapproval or dissatisîaction from the re- 
ceiver, the trustée, the bondholders, or the courts; and, under thèse 
circumstances, he had the right to assume that, so long as he per- 
formed his part in good faith, the other party would be bound to per- 
form its part; and, as this agreement was terminable on 15 days' 
notice, he could not be expected or required to appear in a court where 
he was not a party, ahd seek a formai ratification. It is fair to as- 
sume that ail the parties interested were at that time satisfled that 
this operating agreement M'as the best method of securing the con- 
tinued opération of the road. 

The facts in Vault Co. v. McNulta, 153 U. S. 554, 14 Sup. Ct. 915, 
are very différent from those hère. In that case a receiver had taken 
a lease for a term of years of sonle rooms for gênerai offices, paying 
rental monthly. His successor continued to pay the stipulated monthly 
rent until the road was sold, up to which date the rent was f uUy paid. 
The monthly reports of the respective receivers showed the payment 
of rent, but did not disclose the terms of the lease, which had never 
received the approval of the court. The pétition asked for the pay- 
ment of the rent during the whole term of the lease, which extended 
beyond the period of the receivership, which pétition was dismissed 
upon the ground that a receiver could not make a contract extending 
beyond his receivership, without the approval of the court; that the 
mère approval by the court of the master's accounts, wherein the 
monthly payments of rent were allowed, could not be held to be a con- 
firmation of the lease, because there was no knowledge on the part 
of the court that such a lease had been entered into by its receiver. 
The rent had been fully paid for the time when the premises were 
occupied for the beneflt of the trust. Many of the cases cited before 
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US. ^re referred to in that case, and it is unnecessary to cumber this 
opiîiioii by reviewing them. T^iey do not conflict with the gênerai 
prînciples upon which our jud^ijient resta. Ail that was decided 
3yàs that a receiver cannot bipd thé trust property by a contract ex- 
te^ding beyond his reçeivership, without the approval of the court. 
TUere is no contention in the case before us that he has such power. 
As to tbe gênerai powers of the receiver ir^ the opération of the road, 
tie court says (page 561, 153 U. S., and page 918, 14 Sup. Ct.): 

'"It Is nndoubtedly true that a receiver, wlthout the previotis sanction of 
^iie court, manifested by spécial orders, may incur ordlnary expenses or lia- 
biUty for supplies, material, or labor needed in the daily administration of 
railréad ptoperty committed to his care as an officer of the court." 

We csinnot leave out of vieW for a moment that a railroad is 
a pecuBar kind of property; that it is a matter, not only of pub- 
lic concern, but of private interest, that it should be kept going; 
thât its franchises are liable to forfeiture if it stops running; 
that its property is specially liable tti détérioration and decay ; 
and that its business may be irrecoverably lost. Purchasers of its 
bonds take them with the knowledge of that inflrmity; and when 
they ask a court to manage their property, and its receiA^ers, in 
good faith and fair judgment, incur obligations for the ordihary 
expenses of its management 'and maintenance, courts of equity 
would be rèluctant to sanction àny répudiation of Ihose obliga- 
tiions, evén if incurred without their express authority. 

'It îs claimed by the appelléë that this agreement is ultra vires, 
in So far a.s it relates to the clause of indemnity. Counsel for the 
appfellant, in their argument as to the proper interprétation of 
this clause, likened it to a contract for casualty ihsurance, which 
Commoh'carHers, in their dealings with each other, were not for- 
bidden to make, to \yhich appellee replies that any contract of 
insurancé by a railroad corporation is ultra vires and void. It 
reqjuires no weight of authority to illustrate the obvions and to 
demonstrate the évident. That a railroad corporation cannot en- 
gage in the Insurance business is plain. That it cannot, unless 
the poWer is expressly given by its charter, enter into a contract 
of suretyship or guaranty, even if it resuit in gain or benefit to 
the corporation, is equally true, if it be beyond the scope of the 
business authorized by its charter. But we do not accept ap- 
pellant's interprétation of this agreement as being "a contract of 
casualty insurancé." The agreement, as we conceive it, was with- 
in the corporate power of both the railroad companies. Ifnder the 
gênerai railroad law of Soùth Carolina, any railroad company was 
authorized to make a contract to run, use, or operate another road 
"upon such terms as may be agreed upon''; and the stipulation for 
indemnity is simply one ôf the terms upon which the appellant 
company agreed to run and operate the other road. It was a 
meré question of détail as to which company should pay the oper- 
ating expenses, and whether, in the adjustment of the mutual 
accounts, one should refund to the other any sums that it may 
hâve been compelled to pay by reason of "any suits, actions, or 



SOUTH CAROLINA & G. R. CO. V. CAROI.INA, C. G. & C. RY. CO. 55/ 

damages." Similar provisions will doubtless be found in every 
contract whereby one railroad company undertakes to lease or 
operate another. Suits, actions, or damages are incidental to the 
opération of every railroad, and provision must always be made 
whereby one or the other of the contracting corporations assumes 
such burdens. The cases cited in the brief of the appellee were 
upon facts easily distinguishable from those now being considered. 
Davis V. Railroad Co., 131 Mass. 261, was upon a guaranty to 
contribute towards any deflciency that might arise in defraying 
the expenses of a jubilee and musical festival. Louisville, N. A. 
& C. R. Co. V. Ohio Val. Improvement & Contract Co., 69 Fed. 
431, was upon a guaranty, by a board of directors, of bonds of 
another railroad company, which, under the statute of Indiana, 
could be made only by stockholders. Seligman v. Bank, Fed. Cas. 
No. 12,642, was upon a guaranty by the bank of certain drafts, 
which was held to be bevond the corporate power of the bank. 
Trust Co. V. Boynton, 19 C. C. A. 118, 71 Fed. 797, was upon the 
right of the corporation to lend its bonds, to be used as collatéral 
to secure the individual debts of parties with whom it was deal- 
ing. Humboldt Min. Co. v. American Manufacturing Mining & 
Milling Co., 10 C. C. A. 415, 62 Fed. 356, was upon a guaranty by 
défendant company that the Variety Iron Company would perform 
its contract with the plaintiff company. Pacific Postal Telegraph 
Cable Co. v. W. U. Tel. Co., 50 Fed. 493, was upon a contract 
whereby a railroad company undertook to give one telegraph com- 
pany the exclusive right to construct a telegraph Une upon its 
right of wav. Pennsylvania R. Co. v. St. Louis, A. & T. R. Oo., 
118 U. S. 3Ô8, 6 Sup.'ct. 1094, decided that unless specially au- 
thorized by its charter, or aided by some other législative action, 
a railroad company cannot, by lease or other contract, turn over to 
another company, for a long period of tlme, its road, and the use 
of its franchises and the exercise of its powers. In that case 
the Illinois company had sufficient authority, but the Indiana com- 
pany had not; hence the contract was held void as to it. In Cen- 
tral Transp. Co. v. Pullman's Palace-Car Co., 139 U. S. 54, 11 Sup. 
et. 478, a contract for 99 years was held unlawful and void, be- 
cause it was beyond the powers conferred on the plaintiff by the 
législature, was in unreasonable restraint of trade, and because 
it involved an abandonment bv plaintiff of its duty to the public. 
Navigation Co. v. Hooper, 160 U. S. 515, 16 Sup. Ct. 379, held that 
it was within the chartered power of a railroad company, in the 
absence of. législative prohibition, to lease and maintain a summer 
hôtel at its seaside terminus, and where the lessee had contracted 
to keep it insured, and failed to do so, it was liable to the lessor 
for its value when destroyed by tire during the term. In this 
case the court approves the language of Lord Chancellor Selborne 
in Attorney General v. Great Eastern Ry. Co., 5 App. Cas. 473, 
where, in declaring the importance of the doctrine of ultra vires, 
he said: 

"ïhis doctrine ouffht to be reasonaWy, and not unreasonably. undei-stood 
and applied: and wliatever may t'aii'ly be regarded as incidental to or couse- 
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q-uentlal upon those things whiqh the législature bas authorized, ought not, 
unless expressly prohlbited, to be h^Id by judicial construction to be ultra 
vires.'" ".■.';. ,■,:.-■.• .'i'.' ,■■ 

Mf. Justice Gray, who deliveredithe opinion in Central Ti-ansp. 
Oo. Y. Pullman's Palace-Gàr Ca.j aays (page 60, 139 U. S., and page 
4S8,.',11 Sup. et): N' ;- • :. a' : -^' -•■. -;:i- . 

"À co'iittact ultra virés bêlng unlaWfiil and void, not because It.is in itself 
liUmôràlj but because the coi-p^rafiori, by the law of its création, is incapable 
of ■ aaaiting It, the courts, ,TirJiile refùsinf to maintain any action upon the un- 
la;svf ul. contract, hâve always strivein to dp juS|tjce between the parties, so far 
asi it'could bé done consistéjitly -jviih adhérence to law» by permitting prop- 
erty ôr ttionéy parted witli ta thé faJth 6f the unlawful contract to be re- 
covered-bàck, or <;ompensàtioii to^ bë tnàde for it" ! : > 

We are of opinion th^t the défense of flltra vires is not sustained 
by principle, or by tlie authorities cited in support Of it. 

The following cases: WoodrufE t. Railway Co., 93 N. Y. 609; 
Vanderbilt V. Eailroad Co., 43 N. J. Eq. 669, 12 Atl. 188; Trust Co. 
v. Çoopër, 162 U. S. 544, ,16 Sup.. Ct. 879,— go far to sustain the 
proposition that, when. a contract has been fuUy performed in 
good f^ith, and the corporationohas had the full beneflt of its 
performance, even if itiDiight appear improvident and unreasona- 
ble, in the absence of fraud or collusion the corporation could not 
avail itgélf of the défense of ultra virea^ 

ThCj.next objection is that this agueement, in so far as it is 
claimed! ithat it indemniflies theappellant for damages arjsing from 
his own- négligence, is void, as being against public policy. Thig 
is genïsrally/the last défense of desperate causes, but in this in- 
stance :it!has an air of reasonableness that entitles it to respectful 
considération. Contracta that hâve in them some : taint of im- 
nwrality, or that tend to restrain compétition or trade, or contra- 
vene any established interest of; society, are held to be void; but, 
as there is no précise définition of "public policy," each case must 
be adjudged :according to its peculiar circumstances, and courts 
can only justly exercise this délicate and undeflned power in cases 
free from donbt. The only ground upon which this agreement 
can be held: to contravene public policy is that it tended to cause 
the appellant to omit that care and duty -which every railroad Com- 
pany owes to the public. In many of the states, railroad corpora- 
tions are forbidden by statuté to make any contract which exempts 
them from Idability for négligence. The leading case on this sub- 
ject in the fédéral courts is Railroad Co. v. Lockwood, 17 Wall. 
359, where Justice Bradley states the reason for the rule^ which is 
that a common carrier, in the carrying of passengers and freight, 
isperforniing a public duty; that the policy of the law demanda 
that ail of his dealings with the public should be reasonable, and, 
as the customer is largely in the powèr of the carrier, the latter 
cannot exact terms which would tend to relieve him of his duty to 
be careful. The following are extracts from this opinion. 

"The carrier and his customer do not stand on a footing of equality. The 
latter is one individual of a million. He cannot aflford to higgle or stand eut. 



SOUTH CAEOLINA & G. R. CO. V, CAROLINA, 0. G. & G. KY. 00. 559 

and seek redress In the courts. His business will not admit such a course. 
He prefers rather to aecept any bill of lading, or sign any paper, tiie carrier 
présents,— often, indeed, without knowing what one or the other contains. In 
most cases he bas no alternative but to do thls or abandon hls business." 

Again : 

"If the customer hâd any real freedom of choice, If he had a reasonable and 
practicable alternative, and if the employaient of the carrier were not a public 
one, charging him with the duty of accommodating the public in the line of 
his employment, then, if the customer chose to assume the risk of négligence, 
it could with more reason be said to be his prlvate alïair and no concem of the 
public." 

Again: 

"Contracts of eommon carriers, like those of persons oceupying a flduciary 
character, giving them a position in which they can take undue advantage of 
the persons with whom they contract, must rest upon their fairness and 
reasonableness." 

In the case of Liverpool & Q-. W. Steam Co. v. Phénix Ins. Co., 
129 U. S. 397, 9 Sup. Ct. 469, Mr. Justice Gray thus suma up the 
doctrine of Lockwood's Case: 

"This analysis of the opinion in Eailroad C!o. v. Lockwood shows that It 
afflrms and rests upon the doctrine that an express stipulation by any eommon 
carrier for hlre, in a contract of earriage, that he shaU be exempt from lia- 
bility for losses caused by the négligence of himself and of his servants, l8 
unreasonable and contrary to public policy, and consequently void." 

It will be observed that the contract ref erred to by Judge Gray 
is not any contract by a eommon carrier, but "a contract of ear- 
riage." In Hartford Fire Ins. Co. v. Chicago, M. & St. P. Ey. Co., 
17 C. C. A. 62, 70 Fed. 202, where a railroad company leased a part 
of its right of way upon a condition that the company should not 
be liable for any damage to buildings situated thereon tesulting 
from the négligence of its officérs or agents, or from are commuhi- 
cated from its locomotives, Judge Sanborn distinguishes the class 
of cases wherein, owing to the inequality of the situation of the 
parties, which would, if permitted, enable the railroad company to 
obtain unfair contracts from passengers and shippers, and the fact 
that contracts with them which exempt the company from liability 
for négligence relieve it from an absolute dùty imposed by law, 
thus increasing the danger to lives and property of the people from 
the opération of the railroad, and that class of cases where no duty 
to lease is imposed, where the companies hâve an option to lease or 
refuse to lease. In the latter class, he says: 

"The condition exceptlng the company from liability for damages tb thé 
property of the lessees caused by fire set by the négligence of the cbmpany 
reljeved the company from no duty it was requlred by law to perforin, but 
simply provided that It should not assume the additlonal burden which it had 
the option to take or refuse." 

A railroad company does not assume, by such a contract, to re- 
lieve itself of any of its essential duties as a eommon carrier. He 
cites the case of Railroad Co. t. Lockwood, and shows clearly that 
the reason upon which it rests has no application in cases where 
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the; parties are upon tbe same' plane, and free to contract witb 
eaeh otiier, and says: - 

' "The; burdejj is on tl}e party who s^ë^s to put a restraint upon the freecjom 
of contracts to' make it plaiiily and obViously clear that the contract is against 
public pollcy." 

Stepbeas T. Southerapi.Pac: Go., 109 Cal. 86, 41 Pac. 783, is a simi- 
lar casey wherein the court, in disetissing the agreement that such 
exéïnptiîfrn'frôm liability bas a téndençy to lessen the amount of 
çare tbé. défendants -w^ould exercise in preventing ûre, ,and that 
one who is protected by an agreement against the results of bis 
carelessness will not take tbe same care as he otherwise would, 
saj-s that, while tbis line of reasoning is ingénions, it is not sound 
law'?"' ■■ r>. . ..■^■, ■ • ■ ..!.i 

"It the ' àoctrlne enuneiated by respondent be Sound, then a multitude of 
contracts, cbvéring many and diverse subjects, 'and which are being eutered 
into every day of the world, and reeognized and acted upon both by parties 
and courts, must fall to the ground." 

Among such are tbe ordinary contracts of tire insurance, wbicb 
bave a tendency to lessen tbe care wbicb the owner would other- 
wise exercise in the protection of bis property from iire. 

Contracts which common carriers make witb insurance compa- 
nies, wbereby property under tbeir control and in transit is pro- 
tected, undoubtedly wduld seetn to bave such a tendency to lessen 
the care wbicb is ordinarily demanded of common carriers in the 
transportation of goods; yet such contracts are sustained by the 
courts. ' ,A- very well copsidered case of tbis class is that of Oas- 
ualty Ins. Co.'s Case, 82 Md. 535, 34 Atl. 778, wberein McSherry, 
J., discnsses the wbole subject witb ereat ability: 

"But they are ail, It is àUeged, repngnant to public policy, because, by fur- 
nlshlng idje; carrier withaifund withwhîch to reimburse himself for losses 
caused by his own négligence, their inévitable tendency or effect is to induce 
Jess, vigilance or to promote greater carelessness on the part of the carrier." 

He sbows tbat precisely tbe same reasoning would invalidate 
evei'y species of are and marine insurance; that, because there 
may be temptation to négligence, sucb insurance does not neces- 
sarily beget négligence; that it cannot be assumed as a postulate 
tbat a carrier, solely in conséquence of baving sucb indemnity, 
will necessarily disregard bis-duty to exercise care. 
i That a railroad Company may by insurance indemnify itself 
against' loss or injury to property intrusted to its care, even when 
the loss or injury is caused by its négligence, is settled in tbis 
court by Pbceni^ Ins. Oo. v. Erie & W. Transp. Co., 117 U. S. 324, 6 
Sup. et. 750, 1176, and California Ins. Oo. v. Union Oompress Co., 133 
TJ. S. 387, 10 Sup. et. 365. It is well-settled law, too, tbat a car- 
iiei" maiy rèqttîrë a sbipper, who bas insured his goods in transit, 
to give bim tbe benefit of bis insurance. In ail of tbis class of 
cases tbe carrier is protected against' ultimate liability. So it is 
not enougb to avoid a carrier's contract, as in contravention of 
public policy, to show tbat, because be is protected from lo«s, lie 
may be tempted to violate bis duty to tbe public. 
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The cases cited by appellee in support of liis contention are, in 
the main, those where common carriers hâve endeavored to re- 
lieve themselves by spécial contract against their common-law 
liability. We hâve already referred to Lôckvpood's Case. 
V^'oight's Case, 79 Ped. 561, simply decided that the railroad Com- 
pany was net relieved of its liability for injury to the messenger 
of an express çompany, by a contract between the railroad and the 
express company. In Stevens' Case, 95 U. S. 655, it was held that 
the railroad company could not contract against its négligence, 
and the owner of a car company traveling on a pass was entitled 
to recover for injuries. It is not claimed that the appellant hère 
is protected against its common-law liability to the public as a 
common carrier; and it does not seem necessary to review ail the 
cases that fall within the rule in Lockwood's Case, from which this 
is so readily distinguishable. Contracts in dérogation of the com- 
mon-law responsibility of carriers must not only be plain, so that 
the unwary public may not be imposed upon, but must also be 
reasonable, because the carrier and his customer do not stand 
upon the same footing. They should therefore be construed strict- 
ly, and ail ambiguities resolved against the carrier ; but the reason 
for the rule ceases when the cari'iers deal with each other, each 
having equal opportunities of choosing the language in which to 
express their agreements, and neither being required to enter into 
any contract at ail. The rights of the public in its relation to 
common carriers, and the reciprocal obligations flowing from that 
relation, hâve no place in this discussion; and this agreement 
should be construed as if it were between two individuals stand- 
ing on the same plane, and the court should simply endeavor to 
carry out the true intent of the parties, as expressed in words and 
interpreted by their conduct. In so far as relates to this case, 
the alleged inability of the receiver is entirely foreign to the ques- 
tion whether the agreement is in contravention of public policy. 
We hold that it is not, and that the only question of public policy 
involved in it is the wholesome public policy that requires par- 
ties to perform their contracts. 

The next question relates to the alleged displacement of vested 
liens, as to which the court below uses this language: 

"The sanctity of vested liens lias always been recognlzed by the court In 
the administration of property. They are never displaeed, except to préserve 
the property and keep it from destruction." 

The right of the court to préserve the property has already been 
exercised in this case by its order allowing the issue of receiver's 
certiflcâtes, that hâve priority to the claims of the bondholders, for 
the repairs of the trestle on Pace's (-reek. The act of February 
9, 1882 (17 St. at Large, S. C. p. 791), provides that judgments re- 
covered against railroad corporations for personal injuries "shall 
take precedence and priority of payment of any mortgage, deed 
of trust or other security given to secure the payment of bonds 
made by said railroad coni])any," provided actions are brought 
within the 12 months from the time the injury was sustained. 
î>3F.-^36 
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The mortgage in this case, being subséquent to that act, is subject 
to its provisions. The court below uses this language: 

"This is a conixact between two common carriers,— one of thèse, the re- 
ceivér, who owes a duty to the public to opérate the roàd in his charge. This, 
pérhaps, he could not do. At ail events, he contracted with the other carrier, 
the South Carolina & Georgia Rallroad Company, to perform this duty for him." 

It wiU not be disputed that a court of equity, which puts prop- 
erty iii'the charge of its receiver for its préservation pending the 
litigation, will provide for the payment of ail the necessary ex- 
pense^ incurred in the proper administration of the estate, before 
it orders distribution among creditors; and, if the receiver had 
operated this road hiniself, there can be little doubt that the court 
would hâve ordered the payment of ail of thèse claims in priority 
to any d^ims of the bondholders. To what extent a receiver 
may, inCur obligations without the sanction of the court has not 
been precisely deflned. That he may incur ordinary operating ex- 
penseg is ïiot disputed. This embraces ail salaries of employés, 
ordinary 'supplies of material, and ail expenses for keeping road 
and rolliï^g stock in ot'der; and the courts hâve held that claims 
for dama,ge to either person or property are included in the gênerai 
class of operating expenses. It is only when the receiver has un- 
dertakeh tb make contra!cts involving large expenditures, or for 
extraordi;hàry purposes, or obligations extending beyond his term 
as receit-er, that it has been necessary to obtain the sanction of 
the court; The casé ôf Vanderbilt y. Railroad Co., 43 N. J. Eq. 
669, 12 i^tl.'tSS, may be refeVred to, toshow how far the courts 
will go tb'^èdtnpél performance on the part ôf the receiver in cases 
whei*e lïÔTattàctg hâve been made without their exprès approval or 
ratificàtiôti; 'In a well-considered opinion this language is used: 

"If the conliact lias beeii çompletely perf orined, /ahd ' ità performance aç- 
cepted by'thie'rëcelVër, àjid the claim is râeteïy for cotnpeiiâatlori, relief of thàt 
nature wcfôidseem necessMly to be awarded, unlesa the • applicant should 
appear to hâve, dealt' f raudulently or coUusively. with the receiver, to the dét- 
riment, of tJ^p trust Ex«fl;if, in the jpdgiaent of the chançellor, the contract 
was improvfdent and unreasûnable, unles^s the contractor should appear to 
liave contracted with notice Qf the impropér dharactër of the contract, no Just 
reàson cotild be gîven for dëbarring him from the agreed-oo compensation, 
which the receiver might, for his négligence or miscondiict, ' be required to 
repay to the; f uijd." , ^, . 

And'iri Vâiilt Co. v. McNulta, 153 U. S. 563, 14 Sup. Ot, 918, the 
suprême court of the United States says: 

"In respect to contracts which hâve béèn completely performed by a party 
dealing with- a receiver, and whén the claim is merely for cortipensation, équi- 
table relief is ioften granted, although there was no previous approval or. sub- 
séquent ratification of the receiver's act This Is polnted out by the chan- 
çellor in Yanderbilt v. Eailroad Oo., ubi supra." 

"It may be laid down as a gênerai proposition," says Mr. Jus- 
tice Bradley in Cowdrey v. Eailroad Co.> "that ail outlays made by 
the receiver in good faith, in the ordinary course, with a view to 
promote and advance the interests of the road, and to render it 
profitable and successful, are fairly within the line of discrétion 
which is necessarily allowed to a receiver intrusted with the man- 



SOUXH CAROLINA & G. K. CO. V. CAROLINA, C. G. & C. RY. 00. 563 

agement and opération of a railroad in his hands. His duties, 
and the discrétion with which he is invested, are very diiïerent 
from those of a passiye receiver, appointed merejy to collect and 
liold moneys due on prier transactions, or rents accruing from 
houses and lands. And to such outlays in ordin9,ry cours^ may be 
properly referred, not only the keeping of the r.oad, buildings, and 
roUing stock in repair, but also the providingof such additional 
accommodations, stock, and instrumentalities as the necessities of 
the busiijçss may require; always referring tp the court, or to 
the master appointed in that behalf , for advice and authority in 
any ma,tter of importance, which may in volve a considérable out- 
lay of monéy in lump." 

In Smith v. McCulIough, 104 U. S. 25, referred to by the court 
below, the receiver had been authorized to borrow money upon re- 
ceiver's certificates, to be expended in completing an unflnished 
portion of the road. He made a contract with the authorities of 
Sullivan county for municipal aid. It was this contract, which 
the court had never approved or ratifled, that the suprême court 
held to be unauthorized. 

The case is not before us in a shape which permits a final dis- 
position of it. The motion to dismiss the petit^pn was in the 
nature of a demurrer, and the statements in the pétition, in that 
aspect, are to be taken as true. We are of opinion that, upon a 
fair construction of the agreenient between the receiver and the 
appellant, the latter was operating the road as agent of the re- 
ceiver, who was to réceive ail the possible beneflts that would 
hâve followed from its personal opération by himself, with a sav- 
ing of expense, and that inasmuch as appellant could dérive no 
beneflt therefrom, except that which followed indirectly as a feed- 
er, the receiver should bear the direct burdens as if the same had 
been directly operated by Mm; that ail the claims stated in the 
pétition arose out of the opération of the road after it came into 
the hands of the receiver of the United States court; that that 
court was fully advised of the operating agreement; that it per- 
mitted its receiver to continue the arrangement which had been 
made flrst with the direct sanction of the judge of the state court; 
that, on the face of it, the agreement does not appear improvi- 
dent; that, under the circumstances, it was probably the best 
arrangement that could be made; that with the expérience of ac- 
tual opération under it, for more than six months prior to the 
transfer of the road, the receiver, who could at any time hâve 
terminated it upon 15 days' notice, continued it, with the tacit ac- 
quiescence of ail the parties and of the court. If, therefore, it 
should appear, upon the investigation which will be directed, that 
the appellant has fairly and in good faith performed the duties de- 
volved upon it by the agreement, the same must be sustained as 
valid and binding. The learned counsel for appellee say that 
this construction leads to this resuit (using the language of their 
brief) : 

"It practlcally says: 'Take this road, run It as you please, tte as reckless 
and extravagant In your expenditure as you are minded, conduct it as caie- 
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lessly aflfl negligently as you may choose; for the trust property ■will be made 
to réfund.you ail amounts squandered, and shall indemnlfy you for, and 
keep you h^rmlèss from, ail the damages resultlng from ybur 'carelessness and 
négligence. Wâste, ruin, imperil, and wreck, if you wlsh, for thls contract 
will protect you froro ail.' " - 

It is scarcely to be conceired that such appréhension can be 
seriousiy entertaîned, but it tnày be as well to state briefly the 
principles that àjiolild govern the allowance of any claims made 
by the petitionèrl' If there is a déficit in operating expenses, and 
the petitioner shows that such déficit is not in any teise due to his 
fault or extravagance, and that he opérated the rostd with care 
and diligence and economy, such déficit should be allowed. If 
there was any extravagance, recklessness, vraste or betrayal, it 
should not be allowed. If the petitidner has been compelled to 
pay for damage^ to persons or property, and such damages are due 
to his recklessness or gross carelessness, he should not be reim- 
bursed therefor; but if the damages are due to mère carelessness 
or négligence of the servants emploj-ed by him in the opération 
of the road, and he employed them without the knOwledge that 
they were careless, exercising due care in their sélection, — such 
care as he exercised in the sélection of servants on his own road, 
provided the master shall flnd that his own road was managed with 
ordinary care,— then such damages fall within the class of operat- 
ing expenses, and the petitionet is entitled to be reimbursed there- 
for. ih' pther words, if the appellant can show that he opérated 
the road 6f the receiver, whilé it Was in his hands, with the same 
care, diligence, and economy that ^Vell-managed raiïroad compa- 
nies ordinârily exercise in the opération of their own roads, he is 
entitled to stahd in thè place of the receiver, wbose agent he was, 
and to bé reimbursed for his losses and damages." The judgment 
of this çoijrt is that the decree below be reversed, and the case 
remanded,TFith directions to proceed in accordance with the prin- 
ciples herein announced. Reversed. 



BALFOUR et al. v. HOPKINS et al. 
(Circuit Court of Appeals, Ninth Circuit. February 13, 1899.) 

1. EscRow-— DBi.ivBnv of Deed in Violation or Agrkement— Purchaser with 

Notice op Escrow. 

A prospective lender of money on a real-estate mortgage, wlio is ad- 
vised that the Intending borrower is withdut tltle, but that a deed convey- 
ing the property to him is deposited in escrow, is put upon inquiry as to 
the terms of the escrow; and if he neglects to ascertain thçm, when means 
are within his reach, but accepta the statement of the depositary, and 
makés the loan, and the deed is delivered by the depositary in violation 
of the esc'rô\<' agreement, hè cannot claim to be an innocent purchaser, as 
against therights of the vendor secured by such agreement, but takes 
his moijtgagB subject thereto. 

2. EsTOPPEL TO Assert Rights dndbr Escrow Agreement — Subséquent 

MORTGAGEE. 

A vendor, whose deed, deposited in escrow, together with a mortgage 
back for purchase money, was delivered by the depositary in violation of 
• t.be escrow.ragpeement, and who has the right to assert the priority of bis 
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mortgage over another gJven by the purchaser, and first recorfled, is not 
estopped to insist on such priority by accepting and recording his mort- 
gage, nor by any subséquent acts which in no way prejudiced the rights 
of the other mortgagee. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the District of Washington. 

In betober, 1892, Charles Hopkins owned lot 7 in block D of A. A. Denny's 
addition to Seattle. The government meander line ran nearly north and 
south through the block. Lot 7 was upland, abutting on the shore. Lot 8, 
and, the lots to the westward thereof, which were not platted, but which 
were called lots 9 and 10, were on submerged or tlde lands, outside of the 
meander lines. The owner of lot 7 had, through an act of the législature of 
the State of "Washington passed in Maroh, 1890, the préférence right to pur- 
chase from the state the lots outside of the meander line, as soon as the tide 
lands should be platted and the harbor lines establlshed. On October 20, 
1892, Hopkins entered into a coi'ract with J. Parkinson to exchange his said 
property for lots 5 and 8 in x A. Denny*s Broadway addition to Seattle, 
which then belonged to Parkinson. By the agreement the Parkinson prop- 
erty was valued at about $60,000. There was a mortgage outstanding upon 
it for about $^54,000. Later the net value of the Parkinson property was 
ascertained to be $28,497.85. The HopKins property was ralued at $90,000. 
Parkinson was to pay Hopkins a balance of $61,.^02.15. The agreement was 
delivered to Hopliins, and was withheld from record. By its terms. Park- 
inson purchased from Hopkins the property aforesaid, describing the same as 
lots 7 and 8 in block D of A. A. Denny's addition to Seattle, Wash., "together 
witli ail the riparian and littoral rights belonging or appertaining ttiereto, 
and consisting of lots 9 and 10, adjoining, and extending westward along the 
north side of Seneca street, across both West street and Railroad avenue, to 
deep water or ship's channel,'' for $90.000, to be paid by the conveyanee by 
Parkinson to Hopkins of the Parkinson property at a net value as above 
stated. For the balance of the $90,000, Parkinson was to make Hopkins 
deferred payments,— two payments of $12,500 each to be secured by mortgage 
"on ail the lots denominated herein 9 and 10, and ail superstructures, consist- 
ing of honses. wharves, and warehoiises thereon," and the remainder to be 
secured by a mortgage on the same property, and also by a second mortgage 
on lots 7 and 8, conveyed by C. Hopkins to Parkinson, "and which are not 
to be mortgaged by said Parkinson, as a first mortgage, for a greater sum: 
than sixty thousand dollars, which said sum, pursuant to said first mortgage, 
Is to be placed into a brick structure on said lot 7, within one year from and 
after said 24th day of October, 1892. to cost not less than said sum of sixty 
thonsand dollars when finisiied." On October 24, 1892, Parlvinson and wife 
conveyed the Parkinson property to Hoplcins; and on the following day Hop- 
kins placed the deed on record, and at once took possession of the propert.y, 
and has since held and owned the same. On November 2, 1892, a deed was 
cxecuted from Hopkins and wife to Parkinson, conve.ying to tlie latter the 
Hopkins propert.v. Four promissory notes from Parlùnson and wife to Hop- 
kins for the deferred payments were signed by Parkinson and wife. A mort- 
gage from Pnrliinson and wife to Hopkins, as called for in the agreement, 
was signed. seaied, and acknowledged by Parkinson and wife. A bond run- 
ning to Hopkins was signed by Parkinson and wife as principals, and by R. 
R. Spencer and M. D. Ballard, ofiicers of the National Bank of Commerce of 
Seattle, as siireties, conditioned upon the expenditure of the whole of said 
sum of .$60.000 in the érection of the l^rick liuilding. An eserow card was 
signed by Hopkins and, wife and Parkinson and wife. The deed, the notes, 
tlie mortgage. the bond, and the eserow card were thereupon deposited in the 
National Bank of Commerce of Seattle, in eserow; and said Spencer, the cash- 
ier, wrote upon the eserow card a receipt, which reads as follows: "Received 
of Roger S. Greene, acting in behalf of the parties signing the eserow card of 
which the within is a eopy, this 3d day of November, A. D. 1892, the instru- 
ments specifled in said eserow card, to be held by the National Bank of Com- 
merce of Seattle, Washington, as in said eserow card directed, and to be de- 
livered, when and as in said eserow card directed, to the respective parties 
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éniltlëd itlieretp, as Intended lu sald esééiw card!" The ëscrow card reads as 

foiib'^sî'i; ■-/' \;[,;:'^', ' ■ ",/•■' ■', '■;;■ ■■■;■■■ 

"Thls escrow càrd' witnesseth that whereas, as of dftte 24tli of Oetober, 
1892, pursuant to a certain mémorandum of agreement made and entered into 
OfilolJer ,20thi 18S2, by and between Charles Hbpklns aiià John Parkinspn, re- 
spectlvely, proTldlng, among other th^^g?, jffjr ;the sale and conveyance by ; sald 
Charles Hopkjns to said John Parldi|son of lots seyen (7) ^d .pight (8) in bloçk 
D of jï. A. Denny'S addition tp Seattle, 'WasWiigtoïiitfièfollowing describéd 
instruments liave;béen executed; that Ib to say:; Ist One deed of çonvey- 
ance from Wâ Ohkrles Hopklns and wlfe to ^aid' John Pârkinson of sàld lots^ 
seven'(7) and élght'(8). 2nd. Four certain prômifesorj ïiotes executed by sàld 
John Pa'rklnson âtid wlfe, payable to ïhe order.of Charles Hopkins, namely: 
One for the 'sum of flre thousati^ .flve htliidrèd àrid t*'o jand is/ioo ($5,502.15) 
dollars, payable t^elve months after date; bne for twélve thousand flve hun- 
dred ($12,500. ÔO) dollars, payable on or before nlnety (âO) days after date; one 
for t'Wëlyé thousand five hundred ' ($12,S00) dollars, payable on or before six 
(6); months atter date; and onefof 'th)rty-one thousand ($31,000.00) dollars, 
payable dn or before six (6) years' aftër' date. 3rd. Onebond in the pénal sum 
of sëveïity-flve thousand ($75,ÔOb.0p) floÈars, jpayable to said Charles Hopkins, 
hls hèirs, éxecutors, adminlsttators, oit assigné, execjntpd by ëaid John Parldn- 
son jan,d,WWe and suretles. ,4th. Orié' mortgage, providmg, among othier thlngs, 
for theniértgaglhg of said IbtS seven (7) and eîgbt (8) ,ln block D to said 
Charles Hçpklns, and eiècutedby sâid John Parkinsbn. and wife. And where- 
as, in and by said nlemoràndnm of . agreement It ig, among other things, pro- 
ylded, în.effeçt, that the sàld Pârlîinson is to .place. the sum of sixty thou- 
sand ($j6Q,C>()6,Ô0) dollars întp a brlCk structure . on said lot seven (7); and 
whçreaâ, sàld Parkinfeon i^ to pijdcùre s'^iâ sixty thpugâiid ($60,000.00) dollars, 
by loan' Qr Idans, from a pa,rty or parties in the eastem part of the United 
States: Î^SW, said Instruments are herèwith deposited wlth the National Bank 
of Conitaerçe pi the City of Seattl^ Washington, witli the foUpwing instruc- 
tions tcfisaid, ,pank: Said bank js to r^taln the cnstody of said instruments 
until sâid, sûih.bf sixty thousand ($60,0()f)), dollars shall hâve arrived from the 
East, àpd be rinder the contre^ of sàid bànk, to the use of said Parklnson, for 
said brick structure; and, vchen said sixty thousand ($60,000) dollars Is so In 
possession ôfc or under the epntrol of, said bank, said bank shall deliver said 
deed to said John Parkinson, upph hls àenaand therefpr, and shall deliver saîd 
bond, said pféniisSpry notes, and. said mortgage tp,said Charles Hopkins, on 
his demand ther^for. . , -. 

"ï)ated at Seattle, Washington, tiils 2d day of Noveniber, 1892. 

"Charles Hopkins. 

"Luçy S. Hopkins. 

"John Parkinson. 
, . "Meta B. Parkinson." 

The eserOw papers weré delivered In. an unseaied package. The property 
which the deed from Hopkins and wife 1» Parkinson descrlbed was as foUows: 
"Lots numbered seven (7) and êight (8) of block D in A. A. Denny's addition 
to thé City of Seattle (belng the sâme premises otherwise known as lots 7 
and 8 of block D of thât part of the' tpwn, np-^v city, of Seattle laid off by 
A. A. Denny), and ail littoral and rlparlan rights thereunto belonging and 
appertaîning, aad ail houses, wharves, warehouses, and structures situated 
and belng to the westward of lots seveiï (7) and eight (8), and extending acrpss 
West Street and Railroad avenue, in Sàid clty, to deep water,— subject, hove- 
ever, to ail rights of the United States or of thé state of Washington west of 
the government meander Une, where the same crosses said premises." The 
mortgage f ronl Parkinson and wif e to Hopkins, which was deposited with the 
deed In eScroWj bpre the same date wlth the deed, and dtescribed the property 
exaetly as the sarùe was descrlbed in the deed. It reserved permission to the 
mortgagors to màkfe a prior Ineumbrance upon a portion of the property, as 
follows: "And whereas. In and by & Certain mémorandum of àgreement, 
dated the 20tii day Of Octobet, 1892, tnàde by and between the said Charles 
Hopkins arid John Parkinson, it was agreed, among Pther things, In effect, 
that said John Parktoson mlght mortgdge said lots seven (7) and eight (8), by 
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flrst mortgage, for a sum not greater than $60,000, which sum, pursuant to said 
first mortgage, Is to be placed into a brick structure placed on said lot 7 witliin 
one year from and after this 24111 day of October, 18&2, to cost not less ttian 
said sum of $60,000 wlien finished: Now, therefore, thèse présents are In- 
tended to be, and the said flrst parties, tbeir heirs, executors, administrators, 
and assigns, hereby covenant tliat thèse présents shall be, a flrst mortgage 
upon the property and premises hereby intended to be mortgaged, except only 
as against such flrst mortgage for sixty thousand ($60,000.00) dollars, as is 
Hientioned and intended in said mémorandum of agreement; but said flrst 
parties shall be at liberty, pursuant to said mémorandum of agreement, to 
place upon said lots seven (7) and eight (8) a flrst mortgage to secure said 
sum of sixty thousand ($60,000.00) dollars, and such mortgage shall be a flrst 
mortgage, as against thèse présents." 

Shortly after the papers were left in eserow, Parkinson applied to the agents 
of Balfour, Guthrie & Oo., the appollants, for a loan of $60,000. The appe- 
lants understood that the security offered them was ail of the property which 
had been purchased from Hopkins. Parkinson testified that he never clearly 
stated or defined that lots 7 and 8, exclusively, and not any property to the 
west thereof, should be covered by the mortgage. ïhe appellants instructed 
their attorney at Seattle to receive an abstract of title which was to be fur- 
nished by Parkinson, to make an examination of it, and to prépare a mortgage, 
which should contain the provision that the préférence right to purchase the 
tide lands from the state should be covered thereby. The attorney found, 
upon the abstract, that the titlé rested in Hopkins. He called the attention 
of Parkinson to that fact, and was informed by him that a deed conveying the 
property to him, from Hopkins and wife, was in the custody of the National 
Bank of Commerce, to be delivered whenever the loan should be efCected, and 
•$60,000 placed under control of the bank. The attorney went to the bank, 
repeated to the cashier what Parkinson had said, and inquired If it was 
correct. He was Informed by the cashier that the statement was correct. The 
attorney then asked leave of the cashier to examine the deed. The deed was 
produced, and he éxamined it. Parkinson had informed the attorney that, 
after the loan was effected, Hopkins was to hâve a second mortgage upon 
the property for some unpaid amount of the purchase priée. The attorney 
was not theij informed of the existence of any of the papers that had passed 
between Hopkins and Parkinson, nor of any of the papers in eserow, except 
the deed. The attorney prepàred a mortgage for $60,000. On December 21, 
1892, Parkinson and wife executed the notes and mortgage, and acknowl- 
edgeçi the latter, and delivpred them to the attorney. On the following day, 
the a,ttorney, being authorizèd by Parkinson to accept the delivery of the deed, 
went to the bank, together with the agent of the appellants, and an ari-ànge- 
ment was made whereby thesutn of $20,000 of the $60,000 was to be deposited 
in the bank forthwith to the crédit of Parkinson; the remainder to remain in 
the possession of the appellants, subject to draft by the bank, lu installments, 
as the building should progrèss. The bank then delivered thé déed to the 
attorney, who on the same day filed it for record, and immediately thereafter 
flled for record the mortgage to the appellants. On December 27, 1892, the 
appellants paid the bank the^ aflia of $20,000, but paid none of the remainder 
of said loan until on and after March 28, 1893. Hopkins knew nothing of 
the mortgage to the appellants, nor of thè delivery of the .deed, until Janùàry 
2, 1803. He then went to Parkinson, and accused him ot having departed 
from the agreement, and went to the bank, and accused the cashier of violàt- 
ing the eserow instructions, The same day he demanded and received from 
the bank the other eserow papers, the four notes, the mortgage, and the bonji, 
and on the following day flled his mortgage for record in the oflice of the 
connty recorder. On or about January 6, lâ>3, he sent his attorney to the ap- 
pellants, to obtain, if possible, a release Of the property lying outside Of lots 
7 and 8, which had been jncluded in their mortgage. Up to this time the ap- 
pellants had no notice of any of the rights reserved to Hopkins in the agree- 
ment, nor of the contents of the eserow card, or of any of the papers that 
were in eserow, except the deed. On January 7, 1893, the appellants wrote 
to Hopkins a condltional offer to release the submerged lands lying to the 
westward of lot S, as aoon as the building on lot 7 should be completed, free 
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frotn hischanics' aM material men'slieîis, and complète title'tp.Iot 8 shauiil 
be obtained from the state, to which, lOû January 10, 1898-, Hppkius, by li» 
attotney, answered that the proposition had been svlbmitted tO: Gapt. HopkiDS, 
'•and', lafter being duly considered, be Ttliinlis it not wortb the wbile to give 
the 'same further attention at présent; therefore déclines tlie same." The ap- 
pellants thereafter, in the sprlng and summer of 1893, proceeded to pay to the 
bank the remainder of the money due upon the mortgage; and the whole 
thereof went into the constructionT of the building, which was completed In 
September, 1893. In Noveinber, 1893, Hopkins obtained from Paxkinson a 
mortgage upon property which the latter owned In the state of Oregon, which 
was Intended as addltional seeurity for the debt which Parkinson owed Hop- 
kins. The mortgage recited that its acceptance should not be construed as a 
récognition of the validity of tlie appellants' mortgage, and that Hopkins, by 
accepting it, should not waive his right to contest the validity of the appel- 
lants'' mortgage. In May, 1894, Hopkins brought suit to foreclose his mort- 
gage upon the property which he had sold to Parkinson. The appellants were 
not rhade parties to the suit. On the: foreclosure sale the property was pur- 
chasedby Hopkins,- and he thereupon entered into the possession of it. Sub- 
sequently Hopkins commenced an action on the bond against Parkinson and 
wife and the suteties, Spencer and Ballard, alleging that but $30,000 of the 
,$60,000 had been actually expended in the érection of the building on lot 7. 
Af ter Jtly 12, 1894, Hopkins paid interest to the appellants upon their mort- 
gage, eut of the rents collected by him from lots 7 and 8, amounting in ail to 
$5,750. The interest was not promptly paid to the appellants, and they post- 
poned foreclosure of their mortgage, at the request of Hopkins, uutil the 
présent suit was commenced. The circuit court found and decreed that the 
lien of Hopkins was prier to that of the appellants upon the property lying 
to the westward of lot 8, and that the appellants had a flrst lien, by virtue of 
their mortgage, upon lots 7 and 8. 84 Fed. 855; Prom that decree the appel- 
lants appeal, contending that their lien is flrst as to ail the property. 

Harold Preston, E. M. Carr, and L. G. Gilman, for appellants. 
Thomas Burke and Thomas R. Shepard, for appellees. 
Before GILBERT, EOSS, and MÔRROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The deed which was placed in çecrow with the cashier of the Com- 
mercial Bank was delivered to tie attprney of the appellants in viola- 
tion of the conditions stipulated in the agreement of the parties. The 
cashier had in his possession a writing referring expressly to the mort- 
gage, the bond, and the preliminary agreement between Hopkins and 
Parkinson. The preliminary agreement ^as not deposited with him, 
but the mortgage, which was placed in his possession, was sufflcient 
to advise hîm of the condition upon Which he was to deliver the deed. 
The escroc card, it is true, did not cléarly deflne the' condition. It in- 
structed the feank to retàin the custody of the deed until Parkinson 
should procure a loan of |60,000, and place that sum in the bank, sub- 
ject to its coritrol, and to be used in the construction of a building upon 
lot 7. By the agreement of the parties, however, the deed was not to 
be delivered ïunless Parkinson should procure the loaû upon a first 
.mortgage on lots 7 and 8, leaving Hopkins with a flrst mortgage on the 
property lying to the westward thereof. That condition was not ful- 
filled. But ït is urged that the appellants stand in the attitude of 
innocent purchasers; that their attorney had no actual notice of the 
terms of the agreement, nor of the terms of the mortgage, which was 
with the papers in escrow, and that his only information was that which 
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lie had receivtd from Parkinson and froin Spencer, whicli was to tlie 
effect that the deed was to be delivered whenever a flrst mortgage for 
160,000 should be obtained upon the property described in the deed, 
and that sum should be placed in the bauk; and that the appellanta 
acted in good f aith, and without notice of the agreement between Hop- 
kins and Parkinson, and without knowledge that the former was to 
hâve a first mortgage upon any portion of the property. The authori- 
ties are not in entire harmony as to the effect of the delivery of a 
deed which has been left in escrow, to be delivered to the grantee upon 
the performance of a condition, and which has been wrongfuUy deliv- 
ered before the condition was performed. The decided weight of au- 
thority seems to sustain the view that such a delivery is inoperative to 
convey title, even in favor of an innocent purchaser without notice, 
unless the grantor has, by some act or conduct of his own, estopped 
himself to deny the delivery. The principle on which the doctrine 
rests is that a deed delivered in violation of the terms on which it has 
been placed in escrow is not in fact delivered, and that its possession 
by the grantee is no more effective to convey title than would be the 
possession of a forged or stolen instrument. Everts v. Agnes, 4 Wis. 
;M3; Berry v. Andersen, 22 Ind. 36; Jackson v. Lynn (lowa) 62 N. W. 
704; Whipple v. Fowler ÇNeh.) 60 N". W. 15; Smith v. Bank, 32 Vt. 
342; Haven v. Kramer, 41 lowa, 382; Tisher v. Beckwith, 30 Wis. 55. 
In Provident Life & Trust Co. of Philadelphia v. Mercer Co., 170 TJ. 
S. 593, 604, 18 Sup. Ot. 788, 793, the suprême court distinguished be- 
tween the case of a bona fide purchaser of negotiable paper which had 
been wrongfully delivered by a depositary and that of a purchaser of 
real estate under like conditions, and quoted with approval the lan- 
guage of Chief Justice Bigelow in Fearing v. Clark, 16 Gray, 74, as 
f ollows : 

"The rule is différent in regard to a deed, bond, or otlier instrument placed 
in the hands of a third person as an escrow, to be delivered on tUe happening 
of a future event or contingency. In that case no title or interest passes until 
a delivery is made in pursuance of the terms and conditions upon which it 
was placed in the hands of the party to whom it was intrusted. But the 
law aims to secure the free and unrestrained circulation of negotiable paper, 
and to protect the rights of persons taking it bona flde, without notice." 

But it is not necessary to détermine whether the title passed to 
Parkinson at the time of the delivery of the deed. When Hopkins 
placed his own mortgage upon record, he undoubtedly ratified the 
delivery of the deed, and acknowledged that the légal title to the 
property had vested in Parkinson. We are unable to agrée with 
the earnest contention of counsel for the appellants that, in ad- 
mitting the lt>gal title to be in Parkinson, he admitted the priority 
of their mortgage over ail the property. When he found that the 
deed had been delivered, and that a mortgage had been placed of 
record which violated the rights that had been reserved to him, it 
is évident that, by placing his mortgage of record, he sought only 
to protect his own interests, and to give notice of his rights. It 
does not follow that, by ratifying the delivery of the deecl, he rat- 
ified the inéquitable use. which Parkinson had made of the title 
which he thereby acquired. He gave immédiate and positive no- 
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tice to the contrary. The utmost that the appellants can pred- 
icate upon his ratification of the delivery of the deed is that he 
acknowledged the validity of their mortgage to the extent only that 
Parkinson was aùthorized to incumber the property. The whole 
case therefore résolves itself into a question of what were the 
rights, if any, whiich the appellants acquired as innocent purchas- 
ers. To constitute a bonaflde purchaser, there must be want of 
notice, both at the time of the purchase and at the time of the ac- 
tual payment of the purchase priée. Notice before payment is 
équivalent to notice before the contract, even though the unpaid 
balance is secured. Blanchard v. Tyler, 12 Mich. 338; Brown v. 
Welch, 18 111. 342; Kohi V, Lynn, 34 Mich. 360; Lewis v. Phillips, 
17 Ind. 108; Boone v. Chiles, 10 Pet. 211; Everts v. Agnes, 4 Wis. 
343. At the time when the appellants received notice in this case, 
they had paid but f20,000 of the $60,000 which they had contracted 
to advancé upon the mortgage. The $20,000 so paid still remained 
in the bank, from vv'hich it was to be disbursed in the érection of 
the building. The appellants undoubtedly had the righf, at this 
point, torescind the contract; for both Parkinson and the bank 
had violated the escrow agreeûient, and Parkinson had executed a 
mortgage upon property which he had no night to incumber. In- 
stead of rescindingy the appellants chose to pay the bank the re- 
mainder of the loan. Thié ithey did with full knowledge of the 
f acts. By electing to proeeed and pay ovér the jfemaindêr of the 
mohey, they must be deemed to hâve a,ssènted that their mortgage 
Should staiid as a lien upon the property only which Parkinson 
could rightfuilly mortgage to them under his agreement. It may 
be conceded that, if they were innocent purchasers to thé extent of 
the $20,000 which they had paid before notice of the rights of 
Hopkins,,they had thg right, while declining to make further pay- 
ments on the, mortgage, to liold the mortgage itself as security 
pro tanto for the amount already paid, provided that sum had been 
paid beyond their power to rëcall it. But it is not shown that the 
bank, which held the mbiiey, and had given a bond for its disburse- 
ment for a spëcifled . purpose, declined to surrender the money to 
the appellants, or that it was requested to do so. No ground is 
perceived uî)on which the bank cou Id hâve resistêd such a demand, 
since the ïnoriey which it held had been dbtained in violation of 
the escrow agreement of which it was the dèpositaty: The burden 
of proving ail the facts necessary to constitute themselves inno- 
cent purchasers rested iipon the appellants. Not only bave they 
failed to show that they Gould not hâve rescinded the loan, and 
recovered the $20,000 so paid to the bank, but the évidence in the 
record is insufiàcient to convince us that they were in fact innocent 
purchasers, even to the extent of said sum so paid to account ùpon 
the loan. In entering into the contract of loan, as it is disclosed 
in the record, the appellants were not in the attitude of dealing 
with one whom they found apparently clothed with the muniments 
of title. They had notice that Parkinson had no title. They found 
a deed which was in the possession of neither the grantor nor the 
grantee, but in the hands of a depositary. They knew that the 
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depositary was bound to deliver the deed only upon the perform- 
ance of a condition, and that he was equally bound to withhold its 
delivery until performance. ! The depositary was the agent of the 
grantor, but he was also the agent of the grantee. His authority, 
so far as he represented either, was not like the authority of a 
gênerai agent. His agency was spécial, and for a single act. In 
procuring the delivery of a deed so held by Mm in escrow, the ap- 
pelants were bound to know whether or not the conditions on 
which its delivery depended had been met. It was not suffleient 
that they were ignorant of the rights of the grantor, or that no 
spécial fact or circumstance came directly to their notice to sug- 
gest his rights. It was not sujQicient that the depositary volunta- 
rily surrendered the deed, or stated that the terms of the escrow 
had been fulfilled. The circumstance that the deed was in escrow 
was of itself sufficient to require them to ascertain the facts. 
Their attorney had been informed by Parkinson that his trade with 
Hopkins was conditioned upon his borrowing |60,000 upon the se- 
curity of a ârst mortgage upon the property. He did not inquire 
of the bank upon what terms the deed was held in escrow. He 
did not see the escrow card, nor ascertain if the instructions were 
in writing. He had notice, however, f rom Parkinson's statement 
to him that Hopkins had not been paid the purchase price of his 
property, and that a mortgage was to be given to secure it He 
had no right to rely upon Parkinson's statement of the terms of 
the escrow agreement. The facts which came to his knowledge 
were suffleient to put him upon inquiry. If he had read the escrow 
card, he would hâve been advised by its terms that a preliminary 
agreement had been executed, and that a mortgage from Parkin- 
son to Hopkins was among the escrow papers. From the mort- 
gage he would hâve discovered that the deed could not be deliv- 
ered unless the grantee borrowed the |60,000 without iucumber- 
ing lots 9 and 10 with a flrst lien. In loaning money upon the 
whole property without further inquiry, the appellants acted at 
their péril. 

The appellants point to varions acts and conduct on the part of 
Hopkins which they contend establish against him an estoppel to 
deny that their lien is flrst upon lots 9 and 10, and amount to a 
ratiflcation upon his part of their mortgage in ail its terms. Thèse 
are the fact that Hopkins received the bond «f the bank, condi- 
tioned upon the disbursement of the money in the construction of 
the building upon lot 7, and subsequently sued the bank upon the 
bond, alleging that not more than -130,000 of the .f60,000 loan had 
been thus used; the fact that he wrote the letter of January 10, 
1893; the fact that he foreclosed his mortgage, and bought in ail 
of the property which he had sold to Parkinson, in a foreclosure 
suit to which the appellants were not made parties; and the fact 
that he demanded of, and received from, Parkinson additional se- 
curity upon prox)erty in Oregon for the unpaid balance of the pur- 
chase price which Parkinson owed him. Ail of thèse circumstan- 
ces, except the delivery of the bond to Hopkins, and the letter of 
January 10, 1893, occurred after the appellants had parted with 
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the full amount of the $60,000 loan. It is not shown tliat in piir- 
suàAtSe ofj orrelying upôn, any or ail of said acts, the appellants 
ehjatnged ttheir relation to the transaction, or that they havethere- 
byîibeenjplaced in any différent position from that in which tbey 
would otherwise hâve been. The letter of January 10, 1893, reject- 
ing their propiosition, and declining to giye the matter "further at- 
tention at présent," was not incorisistent with an intention upon 
the part of HopKins to rely upon his rights as he understood the 
same to be then deflned and flxed by the antécédent f acts ; nor was 
it inconsistent with his présent contention, that their mortgage 
upon lots 9 and 10 was, in equity, postponed to his. The fact that 
he demanded and obtained of Parkinson further security in no way 
afEected their rights, nor were theyinjured by his foreclosure of his 
mortgage; nor can the fact that he failed to make them parties to 
his foreclosure suit, or that he paid interest upon their mortgage, 
or that he requested them to delay the commencement of their fore- 
closure suit, be conçtrued to be a ratification of their mortgage, or 
an admission of the x)riority of their lien. He held a lien second to 
theirs upon a portion of the property, and claimed a prior lien upon 
the remainder. While so asserting his claim, he 'wàived none of 
his rights by paying the appellants the interest on their mortgage, 
oriby requesting them to delay their foreclosure, or by any other 
act of which the record advises us. We flnd no error for which 
the decree should be reversed. It is therefore afflrmed. 



RIOHABDSON V. DENEGKE et al. 

(Circuit Court of Appeals, Fif th Circuit. March 14, 1899.) 

No. 748. 

Basks-^Keceivin» Deposits when Insolvent — Recovbrt dp Uncot^lected 
Ghbcks by Depositob. 

Cheeks delivered to a bank by a depositor for collection aud deposit at 
a tlme when the bank was insolrent, as must hâve been known by Its 
offlcers, and which had not been coUected when the bank closed its doors, 
remain the property of the depositor, and may be recovered by him trom 
the receiver. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Louisiana. 

The case made by the pleadings and sustained by the testlmony is as foUows: 
On August 5, 1896, the appellees, regular depositors in the .American National 
Bank at New Orléans, deposited therein, a few minutes after tlie bank closed 
at 3 o'clock p, m., the following cheeks: 

"No. 8,935. . New Orléans, July 30, 1896. 

"New Orléans National Bank, pay to the order of J. P. Blair. Esq., t'orty-one 
and 68/100 dollars. R. E. Craig, Vice Président, 

"Fergus G. Lee, Secretary. 

"$41.66." 

On end: "Sun Mutual Ins. Co., .52 Camp St." 

Indorsed: "Pay Denegre, Blair & Denegre. J. P. Blair. 
"Pay to American National Bank for collection and deposit. Denegre, Blalr 
& Denegre." 
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"No. 655. Citizens' National Bank of Louisiana, 

New Orléans, August 5, 1896. 
"Pay to the order of Mess. Denegre, Blalr & Denegre, Attys., twenty-one hun- 
dred and twenty-two '^/jd;, dollars. Ohas. J. Theard." 

Indorsed: "For deposit. Denegre, Blair & Denegre, Southern Pacific Com- 
pany, Atlantic System." 

"New Orléans, August 5, 1896. 
"Pay to the order of J. P. Blair flve hundred dollars. 

"Jno. B. Rlchardson, Local Treasurer. 
"To the Citizens' Bank, New Orléans. 
"$500.00." 

Indorsed: "Pay to Denegre, Blair & Denegre. J. P. Blair. 
"Pay to American National Bank for collection and deposit Denegre, Blair 
& Denegre." 

Thèse deposits were made in the usual course of business, for the purpose 
of having the checks coUected, and the proceeds placed to their crédit. At the 
time the deposits were made, while crédit was given upon tlie bank book of 
appellees, the checks themselves were s«t aside like ail other deposits received 
that day, and kept separate and apart from the funds of the bank, until after 
the meeting of the directors in the evening, at which meeting the said sépara- 
tion of that day's deposits was afflrmed and ratîfled. Appellees were not in- 
debted to the bank, but had over $2,000 to their crédit on deposit. The bank 
never opened its doors again for business after the receipt of the said checks, 
but waS' taken charge of by the bank examiners, and subsequently placed in 
thé hands of a receiver, the appellant herein. For a long time the bank had 
been in such a condition of insolvency as must hâve been known to its man- 
aging officers. The appellees subsequently stopped payment of the checks, 
and they were never collected, and are still in the hands of the bank's receiver. 
Demand was made for their return, which was refused. The présent suit was 
brought to recover possession of said checks in the court below, which gave 
judgment for the complainants, and perpetually enjoined Frank L. Richard- 
son, as receiver, from making any other disposition of the said checks than to 
return the same to complainants; from which judgment said receiver appealed, 
and assigned said ruling as error, and contended: (1) The court erred in ren- 
derin^ a decree in favor of complainants; (2) in not holding that the relations 
of the complainants to the bank, as a depositor of checks In controversy, was 
that of debtor and creditor; (3) in holding that the check for $2,122.76 drawn 
by Charles Theard, and then indorsed "For deposit," dld not vest in said bank; 
and (4) that the court erred in holding that it appeared from the évidence that 
the bank was hopelessly insolvent, to the knowledge of Its ofBcers, at the time 
of the deposit of the checks in controversy. 

Ghas. S. Eice, for appellant. 

E. B. Kruttschnitt, for appellees. 

Before PARDEE and McCORMICK. Circuit Judges, and 
SWAYNE, District Judge. 

SWAYNE, District Judge (after stating the facts as above), 
While it is well established that the checks of depositors, in the or- 
dinary course of business with the bank, do not become the prop- 
erty of the bank, and the relation of debtor and creditor is not es- 
tablished, but that of principal and agent prevails up to the time 
the check is collected, and money is received by the bank, yet we 
think the décision of this case need not rest upon that well-estab- 
lished proposition of law. It ife true that the late président of that 
bank vigorously denied that he had any knowledge of the insolvency 
of the bank before the night in question. It is plainly évident, not 
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only from the : conditions whichthe bank bas since been shown to 
hàf ë Tjeen iû,-^eondîti*ons whicb he could not avoid knowing, — but 
also frott thé records ôftte'presîdeiîtaiid^ which this 

court willtakéïi'jjydiçial notice, he cquld not hâve beçn t'élling thë 
truth. ïlis action setting thèse checks and other deposits of the 
5th of August aside, failing to mingle them with the moneys of the 
bank, is strong proof that he was aware that the bank was hopeless- 
ly insolvent. The testimony of the bank examinera shows that the 
bank had been hopelessly insolvent for months. The Officers were 
where they could hâve known, they should hâve known, and must 
hâve knovi'n its actual condition. Of this insolvency, however, it is 
évident that the appel lees had no knowledee or intimation, for they 
not only allowed their large deposit to remain in the bank, but sent 
that which is in controvepsy hère, wMoh they would not hâve doue 
if thèy had hadiihe slightèst intiïaation that the bank was in trouble. 
Thé action pf thé bank in thus receiving said cheCks ifor collection 
vvas such a fraudupbn- the appelleeSi as gave them the right to 
demsaad the return of the checks. We do not feel called upon to cite 
any authoritieé to establish the doctrine that the checks received 
urideï st(ch circiimstancef did not beçpme the property of thë bank, 
but pçmàined that bf depdsitors, who hâve, undér the circumstances, 
the right to recover the same; and the judgment of th© lower court 
is therefore afiirmed. 



GIRARD PO&T STORAéfB CXJ. v. ROT. , 

7 (Circuit Court of Appeals, Thii-d Circuit. Febrùari^ 28, 1899.) 
'i ' Nb. 19, September Tôrm. : ,■ 

WHAKÏ^— LlABILITT OF 0\VÎ)BR-?-NbGLIGENCJÎ. 

A. wharf constructed in 1865 was fronj tlmç to time tiiçreafter repaired, 
and in tlie fali of 1893 some of tlie old posts were replaced, , and ail the 
new posts and .those that we^re reset were fastened and.braced in the wharf. 
The évidence was uncontradicted that the wharf, a,S: repaired, Including 
the mooring posts, was con^ideredby wharf builders staiinch and strong. 
After a storm of unusual violence had prevailed for seyeral days, the 
river on which the wharf was situated became much swollen, and its 
current very rapid. Two ships moored slde by side at the wharf broke 
adrlft, by the pulllng out, under the stress of the wlnd and tide, of 
mooring posts to which they were fastened, and struck a. ship as she lay 
moored in theirlver, eausing the damage sued for. :;HeW; thàt the owners 
of the wharf were not négligent nor liatale for the, Injuries, received. 

Appeal f rom the District Court of the United States for the 
Eia^tern District of Penns^iltania. 

John Hampton Barnes and Geo. Tucker Bisphara, fôr àppellant. 
John P. Lewis, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BKAD- 
FORD, District Judge. 

BRADFORD, District Judge. This is an appeal from a decree 
against the Girard Point Storage Conopany on account of alleged 
négligence in the maintenance and management of a wharf, resuit- 
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ing in damage ta the ship "Norwood." 79 Fed. 113. At the time 
of the collision hereinafter mentioned, and for a number of years 
prior thereto, tlie appellant was the owner of a wharf on the eastern 
side of the Schuyildll riyer at Point Breeze. On the morning of 
Monday, May 21, 1894, the Norwood lay moored to a wharf on the 
western side of that river nearly opposite Point Breeze. A storm 
of wind and rain of unusual violence had, with some intemiissions, 
prevailed for several days, and the river was much swollen, and its 
current very rapid. About nine or ten o'clock on the same morn- 
ing the ships Waterloo and Glenalvon, each about 300 feet long and 
of nejarly 1,800 tons net regietry, which had been moored side by 
sideat tbe appellant's wharf, went adrift by reason of the pulling 
ont and yielding respectively, under the stress of wind and tide, 
of mooring posts to which they had been fastened. The Waterloo 
thereupon swung across the river and struck the Norwood as she 
lay moored, causing the damage complained of in the libel. The 
condition of the river and wind was not such, in our opinion, as to 
justify a flnding that the damage resulted from an act of God; but to 
warrant a recovery culpable négligence on the part of the appellant 
mQst be shown by a prépondérance of évidence. The fact that 
the posts to which the mooring lines of the Waterloo and Glenal- 
von were fastened failed to hold those vessels does not of itself 
eatablish such négligence, The appellant, whileheld to a high de- 
gree of care, was not an insurer of the sufflcieucy of the posts or 
of the-bracing or other fastening of them in its wharf. Nor has 
t Jie doctrine of res ipsa loquitur any application to this case. There 
was nothing unusual in the mooring of the Waterloo and Glenalvon 
side by side at the wharf. Such mooring is a common practice. 
A charge of négligence clearly caunot be sustained on the ground 
that it was permitted or occurred on the occasion in question. 
The crucial inquiry is whether the appellant was guilty of négli- 
gence in permitting, under the circumstances, its wharf to be used 
for mooring purposes by the Waterloo and Glenalvon, lying side 
by side, the mooring posts not being so firmly fastened in the wharf 
as to withstand the strain of the mooring lines. It does not appear 
that any of the posts were broken by such strain, but that some 
were pulled wholly out of the wharf, and others were partially 
pulled out and so yielded to the strain as to incline toward the 
river and allow the lines to drag and slide over their ends. In 
determining the existence or nonexistence of négligence on the 
part of the appellant the test to be applied is, not whether the 
pulling out and yielding of the mooring posts could hâve been 
avoided if the appellant had anticipated such an occurrence, but 
whether, under the circumstances disclosed in the case, it failed to 
exercise reasonable précaution in not anticipating and providing 
against that occurrence. Applying this test, was the appellant 
guilty of négligence? Its wharf was originally constructed in 1865, 
and from time to time thereafter was enlarged, renewed and re- 
paired by wharf builders who, it was reasonable for the appellant 
to assume, understood their business. It does not appear that at 
any time before the storm of May, 1894, any mooring posts in the 
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ftppellant's "wharf had been pùlledout orhad yielded through the 
tension of mooring lines. The évidence fails to disclose anything 
■whicl^ could reasonably hâve caused the appellant priôr to the 
accident to anticipate such an occurrence. The wharf had been 
extensively repaired in October and November, 1893. In addition 
to other work, some of the old poats were replaced with new ones, 
and others were renset, and ail the new posts and those which were re- 
flet were fastened and braced in the wharf. The wharf builders were 
instructed by the appellant's superintendent to do ail that was 
necessary to make the wharf strong and sufacient for the purposes 
for which it was used. There is uncontradicted évidence of the 
most positive and satisfactory character that the wharf as so re- 
paired, including the mooring posts, was considered by wharf build- 
ers constructed in the most approved manner, staunch and strong, 
and to compare not unfavorably with other wharves at which large 
vessels were accustomed to moor. The évidence on the part of 
the libelant as to the condition of the wharf is based upon its ap- 
pearance; after the accident, and is loose and unsatisfactory. It 
appears that during the storm and prier to the day of the collision 
two of the mooring posta were pulled ont under the upward strain 
of the mooring lines. We think it may safely be assumed that it 
was impracticable then and before the time of the accident to re- 
place those posts and re-set and brace the others. The fact that 
longer posts were subsequently placed in the wharf is immaterial 
on the question of négligence. We are satisfled under the évi- 
dence adduced that the Ubel should bave been dismissed with oosta. 
The decree below is reveraed. 



NOONAN T. CHBSTER PARK ATHLBTIG CLUB CO. 

(Circuit Court Of Appeals, Slxth Circuit Marcli 28, 1899.) 

No. 668. 

AFPBAIi — ThlB FOK TaKINO AND PEKPECTIîr&. 

The allowance of an appeàl by tlie trial court wlthln six months from 
the entry of the decree Is sufflcient to save the case from the bar of the 
st^tute, aa neither theflllng of the bond aor the issuance of citation within 
the time is jurisdictional. 

Appeal from the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. = 

George J. Mnrray, for appellant. 
Wood & Boyd, for appellee. 

Before TAFT ànd LUKTON, Circuit Judges, and CLAEK, District 
Judge. 

PER GtJEHAML A motion is made to dismiss the appeal in thia 
«ase on the ground that it was not taken in time. It appears that 
the final decree was entered in thè circuit court March 21, 1898. The 
appeal ^as allowed on the 20th of Septejnber of the same year. The 
bond wâs not given, hô^ever, untU thé 26tli of September, or mor« 
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than six months after the decree was entered. The citation was duly 
IssTied, and the transcript of record was flled in this court in October 
following. The motion to dismiss is pressed on the ground that the 
appeal was not periected within six months after the date of the decree 
appealed fram. This is not necessary. The bar of the statute la 
saved by the allowance of the appeal. If the appeal is not subse- 
quently perfected, either by the flling of the bond or issuing of the 
citation oc the flling of the transcript in due course, the appeal may 
become inoperative, and the court will then dismiss it. Altenberg t. 
Grant, 54 U. S. App. 312, 28 C. C. A. 244, and 83 Fed. 980; Railroad 
Equipment Co. v. Southern Ry. Co. (a décision by this court at the 
présent term) 34 C. C. A. 519, 92 Fed. 541. It has been expressly de- 
cided by the suprême court in a number of instances that it is the al- 
lowance of the appeal, and not the perfecting of ail the steps necessary 
to a hearing of the appeal in the court above, which saves the appe- 
lant or plaintifif in error from the bar of the statutory period of limita- 
tion fixed for the bringing of appeals and writs of error. Neither the 
issuing of the citation nor the giving of bond is jurisdictional. Evans 
V. Bank, 134 U. S. 330, 10 Sup. Ct. 493; Dodge v. Knowles, 114 U. 
S. 430-438, 5 Sup. Ct, 1108, 1197; Peugh t. Davis, 110 U. S. 227, 4 
Sup. Ct. 17; The Dos Hermanos, 10 Wheat. 306-311. The motion to 
dismiss is denied. 



RTJBT et al. T. ATKINSON et aL 

(Circuit Court of Appeals, Flfth Circuit AprU 18, 1899.» 

No. 693. 

1. Appkal— Transcript — Ukrtipicatb. 

A certlficate to a transcript is insufflclent where It Is limlted to the eor- 
rectness of the pleadings, and omits ail référence to the decrees or ordera 
of the court, and the proceedings to brlng up the case on appeal, and only 
certifies the évidence as fumished by counsel for appellants, "whIch Is 
sald by him to hâve been agreed upon by counsel for both parties." 

& Samb— Citation. 

Where an appeal Is allowed In open court, but Is not perfected durlng 
the term, a citation to the other party Is necessary, and should be issued 
and served wlthln the return day for the appeal. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

Scarborough & Scarborough, for appellants. 
W. M. Sleeper, for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. When this cause was flrst before thla 
court (18 C. C. A. 249, 71 Fed. 567) it was disposed of as follows: 

"The decree appealed from Is reversed, and the cause Is remanded to ths 
circuit court, with directions to set aside ail the alleged pleadings filed subse- 
quently to the original bill, to grant leave to complainants to amend thelr 
original bill, so as to make It conform to the equlty rules, and on such terms 
as may be just, and theraafter to proceed In the cause as the equlty rules 
adopted by the suprême court of the United States provide, and as equlty and 
good conscience shall requlre. Neither party to recorer costs on this appeal." 
93 F.-^7 
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The case camé iiext on a motion to docjcet an uncertifled transcript, 
and on February 23, 1898, the followihg otder wae entered: 
"Alice L. Ruby et als. y. H. N. Âtkinson et als. 

"The motion of the appellants to file the transcript oî the record and docket 
this eauèe haring been gubmltted on a former day of this term, and It now ap- 
pearlng to this eéurt that the transcript of the record presented with sald mo- 
tion Is not certifled, as rëqulred by the rules of this court, nor is there any 
agreement as to what shpuld constitute the record in this cause, It is ordered 
that said motion be, and the same Is hereby, denled. It is further ordered 
that the appellants be allowed forty days from this date wlthin -svhlch to file 
in this court a duly-eertlfied transcript of the record of this cause." 

The case now çomes on a motion to dismiss, as follows: 

"Now corne ail the appellees herein (except appellee H. N. Atkinson), and 
move the court to dlsmlss the appeal in tWs cause for the foUowlng reasons, 
to wlt: First. The certlficàte of authenticatlon by the clerk to the transcript 
of the record in this cause Is Insufficlenti and not in aecordance with law: 
(a) Because sald certiflcate Is llmlted to, and only refers to and embraces, the 
pleading and évidence in the cause, and omits ail référence to the decree and 
orders of the court an(î proceedings to brlng the case up on appeal; (b) be- 
cause the certiflcate does not show that iall the évidence in the case is em- 
braced in the record, and limlts the évidence in the record to statement of same 
fumished by appellants' attorney, when there is no agreement of parties in 
the record showing that such statement of the évidence was agreed upon by 
them. Second. Because H. N. Atkinson, one of the défendants in the court 
below, and in whose favor judgment was rendered, and as agalnst whom the 
decree of the court below is sought to be reversed, does not appear from the 
record to hâve been served with notice of the appeal, nor does he appear to 
hâve waived such notice in any manner whatever. Thlrd. Because appellants 
bave faUed to flle bond for appeal as provlded by law, the bond in the record 
having been approved by theëlerk of th& court, Instead of by 6ne of the judges 
thereof , as rëqulred by law." 

An inspection of the transcript as flled shows that a final decree 
was entered in the circuit court on the 24th day of June, 1897, dis- 
missing the complainants' bill, with costs, and on the 30th day of 
June, thé folio wing entry was madë: 

"On this 30th day of June, 1897, came on to be heard plalntiffs' application 
for appeal, whlch, being by the court consldered, Is allowed, and the bond to 
be executed by the complainants is hereby flxed at the sum of $250, sureties 
to be approved by the clerk of this court;; and J. B. Scarborough, of counsel 
for complainants, is hereby allowed to become surety on sald bond. And it 
is further ordered that complainants bave 90 days from this date In which 
to file the record of this cause in the circuit court of civil appeals for the 
Fifth circuit, at New Orléans, La., and that only so much of the record herein 
as shall be necessary to a clear présentation of sald cause shall be copled 
and sent up. ' ; ' Ohas. Swayne, Judge. 

"We hereby walve the issuance and service, of notice of appeal in this case. 

, "Jones & Sleeper, 
' "Attorneys for Défendants, except H. N. Atkinson." 

Four months after, on the 2d day of Novemher, 1897, an appeal bond 
was flled in favor of ail the defepdapts in the sum of $250, and the 
same was approved by C, A. Eichardson, deputy clerk. The follow- 
ing certiflcate is attached to the transcript: 

"The State of Texas, Oounty of McLennan. I, J. H. Finks, clerk of the cir- 
cuit court of the United States for the Northern district of Texas, do hereby 
certlfy that the above and foregoing thirty-four pages from 1 to 34, Inclusive, 
contaln a true and correct copy of ail the pleadings flled in sald cause num- 
bered and entitled as follows, to wlt, *No. 97. In Equity. Alice L. and John 
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T. Ruby vs. H. N. Atkinson et al.;' and, further, that It contains the state- 
ment of the évidence furnlshed by counsel for appellants, Alice L. and John 
T. Kuby, and which is said by him to hâve been agreed upon by counsel for 
both parties. 
"Given under my hand and officiai seal thls, the 14th day of March, 1898. 
"[Seal.] 3. H. Finks, 

"Olerk Circuit Court of the United States for the Northern District of Texas, 

"By 0. A. Richardson, Deputy." 

There is no agreement in the alleged transcript as to what was the 
évidence adduced on the hearing, nor is there any citation of appeal 
to the défendant H. N. Atkinson. 

"The clerk bas no authority to approve an appeal bond, even 
though the court below had attempted to give him that authority." 
Freeman v. Glaj, 1 C. C. A. 115, 48 Fed. 849. The clerk's certiflcate 
to the alleged transcript is insufficient. It is limited to the correct- 
ness of the pleadings, omits ail référence to the decrees or orders of 
the court and the proceedings to bring the case up on appeal, and only 
certifies the évidence as furnished by the counselfor appellants, "which 
is said by him to hâve been agreed upon by counsel for both parties." 
See Meyer v. Implement Co., 29 C. C. A. 465, 85 Fed. 874. The fail- 
ure to hâve issued and served a citation of appeal to one of the prin- 
cipal défendants, H. N. Atkinson, is fatal to the proeecution of this 
appeal. Atkinson is a necessary party, the whole case being grounded 
on fraud charged against him, and the principal relief sought being to 
set aside a deed made in his favor. The allowance of an appeal in open 
court at the term in which the final decree is rendered will obviate the 
necessity of citation, if the appeal is perfected during the same term. 
If the appeal is not perfected during the term, citation is necessary, 
and it should be issued and served within the return day for the 
appeal, and certainly must be issued and served before the expira- 
tion of the period within which an appeal can be sued out. See Sage 
V. Bailroad Co., 96 U. S. 712, 715; Hewitt v. Filbert, 116 U. S. 142, 
6 Sup. a. 319; Eadford v. Folsom, 123 U. S. 725, 8 Sup. Ct. 334; 
Jacobe v. George, 150 U. S. 415, 14 Sup. Ct. 159. The appeal is dis- 
missed. 



PARMHBS' LOAN & TRUST CO. v. BOARD OF SUP'RS OF ALCORN 
OOUNTY, MISS., et al. 

(Circuit Court of Appeals, Fifth Circuit. April 11, 1899.) 

No. 775. 

Escrtow— -CoNTBACT TO Create— RiGHT OF Designated Depositaryto Enporcb. 
A législative act granting a charter to a railroad company contained a 
provision authorizing any county through which the railroad might be 
located by a vote to subscribe to the stock of the company and pay 
therefor in bonds. It further provided that such bonds, when issued, 
should be deposited with a certain trust company of another state In 
escrow, to be deUvered to the railroad company, as should be agreed upon 
between the company and the county. A county voted bonds under such 
provision, the proposition voted on also containing the same provision as 
to the deposit of the bonds in escrow. The bonds were prepared and 
signed, but retained by the county. Held, that the provision of the char- 
ter designating the depositary must be construed as the language of the 
corporators, and not a requirement of the state, which had no relation, to 
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the trust company, and, untll an escrow was created by the act of the 
parties In depositing the bonds, the thist company was a stranger to the 
xi^antotloii; tïiat nelthër the stàtùte nor the action of the county in 
votlng the, bonds created any contract relation between the county and the 
trust comi)'àny, nor confërred on the latter any rights which would afford 
■ the basls for an action by It agalnst the county to compel the delivery of 
the bonds. 

Appeal from the Circuit Court of the United States for the Northern 
District of Mississippi. 

By an act approved February 22, 1890, the législature of the state of Mis- 
sissippi granted a charter to the GreenviUe, NashviUe & Chattanooga Rail- 
way Company, which, among other things, provides that any county through 
which the road may be located may subscribe to the capital stoclt of the road 
and pay therefor in bonds; that the question of subscription shall flrst be 
submitted to the qualified voters of the county; that, upon the pétition of 20 
légal Voters and taxpayers who are f reeholders, asking for such élection, 
potice of the élection shall be glven, to be held in 20 days thereafter; that, at 
the appointed time and places, the electors shall assemble, and t)e registered, 
as required by law, and vote for or against the subscription; that, should 
two-thirds of the voters so qualified and voting at the élection vote for the 
subscription, the same shall be made. The act also provides that, should the 
élection ; resuit in favor of the subscription, the stocli shall at once be sub- 
scribed and the bonds be at once issued. It further provides that when the 
bonds are issued the président of the board of- supervisors shall at once de- 
posit thèm with the Farmers' Loan & Trust Company, ot the city of New 
York, to be Beld in escrow, to be delivered to the railway company at such 
time as said county and said rallway Company may flx. , 

On Aprli 14, 1890, a number of persops, describing themselves as citizens 
and légal voters and taxpayers of the county of Alcorn and state of Missis- 
sippi, flled with the président of the board of supervisors of that county their 
pétition, asking him to order an élection to be held in that county on the 5th 
day of May, 1890, at which the légal voters and taxpayers should vote for or 
against a subscription by the county for $60,000 of the capital stock of the 
railway company, in pursuance of, and by virtue of, its charter. On the same 
day the board of sUpervisors acted on this pétition, and ordered that an 
élection bé held on May 5, 1890, at the usual polling places in the county, and 
that a registration of ail persons entitled to vote upon the question of sub- 
scription to the stock, and payment thereof in bonds of the county, t>e had 
on the day, and at the places when and where, the élection was held. The or- 
der submitting the question to the electors provided that, if the proposition 
was carried, bonds in the sum of $60,000 should be at once Issued and placed 
in the hands of the Farmers' Loan & Trust Company, of the city of New York, 
in escrow. ït also provided that $30,000 of the bonds should be delivered on 
the order of its board of directors to the proper offlcer of the railway com- 
pany, attested by the président and secretary of the railway company, for 
the company, and by the chancery clerk and the président of the board of su- 
pervisors of the county, .for the county, when the railway company had 
completed its line of road from a point within the limits of the city of Corlnth 
to a point within 500 yards of the Tennessee river, and that the remaîning 
$30,000 of the bonds should be so delivered when the railroad should be com- 
pleted to the western or southem boundary of thé county of Alcorn. It pro- 
vided, further, that the railway company should advance to the county the 
cost of printing the bonds, or should cause the same to be printed, the cost 
thereof to be refimded by the county tb the railway company when it shall 
run a train of Cars drawn by a locomotive the whole distance between the 
points before mentioned; the delivery of the bonds, and the refuuding of the 
cost of printing thereof, to be upon the condition that the railway company 
shall complète its road from the Tennessee river to'the city of Coi'inth on or 
before the Ist day of December, 1891, and sh.all complète its road to the 
western or southern line of the county by the Ist day of December. 189;^. It 
provided, also, that the bonds should not draw interest until they had been 
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delivered to tl:e railway company, or tmtil the railway eompany beeame le- 
gally entitled to demand thelr delivery. 

On December 12, 1890, the clerk of the board of supei-visors certified the 
action of the board upon the return of the élection substantially as foUows: 
"In the matter of the spécial élection held in the county of Alcorn, state of 
Mississippi, on the 5th day of May, A. D. 1890, submitting to the légal and 
qualifled voters of the county the question of subscriptlon or no subscrlption 
of the sum of sixty thousand dollars to the capital stocli of the Greeiiville, 
NashvlUe & Chattanooga Eaihvay Company; arid It appearing to the satisfac- 
tion of this board, from the otficial returns made to this board by the board of 
élection commissioners, that at the élection so held, in pursuance of au order of 
this board bearing date the 14th day o* April, 1890, and the further authority 
authorizing the same under the act of i.icorporation creating said railway com- 
pany, passed by the législature of the state of Mississippi, and approved the 
22d day of February, 1890, that two-thirds of the légal and duly qualifled 
voters of Alcorn county, as shown by the spécial registration provided for 
under the law, hâve voted in favor of the subscriptlon: Therefore it is here- 
by ordered that the président of this board of supervisors be, and he is here- 
by, required to issue the bonds of said county, attested by the clerk of the 
board of supervisors, in pursuance of, and as required by, the order of this 
board, as aforesaid, and the charter of incorporation of said railway Com- 
pany as aforesaid." The record does not show whether this action of the 
board of supervisors was had on December 12, 1890, or on some earlier date 
subséquent to the date of the élection. 

On January 3, 1898, the Farmers' Loan & Trust Company made a demand 
in writing on the board of supervisors for the delivery in escrow to them of 
the bonds in question, and on February 18, 1898, filed its bill in the circuit 
court of the TJnited States for the Northern district of Mississippi against the 
county of Alcorn, the board of supervisors of that county, the clerk of the 
chancery court of that county, and the Greenville, Nashville & Chattanooga 
Railway Company. After stating the names, résidence, and citizensliip of the 
parties, and averring that the matters involved, exclusive of interest and 
cost, exceeded in value the sum of $2.000, it showed that the grant of the 
cliarter was promptly accepted by the incorporators of the railway company 
under the act, and the corporation was duly and legally organized prior to 
April 8, 1890; that it has ever sinee kept up regularly its organization as a 
railway corporation under its charter; that prior to April 8, 1890, it had lo- 
cated its road through the county of Alcorn. state of Mississippi, and that on or 
about that date, in strict eompliance with the ternis and conditions of the 
charter, there was presented to the board of supervisors of that county a 
pétition signed by more than 20 of the légal voters and taxpayers of the coun- 
ty, ail being freeholders therein. asl^iug for an élection to détermine whether 
or not the county should suiiscribe for .f00,000 of the capital stock of the rail- 
way company at an élection to be held on May 5, 1890: tliat the pétition was 
filed with tlie président of the board of supervisors of said county on April 
14, 1890, and that on that day the board adjudged that the pétition was 
legally and regularly sufflcient, and ordered the élection to be lield on May 
ô, 1890, to détermine whether or not the county should subscribe for .'i!(i0,00'o 
of said stock, and pay for the same in the bonds of the county in like amount; 
that the élection was held as ordered, and that the proposition to subseribe^ 
for $60,000 of stock, and to issue in payment therefor the bonds of the 
county in like amount, was earried by a vote of over two-thirds of the légal 
and qualitied voters of the county; that the returns of the élection were duly 
certified by the proper ofBcers, and the board of supervisors, at a meeting held 
shortly after May 5, 1890, and prior to December 12, 1890, canvassed the 
élection returns, and, by a resolution then adopted, adjudged and held that 
the élection had resulted in favor of making the subseription, and in favor 
of the issuanee of the bonds, and it thereupon resolved as follows: "There- 
fore it is hereby ordered that the président of this board of supervisors be, 
and he is hereby, re(iuired to issue the bonds of said county, attested by the 
clerk of the board of supervisors as aforesaid, and the charter of said rail- 
May company as aforesaid." A copy of tlie charter and of the pétition, tlie 
order of the board calling the élection, and the action of the board in de- 
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clarlng the regult of the élection, and ordering the Issuance of the bonda, were 
inade exhlbits to the Ml. Thé bill f urther averred that, af ter the board had 
ordered the bonds to be Issued, the rallway company and the board agreed 
ùpon the form oï the bonds and coupons (a copy of which was made Exhibit 
C to the blll); that the rallway company advanced several hundred dollars 
to the board of supervisors to pay for the préparation of the bonds, and the 
same were ready for the signature of the proper officiais in June, 1890; that 
ttë rallway comipany prèpared cértlflcates of shares of its capital stock, and 
catrsea the same to be propèrly executed, and held them ready, for delivery 
to the board of supervisors whenever it became entitled to recelve them, and 
still Is ready and willlng to deliver the same to the proper officers of the 
county whenever they are entitled to recelve them; that the county officers 
signed and duly exècuted the bonds, but retained possession of them, and the 
complalnant does not know whether tbe bonds are yet preserved or hâve been 
destroyed; that by section 12 of the charter of the rallway company, and by 
the order for the submission of the question to the voters of the county, It 
was provided that the bonds when Issued should be at once deposlted with 
the complalnant, whlcb, however, the county had wholly neglected to do; 
that, havlng walted a long timè upon the défendant county to perform Its 
duty In the premlses, the complalnant, on December 29, 1897, for the first 
time, demanded of the défendant that it issue and deposit the bonds with the 
complalnant as trustée; that thls demand was made in wrlting, and was 
executed on the board of supervisors on January 3, 1898; that the défendant 
lias continued to néglect so to perform its duty in the delivery of the bonds. 
The blll charges, on information and belief, that on July 2, 1895, the rallway 
company formaliy made demand upon the county for the delivery of the bonds 
to the complalnant, but that the board then declined and refused to do so. 
clalming that it had no power to issue the same, and on that day it adopted 
and spread on its minutes the following preamble and resolution: "In the 
matter of the application of the Greenville, Nashville & Chattanooga Rall- 
way Company to ifesue bonds, the board of supervisors of Alcorn county made 
the following order, to wit: July 2, 1895. The board, after considering eare- 
fully, the request of F. L. Bati to reissue the county bonds for the use and 
beneflt of the Greenville, Nashville & Chattanooga Rallway Company, décides 
that they hâve no right to and cannbt comply with said request." The bill 
avers that the complalnant is interested in thls eontroversy, being entitled 
to comrnlsslons for its ser\-ices as trustée from the rallway company, for the 
çare of the: bonds and for attention to the matter, in an amount in excess of 
Î2,000, exclusive of interest and cost, ail as fixed by contraat made between 
the complalnant and the rallway company; that the only reason glven by the 
défendant for its f allure to deliver the bonds is that the rallway company 
had failed to construct and complète the road wlthin the time stated in the 
order of submission to the electors of Alcorn county. The bill avers that, as 
soon as the élection was held, the rallway company proceeded to the work of 
constructing its road from the Tennessee river to the city of Corinth, and up 
to the end of 1890 had expended on the construction about $10,000. and by 
December, 1891, over $20,(X)0, and that since then, from time to time, the 
company has done additional work on the same costlng about $10,000,— mak- 
ing, in the aggregate, about $30,000 expended on that division, which is in 
length about 18 or 20 miles; that the railway company has never abandoned 
the construction of the road, or in any manner released the défendant county 
from the subscription and agreement, but has persistently tried, in good faith, 
to complété its road from the Tennessee river to tlie western or southern Une 
of Alcorn county; that the last work of construction on thls part of the Une 
was done in the year 189G, at a cost to the railway company of about $5,000. 
Upon information and belief, the complalnant charges that the railway com- 
pany had its arrangements made and completed as early as the fall of 1890 
for sufHclent money to complète the Une, as contemplated and contracted, from 
the Tennessee river to the western or southern boundary of Alcorn county, 
but that the failure of the défendant to deliver the bonds defeated thèse ar- 
rangements, and prevented the construction of the road wlthin the time con- 
templated in the submission to the electors of the county; and the complaln- 
ant submlts, as a matter of law, that the time for the completion of the road 
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did not begin to run, or should not be construed as running, until such tlme 
as thèse bonds should be placed with the eomplainant, and that, in any event, 
as the défendant county was first in fault, it would be inéquitable to allow 
the county to take advantage of its own wrong by insisting upon a forfeiture 
by reason of lapse of time. The eomplainant further eharged that the rail- 
way Company has now arrangea for the completion of the road from the 
Tennessee river to the western or southern boundary of Alcom county, pro- 
vided the défendant is required by the court to deposit the bonds with the 
eomplainant as trustée and that the trustée is ready to exécute the trust The 
biU avers that the eomplainant has no adetiuate remedy at law. The prayer 
is that the court adjudge that it is the duty of the board of supervisors of 
Alcorn county to exécute and deliver to the eomplainant the $60,000 of bonds 
referred to in the bill, and that, if necessai-y, a mandatory injunction or other 
appropriate proeess shall be awarded to that end, and that ail proper and 
necessary decrees shall be made to seeure a proper exécution of the trust; 
that, if said bonds hâve been desti'oyed, the défendant shall be required to 
re-execute and deliver the same to the eomplainant. On April 4, 1898, the 
Greenville, Nashville & Chattanooga Eailway Company flled its answer, by 
which it admitted the material averments of the bill, and joined in the prayer 
that the court may settle and adjudicate ail equities between ail the parties 
to the cause. On the same day, the county of Alcorn, its board of super- 
visors, and the clerk, jointly filed a demurrer to the bill (specifying 16 grounds), 
which ehallenged the right of the eomplainant to maintain the suit, attacked 
the regularity and legality of the élection at which the bopds w^ere voted, in- 
voked the doctrine of lâches, and suggested other matters which do not re- 
quire mention. On April 13, 1898, the circuit court sustained the demurrer, 
and ordered that unless the eomplainant did, within 30 days, amend its bill, 
the same should stand dismissed. The eomplainant declined to amend, and 
at the end of the 30 days the bill stood dismissed, from which decree this ap- 
peal Is taken. The decree of the circuit court does not specify on what 
groundithe demurrer was sustained. The eomplainant, construing the judg- 
ment on the demurrer to sustain the same on each of the grounds speeifled 
therein, has assigned, separately, that the court erred in sustaining each of 
the grounds submitted in support of the demurrer. 

Josiah Patterson and George Gillham, for appellant. 
J. M. Boone and E. S. Candler, for appellees. 

Before PAEDEE, McCOEMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge, after stating the case, delivered the 
opinion of the court. 

Looliing through the technical pleadings, it is manifest that thîs 
suit is brought and prosecuted substantially in behalf of the ap- 
pellee the Greenville, Nashville & Chattanooga Railway Company, 
nominal défendant below. Agaiust it no relief is sought. Con- 
sidered as a suit between the railway company and the county of 
Alcorn, the circuit court was without jurisdiction to entertain it. 
In this court distinguished counsel hâve submitted a printed argu- 
ment on behalf of the railway company, in which they say, by way 
of préface, that the answer of the railway company admits the al- 
légations of the ajjpellant's bill. "Therefore we accept the state- 
ment of the case as made in the brief of the counsel for the appel- 
lant, and we rely upon the assignment of errors filed by the ap- 
pellant, assuming that we hâve a right to be heard herein, the rail- 
way company being the principal party in interest." And the first 
paragraph of the printed argument of thèse distinguished counsel 
for the railway company is: "In addition to the elaborate brief 
already flled for the appellant, we feel that it is our duty to say 
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the following in regard to the appellant's rights. Tbougli we ap- 
pear formally on the side of the appellee, yet the railway coiupany 
is the principal party in interest, and we are entitled to be heard." 
As already intimated, we fully concur with the dlstinguished coun- 
sel in the suggestion that the railway company is the principal par- 
ty in interest in the bringing and prosecution of this suit and of 
this appeal. However, the view we hâve taken of the appellant's 
case renders it unnecessary for us to notice further thèse sugges- 
tions as to the real parties to thi^ litigation, and its possible eflect 
in the matter of the jurisdiction of the circuit court. 

The statu te which granted to the railway company its charter 
nowhere names the appellant, except in the twelfth section, which 
reads as follows: 

'■'Sec. 12. That when said bonds are issued the président of the board of 
supervisors * *■ ■* shall at once deposit said bonds, or cause the same to 
be done, with the Farmers' Loan & Trust Company, of the city of New York, 
to be held in escrow by said trust company, to be delivered to tlie président 
or secretary of said railway company at such time or times as tlie said coun- 
ties * • * by their proper ofHcers and the railway company may agrée 
upon." 

Neither in this section, nor in any other section, of the act does 
it appear that the state was making any provision" for drawing to 
itself any beneflt from the sélection of the appellant as the party 
to receive delivery of and hold the bonds in escrow. The language 
of this section, therefore, like any language used in such grants on 
which parties seek to rely in claiming beneflts or exemptions from 
the state, must be construed, not as the language of the state, but 
as the language of the corporators. Nor is this weU-settled doc- 
trine averted or disturbed by the language of section 16 of the 
charter, which says that this act shall be liberally construed, so as 
to fully protect ail the purposes and objects of this charter, the 
création of this corporation, and the building of this railroad as 
herein provided, and the opération and use of the same. In the no- 
tice and order for the élection issued by the président of the board 
of supervisors of Alcorn county, the charter of the railway is re- 
ferred to, and the appellant is named as the depositary of the 
bonds, to be held by it in escrow; but in the order of the board 
requiring its président to issue the bonds for the county, attested 
by the clerk, in pursuance of, and as required by, the order of élec- 
tion and the charter of incorporation of the railway company, the 
appellant is not named. The charter was approved Pebruary 22, 
1890. The élection was ordered on the I4th day of April, 1890, and 
the order for the issuance of the bonds was made on or before De- 
cember 12, 1890. 

In answer to the suggestion, on behalf of the county, that the ap- 
pellant had been guilty of lâches, çounsel for the appellant in their 
printed brief say: 

"The real point of this demurrer must be that the lâches consists in the 
flelay on the part of the trustée in its acceptance; but the manifest answer to 
tliis .is that it was the duty of the défendant, primarily and tirst, to deliver 
the. bonds or to tender them to the trustée. Tliis the bill.sliows he [it] never 
did. Nor does the bill show that the trustée had any knowledge or notice 
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from any one of his [ils] appointment and sélection as trustée nntil shortly 
before, or some time before, hls [its] acceptanee, in December, 1897." 

It thus appears, even to counsel for the appellant, that no de- 
livery of the bonds was ever made, in escrow or otherwise, and that 
there is nothing in the charter of the railway company, or in the 
proceedings providing for conducting and resulting from the sub- 
mission to the qualifled voters of the county of the question as to 
whether the county should or should not subscribe to the stock of 
the railway company, to show or indicate that the appellant had 
any knowledge or notice of thèse dealings between the appellees 
until December, 1897, nearly eight years after the approval of the 
charter, and four years after the latest period allowed for the com- 
pletion of the road. 

The elementary idea of an escrow assumes that the obligatory 
writing has been delivered by the party executing it to a third 
person, to be held by him until the performance of a specified con- 
dition by the obligée, or the happening of a certain contingency, 
and then to be delivered by the depositary to the obligée. Défini- 
tions vary somewhat in the adjudged cases and the text-books con- 
structed on the adjudicated cases; but to become an escrow, as 
well as to become a deed or writing of présent obligation, there 
must be delivery of the instrument. This delivery need not be in 
ail cases manual, but, whether manual or symbolical, it must be 
actual, in order to raise the character of an escrow, and the deliv- 
ery must be made to a strânger to the contract between the ob- 
ligor and the obligée; for, if made to the obligée or to his agent, 
it would, with certain exceptions, at once acquire a présent force as a 
deed or bond. The appellant in its bill styles itself a "trustée," 
and the brief of its counsel overflows with learning in référence to 
the powers and duties and rights of trustées. Being a citizen of 
New York, created and organized under the laws of that state, ask- 
ing no license or privilège from the state of Mississippi, so far as 
this record shows, that state could impose no obligation upon the 
appellant in favor of the county of Alcorn or any other party. 
Hence the language of section 12 cannot be construed to raise a 
binding contract between Alcorn county and the appellant. The 
same is true of the proceedings had in the county before, at, and 
after the élection herein alluded to. The référence to the charter 
had in thèse proceedings in no way adds to, or helps out, the lan- 
guage of the statute. The statute does not undertake to impose 
any duty upon the appellant, but expressly provides that the prop- 
er oiHcers of the county and the railway company may agrée upon 
the time or times when such bonds as the county shall issue in 
payment of subscriptions for stock are to be delivered to the prés- 
ident and secretary of the railway company. It seems to us that 
this clearly leaves the whole matter with the railway company and 
the county for adjustment, and that until thèse parties do agrée, 
and complète their agreement by the delivery of the bonds to the 
appellant, it has not and cannot hâve any interest in their negotia- 
tions. It has done no service nor contributed anything of value 
that can support its claim to hâve an interest in the contract be- 
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tween thèse parties. The highest equity, as expressed in the Loui- 
siana Civil Code, goes no further than to provide that a contract, 
in which anything is stipulated for the beneflt of a third person 
who bas signifled his assent to accept it, cannot be revoked as to 
the advantage stipulated in his favor, without his consent. As 
already noticed, it is not claimed that the appellant signifled its 
assent to accept any beneflt under the contract betvs^een thèse par- 
ties prior to December, 1897. Therefore, up to December, 1897, it 
was compétent for the parties, or for either of them, to modify or 
revoke their contract so far as it afifected the appellant, and agrée 
to make the deposit contemplated by the statute in the hands of 
some other person. 

On the Ist day of November, 1890, the people of Mississippi 
adopted a constitution, to be in force and efiEect from and after 
that day. Section 183 of this constitution provides : 

"No county, city, town, or otlier municipal corporation, shall hereafter be- 
come a subscrlber to the capital stock of any railroad, or other corporation 
or association, or make appropriation or loan its crédit in aid of such cor- 
poration or association. AU authority heretofore conferred for any of the 
purposes aforesaid by the législature, or by the charter of any corporation, is 
tiereby repealed. Nothing in this section eontained shall afffect the rlght of 
any such corporation, munlclpality, or county to make such subscrlptlon where 
the same has, been authorized under laws existlng at the time of the adoption 
of .this constitution, ànd by a, rote of the people thereof had prior to Its adop- 
tion, and where the tërms of the submission and subscrlptlon bave been or 
shall be compUed wlth, or to prevent the issue of renewal bonds, or the use 
of such other means as are or may be preseribed by law for the payment or 
liquidation of such subscription or of any existing indebtedness." 

It cannot be questioned that, in the instant case, the. "terms of 
submission and subscription" required that the railway company 
should build lits railroad from the Tennessee river to the city of 
Oorinth, on or before the Ist of December, 1891, and should extend 
and complète the same from the city of Corinth to the western or 
Southern boujids of the county by the Ist day of December, 1893. 
The bill allèges that on July 2, 1895, the railway company formaUy 
made demand of the board of superviser s that it issue the bonds, 
at which time the board declined and refused to do so, claiming 
that it then had no power to issue, or to direct or enforce the is- 
Buance, of the bonds. As it is clear that the road had not been 
built, and that no part of it has yet been completed, it may well 
be doubted whether the saving in section 183 will avail even the 
railway company, or now permit the county, were it ever so dis- 
posed, to issue the bonds in question. Whatever may be the ef- 
fect otherwise of the alleged primary default on the part of the 
county, the fact that the terms of the submission and subscription 
had not been complied with was a matter deserving the grave con- 
sidération of the board of supervisors when a formai demand upon 
it was made in July, 1895, for the issuance of thèse bonds. Though 
the bonds may hâve been lithographed and duly signed, they can- 
not be said to hâve ever been issued; and therefore the provision 
in référence to renewal bonds is of doubtful application. However 
this may be, and whatever may be the rights of the railway com- 
pany growing out of the default, if there has been a default on the 
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paît of the county, it seems clear to us that the apiJellant bas 
shown no right whatever to recover against the county. 

In orâer to show that the matter involved in this controversy 
equaîs in value the sum of |2,000, the complainant refers to a con- 
tract made, not with the défendant county, but with the défendant 
railway company, the date and terms of which are withheld from 
us, but to which the county was not a party, and by which it was 
not bound, and on which no relief is sought against the railway 
company. In our opinion, the matters to which we hâve alluded 
amply justify the ruling of the circuit court in sustaining the dé- 
marrer to the complainant's bill, Therefore the judgment of that 
court is afBrmed. 



THOMAS V. CINCIKNATI, N. O. & T. P. RY. CO. 

(Circuit Court, S. D. Ohio, W. D. April 19, 1899.) 

RaiIjBOad Le.ise— Construction — Franchise Tax — Payment — Lessee's Lia- 

BIL.ITY. 

A railroad lease provided that the lessee should pay ail taxes, assess- 
ments, etc., Imposed during the term by any governmeutal or lawful au- 
thority on the premises leased, or on any business, earnings, or income 
of the same, or "by reaso'n of the ownership thereof"; that the intent of 
such clause was that ail governmental charges on the property, or the 
income therefrom, capable of enforcement against the property of the 
corporation owning, or the party leasing, the same should be paid by 
the lessee, whatever the form of such charge. Held, that the interpreting 
clause did not limit the preceding one, so as to require payment by the 
lessees of charges on "the property or income thereof" only, but that It 
was bound to pay a tax imposed on the franchise of the lessor, it belng 
a tax imposed "by reason of the ownership" of the road. 

Application of Receiver to Compel Payment of Taxes. 

Samuel M. Felton, the receiver appointed in this case, and now engagea In 
the oiieration of the railroad of the défendant company, has filed his inter- 
vening pétition herein against the trustées of the Cincinnati Southern Railway. 
He avers that by lease of October 11, 1881, the trustées leased to the dé- 
fendant company the line of railway known as the Cincinnati Southern Rail- 
way, Gxtending from its terminus in Cincinnati, Hamilton county, Ohio, 
to its terminus in Chattanooga, Tenu. After setting ont certain parts of 
the lease, the petitioner further avers that the board of valuation and assess- 
ment of Kentucky, on .Tanuary 20,' 1898, served notice on the petitioner, in 
conformity with the statute of Kentuclcy, to show cause why the franchise 
of the défendant company to use, maintain, and operate a railroad within the 
State of Kentucky should not be assessed for taxation; that the petitioner 
appeared, and showed cause against the assessment; and that the board, being 
of opinion that the franchise of the défendant company was of no value, be- 
cause the earnings of the railway were consumed in the payment of operating 
expansés and rent reserved in the lease, refused to assess the franchise for 
taxation. The petitioner further says that on the 4th of February, 1899, the 
board of assessment and valuation, being of opinion that the right of the 
trustées of the Cincinnati Southern Railroad to own and lease the railway In 
Kentucky was a franchise subject to taxation in Kentucky under the stat- 
utes of that state, served notice upon the trustées, addressed to the Cin- 
cinnati Southern Railway at Cincinnati, calling upon tliem to show cause 
within 30 days thereafter why said franchise to own and lease said rail- 
way should not be assessed for the year 1806 in the sum of 15,274,715, for 
the year 1897 in the sum of $5,179,790, and for the year 1898 in the sum 
of $5,256,994; that the trustées, without admitting the right of the state 
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of Kentucky to Impose said tax, claim that, under and by virtue o( clause 3 
of said lease made to them by the défendant company, such taxes are re- 
quired to be paid by the petltloner, and tberefore demanded that he pay the 
tax.. The petltioner says that, as receiver, he bas paid ail the taxes imposed 
by the state of Kentucky upon ail the tangible property of said trustées in 
the State of Kentucky, and upon ail rights, privilèges, and franchises In any 
manner granted to the défendant company by the lease, and that there is 
grave doubt, as he is advised by his counsel, whether the proposed tax upon 
the franchise of the trustées is such that the défendant company, by the terms 
of the lease, is compelled to pay, and Is such as the state of Kentucky bas any 
authority to impose. The petitionet prays that the trustées may be made par- 
ties to the pétition, and be requlred to show cause why the court should not 
adjudge that the défendant company, and consequently the receiver in this 
cause, is not requlred by the ternis of the lease to pay the proposed tax. 

The trustées make answer substantially admitting the facts averred in the 
pétition, but setting them forth more in détail. They embody the entire lease 
for tlie trustées to the défendant company in their answer, and conclude the 
answer as follows: "The respondents say that, since the exécution of the 
said lease. ail taxes, charges, and assessments, of whatsoever kind, nature, 
or character, levied, assessed, or imposed in the state of Kentucky, by any 
goTernmerital' or lawful authority thereof, upon thé premises leased, or any 
part thereof, or by reason of the ownership thereof, hâve been assumed and 
satlsfled by the lessee company. Wherefore thèse respondents, without ad- 
mitting the right of, the state of Kentucky to impose said tax claim, yet say, 
as before, that, should said tax be rightfuUy and lawfuUy imposed by said 
Ixiard of valuation and assessment, the same is payable by the Cincinnati, 
New Orléans & Texas Pacific Kailway Company, or by said receiver for the 
time being, under the provisions of the lease as herein set forth; and they 
pray that this court will order accordingly." 

By the flrst clause of the lease, the trustées of the Cincinnati Southern Rail- 
way, wlth the approval of the trustées of the sinking fund of Cinehinati, 
grant, démise, apd lease to the défendant company, for the term of 25 years 
from the 12th day of October, 1881, "the Une of railway known as the Cin- 
cinnati Southern Eailway, extending from its terminus in Cincinnati, Ham- 
ilton county, Ohio, to its terminus in Chattanooga, in the county of Ilamilton. 
in the state of Tennessee, and which railway is now completed so as to admit 
of the passage of , cars from one terminus to the other, together with ail the 
Works and convenlences of the said railway, including the offices, stations, 
shops, sheds, dépôts, car bouses, and other grounds, buildings, bridges, via- 
ducts, fences, culverts, tunnels, water stations, wharves, inclines, yards, tele- 
graph posts, and wlres, and the roadbed and superstructure of said railway, 
with the tracks, tumouts, turntables, and the rights of way belonging to, 
or hereafter acqulred by, said party of the flrst part, whereon the said and 
other like works and convenlences used, or to be used, in constructlng, main- 
taining, or operatlng said railway, may be placed, together with ail such 
rights, privilèges, and franchises appertaining to said road, held by said party 
of the flrst part, as may be necessary to enable the party of the second part 
to carry ont and perform the provisions of this lease, and to maintain, operate, 
and conduct the business of said railway." The second clause is as follows: 
"To hâve and to hold to the said party of the second part for and during the 
full term of twenty-five years from the date flrst above wrltten, the said 
party of the second part yielding and paying fherefor unto the said party of 
the first part, their successors and assigns, every year, the rents, taxes, assess- 
ments, and charges hereinafter specifled, and keeping and performlng ail and 
singular the covenants and agreements hereinafter set forth, and by said party 
of the second part to be kept and performed. The annual rent hereby re- 
served, which the party of the second part covenants and agrées for itself, its 
représentatives and assigns, to pay to the said party of the flrst part, its 
successors and asslgn, in lawful money of the United States of America, at 
the treasury of the city of Cincinnati, Ohio, payable quarterly on the 12th days 
of January, April, .Tuly, and October, in each and evety year of said term 
hereby granted, ghall be the sums following, to wit: During the flret period 
of flve years of the term hereby granted, the annual rental of eig'it hundred 
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thousand dollars ($800,000); durlng the second period of flve years of the 
term hereby granted, the annual rental of nlne hundred thousaud dollars 
<$900,000); during the third period of flve years of the term hereby granted, 
the annual rental of one million dollars ($1,000,000); during the fourth period 
of five years of the term hereby granted the annual rental of one million and 
ninety thousand dollars ($1,090,000); durîsg the fifth period of five years of 
the term hereby granted, the annual rental of one million two hundred and 
fifty thousand dollars ($1,250,000). Clause 3. And the said party of the second 
liart further covenants and agrées to pay and discharge, as often as they shall 
become due, any and ail taxes, assessments, duties, Imposts, and charges what- 
soever which may be levled, assessed, or imposed during the term hereby 
granted, by any government or lawful authority whatsoever, upon the prem- 
ises hereby leas«d, or any part thereof, or upon any business or earnings or 
income of the same, or by reason of the ownership thereof; it being the true 
intent and meaning hereof that ail governmental charges upon the aforesaid 
property or income therefrom, which may be imposed by any governmental 
authority capable of enforcing such charges, through, upon, or against said 
property, or the corporation owning or the party leasing the same, shall be 
assumed 'and satisfied by the party of the second part hereto, however the 
forms thereof may chauge during the term hereby granted." 

The tax proposed to be assessed by the board of valuation and assessment 
is imposed under section 4077 of the Kentucky Statutes, which reads as fol- 
lows: 

"Sec. 4077. Every railway Company, or corporation, and every incorpo- 
rated bank, trust company, guarantee or security company, gas company, 
water company, ferry company, bridge company, street railway company, 
express company, electric light company, electric power company, telegraph 
company, press dispatch company, téléphone company, turnpike company, pal- 
ace-car company, dining car company. sleeping-car company, chair-car company, 
and every other like company, corporation or association, also every other 
corporation, company, or association having or exercising any spécial or ex- 
clusive privilège or franchise not allowed by law to natural persons, or per- 
forming any public service, shall, in addition to the other taxes imposed on 
it by law, annually pay a tax on its franchise to the state, and a local tax there- 
on to the county, incorporated city, town and taxing district, where its fran- 
chise may be exercised. The auditor, treasurer and secretary of state are 
hereby constituted a board of valuation and assessment, for flxing the value 
of said franchise, except as to turnpike companies, which are provided for in 
section four thousand and ninety-flve of this article, the place or places where 
such local taxes are to be paid by other corporations on their franchise, and 
how apportioned, where more than one jurisdiction is entitled to a share of such 
tax, shall be determined by the board of valuation and assessment, and for 
the discharge of such other duties as may be imposed on them by this act. 
The auditor shall be chairman of said board, and shall convene the same from 
time to time, as the business of the board may require. 

'•Sec. 4078. In order to détermine the value of the franchises mentioned in 
the next preceding section, the corporations, companies and associations men- 
tioned in the next preceding section, except banks and trust companies whose 
statements shall be flled as hereinafter required by section four thousand and 
ninety-two of this article, shall annually, between the fifteenth day of Sep- 
tember and flrst day of October, make and deliver to the auditor of public ac- 
counts of this state a statement, verified by its président, eashier, secretary, 
treasurer, manager or other chief ofiieer or agent, in such form as the auditor 
may prescribe, showlng the following facts, viz.: The name and principal 
place of business of the corporation, company or association; the kind of busi- 
ness engaged in; the amount of capital stock, preferred and comnion; the 
number of shares of each; the amount of stock paid up; the par and real value 
thereof; the highest price at which such stock was sold at a bona fide sale 
within twelve nionths next before the flfteenth day of September of the year 
in which the statement is required to be made; the amount of surplus fund 
and undJvided profits, and the value of ail other assets; the total amount of 
indebtedness as principal; the amount of gross or net earnings or income, 
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ineludipg interest or Investments and incomes from ail other sources for twelve 
moiitlis next preceding the fifteenth day of Septeinber of the year lu whleh the 
statement Is required-, the aino\mt and klha of tangible property in tliis state, 
and where sjtuated, asses'sed or liable to assessment in tlils state, and tbe fair 
cash value thereof, estlmated ât the pi-ice it would bring at a fair voluntary 
sale, and such other f acts as the auditor may rbqnlre. 

"Sec. 4079. "Where the Une or lines of aiiy such corporation, company or 
association extend beyond the limits of the state or çounty, the statement shall,, 
in addition to the other facts herelnbeforè required, show the length of the en- 
tire lines operated, owned, leased or coùtroUèd in this state, and in each county, 
ineorporated city, town or, t^xing dîstritft,' and the entire Une operated, con- 
trolled, léaséd or owned eiâéwhére. M the cofporatioil""conipany or associa- 
tion bç organjiîed under the ïa-ws of any other State or gbvemment, or organ- 
ized and incoribrated in thia statei but operatlng and conducting its business 
in other States, as well as in this state, the statement shall Show the foUowing 
facts, in addition to the facts herelnbeforè required: The gross and net in- 
come or earnlngs received in this state and out of this state, on business donc 
In this state and the entire gross recèipts of -the corporation, company or as- 
sociation In this state and else-whpre ' duïing the twelve jnonths next before 
the fifteenth day of SeptemVjer 6f the year In which the assessment is required 
to be made. Ih cases where âny of the facts above required are impossible 
to be answered correctly, or ,-^ln not afford any valuable Information in de- 
termining the value of the franchises to be taxed, the sald board may excuse 
the offlcer from answering such questions; provided, that sald board, from 
sald statement, and frOm such other évidence, as it may hâve, If such cor- 
poration, company or association be organized under the laws of this state, 
-shaJl fis the value of the capital stock of ;the corporation, eomi>any or asso- 
ciation, as: provided iii the next succeedlng section and from the amount thus 
fixed shan deduct the assessed value of ail tangible property assessed in this 
state, or in the countles where i^tuated. The remainder thus found shall be 
the value of its corporate franchise subjeet to taxation as aforesaid. 

"SeCi 4080. If tie corporation, company, or association be organized under 
the laws of any other state or govemment, except as provided in the next sec- 
tion, thé boàrd shall flx the value of the Capital stock as herelnbeforè provided, 
and will deterOiine from the amount of the gross receipts of such corporation, 
company, or association in thi* state and elsewhere, the proportion which the 
gross receipts in this state, withln twelve months next before the fifteenth day 
of September of the year in Which the' assessment was made, bears to the 
entire gross receipts of the company, the same proportion of the value of the 
entire capital stock, less the assessed value of the tangible property assessed 
or liable to assessment, in this state, shall be the correct value of the cor- 
porate franchise of such corporation, company or association for taxation In 
this state. 

"Sec. 4081. If the corporation organized under the laws of this state or of 
some other state or govemment be a raUroad, telegraph, téléphone, express, 
sleeping, dining, palace or chair car company, the lines of which extend be- 
yond the limits of this state, the said board will fix the value of the capital 
stock as herelnbeforè provided, and that proportion of the value of the capital 
stock, which the length of the Unes operated, owned, leased or controlled in 
this state, bears to the total length of the lines owned, leased or controlled in 
this state and elsewhere shall be eonsidered in flxing the value of the corporate 
franchise of such corporation liable for taxation in this state; and such cor- 
porate franchise shall be liable to taxation in each county, ineorporated city, 
town or district through or into which, such lines pass, or are operated, in the 
same proportion that the length of the Une in such county, city, town or dis- 
trict bears to the whole length Of Unes in the state, less the value of any 
tangible property assessed, or liable to assessment, in any county, city, town 
or taxlng district." ' 

Harmon, Oolston, Goldsmith & Hoadly, for receiver. 
W. T. Porter and Joliii R. Sayler, for trustées Cincinnati Southern 
Ry. Go. 
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TAFT, Circuit Judge (after stating the facts as above). The sec- 
tions of the statute quoted above, under which it is proposed to levy 
the tax in this case, hâve been construed by the suprême court of 
the United States. In the case of Adams Exp. Co. v. Kentucky, 166 
U. S. 171, 17 Sup. et. 527, it was held that, taking the whole act to- 
gether, and in view of the provisions of Ky. St. §§ 4078-4081, it was 
évident that the word "franchise" was not employed in a technical 
sensé, and that the législative intention was plain that the entire 
property, tangible and intangible, of ail foreign and domestic cor- 
porations, and ail foreign and domestic companies possessing no 
franchise, should be valued as an entirety, the value of the tangible 
property be deducted, and the value of the intangible property thus 
ascertained be taxed under thèse provisions. It is apparent, more- 
over, from a considération of the opinion filed on the pétition for 
rehearing in 166 U. S. 185-217, 17 Sup. Ct. 604, 607, that, in the judg- 
ment of the court, this intangible property consisted of privilèges, 
corporate franchises, and obligations. Mr. Justice Brewer in that 
case, speaking for the suprême court, said: 

"The franchise to do is an indépendant franchise, or rather a combinatlon 
of franchises, embracing aU things which the corporation is glven power to do, 
and this power to do is as much a thing of value and a part of the intangible 
property of the corporation as the franchise to be. Franchises to do go 
wherever the work is done. The Southern Pacific Eailway Company Is a cor- 
poration chartered by the state of Kentuclty, yet, within the llmits of that 
state, It is sald to hâve no tangible property and no office for the transaction 
of business. The vast amount of tangible property which, by lease or other- 
wise, it holds and opérâtes, and ail the franchises to do which It exercises, 
exist and are exercised in the states and territories on the Pacific Slope. Dp 
not thèse intangible properties,— thèse franchises to do,— exercised in connection 
with the tangible property which it holds, ereate a substantlve matter of taxa- 
tion, to be asserted by every state in which that tangible property Is found?" 

See, also, Bridge Co. v. Dix, 6 How. 541. 

The trustées of the Cincinnati Southern Eailway were given a 
right to construct, maintarn, and lease a railway running from Cin- 
cinnati south through the state of Kentucky. They were vested, 
therefore, with the franchise to construct, own, and lease to an operat- 
ing Company an instriimentality for a public purpose, to wit, a railway. 
This is the intangible property on Which the tax in thé sections 
above quoted is levied, and the question is whether a tax upon 
such a franchise must be paid by the lessee (the défendant company) 
under the terms of the lease. Clause 3 is drawn in as gênerai tenus 
as possible. It was evidently the purpose to secure to the city of 
Cincinnati a net rent, without any déduction for taxation arising 
from its ownership of the Cincinnati Southern Railway. By clause 
3, the lessee agrées to pay ail taxes, assessments, duties, imposts, 
and charges whatsoever which may be imposed during the term, by 
any governmental or lawful authority, upon the premises leased, 
or any part thereof, or upon any business or earnings or income of 
the same, or by reason of the ownership thereof. And it is reçited 
to be the true intent of this clause that ail governmental charges 
upon the property or the income, imposed by any governmental au- 
thority capable of enforcing them, through, upon, or against the 
property of the corporation owning, or the party leasing, the same, 
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shall be satisfled by tbe party of the second part, whatever the form 
in whieb such chàtge may be. The tax against the trustées of the 
OinCinfiati Southern Railway is a tax upon its franchise to construct, 
own, anâ leaee the railway, and is therefore a tax imposed "by reason 
of the ownership" of the railway, and so is within the words of clause 
3. The latter part of clause 3 (the interpreting part thereof) gives 
plausibility to Ûie contention that it limits the meaning of the clause 
to charges "upon the property or income therefrom." Eeading the 
whole clause together, however, I am convinced that the interpre- 
ting words were added for the purpose, not of cutting down what 
had gone befôre, but for the purpose of enlargement, by a spécifica- 
tion that the obligation to pay should exist whether the tax was im- 
posed on the property, or against the corporation owuing it, or 
against the party leasing it; and that the words, "charges upon the 
aforesaid property or income therefrom," were not intended to limit 
the meaning, or diminish the ecope, of the words, "or upon any busi- 
ness earnings or income of the same or by reason of the ownership 
thereof." For thèse reasons, I think the lessee is bound to pay the 
franchise tax levied against the trustées, if that tax is a valid tax. 
I do not pass upon the question whether it is a valid tax against the 
trustées, because that question has not been argued, and no issue is 
made upon it in the pleadings. If it is deemed by the receiver or 
trustées to be a question of sufficient doubt to justify litigation, he 
or they may take such course as they may be advised. Let an order 
be entered embodying this conclusion, and taxing the costs of this 
proceeding against the receiver. 



MERCURIO V. LUNN et al. 

(Circuit Court of Appeals, Sefcond Circuit. April 4, 1899.) 

No. 539. 

L Master and Sbrvakt — iNJtJKY TO Employé. 

In lowering a boom used in discliarging vessel In order to remove the 
block from the end thereof, either of two methods is followed. The boom 
being at the time up, the fall that is around the drum of a winch which 
has been used to elevate' the boom may be payed out either by altering 
the link motion, of the winch by the reversing levier and admitting the 
steam, whereby the drum will revolve in a reverse direction to that in 
which It revolved when the boom was hoisted, or, the steam having been 
Bhut ofC when the opération of elevating ceases, the winch becomes sta- 
tionary, and the fall, its blght being liept well in hand, is gradually surged 
off. A winchman, after the boom had been raised preparatory to lower- 
ing It, on being so dlrected, stopped the winch by turning off the steam. 
Thereaf ter one of the stevedores began slacking the Une, so that it could 
be surged off, wlthout the aid of the winch, and the winchman, after this 
opération began, believing that the rope would hold the boom, left the 
wlneh. He had been detailed only to act as such winchman. Held that, 
as there was no apparent necessity for the winchman remaining at the 
winch, and no lack pf ordinary prudence in his leaving, such act was not 
négligence. 

2. 8amb— Dbfbctivb Applianoks. 

After a boom used In discharging a vessel had been raised to the mast 
by the steam winch, the steam was shut off from the winch, and the 
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stevedores attempted to lower the boom, after taking tiirns of the fall 
around the drum of the winch, by "siirging off." The boom becanie xm- 
manageable, and fell, and injured libelant. One of libelant's witnesses 
testified that the fall was caused by the winch reversing. There was no 
évidence that any part of the winch gave way, or that any cog slipped, 
or that the reversing lever was moved after the opération of elevating 
the boom had ceased, or that the steam was turned on. Libelant's testi- 
mony, which was unsatisfactory, was to the effect that the weight of the 
boom caused the drum to revolve, and the machine to operate in a direc- 
tion the reverse of that in which it was set to go. Experts testified that, 
when the steam had been turned off at the end of the holsting opération, 
to distiirb the mechanism of the winch many tons of weight would hâve 
to be plaeed upon it, unless sonie accident happened to the gear, and 
that nothing could cause the drum to turn in the opposite direction but 
the winch becoming ungeared, or some one shifting the brake in reverse 
order, and turning on the steam. HeM, that the évidence failed to show 
any defects in the winch causing the injury, but that the accident hap- 
pened because that in the process of surging off the rope got beyoud the 
control of the men paying out the fall. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the district 
court, Eastern district of Xew York, awarding to the libelant |5,- 
000 for Personal injuries received by him on board the appellants'^ 
steamer Cleveland in the port of New York, July 1, 1897. 

J. Parker Kirlin, for appellants. 
Francis L. Corrao, for appellee. 

Before WALLACE, LAGOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. A brief mémorandum of the district 
judge States that, in view of the introduction of some additional 
testimony, an opinion, which had theretofore been handed down, 
was withdrawn, and is no longer a part of the proceedings in th& 
action. The record therefore does not contain any findings of fact 
by the district court as to any one of the controverted questions 
of fact. In conséquence, it will be necessary to review the évi- 
dence in some détail. Stevens v. The City of New York, 4 G. G. A. 
268, 54 Fed. 181. The libelant was in the employ «f a firm of steve- 
dores who were engaged in discharging the vessel, and was in- 
jured by the fall of a derrick boom, which was being lowered to 
the deck, in order that a block, which was the property of the 
stevedores, might be removed. So niuch of the cargo as was to be 
left in the port of New York had been discharged, and there were 
on board at the time, ili the vicinity of hatch No. 1, — where the 
derrick was located, — the libelant, two of his fellow servants (To- 
trona and Palese, gangwaymen), the iirst mate, and one of the 
sailors, who had been running the winch, and is spoken of in the 
testimony as the winchman. The niethod adoj)ted for removing 
the block from the end of the derrick boom is concededly a proper 
one. The libelant contends that it is the better raethod. The 
course of procédure is as follows: A fall leads from the boom 
(near its end) to the mast (near its head), and through a block down 
to the wincli. A sufficient number of turus are made around the 
03 r.-S8 
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drum, and, the winch being set in motion, thé drum turns so as 
to haul on the fall, thus elevating the end of the boom and slack- 
ening the chain span, which runs from the mast to the boom end. 
The boom being up, and the chain slack, one of the men climbs the 
rigging, and removes the pin from the chain. The boom is then 
supported only by the fall, and, as that is payed ont, the boom 
descends. A fall that is turned around the drum of a winch, and 
which bas been used to elevate the boom, may be payed ont to 
lower the same in one or other of two ways; either the link motion 
may be altered by the reversing lever, and, steam being admitted, 
the drum will begin to revolve in a reverse direction to that in 
which it revolved when the hoisting was going on, or else, the 
steam having been shut off when the opération of elevating ceased, 
the drum ceased to move, and the fall, its bight kept well in hand, 
is gradually "surged off" as if the turns had been taken around a 
flxed cylinder. Libelant had climbed the rigging, and had drawn 
the pin from the chain span. He then returned to the deck, tak- 
ing his position on the port side of the foremast on the bridge deck, 
to clear the rope for the man who was lowering the fall. The 
boom had descended but a little way, when its speed suddenly in- 
creased, and it came down with a run into the crutch. It was 
fastened to the mast with a gooseneck; and the effect of the fore- 
end striking so heavily into the crutch wap to cause the heel to re- 
bound, and lift the gooseneck out of the sockets. The boom strucii 
the libelant, inflicting severe injuries. There is no controversy 
as to any of the f acts above stated. 
The négligence charged in the libel is : 

"First; in that the sald wiachman negligently and carelessly left ail of a 
sudden the said winch which he was opératlng, contrary to his duty, "by 
reason of which the said winch, being left uncontrolled and unmanaged, made 
the boom * * • fall preeipltately; • * * and, second, in that re- 
spondents » ♦ • failed in their duty to securely and safely place and 
fasten the said boom," etc. 

There is a conflict of évidence as to precisely what passed be- 
tween the mate and the stevedore's men when the latter asked to 
be allowed to lower the boom in order to get the block. It may, 
however, be assumed that he allowed them to undeitake the opéra- 
tion, and that he detailed the winchman, who, haying flnished his 
work, had left the winch, to render such service at the winch as the 
opération called for. 

The flrst witnese called for the libelant (first, not in point of time, 
but in logical order) is Totrona, the gangwayman. From his evi- 
ience it appears that he and the winchman took their positions at 
the winch ; the former on the port side by the drum, the latter on the 
starboard side. Totrona took ûve turns of the fall around the drum, 
and when he was ail ready told the winchman to heave up the boom. 
The winch was started, and the boom raieed up along the mast, slack- 
ening the chain span, whereupon Totrona told the winchman to stop, 
and he stopped the winch by turning off the steam. He could stop 
it in no other way. This situation must hâve continued some little 
time, long enough for libelant to remove the pin, and retum to the 
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deck. Indeed, libelant himself testifled expresely that the boom did 
not begin to descend until lie came on deck. The first half of the 
opération was now concluded, — a part of the opération which in- 
variably required the running of the winch, sinee without the appli- 
cation of the steam power the heavy boom could not be raised. The 
other half — lowering the boom — might be performed, as was said 
before, either by reversing the winch, and running it in the new direc- 
tion, ot without its aid as a moving mechanism. Totrona settled the 
question by beginning to slacken the line (so that it could be surged 
off). The winchman waîted till this opération began, and then went 
away. The witness Totrona says, "j:>iter we began to lower the der- 
rick, the winchman left, believing that the rope would hâve lield the 
boom." We are unable to see any négligence on his part in so 
doing. He had been detailed to act as winchman, had so acted, dis- 
charging his duties properly, until the time came when it was deter- 
mined that the opération of lowering should be concluded without 
further movement of the winch, which was at that time stopped, 
with the steam eut off. There was no further need for his services as 
engineèr of the winch. He had not been assigned to assist in surging 
off the fall. No one supposed that with flve turns on the winch it 
would require more than Totrona to keep it properly in hand during 
the descent. He had handled it unaided during the élévation. There 
was no apparent necessity for the winchman's remaining at the winch, 
and no lack of reasonable and ordinary prudence in his leaving. To- 
trona testifles that he told the winchman to remain ; "to stay at the 
winch, and not to leave it." Witness further says that he so told 
him when there was as yet not much weight on the winch, and no 
indications of trouble; that it was usual for the winchman to re- 
main at the winch; that he did not know the winchman intended 
to go. If Totrona did not anticipate any trouble, and had no expec- 
tation that the winchman was about to go, it is diflficult to crédit 
his statement that he toJd him to etay. Elsewhere Totrona says that, 
when the winch was moving the other way, the winchman being then 
somewhere forward, where he could not see him, he called to him to 
corne back, and he also says that he gave the order only once. It is, 
of course, immaterial whether Totrona asked him to stay or not. 
If reasonable prudence required him to stand by the winch, he would 
be négligent in leaving it; if, on the other hand, his duties ceasefl 
when, after elevating the boom, he had stopped the winch, and it had 
been decided to lower by surging off, and not by any further motion 
of the winch, then there was no négligence in his leaving, although 
Totrona, for no explainable reason, asked him to stay. It may be 
remarked that the testimony of the three Italian witnesses is most 
unsatisfactory and unpersuasive, a circumstance due in part to their 
imperfect knowledge of English. They were examined without an 
interpréter. Libelant says that he understands English "little bit, 
not much," and that he can speak it a little better than Totrona, for 
which reason he was spokesman in the interview with the mate. 
It is manifest from the answers that some of the questions were not 
comprehended. And many of the important questions on the direct 
examination were leading ones. Totrona, proceeding with his nar- 
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rative, tëstifled that when the boom was at about an angle of 45 deg. 
Vfifh. the mast, it "was toc heavy" ; that thé "winch tumed the other 
way [revèrsed], draggiug him along with the line" ; that he called 
to the winchman "to put on steam," and could not hold the line any 
more. There is no suggestion anywhere in the évidence that any part 
of the machine gave way, that any cog slipped, that it got eut of gear, 
or that the reversing lever was moved after the opération of elevating 
the boom had ceased. The contention is that the weight of the 
boom alone (1,500 pounds, part of which was borne by the goose- 
neck) caused the drum to revplve, and the whole machine to operate 
in a direction the reverse of that in which it was set to go. The 
entire testimony of Totrona upon this question of a reverse turning is 
as follows: Direct. "Q: When it became too heavy, did the winch 
turn? A. Yes, sir. Q. What made the derrick corne down after 
that? A. The winch made the boom fall down. ♦ ** * As soon 
as he [the winchman] went, the winch began to turn. Q. Did the 
boom corne down because the winch was turning. and you could not 
hold the line any more? A. Yes, that is it. It was dragging me 
along the Une." Cross: "Q. When you saw this winch turn around 
while you were holding the rope, did it turn towards the bow or to- 
wards the stem? A. Towards the stem." It is, of course, possible 
that the opération of "surging off" may be so conducted that at the 
critical point, W'hen there is an increase of dead weight, some sud- 
den jerk, caused by momentary carelessness, in conjunction with 
moisture or grease on the rope, may cause- the load to gét such an 
advantage of the man handling the fall that he cannot recover it. 
This was the case on The Miami (recently decided in this court ; March 
1, 1899) 93 Fed. 218. And when a rope is running off a drum with 
a constantly increasing rapidity it may well be that an observer, 
excited with the effort to prevent disaster, will flnd it difQcult to 
détermine whether the rope alone or rope and drum both are moving. 
The inhérent improbability of Totrona's narrative is made clear by 
the testimony of claimant's witnesses. Townsend, a stevedore of 
many years' expérience, who showed himself to be entirely familiar 
with the structure and opération of winches, testified that, when the 
steam had been shut off at the end of the hoisting opération, "to de- 
stroy or disturb ail the mechanism of the winch you would hâve to 
place many, many tons of weight on it," unless it runs out of gear by 
any accident, or a cog becomes unshipped. He added, on cross-exam- 
ination: "I don't think any experienced engineer would say that 
winch ever moved in an opposite direction unless it became ungeared, 
unlèss the cog flew out f rom the double-barrel spindle, and ungeared 
the winch, or unless somebody revèrsed the brake, and turned the 
steam on." And to a question by the court: "Nothing could cause 
the drum to turn in the opposite direction but the winch becoming 
ungeared, or somebody having shifted the break in reverse order, 
and turned the steam on." Mancor, an engineer and surveyor to 
Lloyds' Eegister, who has had spécial expérience in the manufacture 
of winches, testified to the same effect. 

To meet this expert testimony, libelant called Fitzsimmons, a 
longshoreman and foreman of the gang in which he and Totrona 
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had been working. This witness testifled, "If the steam was tight, 
and the valve was tight, nothing could reverse the winch," but 
that, if the winch were old, and the steam valve were not tight, the 
weight of a boom would reverse the winch, where the steam was 
turned off. It is difflcult to understand how this could be. If the 
steam valve leaked, one of two things would happen ; either steam 
would pass from the storage side of the valve to the cylinder in 
which it was to do its work, or it would escape out of the machine 
altogether into the open air. In the first case the tendency will 
be to set the winch in motion, — forward if it be set that way, and 
backward if it be reversed. In the second case the pressure on 
the piston will be reduced, perhaps, if the leak be great enough, 
to such an extent that the winch will not lift its load. The propo- 
sition contended for hère, however, is this: Steam admitted to 
the full extent of the valve aperture through the open valve will 
drive the machine so that it will lift; but if it cornes through the 
same aperture in such scanty stream as may flnd its way through 
a leak it will operate, without any change of the reversing mech- 
anism, to drive the machine in a reverse direction. No explana- 
tion of this singular phenomenon is found in the record. The wit- 
ness Fitzsimmons, who was recalled subsequently, and then swore 
that this particular winch leaked (a fact he did not testify to when 
he was first examined), undertook to give an explanation, which 
serves only to disclose his évident lack of any intelligent concep- 
tion of the structure of the machine. The following excerpt will 
suificiently indicate the character of his testimony (he is describ- 
ing the eiïect of a leak in the valve that is turned on to let steam 
to the winch) : "You go ahead and hoist the draft up, and put on 
the steam. When your draft gets up, — the weight of the draft, — 
you hâve got to keep a little steam on. If you don't, the draft will 
come down on deck to you. You hâve to keep a little steam on to 
hold the draft, because, if you don't turn off the steam on a steam 
winch — I don't say the winch will come back because the piston 
rod, — but the barrel of the winch will come back by the weight 
that is on the boom; the barrel of the winch will reverse." We 
give greater weight to the testimony of Townsend and Mancor, 
and of Corbitt, second engineer of the Cleveland. The latter wit- 
ness testifled that a leak between the boiler and the stop valve 
would hâve no effect at ail on the winch; that a leak between the 
stop valve and cylinder would tend to heave it up, if the winch 
had been put to heaving up, and the work had been stopped there, 
and the gear had not been altered; and that, if it was left geared 
to go down, it would go down if the steam leaked. 

Totrona's statement that the barrel of the winch moved in a re- 
verse direction, which is so utterly irreconcilable with the crédible 
expert testimony, is wholly uncorroborated. The libelant, by af- 
firmative answers to six successive leading questions, put by his 
counsel, testifles that from the place where he was standing when 
he was slackening the rope for Totrona he could and did see To- 
trona, and saw the winch turning the other way; but elsewhere he 
twice States that he was on the bridge deck, 10 feet from its edge, 
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witli tlié;^;i^ch on the main àèçk, 10, f eét below ; that lié çôuld not 
sëie tbe winchman nor Totrona (in one place he says he conld see 
the upper paçt of the latter's body), and did not see the winch 
turning, iptpr Totrona paying off the rope;. "The otheç iman/' said, 
the witjiess, "see that, the îhan who wias there." In reply to a 
question by the court, he said that the ônly way he knew Totrona 
was there (and in trouble) was because he heard him call out, "Stop 
the wipch!" Palese, another meînbèr of the gang,, said on the 
direct thàt he saw "when the winch began to turn around," but 
it appeârs from the rest bf his testimony that hè also was on the 
bridge deci, and knew the boom was moTing wheii the winch- 
man left the winch, because he was looking at the rope. The 
movement of the rope would be the same whether the winch were 
turning or the rope rendering. His testimony, like that of the 
other Italians, is very confused, and fuU of inconsistenciee. In 
response to à leading question on the direct he says he heard To- 
trona say, "Stop our winch!" In response to a cross question he 
said he does not know Totrona told the winchman to stop the 
winch. At one time he says that where he was standing he could 
not see, ahd shortly afterwards that heçould. 

tJpon' the ■v^^hole testimony we are not satisfled that there was 
any i*everse niiovement ôf the drum of tbe winch, but are of the 
opinion that the accident happened because, in the process of 
surging off, thè rope got beyond Totrona's control. Libelant, there- 
fofé, bas fâiled to show any négligence of the winchman, or any 
defect in the winch contributing to cause the catastrophe, — a fault, 
be it noted, which is npt charged in the libel. 

The orilyiréniaining charge of négligence to be considered is that 
of "failing to securely and safely place and fasten said boom to 
said mast." The method of fastening was as follows: Two 
wrought-iron bands were fastened around the foremast, about 18 
inches to 2 feet apart. Thèse hâve round holes in them, to receive 
the gooseneck, about 2 inches in diameter and 2 feet long. At the 
top of the gooseneck is a do^ible eye, which recel ves a single eye 
that is bolted on the heel of the derrick boom. A pin passed 
through double and single eye keeps them in place. There was 
no pin or collar in the lower end of the gooseneck, and libelant's 
witnesses testifled that within their expérience it was usual to 
hâve one. The witness Townsend, called by the claimant, ex- 
plains that on the older type of steamers of 15 or 20 years ago, 
where the gooseneck was shaped as its name implies, and was 
comparatively short, it was customary to hâve a pin or a collar; 
but that on modem steamers, where the gooseneck is long ând 
straight, no such pin or collar is ordinarily used. It is very plain 
from the évidence that the boom could not possibly hâve been 
lifted by the heel, except by somé very extraordinary cause, against 
which the shipowners were not reasonably bound to provide. The 
witness Fitzpatrick testifled, in response to a question by the 
court, that the weight of the boom would not hold it in place as 
ordinarily used; that, if it did not hâve this pin in the end, the 
boom would pull it out at any time. "The weight that is coming 
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out of the ship's hold," says the witness, "is on the end of the 
boom, not at the gooseneck. That chain has got ail the weight 
on it. That would pull it ont unless it had something to keep it 
in the gooseneck, and prevent it." The model introduced by libel- 
ant, and conceded to be correct, shows that the chain which sup- 
ports the boom at a proper angle with the mast extends from the 
mast to an iron flllet which surrounds the boom very near its 
outer end, and that it is into an eye on the very same flllet that 
the block is hooked through which the fall for handling cargo is 
rove. Nothing could more clearly show the utter recklessness of 
this man's testimony. No négligence on the part of the vessel is 
shown. The decree of the district court is reversed, with costs, 
and instructions to dismiss the libel. 
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(Circuit Court of Appeals, Ninth Circuit February 27, 1899.) 

No. 467. 

Appbal and Ebrok— Assignment oï Eruoks. 

Under rule 11 of the circuit courts of appeal (31 C. C. A. cxlvl., 90 
Fed. cxM.), on appeal from a décision of the district court in banliruptcy, 
the judgment will be afïlrmed when the record contains no assignment of 
errors except a document, flled in the court below three months after 
the judgment, purporting to be a "spécification and assignment of errors," 
but which formed no part of the grounds on which the court acted in 
allowing the appeal, and was never under its considération. 

Appeal from the District Court of the United States for the North- 
ern District of Califoraia. 

This was a pétition in the district court, sitting as a court of bank- 
ruptcy, by John Lloyd, as assignée in bankruptcy of James Linforth, 
John Bensley, and L. B. Benchley, co-partners under the firm name 
of Linforth, Kellogg & Go., against E. W. Chapman, a creditor of the 
bankrupts, to hâve the claim of such creditor expunged. From an 
order denying the pétition, the assignée appeals^ 

Pierson & Mitchell, for appellant. 
T. M. Osmont, for appellee. 

Before OnJBEET and KOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

KOSS, Circuit Judge. This is an appeal from an order made by 
the district court for the Northern district of Calif ornia on the 14tii 
day of May, 1898, denying the pétition of the assignée of the estate 
of John Bensley, a baukrupt, for the expunging from the files of the 
estate the claim of one E. W. Chapman. 87 Ped. 386. On the part 
of the appellee it is contended, among other things, that the appeal 
should be dismissed, or the decree afûrmed, for the reason that the 
only assignment of errors embodied in the record presented to the 
court and relied upon in the brief of the appellant is a so-called "Sec- 
ond Amended Spécification and Assignment of Errors," flled in the 
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court below August 18, 1898. TMs document constituted no part 
of the grounds upon which. the court below acted in allqwing the ap- 
pealin question, and was never under the considération of tliat court. 
Rule 11 of tlie. circuit courts of appeal (31 G. G. A. cxlTi., 90 Fed. 
cxlvi.) déclares, in plain terms, that tlie plaintiff in error or appeUant 
shall file with the clerk of the court below, with his pétition for the 
writ of error or appeal, an assignment of errors, whicli shall set out 
separately and particularly each error asserted and intended to be 
urged, and that no writ of error or appeal shall be allowed until such 
assignment of errors S'iiall hâve been flled. The rule further déclares 
that such assignment of errors shall form part of the transcript of 
the record, and be printed with it, and that, when this is not done, 
counsel will not be heard, except at the request of the court, and that 
errors not assigned according to this rule will be disregarded; reserv- 
ing, however, to the court the right, at its option, to notice a plain 
error not assigned. The flling of an assignment of errors is thus 
made an essential conditio^n to the granting of a writ of error or the 
allowance of an appeal, and its purpose has been manv times stated 
by the courts. In Doe y. Mining Go., 17 G. G. A. 196^ 70 Fed. 456, 
this court said its purpose is "to apprise the opposite counsel and the 
court of the particular légal points relied upon for a reversai of the 
judgment of the trial court" ; and, further, that "the attempt to make 
the assignment of errors more particular in a brief is not proper." 
"It is in fact," said the court, "an attempt to amend the record in this 
particular without the permission of court." In McFarlane v. Gol- 
ling, 22 G. G. A. 23, 24, 76 Fed. 24, the circuit court of appeals for the 
Seventh circuit said: 

"The requlrement of rule 11 (11 0. O. A. cli., 47 Fed. vl.), that the assign- 
ment of errors shall be filed 'with the clerk of the court below, with the pétition 
for the writ of error or appeal,' was designed to brlng Into the record at that 
time a separate and particular statement 'of each error asserted and intended 
to be urged'; and to a large extent the rule Is a nuUlty If, under gênerai and 
indeflnite spécifications llke those quoted, the appellant may be able af terwards 
to bring forward objections to the deeree or judgment, whlch, when error was 
assigned, had not been thought of." 

In Daifour v. Lang, 4 0. 0. A. 663, 54 Fed. 913, the court said: 

"The purpose of the rule is two-fold,— to advise the adversary as to what 
he is to défend, and to aid the appellate court in reviewlng the case." 

In the case last cited the court showed that rule 11 of the circuit 
courts of appeal is based on the provisions of sections 997 and 1012 
of the Revised Statutes, the flrst of which déclares "there shall be an- 
nexed to and returned with any writ of error for the removal of a 
cause, at the day and place therein mentioned, an authenticated trans- 
cript of the record, an assignment of errors, and a prayer for reversai, 
with a citation to the adverse party"; and the second of which pro- 
vides that "appeals from the circuit courts and district courts acting 
as circuit courts, and from district courts in prize causes, shall be 
subject to the same raies, régulations, and restrictions as are or may 
be prescribed in law in cases of writs of error." 

The assignment of errors, being, as thus seen, essential to the allow- 
ance of an appeal or the granting of a writ of error, becomes an im- 
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portant part of the record, and is one of the tliings upon which the 
trial court acts in granting the writ or allowing the appeal. It is 
pMn, therefore, that such assignment constitutes an essential part 
of the record to be presented to this court, and that it cannot be super- 
seded by a subséquent assignment of errors, — certainly net by one filed 
without leave of the court. In U. S. v. Goodrich, 4 C. C. A. 160, 54 
Fed. 21, the circuit court of appeals for the Eighth circuit held that it 
"will not consider errora the assigriment of which is not made and 
âled in the court below when the appeal or writ of error is allowed." 
In Insurance Co. v. Conoley, 11 G. C. A. 116, 117, 63 Fed. 180, the cir- 
cuit court of appeals for the Fourth circuit held that it would not con- 
sider an assignment of errors not filed in the trial court by the plain- 
tiff in error at the time he filed his pétition for the writ, though the 
trial court, at the time such pétition was filed and the writ of error 
was allowed, granted additional time for flling assignments of error, 
and notwithstanding they were filed within the time granted. See, 
al90, FlaJirity v. Raiiway Co., 6 C. C. A. 167, 56 Fed. 908; Orabtree v. 
McCurtain, 10 C. C. A. 86, 61 Fed. 808; Grape Oreek Goal Oo. v. Fann- 
ers' Loan & Trust Co., 12 G. C. A. 350, 63 Fed. 891; Van Gunden v. 
Iron Co., 3 C. C. A. 294, 52 Fed. 838; Eailway Co. v. Reeder, 22 0. G. A. 
314, 76 Fed. 550; Œty of Lincoln y. Sun Vapor Street-Light Co. of 
Canton, 8 C. C. A. 253, 59 Fed. 759; Deitsch v. Wiggins, 15 Wall. 539. 
Upon the ground that the record does not comtain, and the brief 
of the appellant does not rely upon, any assignment of errors filed in 
the court below at the time of the allowance of the appeal, the judg- 
ment is affirmed. 



MATER y. FT. WORTH & D. C. R. CO. et al. 

(Carcult Court, S. D. New York. Aprll 8, 1809.) 

Removal of Causes — Timb for Filing Pétition. 

Under rule 24 of the gênerai ruies of practice of New York adopted 
January 1, 1896, which provides for the extension of the time for serying 
a pleadlng "by stipulation or order," a stipulation eitendlng the time 
to answer until a date namçd may be regarded as flxlng the time when tha 
défendant Is requlred to answer "by the rule of the state court" wlthin 
the meaning of the remoyal act, and a pétition for removal filed prevlous 
to that date Is In time. 

On Motion to Kemand. 

A. J. Dittenhoefer, for plaintifP. 

Noah H. Swayne, for certain défendants. 

LACOMBE, Circuit Judge. It is contended that the cause was 
removed too late, because, although there had been a stipulation 
between counsel that time to answer might be extended to a date 
subséquent to that on which pétition for removal was filed, no order 
of court to that effect had ever been obtained. Such contentiou is in 
accordance with the décision of this court in Schipper v. Cordage Co., 
72 Fed. 803, and in subséquent cases. As the rules of the state court 
then stood, it was thought that a mère stipulation to extend (without 
order) eould not be construed as requiring answer to be served on the 
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day named, "by the rule of the state court," which is the phrase nsed 
in the fédéral statute. Attention is now called to the revised phrase- 
ology of rule 24 (gênerai rules of practice of the state), adopted Janu- 
ary 1, 1896, which reads as foUows: 

"Rule 24, • * ■ * When the tlmê to serve any pleadlng has been extended 
by stipulation or order for twenty days, no f urther time sliall be granted by 
order exœpt upon two days' notice to the adverse party of the application for 
such order." 

This rule, coupled with the stipulation, may fairly be held to make 
an extension "by rule of the state court," and the removal should be 
held to be in time. The défendant Dodge, who, it is alleged, is a citizen 
of New York, does not seem to be a necessary party. Motion to remand 
denied. 



SCHOOL DIST. OF OITY OF SEDALIA, MO., v. DBWBESB, 

(Circuit Court, W. D. Missouri, C. D^ March 28, 1899.) 

", No. 2,204. 

Limitation of Actions — Avotdance of Bar— Plbading, 

A mère allégation that plaintlfî "had no linowledge or notice" of an 
alleged fraudulent conversion of property, on which the action Is based, 
until a later date, is insulBcIent to avoid tlie bar of limitation; no facts 
showlng either concealment by défendant or diligence on the part of plaln- 
tlff being alleged. 

On Demurrer to Pétition. 

John H. Bothwell and Chas. E. Yeater, for plaintiff. 
William S. Shirk, for défendant. 

PHILIPS, District Judge. This cause has been submitted on a 
gênerai demurrer to the pétition. It îs not deerfled necessary that 
the court should pass upon other questions raised by the demurrer, 
in Tiew of the fact that the demurrer must be sustained on the 
ground that the cause of actionj On the face of thé pétition, is barred 
by the statute of limitations. Waivinè the considération of the 
question as to when plaintifE's cause of action first accrued, as 
against James G. Thompson,; it certainly âcerued, as against the First 
National Bank of Sedalia, not later than the month of July, 1893; 
and, as this suit was not instituted until the 20th day of January, 
1899, more than flve years had elapsed after the cause of action ac- 
crued when the suit was filed. The only attempt on the part of 
the plaintiff to avoid the opération of the statute is the following 
amendment to the pétition, admitted at the hearing of this demur- 
rer, to wit: 

"And, further, plaintiff States that It had no knowledge or notice of the 
fraudulent conversion or sale of said bonds by said Thompson as aforesaid, 
and did not discover the same until after the failure of said bank, tn May, 
1894." ' 

This is wholly insufficient to avoid the statute of limitations in an 
action for money had and received. Wood v. Carpenter, 101 U. S. 
141; Foley v. Jones, 52 Mo. 64; Wells v. Halpin, 59 Mo. 92; Moore 
T. Smelting Co., 80 Mo. 86; Hoffman v. Parry, 23 Mo. App. 20. The 
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demurrer is therefore sustained, with leave to plaintiff to amend its 
pétition, if it so desires, on or before the 20tli day of April, A. D. 
1899. 



MASURY V. AEKANSAS NAT. BANK et al. 

(Circuit Court of Appeals, Eightti Circuit. Mardi 27, 1899.) 

No. 1,110. 

1. COHPOBATIONS — Trahsper OF Stock — Statutory Provistons. 

A provision in tlie cliarter or by-laws of a corporation, or in a gênerai 
incorporation act, tliat stocli shall be transférable only on the boolîs of 
the corporation, is intended to preseribe a mode of transfer as between the 
corporation and a stocliholder, in ail matters relating to the internai gov- 
ernment and management of the corporation, rather than between the 
stocliholder and third parties; and, notwithstanding such provision, a 
stocliholder may devest himself of ail bénéficiai Interest in bis stocli by 
an assignment and delivery of his certlflcate, although no transfer is made 
on the books of the corporation. 

2. Samb — Pledgb of Stock. 

Where a stockholder in a corporation bas pledged his stock as collatéral 
security, by the indorsement and delivery of his certlflcate, a créditer, by 
the levy of an attachment or exécution, can only reach the Interest of the 
pledgor therein, and is not aSded, except in favor of purchasers at a sale 
under exécution who purchase for value and without notice, by a statuts 
providing that stock shall be transferred ouly on the books of the Com- 
pany, 

3. Samb— Public Recokd of Stock Transfeks — Cokstedction of Aekansas 

Statotb. 

The provision of the Arkansas statute (Sand. & H. Dig. 1894, § 1338) 
that, on the transfer of any stock in a corporation, a certiflcate of such 
transfer shall be deposited for record with the county clerk, and that "no 
transfer of stock shall be valid as against any creditor of such stockholder 
until such certiflcate shall hâve been so deposited," is not intended to 
comprehend cases where stock is pledged as security for a debt by a sim- 
ple indorsement and delivery of the stock certiflcate, but applies only 
where the stockholder parts with his entire légal and équitable title by an 
absolute sale; the purpose of the statute being to afCord a record for the 
beneflt of the taxing authorities, or those interested in or dealing with 
the corporation, and who may be entitled to proeeed against the stock- 
holders in case of its insolvency, for which purposes a pledgee is not a 
stockholder. 

4. Samb— Use dp Stock Certificates as Collatéral. 

In view of the large commercial use made of corporate stock certifi- 
cates as collatéral security, it is to the public interest that such use shall 
be simplified and faciiitated by placing such certificates as nearly as 
possible on the plane of commercial paper. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

This case grows out of the followlng facts: On January 12, 1891, Ed. Hoga- 
boom, who was the owner of 400 shares of stock in the Park Hôtel Company, 
an AriMnsas corporiition, of the par value of ?2.5 per share, assigned the cer- 
tiflcate therefor to (ïrace Masury, the appellant and the complainant below, 
as collatéral security for a loan of $10,000 which was that day made by her 
to said Hogaboom. The pledge of the stock was made in the state of New 
York. On May 1, 1800, the Arkansas National Bank, one of the appellees, 
brought a suit by attachment against said Ed. Hog.aboom in the circuit court 
for Garjand county, Ark., and caused the writ of attachment to be levied on 
ihe aforesaid stock, which stood in the name of Hogaboom on the stock book 
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of the hôtel company; It never having been formally transferred on the books 
ol tfte company, although the Btock certlflcate was then held by the appellaht 
In pledge to secure the aforesald Indehtedness, whlch has never as yet been 
pald. In sald attachment suit an order for the sale of the stock to satlsfy 
Hogaboom's Indebtedness to the Arkansas National Bank was subsequently 
made, and the stock was sold by the sherlff of Garland county, Ark., on De- 
cember 17, 1896; but prevlous thereto, on November 20, 1896, the appellant 
had applled to the Park Hôtel Company for the transfer of the stock to her 
upon the books of the company. Such request was not côniplied with, for the 
alleged reason that the stock had been prevlously attached by the Arkansas 
National Bank. Prlor to the sheriff's sale on December 17, 1896, the appe- 
lant gave notice to ail persons présent at the sale, as weH as to the attachlng 
creditor, that the stock certlflcate had been assigned to her In pledge, as afore- 
sald, prlor to the levy of the attachment. 

The laws of Arkansas (Sand. & H. Dlg. 1894, pp. 474, 475, c. 47) contaln the 
followlng provisions relative to the transfer of stock, whlch provisions appear 
to hâve been In force at the date of aU of the transactions aforesald: 

"Sec. 1337. The président and secretary of every corporation organized un- 
der the provisions of this act shall annually make a certlflcate showing the 
condition of the afCairs of such corporation as nearly as tne same can be as- 
certained, on the flrst day of January or of July next precedlng the time of 
making such certificate, in the followlng partlculars, viz.: The amount of 
capital actually pald in; the cash value of its real estate; the cash value of 
its Personal estate; the cash value of Its crédits; the amount of its debts; the 
nAme and number of shares of each stockholder; which certlflcate shall be 
deposited on or bef ore the 15th day of February or of August wlth the county 
cl«rk of the county in which sald corporation transacts its business, who shall 
record the same at length in a book to be kept by him for that purpose. 

"Sec. 1338. Whenever any stockholder shall transfer his stock in any such 
corporation, a certlflcate of such transfer shall forthwlth be deiwsited wlth 
the county clerk aforesald who shall note the time of sald deposlt and record 
it at fuU length In a book to be by him kept for that purpose; and no transfer 
of stock shall be valid as against any creditor of such stockholder untll such 
eeirtiflcate shall hâve been so deposited. * • *" 

"Sec. 1342. The stock of every such corporation shall be deemed Personal 
property and be transferred only on the books of such corporation in such 
form as the dlrectors shall prescribe; and such corporation shall at ail times 
hâve a lien upon ail the stock or property of its members Invested thereln for 
aU debts due from them to such corporation." 

Thls action was brought by the appellant against the appellees to compel the 
Park Hôtel Company to permit a transfer to her upon the books of the corpo- 
ration of the aforesald stock, and to compel the corporation to issue to her the 
proper stock certlflcate upon such transfer. The bill alleged, in substance, 
the foregoing facts. A demurrer was Interposed by the défendants, whlch 
was sustalned, and the bill was dlsmissed for want of equlty. 87 Ped. 381. 
The case cornes to this court on appeal from such decree. 

Caaire E. More (Almon W. Bulkley, Edward E. Gray, W. E. Hem- 
ingway. U. M. Eose, and G. B. Eose, on the brief), for appellant, 
Jacob Trieber (George G. Latta, on the brief), for appellees. 

Before CAU)WELL, SANBORN, and THAYEE, Circuit Judges. 

THAYER, Circuit Judge, af ter stating the case as above, delivered 
the opinion of the court. 

The claim of the Arkansas National Bank, the attaching creditor,^ 
to the 400 shares of stock in controversy, dérives little or no support 
from the Arkansas statute (section 1342, supra), which déclares that 
stock in a corporation shall be deemed personal property, and shall 
be transferred only on the books of the corporation in such form as 
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the directors shall prescribe, and from the further fact that sucli a 
transfer on the books of the stock in controversy had not been made 
when the attachment was levied. In a great number of cases it has 
been held, and such must be regarded as the prevailing rule, that 
such a provision, when found either in a spécial charter or in a gên- 
erai incorporation act, or in the by-laws of a corporation, is intended 
to prescribe a method of transfer which shall be deemed effectuai, 
as between the corporation and its stockholders, in ail matters relat- 
ing to the internai government and management of the corporation, 
rather than to prescribe a method of transfer which must be observed 
as between a stockholder and third parties. Notwithstanding such 
a provision in the charter of a corporation, a stockholder thereof may 
devest himself of ail bénéficiai interest in his stock by a written as- 
signment of the same and a delivery of his stock certificate, or by the 
indorsement and delivery of his stock certificate, or, as some authori- 
ties hold (Cook, Stock & S. §§ 308, 375), by the delivery of his stock 
certificate without indorsement, although no transfer is made on the 
books of the corporation. A transfer of his stock in either of the two 
ways flrst above indicated, although such transfer is not registered 
on the corporate books, estops the stockholder from claiming any 
further title to the stock so transferred, as against subséquent bona 
flde purchasers thereof for value. Bank of Commerce v. Bank of 
Newport, 27 U. S. App. 486-489, 11 C. C. A. 9, and 63 Fed. 898; Hor- 
ton V. Mercer, 36 U. S. App. 234, 18 C. C. A. 18, and 71 Fed. 153; 
Johnston v. Laflin, 103 U. S. 800-804; U. S. v. Cutts, 1 Sumn. 133, 
Fed. Cas. No. 14,912; Continental Nat. Bank v. Eliott Nat. Bank, 7 
Fed. 369-372; McNeil v. Bank, 46 N. Y. 325; Lund v. Mill Co., 50 
Minn. 36, 52 N. W. 268. See, also, Cook, Stock & S. §§ 378, 379, 
465, and the numerous cases there cited ; also Mor. Corp. § 197. 

In view of the doctrine last stated, and in view of anothef rule of 
very gênerai application, namely, that a creditor, by the levy of a 
writ of attachment or exécution, merely succeeds to the rights of his 
debtor in the attached property, whatever the same may be, it follows 
that the attaching creditor in the case at bar cannot main tain its right 
to the stock of the Park Hôtel Company as against the appellant, to 
whom the certificate representing the stock had been indorsed and de- 
livered as collatéral security long prior to the attachment, merely 
because no record of the transfer to her had been made on the books 
of the corporation when the attachment was levied. The pledge of 
the stock being valid as between the pledgor and the pledgee, the 
attaching creditor, under and by virtue of the statute requiring regis- 
tration on the books of the corporation, and by virtue of its purchase 
of the stock at the exécution sale, could at most only assert a right 
to redeem the stock, inasmuch as it was duly notified of the pledge 
prior to the exécution sale, and bought with full notice of the fact 
that the stock was then held by the appellant as collatéral security 
for an unpaid debt. 

It is claimed, however, — and îhis is the principal contention on the 
part of the attaching creditor. — that it aequired a valid title to the 
stock because the gênerai incorporation law of the state of Arkansas 
also provides (section î',i',]S, supra) for the registration of stock trans- 
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fers on the books of the county ç,lerk o| the çounty wbere the corpora- 
tion transacts its business, and déclares, in substance, tbat no transfers 
of stock shall be valid, as agâinst any creditor of à stockholder, 
untilai çertiflcate bas been deçositèd with sucb county clerk. It 
is insisted tbat by virtue of tbis section of tbe statute tbe appellant 
bas no lien on tbe stock in controvçirsy, as agfiiiist tbe attaching cred- 
itor, because a certiflcate of the transfer to ner was npt lodged witb 
tbe county clerk prior to the attacbment. This contention leads us 
to inquire, in the flrst instance, wbether section 1338 of tbe gênerai 
incorporation law was intended to comprebend cases wbere stock in 
a corporation is pledged as security for a debt by a simple indorsement 
and delivery of tbe stock certiflcate, as well as those cases wbere a 
sbarebolder in a corporation parts with bis entire légal and équitable 
title by an absolute sale of bis stock. This question bas never been 
considere4 by the suprême court of tbe state of Arkansas, and is 
theref ore res Integra. 

Sections 1337 and 1338, above quoted in the statement, originally 
formed section 12 of an act entitled "An act to pro>vide for the cré- 
ation and régulation of incorporated companies" (Laws Ark. 1868- 
69, pp. 179-183, c. 92), which was.approyed on April 12, 1869. The 
section as originally enacted is quoted below in a footnote.^ The 
division of the original section into two sections, as tbey now appear 
in Sandels & Hill's Digest of the Laws of Arkansas, was the work 
of the compilers. Looking at the two sections in the fonn in which 
tbey were originally enacted, the inference is a reasonable one that 
the législature had in min4, transfers whereby a sbarebolder parted 
^ith his entire légal and équitable title to the stock transferred, wben 
it declared, in the concluding clause of the section, that whenever a 
stockholder transferred his stock a certiflcate of sucb transfer sbould 
be deposited with tbe county clerk. Wbile tbe act does not in terms 
prescribe by whom the certiflcate of transfer shall be flled, wbether 
by the corporation or by the person receiving a transfer of stock, 
nor what the certiflcate sb^U contain, yet it is fftir to présume that 
the lawmaker intended to say that a person purchasing stock sbould 
obtain a certifiqate from the proper corporate oflScer to the effect tbat 
he had acquired certain shares of stock from a certain person or per- 

1 Sec. 12. The président and secretary of every corporation, organlzed under 
the provisions of this act, sljall annually make a certiflcate showlng the condi- 
tion of the affalrs of such corporation, as nearly as the same can be ascer- 
tained, on the first day of Jànuary or July, next preceding the tlme of mailing 
such certiflcate, : in the f ollowing partlculars, vlz. : The amount of capital 
actually paid in; the cash value of its real estate; the cash value of its Per- 
sonal estate; the cash value of Us crédits; the amount of its debts; the name 
and number of shares of each stockholder; which certiflcate shall be deposited 
on or béfore the 15th day of February, or of August, with the county clerk of 
the county In which sald corporation transacts Its business, who shall record 
the same at length in a book to be kept by him for that purpose; and when- 
ever any stockholder shall transfer his stock in any such corporation a certifl- 
cate of such transfer shall forthvFith be «deposited with the county clerk, as 
aforesaid, who shall note the time of sald deposlt, and record it at full length 
in a book to be kept by him for that purpose; and no transfer of stock shall 
be valid as against any creditor of such stockholder until such certiflcate shall 
hâve been deposited. 
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sons, and cause the same to be deposited with the county clerk as 
one of his muniments of title. The object of the législature in re- 
quiring the county clerk to receive and record semiannual reports 
from the oflScers of corporations, showing their financial condition and 
who were their shareholders, and to register transfers of stock made 
in the meantime in a book kept for that purpose, would seem to 
hâve been to provide a convenient record which might be consulted 
for the purpose of taxation, or for the purpose of ascertaining who 
had control of a corporation and were responsible for its management, 
or who might be proceeded against as shareholders to enforce a stock 
liability in case a corporation became insolvent. Ail of thèse objecte 
will be substantially subserved by holding that the section of the 
act now in question has référence to absolute sales of stock, and that 
it does not comprehend transfers which are effected by a simple in- 
dopsement and delivery of stock certiflcates as collatéral security, 
inasmuch as creditors who thus hold stock in pledge which has not 
been transferred on the books of the corporation are not entitled to 
vote thé stock, or take part in the management of the corporation, and 
ordinarily cannot be proceeded against as stockholders to enforce a 
stock liability. Bank v. Allen, 33 C. 0. A. 169, 90 Ped. 545-552; 
Vowell V. Thompson, 3 Cranch, C. 0. 438, Fed. Cas. No. 17,023; Brew- 
ster V. Hartley, 37 Cal. 15-25; Cook, Stock & S. § 468, and cases there 
cited. 

Moreover, if the section of the act now under considération is con- 
strued so as to embrace a pledge of stock certiflcates, as well as aK«o- 
lute sales of stock, sueh a construction will needlessly embarrass and 
restrict the circulation of such securities, and prevent their use for 
legitimate business purposes. It is a well-known fact that stock cer- 
tiflcates frequently circuîate in places far remote from the home of 
the corporation by which they were issued, that in ail commercial 
centers they are commonly transferred from hand to hand like nego- 
tiable paper, and that they are hypothecated for temporary loans 
by a simple indôrsement and delivery thereof, the latter being per- 
haps the most common use to which such securities are put. In the 
great majority of cases, when stock is merely pledged for a loan, no 
record of the transfer is made on the books of the corporation, and in 
the judgment of laymen the making of such a record seems to be a 
needless formality. The trend of modem décisions has been to en- 
courage the free circulation of stock certiflcates in the mode last 
indicated, on the theory that they are a valuable aid to commercial 
transactions, and that the public interest is best subserved by re- 
moving ail restrictions against their circulation, and by placing them 
as nearly as possible on the plane of commercial paper. In the state 
of Massachusetts, where a différent rule once obtained and was for a 
long time adhered to, — Fisher v. Bank, 5 Gray, 373; Newell v. Willis- 
ton, 138 Mass. 240, — ^a law has recently been enacted which malces the 
delivery of a stock certiflcate, with a written assignment indorsed 
thereon, effectuai to convey a title to the stock as against ail parties, 
thereby conforming the law of that state to the law as it has been 
established by the great weight of judicial opinion in most of the other 
States. In view of the premises, we are of opinion that section 1338 
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does npt require transfers of stock to be registered with the county 
clerk wieii,, as in the case at bar, the transfer consista in a pledge 
of stock cerèiflcates by a simple indorsement and delivery of the same 
to the pledgee. The statute on which the attaching creditor relies 
will accomplish the objects which the législature probably had in 
view by conflning it to cases where stock is sold. It does not in ex- 
press terms require transfers of stock by way of pledge to be registered 
with the county clerk, and, in view of the extent to which such a 
construction of the statute would prevent the use of stock certificates 
for legitimate business purposes, it ought not to be so construed, 
without a clear expression that such was the législative intent 

In conclusion it may be said that it has been very forcibly argued 
in behalf of the appellant that, even if section 1338 does embrace 
transfers of stock by way of pledge, and require such transfers to be 
registered with the county clerk, nevertheless, a holding to that effect 
would not enable the attaching creditor to appropriate the stock 
in controversy, inasmuch as actual notice of the pledge of the stock 
to the appellant was given to the attaching creditor prior to his pur- 
chase of the stock at the exécution sale. Counsel urge with great 
force that actual notice to an attaching creditor of a prior pledge or 
transfer, before the stock is actually sold, should be held tantamount 
to registration with the county clerk, and a décision by the suprême 
court of Arkansas (Byers v. Engles, 16 Ark. 560), construing an 
analogous statute, is cited in support of such contention. However, 
as we hâve reached the conclusion that the case at bar is not within 
the provisions of section 1338, we hâve not deemed it necessary to 
consider the latter contention, or to express any opinion thereon. 
The decree of the circuit court is accordingly reversed, and the case 
is remanded for a retrial. 



ERWIN v. PEKEGO et al. 

(Circuit Court of Appeals, Eiglith Circuit March 6, 1899.) 

No. 1,107. 

1. Mines and Minerals— Conflictjno Cl aims— Venue. 

Under Const. Utali, art. 8, § 5, requiring ail actions to be tried in the 
county wtiere they arose, an action to try title to a mining claim, located 
on land included in another claim on whicli défendant entered, arose in 
the county where the land was situated and the entry made, and not in 
that where the land office in which the défendant' s claim was filed was 
situated. ; 

2. Actions to Tht Title— Complaint. 

An averment, in an action to try title, that plaintiff was the owner of 
the land from a date prior to the commencement of the action, is sufllcient 
to warrant proof of his ownership at any time within that period. 
8. Mines and Minekals—ClAims— Location. 

Rev. St. §§ 2ai9, 2320» 2324, require that, before the locator of a mining 
claim on public lands shall be entitled to same, he shall hâve discovered 
on unappropriated land a mineral-bearing Iode, and shall hâve distinctly 
marked the boundarîes of his claim, bo that they may be readily traced. 
Held, that the finding of the Iode need not précède the staliing of the claim, 
and hence, where a claim was located, and the locator thereafter discov- 
ered a Iode thereon before the claim had been appropiiated by another, 
he had a valid claim thereto. 
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4. Same. 

That part of land on which a miner located a daim was patented to 
anôther without his objection did not prevent liim from including tlie part 
unappropriated in another claim located on adjoining land, and obtaining 
a valld title to the claim so established. 

Appeal from the Circuit Court of the United States for the District 
of Utah. 

Edward S. Ferry, Arthur Brown, and Henry P. Henderson, for 
appellant. 

George Westeryelt and J. T. Richards, for appellees. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

SANBORN, Circuit Judge. Sections 6 and 7 of the act of congress 
of May 10, 1872, now sections 2325 and 2326 of the Eevised Stat- 
utes, provide that any one who has located a mining claim under that 
act may file an application for a patent to it, together with a plat and 
certain fleld notes, notices, and aflfidavits; that for 60 days the 
register of the land office with whom this application is âled shall 
publish and post a notice that it has been made; that, if no adverse 
claim is filed at the expiration of the 60 days, it shall be assumed that 
the applicant is entitled to his patent and that no adverse claim exists ; 
that, if an adverse claim is properly filed, proceedings in the land 
office shall be stayed until the trial and décision by a court of com- 
pétent jurisdiction of the question who is entitled to the right of 
possession of the claim; and that the patent shall issue to the party 
who is adjudged by the court to hâve that right. There was a con- 
fiict between the Iode mining claim Kate F., which was owned by the 
appellant, David D. Erwin, and the Iode mining claim Star, which 
was owned by the appellees, William Perego and Michael F. Clark. 
Erwin applied for a patent to the Kate F. under the act of congress. 
Perego and Clark, as owners of the Star, which included the entire 
area covered by the Kate F., filed an adverse claim, and then brought 
this action in the district court in the county of Summit, in the 
state of Utah, to détermine who was entitled to the possession of 
the area in conflict between the two claims. The case was removed 
to the United States circuit court, and that court heard it, and ren- 
dered a decree in favor of the appellees. 85 Fed. 904. The appellant 
asks a reversai of this decree on three grounds: (1) Because the 
court below had no jurisdiction of the suit; (2) because the appellees' 
pétition was insufflcient to sustain the decree; and (3) because Perego, 
who located the Star claim, did not make his discovery until after he 
had marked the boundaries of his claim. Thèse objections to the de- 
cree will be considered in their order. 

1. Tlie constitution of the state of Utah provides that "ail crim- 
inal and civil business arising in any county must be tried in such 
county unless a change of venue be taken in such cases as may be 
provided by law." Const. Utah, art. 8, § 5. The suprême court of 
that state has held that, under this clause of its constitution, the courts 
of that state hâve no jurisdiction to try any action brought in any 
other county than that in which the cause of action arose. Konold v. 
Eailway Co., 51 Pac. 256. The register of the land oflice before whom 
yÛ F.-30 
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the application for the patent to the Kate F. was filed in this case held 
his oflace in Sait Lake county, in the state of Utah, while the land 
in controversy is situated in Summit county, in that state. The ap- 
pellant insists that the court below had no jurisdiction of this suit, 
beeause the cause of action upon which it is founded arose in Sait 
Lake county, where the application for the patent was filed, while the 
action was brought in Summit county, where the land was situated. 
But the flling of the application for the patent did not create the 
cause of action. Its only effect was to limit the time within which, 
under the act of congress, the action could be advantageously brought. 
The subject of the action was the right to the possession of the land. 
The cause of action arose — it was created — when, in 1895, the appel- 
lant entered upon the appellees' claim, disturbed their possession, made 
a discovery of ore, and located the Kate F. upon it. From that time 
forward the appellees' cause of action existed, and the acts which had 
given rise to it were done in Summit county and upon the land in 
controversy. Actions of ejectment, trespass, forcible entry and un- 
lawful detainer, and, indeed, ail actions in which the real issue is 
which party is, or was at a certain time, entitled to the possession 
of the land, are local in their nature, and necessarily arise where the 
land is situated. This action was properly brought in Summit county, 
where the real estate, the right to the possession of which was in 
controversy, was located. Mosby v. Gisborn (Utah) 54 Pac. 121, 126. 

2. Another objection to the decree is that the pétition of the appel- 
lees was insuflGicient to sustain it, beeause it allèges that Perego was 
the owner, or Perego and Clark were the owners, of the Star claim 
from and after September 5, 1888, while the proof was that their 
title to it did not vest in Perego, who subsequently conveyed an 
interest to Clark, uutil some time in the autumn of 1890. This 
objection was not madè to the évidence in the court below, and it is 
too trivial and frivolous to ' merit considération. An averment that 
one was the owner of land from an earlier date to the time of the 
commencement of the action is certainly ample to warrant proof of 
his ownership at any time within that period. 

3. It is contended that the decree which sustains the location of 
the Star mining claim made by Perego in 1889 is erroneous beeause 
he made no discovery of a mineral-bearing Iode within his claim 
until a year after he had located and marked its boundaries. It is 
insisted that there can be no valid location of a mining claim unless 
the locator discovers the Iode or ledge -v^^ithin the limits of his claim 
before he marks its boundaries. Perego marked the boundaries of 
the Star claim, which is sustained by this decree, in 1889 ; but he made 
his discovery of a mineral-bearing Iode within it in the fall of 1890. 
It was not, however, until October, 1895, that the appellant made the 
discovery and marked the boundaries of the Kate F., upon which 
he relies to maintain his claim to a portion of the land covered by the 
Star. It is not çlaimed that either of thèse locators failed to comply 
with any of the requirements of the acts of congress, or of the stat- 
utes of the state of Utah, or of any of the rules and customs of miners, 
unless the fact that Perego did not make his discovery until after he 
located his claim cohstituted such a failure; and the entire case turns 
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upon that question. If the location which Perego œade in 1889 be- 
came valid at tmy time before October 5, 1895, when the appellant 
made his discovery, that discovery was net made upon unappro- 
priated public land, and was void; and if Perego's location was void 
in 1895, the land was unappropriated, and Erwin's location was valid. 
The acts of congress prescribe two, and only two, prerequisites to 
the vesting in a compétent locator of the complète possessory title 
to a lode-mining claim. They are the discovery upon unappropriated 
public land of the United States within the limits of his claim of a 
mineral-bearing Iode, and the distinct marking of the boundaries of 
his claim, so that they can be readily traced. No appropriation of 
the land is made until both thèse requirements are fulfllled, and until 
that time the Iode and land sought are open to location and appropria- 
tion by any compétent locator ; but when thèse requirements hâve been 
complied with the land is no longer public, but the possession, the 
right to the possession, and the right to acquire the title are irrevoca- 
bly vested in the locator. Kev. St. §§ 2319, 2320, 2324; 1 Lindl. Mines, 
§§ 273, 328, 350; Book v. Mining Co., 58 Fed. 108; Jupiter Min. 
Go. V. Bodie Consol. Min. Ce, 11 Fed. 666, 680; Zollars v. Evans, 
5 Fed. 172, 175; McGinnis v. Egbert (Colo. Sup.) 5 Pac. 652, 655. 
Now, Perego had complied with both thèse requirements âve years 
before the appellant had made his discovery and location on the 
property in dispute. How can the order in which he fulfllled them 
be material to Erwin? He marked the boundaries of his claim in 
1889, and he made his discovery in 1890. If he had again marked 
thèse boundaries on the day he made his discovery, or on the day fol- 
lowing, it is not claimed that his location would hâve been unlawful 
or invalid. But those boundaries were already marked. Why should 
he be required to do the useless act of designating them again? Such 
an act would not enable them to be more readily traced, and no bet- 
ter notice of his claim, or of its nature or extent, would hâve been 
given by puUing down and again establishing the monuments which 
already designated its limits. It cannot hâve been necessary to pur- 
sue this course, since the law never requires the performance of an 
idîe and futile ceremony. Moreover, there is no requirement in the 
législation of congress that the discovery shall be made before the 
location, or that the location shall précède the discovery. The Ee- 
vised Statutes simply provide that both acts shall be completed be-' 
fore the right of possession vests. There is no reason to be deduced 
from the acts of congress or from the nature of the case why a claim 
upon which the location was made before the discovery should be 
held void, while one upon which the discovery was made before the 
location should be held valid; and the rights of thèse locators should 
be left where the congress established them, valid and vested when 
both acts hâve been done, regardless of their order, but void and in- 
eifectual when the rights of others hâve intervened before either act 
has been completed. The order in which the statutory requirements 
for securing a Iode mining claim are complied with is immaterial, so 
long as the rights of others do not intervene before they are complied 
vvith. The marking of the boundaries of the claim may précède the 
discovery, or the discovery may précède the marking; and if both 
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are completed before the rights of others intervene, thé earlier act 
will inure to the beneflt of the locator as of the date of the later, and 
a complète possessory title to the premises will vest in him as of the 
later date. Jupiter Min. Co. v. Bodie Consol. Min. Oo., 11 Fed. 666, 
676; 4 Morr. Min. K. 411, 423; North Noonday Min. Co. v. Orient 
Min. Co., 1 Fed. 522, 531; Zollars v. Evans, 5 Fed. 172, 175; Strepv 
y. Stark (Colo. Sup.) 5 Pac. 111, 114; Thompson t. Sprav, 72 Cal. 528, 
533, 14 Pac. 182; Erhardt v. Boaro, 113 U, S. 527, 536, 5 Sup. Ct. 
560. This conclusion is décisive of the case. The location of 1889 
inured to the beneflt of Perego as of the date of his subséquent discov- 
ery in 1890, and vested in him and his grantee the right to the pos- 
session of the property in dispute from the latter date. 

It is urged in the brief of counsel for appellant that the acts of 
Perego in 1890 did not amount to a discovery, but were the mère 
development of a vein upon which he had made a void discovery on 
September 5, 1888. An examination of the record, however, bas 
convinced us that there is no merit in this suggestion. Perego did 
make a discovery of the Iode in question on September 5, 1888, but 
he made this discovery within the limits of a prior location known as 
the "Gopher Claim," and a part of the Star claim was then located 
on the Gropher claim. In the summer of 1889 the owners of the 
Gopher applied for a patent to their claim under the act of congress, 
and Perego made no claim adverse to that application. He thereby 
lost ail that portion of the original Star claim which was within the 
limits of the Gopher. Enterprise Min. Co. v. Rico-Aspen Consol. 
Min. Co., 66 Fed. 200, 208, 13 C. C. A. 390, 398, 32 U. S. App. 75, 87; 
Eurêka Consol. Min. Co. v. Eichmond Min. Co., Fed. Cas. HHo. 4,548, 
4 Sawy. 302; Kannaugh v, Mining Co., 16 Colo. 341, 27 Pac. 245. 
As his discovery of September 5, 1888, was on the Gopher claim, it 
was not oh the unappropriated public land of the United States; and 
hence his entire claim based upon that discovery was void. Eev. St. 
§ 2319; Belk v. Meagher, 104 U. S. 279, 284; Gwillim v. Donnellan, 
115 U. S. 45, 51, 5 Sup. Ct. 1110. The resuit was that ail that por- 
tion of the Star claim within the limits of the Gopher claim went to 
the owners of the Gopher, and ail that portion without the boundaries 
of the Gopher became unappropriated public land, and subject to 
_ relocation. Thereupon, in 1889, Perego caused the Star claim to be 
' surveyed again, marked its boundaries, and located it on that por- 
tion of his flrst claim that was not within the boundaries of the 
Gopher. In 1890 he made a new discovery of the Iode, and sunk a 
new shaft, within the limits of his claim and without the limits of the 
Gopher. When it was determined, in 1889, that his location of 1888 
was void, Perego undoubtedly had the same right to discover a Iode 
and locate a claim upon that portion of his former claim which re- 
mained unappropriated that any other compétent locator had. His 
failure to secure a valid claim by his location of 1888 did not deprive 
him of the right to try again. It is not necessary that a locator shall 
make the flrst discovery of a vein or Iode within his claim. AU that 
the statutes require is that he shall discover the Iode within his claim. 
The évidence in this record is clear and uncontradicted. not that 
Perego was developing in 1890 the Iode which he had discovered in 
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1888 and had subsequently abandoned, but that he then made a new 
discovery of that Iode within the limits of his relooated claim, and 
that he thereby perfected his possessory title to the premises in 
dispute. The decree below is affirmed. 



UNITED STATES v. TENNANT et al. 
(District Court, D. Washington, N. D. March 25, 1899.) 

CONDBMNATION OP LaND BY UnITED StATBS FOU FOBTIFtCAÏIONS — PROCEDURE 

^New Trial. 

The statutes of Washington which prescribe a spécial procédure for the 
condemnation of land by the state for public use (Balllnger's Ann. Codes 
& St. tit. 31, c, 5, § 5616 et seq.), to which the gênerai practice in civil ac- 
tions is not applicable, do not authorlze the trial court to set aside the ver- 
dict of a jury awarding damages to the landowner, but provide that the 
amount of the award shall be subject to review by the suprême court on 
appeal; and under 1 Supp. Rev. St. (2d Ed.) pp. 601, 780, requiring pro- 
ceedings by the United States for the condemnation of land required for 
fortifications to conform, as near as may be, to the state practice in such 
cases, a district court, in such a proceeding, bas no power to set aside â. 
Terdict and grant a new trial on the ground that the amount awarded a 
landowner is excessive. 

On Motion to Set Aside a Verdict and for a New Triai. 

Wilson B. Gay, U. S. Atty. 

Ellis De Brûler and Scott & McNeny, for défendants. 

HANFORD, District Judge. This is a proceeding for the con- 
demnation of land necessary as a site for fortifications to protect the 
government dry dock at Port Orehard. A spécial jury was impan- 
eled, and the question as to the compensation to he rendered by the 
government to each separate owner of the several tracts of land re- 
quired was flxed by a separate verdict, after hearing the testimony of 
witnesses called by the government and by the owners, respectively. 
In favor of Mrs. Theresa Wood, the owner of several tracts of land, 
containing in the aggregate about 118 acres, the jury rendered a ver- 
dict for the sum of |4,600, and the United States attorney has moved 
to set aside the verdict, and for a new trial, on the ground that the 
compensation awarded is excessive. Considering the testimony as 
to the character and value of Mrs. Wood's land, and the comparative 
value of other land in the vicinity, I consider that the sum of |4,G0O 
is largely in excess of the présent market value of the land, and is 
more than she is justly entitled to receive from the government as 
damages for the taking of her property, and, if I believed that the law 
authorized the granting of a new trial and the resubmission of the 
question of compensation to another jury, I would not hesitate to 
grant the motion of the United States attorney. But the laws of the 
United States provide that proceedings for the condemnation of land 
required. for fortifications shall conform, as near as may be, to the 
practice m condemnation proceedings in the courts of the state in 
which the land is situated, prescribed bv the laws of the state. 1 
Supp. Rev. St. U. S. (2d Ed.) pp. 601, 780. Therefore, the form of 
procédure prescribed by the laws of this state in cases of appropria- 
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tion, of property by the state furnishes a guide whick the court must 
follow, 33 n^r as may be, in the proceedings for acquiring titles f rom 
private owners to real estate required by the United States gOFern- 
ment, and Ûxing the compensation to be paid therefor. See Ballin- 
ger's Ann. Codes & St. Wash. tit. 31, c. 5, § 5616 et seq. This chapter 
of the Code prescribes a spécial proceeding, and the gênerai rules of 
procédure governing the trial of cîril actions is not applicable in con- 
damnation cases. Eailway Co. v. O'Meara, à Wash. 17, 29 Pac. 835. 
The chapter contains no provision expressly CQnferring power upon 
the trial court to set aside the verdict of a jury or grant a new trial, 
and a strong implication that such power is denied by the législature 
arises from section 5624, relating to appeals, which provides that an 
"appeal shall bring before the suprême court the propriety and just- 
ness of the amount of damage in respect to the parties to the appeal." 
I consider that since the law requires the appellate court to review the 
décision of the jury as to the justness of the amount of damages 
avi^arded, and as the proceeding is of a summary character, it would 
be an unwarranted assumption of power for the trial court to inter- 
pose by calling a second jury to fry again the issue between the gov- 
ernment and the property owner as to the amount to be rendered as 
compensation to the owner. The provisions of the chapter through- 
out are consistent with the theory that the détermination of the jury 
as to the ambtint to be awarded to an owner of property taken for 
public use may be reviewed by the appellate court, but not by the 
Judge presiding at the trial, and that there is to be no second trial. 
Section 5620 seems to be mandatory in providing that: 

"Upon the verdict of the jury, judgment shall be entered for the amount of 
the damages awarded to such owner or owners, respectively, and to ail ten- 
ants, encumbrancers, and others interested for taking such land, real estate, 
or premises." 

The most signiflcant provisions, however, are in section 5622. The 
last clause of this section seems to require the appellate court to 
flnally détermine the matter in issue as to the amount of damages, 
instead of remanding cases which hâve been appealed for retrial. 
The language of this clause is as foUows: 

"Provided, that in cases of an appeal to the suprême court of the state by 
any party to the proceedings, the money so paid into the superior court by the 
State as aforesaid, shall remain In the custody of said éourt until the final 
détermination of the proceedings by the said suprême court." 

The section aiso plainly provides that upon an appeal by the owner 
he may "recover a greater amount of damages," and presumably the 
damages may be reduced if the government appeals, as it may. In 
the absence of anything more explicit, it is my opinion that this sec- 
tion must he construed as a direction to the appellate court to finally 
détermine the question as to the amount of damages, and, if the dam- 
ages assessed in the court of original jurisdiction appear to hâve been 
unjust, it is to flx definitely and finally the amount of the damages, 
and render a flnal judgment. Consistently with this opinion, the 
motion of the United States attorney for a new trial in this court 
must be denied. 
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HOBBS V. NATIONAL BANK OF COMMERCE OF KANSAS CITY. 

(Circuit Court of Appeals, "Second Circuit. April 23, 1899.) 

No. 157. 

1. Circuit Co0rt of Appeals — Ambndmbnt of Bill of Exceptions. 

The circuit court of appeals has no power to amend the bill of excep- 
tions. 

2. Same — Recokd on Appeal — Exhibits. 

Exliibits marked on tlie trial are tlieoretîcally flled with. the clerk, and 
become a part of the record; and, if they are omitted from the transcript, 
the circuit court of appeals will direct them to be returned, under Rule 14, 
subd. 3 (31 C. C. A. clvii.; 90 Fed. clvii.), providing that no case will be 
heard, except on a record complète in itself. 

In Error to the Circuit Court of the United States for the North- 
ern District of New York. 

On motion by Edward A. Hobbs, plaintiff in errer, to amend the 
bill of exceptions, to insert matter in transcript of the record, and 
for other and further relief. 

Alpheufi Bulkeley, for the motion. 
Omar Powell, opposed. 

Before LACOMBE and SHIPMAN, Circuit Judges, and THOM- 
AS, District Judge. 

PER CURlxiM. This court has no power to amend the bill of 
exceptions. It appears, however, that the transcript of record 
does not contain ail the exhibits flled with the clerk of the circuit 
court. In practice, upon the trial of a cause exhibits are marked, 
and then returned to the part}- offering them, and retained by him; 
but, theoretically, when marked they are filed with the clerk, and 
become part of the record in the circuit court. It is not disputed 
that among the exhibits thus flled in this cause there should be 
found a document marked "Exhibit 3," and purporting to be the 
articles of association of the Western Farm Mortgage Trust Com- 
pany, of Lawrence, Kan. Rule 14, subd. 3 (31 C. C. A. clvii., 90 
Fed. clvii.) provides: 

"No case will be heard until a complète record, containing in itself, and not 
by référence, ail tlie papers, exliibits, dépositions, and other proceedings, which 
are necessary to the liearing in this court, shall be liled." 

The plaintiff in error may therefore take an order directing the 
clerk of the circuit court to return such exhibit to this court, and 
directing the clerk of this court to print the same as a part of the 
record in this cause. 
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DWYBR et al. t. TJXITED STATES, to Use of ALLENTOWN KOLLING 

MILLS. 

(Circuit Court of Appeals, Second Circuit. April 4, 1809.) 

No. 142. 
1. Action on Bond— Damages. 

Tlie rule that damages in an action on a bond cannot be recovered, in 
excess of the penalty tliereof, does not apply to tlie costs whlcli plaintift" 
incurs by tbe obligor's fallure to pay on demand, and subséquent défense 
of tlie action. 

3. Intbbest— Demand. 

A summons and complaint served in .an action on a bond, where the 
damages are unliquidated, constitute a demand sufflcient to start interest 
running. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This cause comes hère upon writ of error to review a judgment of the cir- 
cuit court, Southern district of New York, In favor of défendant in error, who 
was plaintifC below. The action was on a bond conditioned to pay for labor 
and materials fumished in the érection of a lighthouse in Portland harbor. 
The cause was tried at circuit, and a verdict rendered by the jury (June 24, 
1898) for $11,525.38. Eutry of judgment was suspended for nearly six months, 
apparently to allow défendants to prépare and serve a bill of exceptions. This 
they failed to do, and judgment was entered December 17, 1898, for the 
amount of the verdict, $11,525.38, Interest thereon from renditlon to entry of 
judgment, $336.30, and costs, $953.32; making in ail $12,815. 

Charles J. Hardy, for plaintifE in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEE CURIAM. There being no bill of exceptions, the writ of 
error brings up only the judgment roll, and whatever questions 
may arise thereon. Two assignnients of error only hâve been pre- 
sented in argument, 

1. It appears that the bond was in the amount of $12,000, and 
défendants contend that there can be no recovery in excess of that 
sum. It is well settled that no damages can be recovered in ex- 
cess of the penalty named in the bond, but the costs which plain- 
tiff is made to incur by the obligors' failure to pay on demand, and 
subséquent défense of the action, are within neither the letter nor 
the spirit of the rule. The total amount of the recovery in this 
case, exclusive of costs, is f 11,861.68, — a sum less than the penalty. 
,2. It is further suggested by plaintiff in error that a party is not 
entitled to interest on an unliquidated claim until after demand. 
The proposition is undoubtedly Sound, but we fail to see its appli- 
cation hère. Conceding that the plaintiff's demand was unliqui- 
dated, it appears that the verdict was "for the plaintiff for |10,- 
924°''/ioo, with interest from July 16, 1897, amounting to 
feOO^Vioo, making a total of $H,525='Vioo," It further appears 
that the summons and complaint were served on July 16, 1897. This 
was certainly a demand sufflcient to set interest running. The 
judgment is affirmed. 
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WHEELING BRIDGE & T. RY. CO. v. FRANZHEIM. 

(Circuit Court of Appeals, Faurth Circuit May 2, 1899.) 

No. 277. 
DiEECTiNG Verdict. 

In an action by a corporation against its late président to recover a 
sum alleged to be due, défendant pleaded a set-ofC and eounterclalm, 
but died before trial. Plaintiff, to establish its claim, produced an ac- 
count rendered by défendant after he had eeased being président, show- 
ing a balance due him to a large amount. The account had been volun- 
tarily furnished, and was the only évidence ofCered to support the claim 
of plaintiff, or to impeach the items elaimed by défendant. HHd, that 
It was the duty of the jury to act upon and consider the whole account, 
as tliey could not arbitrarily discrédit the part sbowing a balance due 
défendant; and an order of the court directing a verdict for défendant, 
where the counterclaim was not urged, was not error. 

In Error to tlie Circuit Court of the United States for the District 
of West Virginia. 

This was an action of assumpsit in the circuit court of the United States 
for the district of AVest Virginia, brought by the Wheeling Bridge & Terminal 
Company against Robert H. Cochran, who, up to March 18, 1892. had been 
président of the plaintiff corporation. The suit was instituted August 27, 
1892, and the plaintiff flled as its cause of action an account of debts and 
crédits between it and the défendant, showing a balance in its favor of 
$2,147.22. The défendant pleaded non assumpsit and payment, and filed a 
bill of ofCsets, and afterwards an amended bill of offsets, showing a large bal- 
ance due the défendant. A trial was had, resulting in a verdict on the de- 
fendant's set-off in favor of the défendant, Cochran, against the plaintiff 
corporation for $1,784.98. Upon writ of error to this court, the Judgment was 
reversed, and a new trial directed upon the ground that the défendant had 
been improperly allowed as part of the verdict for coupons upon bonds of the 
plaintiff corporation which matured after the recelver was appointed. 15 C. 
C. A. 321, 68 Fed. 141. Subsequently Cochran, the défendant, died, and Franz- 
heim was appointed his administrator in West Virginia, and on April 9, 1897, 
the case was revived as against him in favor of the plaintiff. and was also 
revived in his favor as against the plaintiff. On April 6, 1898, Charles O. 
Brewster, who, pending this suit, had been appointed receiver to take charge 
of certain property mortgaged by the plaintiff corporation, api)lied to be ad- 
mitted as a plaintiff, claiming that the funds sued for were covered by the 
mortgage, and by order of April 6, 1898, he was made a party plaintiff, and 
he moved the court to dismiss the suit on the ground that the administrator, 
Franzheim, had no property of his intestate in West Virginia, and that a 
judgment against him would be worthless, which motion the court denied. 
On April 7, 1898, the case was tried a second time witli a jury, the only évi- 
dence to support plaintiff's claim being an account, furnished to plaintiff by 
the défendant, showing a balance in defendant's favor; and upon motion of 
the défendant the court instructed the jury to flnd for the défendant. The 
plaintiff, by writ of error, briugs the rulings of tlie trial court hère for review. 

Melville D. Post, for plaintiiï in error. 

Henry M. Russell and Thaj'er Melvin, for défendant in error. 

Before GOFF, Circuit Judge, and MORRIS and BRAWI^Y, Dis- 
trict Judges. 

MORRIS, District Judge. The flrst error aseigned is that the trial 
court denied the motion of the receiver to dismiss the case. We think 
this ruling was clearly right under Code W. Va. c. 126, § 9, which pro- 
vides that a défendant who pleads a set-off or demand against the 
plaintiff shall be deemed to hâve brought an action against the plain- 
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tiff, and that the plaintifl thereafter shall not dismise Ws case with- 
out the défendant'» consent. TSie assignment of error principally 
urged and relied upon by the plaintifE is that the évidence required 
the court to submit the case to the jury, and that it was error to di- 
rect a verdict for the défendant. This raises the question of the légal 
effect of the évidence. The défendant, Cochran, had been, from a 
period prior to 1889 up to March 18, 1892, the président of the plaintiff 
Company. On March 18, 1892, he ceased to be its président, and on 
June 29, 1892, he mailed from Wheeling, W. Va., to E. B. Ferris, its 
secretary in New York City, a statement of his account with the plain- 
tiff Company in which he charged himself with a balance due by him 
as per an account which had been rendered as of February 19, 1892, 
and cash items received by him subsequently, amounting in ail to 
14,046.80. He claimed crédits for items of cash expended and for his 
salary as président at |5,000 a year to March 18, 1892. Tliese items 
amounted to $1,899.58, and are admitted by the plaintiff to be correct. 
He aiso claimed as due him the sum of |7,500 "for services rendered 
generally and as président of the Martin's Ferry Terminal Railroad 
Company from October 6, 1888, and for closing up the aflairs of the 
Wheeling & Eastern Improvement Company with the Martin's Ferry 
Terminal Kailway, and for other services rendered the Wheeling & 
Eastern Improvement Company, taking care of its affairs at Wheel- 
ing since September, 1890, in the absence of its président, George P. 
Bissell, and for services rendered the Wheeling Bridge & Terminal 
Eailway Company after March 18, 1892, as counsel and agent." The 
account thus rendered showed a balance due to Cochran of $5,352.78, 
and by the letter in which the account was sent Cochran demanded of 
the plaintiff company payment of that balance. At the trial the 
plaintiff, to prove its claim, produced the account thus rendered to it 
by Cochran, together with the déposition of Ferris, its secretary, prov- 
ing the receipt of the account and Cochran's letter by him. It also 
gave in évidence the déposition of Ferris, in which he testifled that he 
had met Cochran in 1890, and subsequently in Wheeling, and in Janu- 
aryj 1892, and in March, 1892, in New York, at stockholders' and di- 
rectors' meetings, and that at none of thèse meetings did Cochran make 
claim for compensation for the services for which in the account he 
charged the |7,500. It also offered in évidence a mortgage, dated 
December 2, 1889, from the plaintiff corporation to the Washington 
Trust Company to secure certain bonds, and under which Brewster 
had been appointed receiver of ail the mortgaged property. The 
plaintifl then rested its case, and the défendant, as shown by the rec- 
ord, offered no testimony. 

The question is whether, upon this state of proof, it was error of 
which the plaintiff can compjain to direct a verdict for the défendant. 
The contention of the plaintifl is that the account rendered by the de- 
fendant, Cochran, in which he admitted that he had received the 
money of the plaintifl company to the amount of 14,046.80, was an ad- 
mission against interest by which he was bound, and that the charges 
and claim in his favor on the other side of the same account were items 
which required affirmative proof to support them, or at least that the 
(question should hâve been submitted to the jury for them to pass upon, 
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so that tlie jury, having the whole statement before them, and regard- 
ing it as a statement made by Cochran, might give such weight tp Ms 
statement as to the différent items as tbey thought they were entitled 
to. Tbe plaintiiï contends that the statement of Cochran which is 
put in évidence, so far as it was an admission that Cochran had received 
moneys of the company, was conclusive évidence charging Cochran 
with those sums; and the other part of the statement was a ba,re 
claim of Cochran's, unsupfiorted by any proof whatever. The plain- 
tiff conceded at the trial that the items for salary as président, and 
the cash items claimed by Cochran, were correct, but as to the claim 
for varions services it contended that the account was no évidence to 
support that claim, and that it was entitled before the jury to urge 
that the plaintifï was entitled to a verdict for at least the balance in 
plaintiff's favor if the jury should find that the $7,500 item was unsup- 
iwrted by proof. ïhe trial court, by its direction to the jury, would 
seem to hâve regarded the plaintiff as bound by the account which 
it put in évidence, at least to the estent that, although it was an ad- 
mission by Cochran that he had received certain moneys, for which he 
was accountable to the plaintiff corporation, the admission was ac- 
companied with the assertion that there were sums due him which 
more than counterbalanced the sums so received, which, for the pur- 
poses of the suit, nullified that part of Cochran's admission favorable 
to the plaintiiï, and left the plaintiff without any proof upon which 
the jury could find a verdict for it. It would appear from the record 
that there was no substantial évidence before the jury except the 
account which Cochran had rendered to the company. The other 
testimony of Fer ris was not such as had any probative force, either 
for or against the plaintiiï, so that the question is narrowed down to 
the effect of the account rendered by the défendant containlug crédits 
and débits. Without évidence of any kind to guide them, would the 
jury hâve been justifled in ignoring the part of the account which 
made for the défendant, and in accepting as true only that part in 
which the défendant charged himself? Is it true, with regard to 
admissions, that the jury can reject the part which is in the de- 
clarant's interest, and believe only that which is against his interest? 
(îreenl. Ev. § 201; 2 Tayl. Ev. §§ 725, 726. But the présent question 
is whether, witliout any direct or indirect évidence as to the truth, 
except the account itself, and with no inhérent improbability in the 
claim made by the déclarant, the jury can arbitrarily beliéve one part 
of his statement, and reject the other, and make that arbitrary dis- 
crimination the basis of a verdict. In 2 Tayl. Ev. § 726, speaking of 
the rule that the whole statement must be given in évidence, and 
that the jury must consider how mucb of the entire statement they, 
under the circumstances, consider worthy of crédit, it is said: 

"Simple as this rule appears, its practieal application is not -without dlfH- 
culty. It will therefore be convenient briefly to refer to a few leading déci- 
sions. First, such rule applies equally both to written and to verbal admis- 
sions. Consequently, where a défendant has rendered a debtor and créditer 
account to the plaintiff, which the latter produces in proof of his demand, it 
will be equally admissible in évidence of the defendant's set-off, though the 
plaintiff will be generally at liberty, while relying on the créditer side of the 
account, to impeach items which appear on the debtor slde." 
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In the présent case, the plaintiff merely produced the account, and 
offered no évidence either to support the créditer side or to impeach 
the items claimed by the défendant. The défendant had died, and in 
this second trial it would appear from the record that no attempt waa 
made by his administrator to support his offset by proof, and obtain 
a judgment in his favor against the plaintiff, such as he did obtain 
in the flrst trial. If, at the second trial, Cochran had been living, the 
fact iteelf that he did not testify in support of his claim, and submit 
himself to cross-examination, might hâve béen a circumstance for the 
jury to consider as turning the scale against him. Or, if the account 
had not been furnished by Cochran of his own motion, and it appeared 
that, after having been pressed for an account of moneys in his hands, 
he had rendered an account charging this large item for services, this 
might hâve been said to be a circumstance against him. But the 
déposition of Perris, put in évidence by the plaintiff, shows that Coch- 
ran promptly rendered this account, taking the initiative, and demand- 
ing paj'ment of the balance claimed by him to be due him. The testi- 
mony of Ferris that at the meeting spoken of Cochran failed to say 
anything about this charge for services is of no import, because it is 
not shown that the subject was under considération, or that the time 
had arrived for him to demand compensation. There was, in fact, 
nothing for the jury to act upon except the account, and the whole 
of that was before them, and it was their duty to consider the whole 
of it; and we hâve not been able to discover from the record any 
évidence or any circumstances of any probative force from which the 
jury could rationally détermine that the crédit side of the account was 
true, and the disputed debtor side was ail false. In this failure of 
proof to guide the jury, it does not appear to us that it would hâve 
been right for the trial judge to hâve said to the jury that, while they 
were to consider the whole account, they were at liberty arbitrarily 
to discrédit the part they thought least deserving of belief, when there 
was nothing to guide them to a rational conclusion as to which part 
they should believe. The burden was upon the plaintiff to the end 
to prove its case by a fair prépondérance of évidence. We hâve not 
arrived at our conclusion without some hésitation, but, upon the 
whole, we think that the trial judge was right in deciding that the 
plaintiff had failed, and that there was no sufficient évidence upon 
which the jury could reasonably flnd for it. 

It is also further urged that the funds of the plaintiff corporation 
which had corne to the hands of Cochran were covered by the mort- 
gage, and were properly recoverable by the receiver, but in support 
of this we flnd no évidence in the record. 

It is further urged that Cochran could not, as against other creditors 
of the plaintiff corporation of which he was président, pay his own 
debt with funds in his hands, but that other creditors were entitled to 
sliare with him pro rata. This cannot be conceded, but, if it were, thia 
is an action of assumpsit by the corporation itself, and not a proceed 
ing by creditors, and the défense is nonavailable. 

We flnd no error, apd the judgment is afflrmed. 
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COMMERCIAL ÏRAVELEES' MUT. ACC. ASS'X OF AilERICA v. 

FULTON et al. 

(Circuit Court of Appeals, Second Circuit. April 4, 1899.) 

No. 28. 

1. Appbal— Revibw. 

Tliat the appellate court may be inclined to a conclusion différent from 
that expressed by the jury in their verdict is no ground for disturbing It, 
if there is évidence sufflcient to warrant the court in sending the case to 
the jury. 

2, Accident Insuhancb — Cause op Dbath — Questiok for Jury. 

In an action to recover on an accident policy, the évidence showed that 
insured suddenly fell, striking on a water spout, which left external 
marks on his head and face, and that he died a few minutes thereafter. 
It appeared that deceased was troubled with disease of the heart. Cer- 
tain physlcians testlfled that the phenomena attending deceased's death 
were eharacteristic rather of an injury to the brain, than heart disease; 
and one expert testifled that the injuries to the head and brain described 
by the évidence would hâve been sufflcient to cause death even in the 
case of a healthy heart. Held sufflcient to take the case to the jury. 
8. Hakmless Erroh — Evidence. 

Brror in allowing an expert wltness to testify as to his opinion, based 
upon the facts included in the hypothetical question, and on reading the 
évidence in a former trial, was harmless, where, on an extended examina- 
tion, there could be no doubt in the jury's mind that the professional 
opinion of the witness was based on the facts involved or testifled to on 
the second trial. 

4. Objections Waived. 

An exception to a refusai to dismiss the complaint at the close of 
plaintiff's case was waived when défendant put in his own évidence. 

5. Trial— Réception of Evidence. 

Permission to plaintifC to examine expert witnesses after défendant 
has rested is withln the discrétion of the trial judge. 

In Error to the Circuit Court of tlie United States for the Northern 
District of New York. 

This cause cornes hère upon a writ of error to review a judgment of 
the circuit court, Northern district of New York, entered upon the ver- 
dict of a jury in favor of défendante in error, who were plaintiffs be- 
low. The action was brought by beneficiaries under a policy of insur- 
ance, to recover |5,000 for the death of Thomas K. Fulton. The 
cause has been twice tried. The opinion of this court reviewing the 
flrst trial will be found reported in 24 C. C. A. 654, and 79 Fed. 423. 

W. A. Matteson, for plaintifE in error. 
Chas. A. Talcott, for défendants in error. 

Before WALLACE, LACOMBE, and SHIPM.VN, Circuit Judges. 

LACOMBE, Circuit Judge. Référence may be had to our former 
opinion for an elaborate analysis of the contract. It is sufflcient hère 
to state that the conclusion then reached, and still adhered to, was 
that if the assured under such policy sustained an accident, but "at the 
time it occurred he was suffering from a pre-existing disease or bodily 
inflrmity, and if the accident would not hâve caused the death if he 
had not been aiïected with the disease or inflrmity, but he died because 
the accident aggravated the disease, or the disease aggravated the 
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efEects of the accident," there could be no recovery. On January 1, 
1895, the insured, a man weighing from 180 to 190 pounds, while on 
the sidewalk, waiting for a street car, suddenly fell, striking upon an 
iron water spout which projected a few inches above the sidewalk, and 
which left external, visible marks upon his head and face, in the form 
of abrasions or bruises, not supposed at the time to be of a serions 
character. He died from 15 to 20 minutes after the accident, and was 
buried without any careful examination into the cause of death. 
Three monthe after interment the body was exhumed and an autopsy 
made. It is not disputed that, at the time of his fall, Fulton was af- 
fected with a diseased heart. The primàry question in the case is 
whether the fall produced such an effect upon the brain that he died in 
conséquence of the blow thus received, or whether the fall caused his 
death only by producing such an acute aggravation of the disease of 
his heart that he died, when a man with a reasonably healthy heart 
would hâve lived. The médical testimony is voluminous, and we 
hâve carefully examined it. That we may be inclined to a conclusion 
thereon differiùg from that expressed by the jury in their verdict is 
no ground for disturbing such verdict, if thère can be found anywhere 
in the record évidence suiBcient to warrant the court in sending the 
case to the jury. That there was sufflcient to take the case to them, 
we hâve no doubt. Two, at least, of the physicians testified that, in 
their opinion, death was caused by an in jury to the brain; such opin- 
ion being founded in part upon the assumption in the hypothetical 
question, which elicited such opinion, that immediately after the fall 
Fulton "was unconscious, only exelaiihing, 'Oh!' as he was turned 
over; breathing hard, as if he was blowing something, and with a 
rattling noise; his face not pale, but fresh-looking; and died within 
flfteen minutes to half an hour, without having regained conscious- 
ness." Thèse phenomena, they testify, are characteristic rather of a 
death from in jury to the brain than from heart disease. It is true that 
when, upon cross-examination, the condition of deceased's heart was 
discloeed to them, they both concède that the organic disease of the 
heart may hâve had something to do with the death ; but one of them, 
at least, at the very close of his testimony, testified that the injuries to 
the head and brain described in the narrative of the post mortem 
would hâve been sufQcient to cause death, even in the case of a healthy 
heart. In view of this évidence, and of the testimony of those who 
saw him fall, and picked him up, that his condition, as to color, breath- 
ing, and apparent unconsciousness, was such as is described in the 
hypothetical question, it would hâve been error to direct a verdict for 
défendant. 

Certain exceptions to the admission or exclusion of évidence hâve 
been presented on the argument, and may be briefly -disposed of : 

Plaintiffs, as part of their prima f acie case, called a doctor, to whom 
they put a hypothetical question, which was objected to on the ground 
that "certain facts proven are omitted from the question, and certain 
other facts not proven are included in the question." The witness an- 
swered it, stating that he believed death resulted from some injury to 
the brain. In reply to the very next question, on cross-examination, 
he stated that this opinion was based upon the facts included in the 
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hypothetical question, "and upon reading the évidence in the former 
trial." Defendant's counsel thereupon moved that the answer ex- 
pressing liis opinion be stricken ont, upon the ground that it was based 
upon some record he had read, as well as upon the question put to him. 
The motion was denied. Manifestly, this was error. The jury linew 
nothing about the évidence in the former trial. There was therefore 
nothing to indicate to them upon what assumed facts the witness 
predicated his opinion, nor whether bis assumptions as to such facts 
were warranted by the évidence or net. We are of the opinion, how- 
ever, that the error was harmless. The same witness was recalled 
in rebuttal, and an extended direct and cross examination fully dis- 
played the grounds upon which he based the opinion, which he reiterat- 
ed. There could hâve been no doubt in the jury's mind that the wit- 
ness' professional opinions were based upon the facte proved or testi- 
fied to on the second trial. For a similar reason, it will not be neces- 
sary to discuss the objections to various other hypothetical questions. 
Ail the experts were subjected to such extended examinationsi that 
their opinions, under every hypothesis possible under the testimony, 
were elicited. 

The exception reserved to the refusai to dismiss the complaint at 
close of plaintiffs' case was waived when défendant put in its own évi- 
dence. The exception to exclusion of part of an answer by Dr. Boggs, 
examined on commission, is unsound. The part excluded was hear- 
say. The questions put to the same witness as to his own state- 
ments made in the death certificate were objectionable in form, inas- 
much as they assumed the existence of a document not proved; but 
the witness' answers showed precisely what statements he did include 
in that document, and it was legitimate cross-examination to ascertain 
what statements the witness had made on the subject out of court. 
The permission accorded to the plaintiffs to examine expert witnesses 
after défendant had rested, in the peculiar cireumstances of this case, 
was within the discrétion of the trial judge. 

Of the remaining exceptions to rulings upon questions of évidence, 
some hâve been covered by what has been said as to hypothetical 
questions, some refer to matters within the discrétion of the court, 
and the remainder are either unsound, or trivial and unimportant. 

A number of exceptions were reserved as to the charge, and as to 
refusais to charge. None of them need be discussed. The charge 
most carefuUy conformed to the opinion of this court upon the first 
appeal, and could hâve left no doubt in the jury's mind as to what it 
was necessary to find in order to give plaintiffs a verdict. That their 
finding in favor of the plaintiffs was, as défendant contends, against 
the weight of évidence, is a matter not open for discussion hère. The 
judgment of the circuit court is affirmed. 
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SABRAZIN V. W. R. IRBY CIGAR & TOBAOCO 00., Lîmited. 

(Circuit Court of Appeals, Fifth Circuit. April 11, 1899.) 

No. 788. 

1. Jddgmbnt as Evidbnce— Proop of Absignmbnt m Insolvenct. 

Under the law of Louisiana, a judgment acceptlng a cession of a debt- 
or's property in insolveney proceedings Is final, and can only be set aside 
by an appeal, or in an action of nullity. 

8. Evidence — Admissibility op Part of Judiciai, Recoud. 

It is tbe settled rule in Louisiana tliat tlie production of tlie entire record 
in insolveney proceedings is unnecessary, where it is souglit only to prove 
a single fact, or a certain part of such proceedings. 

3. GENERAL ASSIQNMENT BY InSOLVENT— PrOPERTY InCLUDED. 

The insolveney lavr of Louisiana requires the cession of ail the property 
of a debtor seeliing to avail hlmself of Its provisions; and an acceptance 
of such cession by the court vests ail the debtor's property in his cred- 
Itors, whether enumerated in his schedule, or whether he so Intended, or 
not. Such a cession and an acceptance carry with theni the property 
in a trade-marli, unless it is strictly personal, so as not to be assignable. 

4. TbADE-MaBKS— ASSIGNABILITY. 

A registered trade-mark for a brand of smoking tobacco, the only es- 
sential feature of which is the name of the brand, is not personal to the 
Indlvidual registering it, but may be transferred. 

5. Samb^Registby Act— Eppbct on Tbanspbr. 

The registry of a trade-mark under the act of March 3, 1881, confers 
no property rights slmilap to those acquired under the patent or copyright 
laws, vyhich are grants by the United States, but merely brings pre-exlst- 
Ing rightB which the proprietor may hâve at common law within the eog- 
nizance of fédéral courts in cases wherein it is alleged in the pleadings 
that such trade-mark is used in connection with commerce with foreign 
countries or Indlan tribes; otherwise, suits relating to trade-marks, wheth- 
er registered or not, involve no fédéral question; nor does their registry 
bring them within the provisions of the patent laws, as to the formalities 
required for their transfer. 

In Error to the Circuit Court of the United States for the Eastem 
District of Louisiana. 

This action was brought by Oherî E. Sarrazin, a citizen of Mississippi, 
agalnst the W. R. Irby Clgar & Tobacco Company, Limited, a corporation or- 
gajoized under the laws of the state of Louisiana, and domiciled in the city of 
New Orléans, to recover damages for the alleged Infringement of a trade-mark 
("Klng Bee," etc.) for smoking tobacco. The infringement is alleged to hâve 
been commltted In the years 1896, 1897, and 1898. The plaintiff avers in his 
pétition that he registered his sald trade-mark In the United States patent 
office as provlded by the act of congress of March 3, 1881, and that on the 
14th day of December, 1886, a certiflcate of registry was issued to him. It 
is further averred that, prior to and since the reglstration of sald trade-mark, 
he has been placing the same upon smoking tobacco and cigarettes, which 
hâve a well-known réputation and sale through the United States and Mexico 
and Central America. The location of the defendant's Infringement is no- 
where set forth In the pétition, except In glvlng the domicUe of the défendant 
corporation In the city of New Orléans, and there Is no averment that the 
défendant corporation has ever Infringed the said trade-mark in trade and 
commerce with Indian tribes or in foreign countries. The défendant flled 
three exceptions to the plaintifC's demand, as foUows: "(1) This honorable 
court is wlthout .iurlsdlction, as a court of law, to hear and détermine the case 
made by plaintiff, and that this action must be dismissed for want of jurls- 
diction. (2) That the plaintiff's pétition fails to disclose any cause of action 
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agalnst thls défendant. (3) That If the sald Cherl B. Sarrazin ever had nny 
♦Itle to the Bald trade-mark subséquent to May 26, 1893, which title this de- 
fendant dénies, the sald Oherl B. Sarrazin on the 20th day of the month of 
June, 1894, took the beneflt of the Insolvent law of the state of Louislana, and 
by proceedtags duly filed in the dvil district court for the parlsh of Orléans, 
Btyled 'Chéri E. Sarrazin v. Hls Credltors' (No. 43,051 of the docket of sald 
court), he made a surrender of ail of hls property to hls credltors, and cannot 
now be heard to malntaln thls suit, because whatever tltle he bas passes by 
the sald surrender to hls saJd credltors under and by vlrtue of the proceed- 
ings aforesaid." On the trial of the exceptions a jury was walved by stipu- 
lation In wrltlng, and the matters of law and of fact contalned In the excep- 
tions were submitted to, and tried by, the court. The court found, as a mat- 
ter of fact, "that on June 20, 1894, the plalntifC, G. B. Sarrazin, made a ces- 
sion of ail hls property, under the Insolvent laws of the state of Loulsiana, 
in the civil district court for the parish of Orléans, In sald state, and that on 
sald day the sald cession was accepted by the Honorable F. D. Klnj judge 
of sald civil district court, for the beneflt of the credltors of sald plaintiff," 
and, as matter of law, "that by reason of sald cession of property, and the 
nature and character of the alleged trade-mark set out In the plalntifC's 
pleadlngs, and as shown by the exhlblts thereof, sald plaintlff cannot malntaln 
thls suit," and thereupon entered a judgment that the thlrd exception of the 
défendant be sustained, and the suit be dlsmissed at plalntifC's cost, wlthout 
préjudice. On the trial of the case, as shown by the bill of exceptions found 
In the record, counsel for the défendant ofCered In évidence, to be read befor» 
the court, a certified copy of the pétition of the plaintlff, Cherl E. Sarrazin, 
offering a cession to hls credltors in hls Insolvency proceedings, and a copy of 
the order of the court accepting the same, to which counsel for plalntifC 
objected on the ground that the same was only a part of the record, and 
that the entire record should hâve been offered, and not a part thereof. 

In this court the errors asslgned are as follows: "(1) Because the court 
erred when he permitted only a part of a record to be iatroduced In evldence,^ 
to wlt, the pétition of the plaintlff in insolvency proceedings before a court 
of the state of Louislana. (2) Because the court erred when he ruled that 
a syndic of an insolvent has control of property not wlthln the borders of the 
state of Loulsiana. (3) Because the court erred when he permitted an In- 
frlnger of a trade-mark to set up title In an assignée or syndic of an insolvent. 
(4) Because the court erred when he ruled that a trade-mark registered under 
the act of congress of 1881, used among foreign nations and In^lan tribes, 
was subject to the laws of the state of Louislana. (5) Because the court 
erred when he ruled that a trade-mark registered under the act of congres» 
of 1881 could be transferred in the manner declded, belng a violation of a 
contract and section 8 and articles 3, 6, and 8 of the constitution of the 
United States. (6) Because the court erred when he ruled that a gênerai 
assignment In Insolvency operated as a transfer of the trade-mark, if sald 
property was not placed upon the schedule of the Insolvent, and never clalmed 
by the syndic or credltors of the Insolvent, nor In any manner disposed of un- 
der the assignment. (7) Because the court erred when he ruled that a debtor 
was obliged to comprehend In his surrender any property that Is not subject 
to be seized and sold In exécution agalnst hlm. (8) Because the court erred 
when he ruled that an assignée or sj-ndlc In Insolvency, or a receiver of ail 
the property of a debtor, appointed under the laws of a state, by vlrtue of a. 
gênerai assignment or .ippointment, acquired title in a trade-mark or patent 
right. (9) Because the court erred when he ruled that Personal property of 
any description conld be claimed by a syndic for the benefit of the credltors 
of an insolvent. until there had been a delivery of said Personal property as 
is required under tlie laws of the state of Louislana. (10) Because the court 
erred wUen he ruled th.Tt a trade-mark of which the name of i>laintiff in error 
formed a part could be assigned. for It is openly trading in the name of 
another. (11) Because the court erred when he ruled that an assignment 
would vest the sj-ndic of an insolvent with title to a trade-mark. unless signed 
in n-rltiug In the présence of two witnesses. conveying tlie spécifie property 
or ri.L;l]t in said trade-mark, and duly recorded m the Uuited States patent 
olîlue." 

03 F.-40 
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W. E. Stringfellow and T. M. Gill, for plaintiff in error. 
E. H. Parrar, E.-B. Kruttschnitt, B. F. Jonas, andHewes T. Gurley, 
for défendant in error. 
Before FARDEE, Mc(X)EMICK, and SHELBY, Circuit Judges. 

PAEDEE, Circuit Judge (after stating the facts as above). Wliere 
thiere is an issue of fact in the circuit court, and a jury is waived, and 
the cause submitted to the court, as permitted in sections 649, 700, 
Eev. St., there is nothing to review in the appellate court, except (1) 
rulings of the court in the progress of the trial, if excepted to at the 
time, and dulj presented by a bill of exceptions ; and, (2) when the find- 
ing is spécial, the review may extend to the détermination of the suf- 
âciency of the facts found to support the judgment Under the juris- 
prudence of the state of Louisiana, the judgment accepting the cession 
in insolvency proceedings is a final decree, which can only be set aside 
by an appeal, or in an action of nullity. State v. Green, 34 La. Ann. 
1027. IJnder the same jurisprudence, it has been settled that the 
production of the entire record in mortuary and in insolvency pro- 
ceedings, in order to prove a single fact or date, or a certain part of 
the proceedings, is not necessary. Mcintosh v. Smith, 2 La. Ann. 
756; Succession of StafEord, Id. 886; Price v. Emerson, 14 La. Ann. 
141; Succession of Broom, 14 La. Ann. 67; Henderson v. Maxwell, 22 
La. Ann. 357. It is difiScult to see what injury could resuit to the 
plaintiff from the introduction of only part of the record, or what ad- 
vantage would resuit to either party from the introduction of the 
whole record. The bill of exceptions does not show what particular 
issue the certiflcate was offered to prove, and we can only infer the 
relevancy of the certiflcate for.any purpose from the issues between the 
parties. The fact found by the trial judge is to the effect that the 
plaintiff, Sarrazin, had sold, assigned, and transferred ail title and 
ownei^shipr to his trade-mark, if, as a matter of law in the state of 
Louisiana, such trade-mark was embraced within the property ceded. 
The law of Louisiana requires a cession of ail the property of the in- 
solvent debtor, and, upon actiëptance of the cession by the court, vests 
such property immediately in the creditors. Eev. St. La. § 1791. It 
seems to be now settled beyond dispute that both in the state and 
fédéral courts a cession does include ail the property of the debtor, 
whether the same is mentioned in the schedule of his property, or 
whether the debtor intended to surrender it, or not. The cession of- 
fered, and accepted by the court, vests the property of the debtor in 
the creditors, in any and every event. Muse v. Yarborough, 11 La. 
521; Dwight v. Simon, 4 La. Ann. 490; Bank v. Horn, 17 How. 157; 
Geilinger v. Philippi, 133 U. S. 246, 10 Sup. Ct. 266. 

Every trade-mark is assignable, together with the business in which 
it is used, unless it is strictly personal. Kidd v. Johnson, 100 U. S. 
617; Chemical Co. v. Meyer, 139 U. S. 547, 11 Sup. Ct. 625; Warren 
V. Thread Co., 134 Mass. 247; Nervine Co. v. Eichmond, 159 U. S. 302; 
16 Sup. Ct. 30. If a trade-mark belongs to the class of assignable 
trade-marks, it is transferred, by the opération of an insolvency or 
bankrupt law, to the assignée, as part of the bankrupt's assets. There 
is nothing in the pétition to show that the plaintiff's trade-mark was 
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anything but the name "King Bee," which could be in no sensé Per- 
sonal. In an appendix to the bill of exceptions, there appears to be an 
application for the registrj of the plaintifE's trade-mark, wherein the 
plaintifif states that his trade-mark consists of the worde "King Bee." 
After describing minutely the medals, rosettes, and other détails, in- 
cluding his own name as the manufacturer, be adds, "The medals may 
be omitted and changed at pleasure without materially altering the 
character of my trade-mark, the essential features of which are the 
words 'King Bee.' " This does not describe a trade-mark requiring 
the skill of a particular individual to be exercised in the manufacture 
or sélection of the goods upon which it is to be used. See Warren 
V. Thread Co., supra. 

The plaintiff in error, laying great stress upon the registry of his 
trade-mark, has presented his case as though, because of the alleged 
registry, it is one arising under the laws of the United States, and as 
though patents and copyrights and trade-marks are in some wise identi- 
cal as property rights, and in any assignment and transfer the same 
statutory rules prevail. His assignments of error therefore cover 
a number of propositions which are so well answered in the brief of 
the learned counsel for the défendant in error that w^e quote therefrom 
as foUows: 

"The plaintiff's counsel attempted in the lower court, and are attempting 
hère, to confound a trade-mark with a patent, and to liken the registry law of 
March 3, 1881, to the patent acts. There is no analogy whatever between 
them. Patents and copyrights are spécifie grants made by the congress to 
Inventors and authors under a spécial clause in the constitution, and the au- 
thorlty of the congress over the same is exclusive. The congress has no au- 
thority over trade-marks, as such, and for this reason tbe original trade-mark 
laws of July 8, 1870, and August 14, 1870, were declared unconstitutional and 
void by the suprême court in The Trade-Mark Cases, 100 TJ. S. 82. The court 
in that case declined to décide whether the congress, under the power to 
regulate commerce with forelgn eountries, etc., might, as to such commerce, 
regulate the trade-marks used in such commerce. Judge Miller, In declding 
the case, used this language on the nature of a trade-mark: The right to 
adopt and use a symbol or a devlee to distinguish the goods or property made 
or sold by the person whose mark it is has long been recognized by the com- 
mon law, and the chancery courts of England and of this country, and by the 
statutes of some of the states. It is a property right, for the violation of 
which damages may be recovered in an action at law, and the continued vio- 
lation of it wiU be enjoined by a court of equity, with compensation for past 
infringement. This exclusive right was not created by the act of congress, 
and does not now dépend upon it for its enforcement. The whole System of 
trade-mark property, and the civil remédies for its protection, existed long 
anterior to that act, and hâve remained in full force sinee its passage.' In 
1881 the congress adopted a law relative to the registry of trade-marks used 
In forelgn commerce and with the Indian tribes. If this law is constitutional, 
it must be pitched on the power to regulate commerce. We hâve no désire 
to contest this question hère, as it does not pertain to this case. The statute 
is extremely narrow, and it does not attempt to cover the infringement of 
trade-marks used within the United States in state and interstate commerce; 
and the fédéral courts hâve no jurisdiction to enforee any rights or claims 
under said law, iinless it is averred by the plaintiff that the défendant is in- 
frlnging in the matter of foreign commerce or with the Indian tribes. Luyties 
V. Hollender, 21 Fed. 281; Schumacher v. Schwencke, 26 Fed. 818; Graveley 
V. Graveley, 42 Fed. 2G5; Ryder v. Holt, 128 U. S. 525, 9 Sup. Ct. 145; Man- 
ufacturing Co. v. Ludellng, 22 Fed. 823. The registry of a trade-mark under 
this law adds nothing to the right of ownershlp therein (except jurisdiction 
in the United States court, of doubtful constitutionallty), and takes nothing 
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away from «nch ownershlp (see language of Wheeler, J., tn Schumacher T. 
Schwencke, supra, and of Bond, J., in Graveley v. Graveley, supra). In a 
suit ûot pltched npon the statute (i. e. In a suit between dtiïens of différent 
States, aUeglUK Infrlngement generaUy, covering state and Interstate com- 
merce), the fact that the tradê-marli In question Is registered. Tel non, is a 
matter of utter Irrelevance. The counsel are laboring under the error of con- 
foundlng the trade-marli, or the rlght to the same, with the reglstry thereof, 
or, rather, wlth the mère certiflcate of such reglstry. Sections 10 and 11 of 
the act make it as clear as possible that the act does not In any manner 'pre- 
rent, lessen, Impeach or avold,' any remedy or rlght, or 'unfavorably afiCect 
any daim to a trade-marlc' either before reglstry, after reglstry, or even 
after the term of reglstry bas expired. Nor does this act make reglstry any- 
thlng but prima facle évidence of ownershlp, so that one may be the regis- 
tered owner, and another the actual owner. It thus appears that trade-marks 
do not lie tn the sphère of patents and patent rights. The latter are gov- 
ernmental grants of exclusive privilèges, and the fédéral government is glven 
sole and exclusive législative authorlty over them. The other are mère com- 
mon-law rights of property in devices used in trade to deslgnate orlgin, qual- 
ity, grade, or source of manufacture of certain articles. Thèse rights of prop- 
erty dépend on the gênerai fundamental rights of Indlviduals, and the stat- 
utes of the différent States. If they can be afCected by fédéral législation at 
ail. it Is only wlthln the sphère of commerce between the States, wlth forelgn 
nations, and with the Indian tribes." 

None of the assignments of error are well taken, and tlie judgment 
of the circuit court is afiSrmed. 



BREWSTER v. EVANS. 

(Ch-cult Court of Appeals, Flfth Circuit. April 11, 1899.) 

No. 781. 
Appeal— Time for Taking. 

Where a wrlt of error was not sued out untll more than six months 
after the expiration of an extended tlme allowed after Judgment for 
préparation of a blU of exceptions, nor within that time after the blll 
of exceptions was actually signed and filed, it is too late to give the cir- 
cuit court of appeals Jurisdlctlon, and cannot be alded by a showlng that 
the blll was not returned promptly to counsel after belng signed by the 
Judge. 

In Error to the Circuit Court of the United States for the Northern 
District of Mississippi. 

T. M. Miller, for plaintiff in error. 
J. M. Stone, for défendant in error. 

Before PARDEE, McOOKMICK, and SHELBY, Circuit Judges. 

PAEDEE, Circuit Judge. The judgment sought to be reviewed in 
this cause was entered on the 14th day of June, 1897, and the court 
adjourned for the term on the same day. A bill of exceptions was 
signed by the judge on the Ist day of September, 1897, and was filed 
in the clerk's oflQce on the Ist day of October, 1897. The record does 
not show any order of the court nor agreement of counsel extending 
the time within which a bill of exceptions might be taken, nor does it 
show any other excuse for failure to seasonably présent a bill of excep- 
tions. As the case is presented by the record, the trial judge had no 
authority to sign and allow a bill of exceptions after the term at which 
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the judgment was rendered. Muller t. Ehlers, 91 U. S. 249; Ward v. 
Cochran, 150 U. S. 597, 14 Sup. Gt. 230. Couneel for the défendant 
in error, however, admits that the court gave an order allowing the 
plaintiff in error 60 days witbin which to présent his bill of excep- 
tions. The bill was not flled within 60 days. Counsel for plaintiff 
in error tenders his affldavit "that the bill of exceptions in said cause 
was presented to the judge of said district within the time prescribed 
by law and the order of the court; that the same was not returned for 
quite a long while to counsel for appellant for examination, and this, 
and this only, delayed the suing out of the writ of error, — the same 
being sued out promptly upon 1±e receipt of the bill of exceptions by 
counsel." The writ of error was sued out on April 28, 1898, — more 
than 6 months after the bill of exceptions was signed by the trial 
judge, and more than 10 months after the entry of the final judgment. 
Whether an order by the trial court giving time within which to pré- 
pare and hâve allowed a bill of exceptions bas the effect of a motion 
for a new trial, held under advisement by the court, in determining 
when the time within which a writ of error may be sued out under the 
act of 1891, need not be decided, because the 6 months allowed by said 
act had elapsed in this case, whether we count from the actual date 
of entry of the judgment, or from the expiration of the 60 days allowed 
by the court, or even from the day when the bill of exceptions was 
signed by the trial judge. We are clear that the writ was sued out too 
late to give this court jurisdiction. See City of Waxahachie v. 
Coler (recently decided) 92 Fed. 284. Writ of error dismissed. 



IRVINE V. ANGDS et al. ^ 
(Circuit Court of Appeals, Ninth Circuit February 13, 1899.) 
No. 438. 
L MONET Paid— VoLtrNTKBR— Payment Made bt Claimant to Protect Prop- 

KRTT DDRING LlTIGATION. 

A decree adjudged that the défendant In the suit held certain mlnlng 
stock as trustée for the complainant, and directed its transfer on payment 
by complainant of a sum found due the défendant for disbursements, and 
which was made a lien on the stock. The défendant appealed from the 
decree to the suprême court, claiming the stock as absolute owner. Pend- 
Ing the appeal, assessments were made on the stock, the payment of which 
was necessary to prevent the stock from being sold, and which the de- 
fendant paid. The decree below was afflrmed, after which, for the flrst 
time, the complainant tendered payment of the sum thereby found due 
the défendant. Held, that the appeal taken by fbe défendant was only an 
exercise of a légal right, and could not be regarded as wrongf ul, although 
a répudiation of the trust; and as, In any event, he was entitled to protect 
his lien on the stock, his payment of the assessments was not offlclous 
nor the act of a volunteer, and that on the complainant's taking ad- 
vantage of the decree after its afflrmanee, and obtaining from the court a 
transfer of the stock, he at once became liable as upon an implied promise 
to repay to the défendant the amount of such assessments, as havlng been 
made to his use and beneflt. 
L Limitation of Actions — Aochual dp Cause dp Action. 

A cause of action to recover the money paid on such assessments dld 
not arise until the complainant In the suit availed himself of the decree 

1 Rt'hp.artng denled May 23, 1899. 
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by taldiig a ttansfer o( the stock, and {hus obtaining the beneflt of such 
paym^nts; and an action thereon would iiQt be barred under the Cali- 
fornia statuteiiintU two years from that tlme. 
3. Evidence— Admissions by RECono. 

When it appears from the bill of exceptions that the évidence upon the 
trial consistes of admissions of fact made by the parties in bpèn court, the 
circuit Court of appeals will treat such admissions as équivalent to a formai 
case agreed, and thereupon direct the circuit court to rendçr a proper judg- 
ment upon such undisputed facts. 

In Error to thé Circuit Court of the United States for the Northern 
District of California. 

George W. Towle, Jr., for plaintifE in error. 
Pierson & Mitchell, for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

DE HAVEN, District Judge. This was an action at law to recover 
from the defendtints, as executors of the will of James G. Fair, de- 
ceased, the sum of |15,190.60, paid by.plaintifif on account of assess- 
ments on certain shares of stock alleged to bave been held by him, 
at the time of such payment, in trust for said Fair. The complaint 
further allèges that the money paid by plaintiff on account of said 
assessments was so paid at the spécial instance and request of Fair, 
and to his sole use and bçiiefit. It appears that on March 28, 1874, 
the plaintiff exeeuted an instrument in which he declared that he was 
the owner of an undivided half of certain mining property, known as 
the "Morgan Mine," and held said half intereet equally for himself 
and one R. H. Sinton, and therein promised that, whenever said mine 
should be sold or otherwise disposed of, he would account to said Sin- 
ton, his heirs or assigns, for one-half of the proceeds of such sale 
or other disposition of the property, after thë payment of ail neces- 
sary expenses theretofore or thereafter to be incurred "in and about 
the property up to the time of such sale or other disposition thereof." 
The plaintiff, on April 9, 1875, convoyed the property mentioned to the 
Morgan Mining Company for 9,997 shares of the stock of that company, 
and by raean assignment one Dunham became the owner of the in- 
terest of Sinton in the property described in the trust instrument, and 
entitled to the shares of stock for which such interest had been ex- 
changed. Thereafter, on June 29, 1875, Dunham applied to the 
plaintiff for an accounting, and offered to pay whatever expenses had 
been incurred by him in relation to such trust property, and demanded 
an assignment of the stock for which such trust property had been 
exchanged. The plaintiff refused to render an account, denied the 
trust, and claimed to own ail of said shares of stock. Dunham there- 
upon commenced an action in the circuit court of the United States, 
Mnth circuit, for the Northern district of California, against Irvine, 
the plaintiff herein, in which he asked to hâve the trust declared and 
for an accounting, and on May 3, 1876, he assigned to James G. Fair 
ail of his interest in the shares of stock and matters involved in said 
3,ction of Dunham v. Irvine, and the action was thereafter prosecuted 
by Fair in the name of Dtinham. Such proceedings were had therein 
that on December 24, 1879, a decree was entered in that action to the 
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effect that this plaintiff held 4,998^ of the sliares of the stock of 
the Morgan Mining Company under the trust declared in the instru- 
ment hereinbefore referred to, subject, however, to the payment of 
the sum of $14,221.76, found by the decree to be due him on account 
of the payment by him of netessary expenses as contemplated by said 
déclaration of trust; and it was further adjudged that upon the pay- 
ment to thig plaintiff by Dunham, or his assigna, of the sum of 
$14,221.76, within 60 days after the date of the decree, wlth interest, 
he should transfer to Dunham, or assigns, said stock. On the day 
when this decree was entered, the plaintiff herein took an appeal 
therefrom to the suprême court, and the decree was subsequently af- 
firmed by the suprême court. 4 Sup. Ct. 501. It was admitted upon 
the trial that on April 30, 1884, James G. Fair tendered to the plain- 
tiff herein the whole amount found to be due him by the said decree 
of the circuit court of the United States, with interest thereon, but no 
tender of any part thereof was made prior to the détermination by 
the suprême court of plaintiff's appeal from that decree. This tender 
was refused by plaintiff, and Fair thereupon paid the amount so ten- 
dered to a commissioner appointed to receive the same by the final 
decree in the action of Dunham v. Irvine, and the shares of stock 
in controversy in that action were by the commissioner, acting under 
the power vested in him by such decree, transferred to Fair. It 
was also admitted that between the date of taking the appeal from 
the decree of the circuit court in Dunham v. Irvine, and its final 
détermination by the suprême court, on April 4, 1884, the plaintiff 
herein paid $15,190.60 on account of assessments duly levied by the 
Morgan Mining Company upon the shares of stock in controversy in 
said action, and which, by the decree of the United States circuit 
court therein, he was adjudged to hold in trust for Dunham or his 
assigns; that, if thèse assessments had not been paid, the stock would 
hâve been sold; and "that each of said assessments was paid by 
Irvine from his own funds at the last moment that the same could 
be paid before the said shares would otherwise hâve been lawfully 
offered for sale and hâve been lawfully sold to satisfy such several 
assessments, and that such payments were each and ail made by said 
Irvine to protect said shares from being sold." There was, however, 
no évidence given upon the trial tending to show that such assess- 
ments were paid by plaintiff upon the express request of Dunham or 
Fair. Upon the foregoing facts, which are not disputed, the circuit 
court found that, at the time of paying the assessments referred to, 
the plaintiff claimed to hold the shares in his own right, and not in 
trust for James G. Fair, and that each and ail of the assessments 
upon the said shares of stock so paid by the plaintiff were paid by 
him for his own use and for the protection of his own interests, and 
not at the instance or request of James G. Fair, nor for his use 
or benefit; that the payment of said assessments was not neces- 
sary to be made by the plaintiff to protect or préserve the interest 
of James G. Fair in the shares of stock, or in or to any part thereof, 
nor was such payment made "by the plaintiff as trustée of said shares 
of stock, or for account thereof or of said James Gr. Fair"; that, at 
the time of paying such assessments, plaintiff did not hold the sharea 
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of stock as trustée of James G-. Fair, "but held-the same wrong- 
iully and without the consent of said James G. Fair; apd was, as to 
the holding of the same, an involuntary trustée, and by opération of 
law solely." And it was further found that, during the whole time 
referred to in the complaint, "the said James Gr. Fair, as the plaintiff 
well knew, was the owner of said shares and desired to hâve the pos- 
session thereof, and to hâve the same transferred to his own name 
upon the books of said corporation, and to pay ail the assessmenta 
levied thereon, but the plaintiff, wrongfully and in dieregard of the 
rights of said James G. Fair, at ail times held said shares of stock 
adversely to said James G. Fair, and claimed the same to be, and 
treated the same as, his own iudividual property." As a conclusion 
of law from thèse and other findings not necessary to be hère stated, 
and for the reasons given in its opinion, reported in 84 Fed. 127, the 
circuit court held that the plaintiff was not entitled to recover, and 
judgment was thereupon entered in favor of the défendants. The case 
is brought hère by the plaintiff in the action on a writ of error to 
reverse this judgment. 

The errors assigned présent the gênerai question whether the find- 
ings of the circuit court above referred to are not opposed to the 
admitted facte as hereinbefore stated, the assignment of errors set- 
ting forth that upon such admitted facts the court ought to hâve 
found as facts that, at the time of paying the assessments thereon, 
the plaintiff' in error held the shares of stock referred to in the com- 
plaint and findings as the trustée of Fair, upon the express trust 
established by the decree in Dunham v. Irvine; that the payment of 
such assessments was necessary in order to protect the interest of 
Fair in said shares; and that the amount paid by the plaintiff in 
error on account of such assessments was paid for the use and beneflt 
of Fair. The conclusion of the circuit court that, in making the pay- 
ments which are the foundation of this action, the plaintiff in error 
was not acting as the trustée of James G. Fair under the trust found 
to exist by the decree in Dunham v. Irvine, ie clearly correct. He was, 
at the time when such payments were made, actively engaged in re- 
pudiating that trust, and was prosecuting an appeal to the suprême 
court for the purpose of securing a reversai of the decree by which 
it was established. The fact, however, that, iii paying the assess- 
ments referred to, the plaintiff was not acting as the trustée for James 
G. Fair and solely for his beneflt, is not sufScient to defeat this action, 
îf there is any other independent ground upon which it can be main- 
tained; and whether or not such other ground exista will now be 
considered. The complaint may be construed as containing a count 
for money paid by the plaintiff in error for the use and beneflt of Fair. 
The right to maintain an action for monèy paid to the use of an other 
is based upon équitable principles, and it was said by Chancellor Wal- 
worth, in Wright v. Butler, 6 Wend. 284: 

"Thèse actions on the money counts are resorted to as substltutes for bllls 
lu chancery, and ought to be encouraged whenever the law affords no other 
remedy, and where a court of equlty woUld compel the défendant to repay to 
the plaintiff a sum of money which the latter had been compelled to pay for 
his beneflt." 

See, also, Hunt v. Amidon, 4 Hill, 345, 34a 
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To sustain such an action, the plaintiff is required to provo a pay- 
ment of money, or the transfer of property of value, to the use of the 
défendant, and, where the payment or transfer was made without 
préviens request, the proof must also show either a subséquent express 
or implied promise to repay, or that the payment was not officiously 
made by the plaintiff. 

"Where no express order or request has been given, it will ordinarily be 
sufficient for the plaintiff to show that he has paid money for the défendant 
for a reasonable cause, and not ofReiously." 2 Greenl. Ev. § 114. 

And in Keener, Quasi Cont. p. 388, the author says: 

"No one officiously paying the debts of another can maintain an action 
«ither at law or in equity to recover from the debtor the money so paid. ïo 
hold othervvise would be to hold that a person has a right to thrust himself 
officiously upon another as his creditor. If, however, the payment made, 
though made witliout request, is not regarded in law as having been of- 
ficiously made, the party so paying is entltled to be reimbursed by the debtor 
to the extent that the debt, as between the debtor and himself, should, in 
equity and good conscience, hâve been paid by the debtor." 

This is only the statement of very familiar and well-settled prin- 
ciples of law. A mère volunteer is not entitled to be repaid money 
which he has expended for the beneflt of another. Who is a "volun- 
teer," within the meaning of this rule? A volunteer is one who has 
paid the debts of another without request, when he was not legally 
or morally bound so to do, and when he had no interest to protect in 
making such payment. One who pays the debts of another under 
such circumstances officiously intrudes himself into business which 
does not concern him, and his right to compel reimbursement is not 
reeognized by law in the absence of a subséquent promise upon the 
part of the debtor to repay. But neither a previous request to pay 
nor a subséquent promise to reimburse need be proved to warrant 
a recovery in în action like this, when it is shown that the plaintiff 
was, for the protection of his own property, or the préservation of a 
lien held by him on property, compelled to pay what the défendant 
himself ought to hâve paid. The payment under such circumstances 
will not be deemed to hâve been officiously made, nor will the plaintiff 
be looked upon as a mère volunteer or intermeddler in matters in 
which he has no interest or concern. Let us now consider the appli- 
cation of this gênerai rule of law to the admitted facts of this case. 
When plaintiff in error paid the assessments mentioned in the com- 
plaint, Fair was the real owner of the shares of stock upon which 
such assessments were levied, subject, however, to a lien thereon 
held by plaintiff in error, and which lien Fair, as the assignée of Dun- 
lii-ra, was required to satisfy as a condition précèdent to his right to 
receive from plaintiff in error a transfer of the légal title to such stock. 
Thèse were the respective rights of plaintiff in error and Fair at that 
time, as such rights had been previously determined by the decree of 
the circuit court in the case of Dunham v. Irvine, and thereafter 
afflrmed bv the suprême court upon appeal. See Irvine v. Dunham. 
111 U. S. 327, 33.5, 4 Sup. Ct. 501. There can be no doubt that, if 
the plaintiff in error had acquiesced in the decree of the circuit court 
in that case, and it had then become necessary for him to pay assess- 
ments upon such stock in order to préserve the lien thereon given to 



(334 93 FEDERAL REPORTER. 

him by that decree, such payment by him would not be regarded as 
ofiScious, and he would, under the law, as already stated, be entitled 
to recover the amouiit so paid from the bwner of the stock. 

Was thig right to protect his ascertained lien upon the stock, and 
to look to Fair for reimbursement in the event that Fair should 
ânally be adjudged to be the owner of the stock, lost or affected by 
his appeal from that decree? We do not think the appeal can be 
given such effect. The plaintiff in error was not bound to accept the 
decree of the circuit court as final, and, in submitting the question 
involved in the action of Dunham v. Irvine to the final and décisive 
judgment of the suprême court, he only exercised a légal right, and 
such action of his cannot be regarded as wrongful, nor did he thereby 
become a wrongdoer. By taking the appeal he rendered himself 
liable, in the event of the afïirmance of the decree, to anewer such 
damages and costs as are provided by law for the failure to prosecute 
an appeal with efEect, and he subjected himself to no other risk or 
liability. The lien given him by the decree was not destroyed by the 
act of taking such appeal, and his right to such lien was afflrmed by 
the subséquent judgment of the suprême court. This being eo, it 
would seem to follow that he had precisely the same right to make 
payments to protect the title of the property in controversy in that 
action, while the appeal was pending, as if such appeal had not been 
taken. He was not simply an adverse claimant to the stock without 
any right or title to protect at the time of paying the assessments 
referred to. The entire controversy between the parties at that time 
related only to the nature and estent of the interest of the plaintiff 
in error, — he claiming to be the absolute owner of the stock, while 
Fair was contending for the afflrmance of the decree of the circuit 
court, which gave to plaintiff in error a lien upon the stock; and 
althqugh the claim of the latter, that he was the owner of both the 
légal and équitable title, was not ûnally sustained by the court, still 
the law will not treat him as an ofûcious volunteer in making pay- 
ments necessary to protect the title to the property in litigation in 
that action, and in which he had a conceded interest to the estent of 
the lien flnally established in his favor. There can be no presumption 
that the payment of the assessments, under thie circumstances we 
hâve stated, was intended by the plaintiff as a mère gratuity to Fair, 
and as such payments were not oiïiciously made, when Fair availed 
himself of the beneflt arising therefrom by taking a transfer of the 
légal title to the stock, under thé decree of the circuit court, he at once 
became liable, as upon an implied promise, to repay the plaintiff in 
error the amount thus paid, such payments being, in légal efEect, to 
his use and beneflt; and this should hâve been the finding of the 
circuit court upon the admissions contained in the bill of exceptions. 

The case of Homestead Co. v. Valley R. Co., 17 Wall. 153, is 
clearly distinguishable from this. That case was an équitable action 
involving the title to certain lands, and, pending the litigation, the 
Homestead Company, complainant in the action, paid taxes on the 
property in dispute; and, in passing upon the question of the right of 
that Company to be reimbureed on account of such payment, the court 
in that case said: 
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"It seems that the appellants, during thls litigation, pald the taxes on a 
portion of thèse lands, and claim to be reimbursed for this expenditure in case 
the title is adjudged to be in the défendants, on the ground that they paid 
the taxes in good f aith and in ignorance of the law. But ignorance of the 
law is no ground for recbvèry, and the élément of good faith will not sustain 
an action where the payment has been voluntary, without any request from 
the true owner of the land, and with a full Ivnowledge of ail the facts. 
* ♦ * It is true, in accordance with our décision, the taxes on thèse lands 
were the debt of the défendants, which they should hâve paid; but their 
refusai or neglect to do this did not authorize a contestant of their title to 
make them its debtor by stepping in and paying the taxes for them, without 
being requested so to do." 

The language quoted shows that in that case the party seeking reim- 
bursement on account of taxes jiaid was an adverse claimant, having 
no interest whatever in the land in litigation therein, and upon 
which such taxes were levied, and the décision of the court is based 
on this fact; while, in the case we are considering, the plaintiff in 
error did hâve a lien upon the stock upon which the assessments paid 
by him were levied, and it was necessary for the préservation of this 
lien that such assessments should be paid. 

There is no flnding upon the issue presented by that part of the 
answer of défendants in error in which the statute of limitations is 
pleaded as a défense \to the action. This omission to flnd, however, 
is not material, as tlie action is not barred upon the admitted facts. 
Under subdivision 1 of section 339 of the Civil Code of Procédure of 
the State of California, "an action upon a contract, obligation, or lia- 
bility, not founded upon an instrument of writing," must be brought 
within two years after the cause of action accrues, This is the pro- 
vision of law applicable to the case under considération. In our 
opinion, there was no implied promise upon the part of Fair to repay 
the plaintifif in error the amount paid by him on account of the assess- 
ments referred to, until May 21, 1884, on which day Fair availed him- 
self of the beneflts arising from such payments by taking a transfer 
of the légal title of the stock under the decree of the circuit court. 
The complaint in this action was flled April 13, 1886, and therefore 
within two years after the cause of action for money paid by plaintiff 
in error to the use and benefit of Fair accrued. Ail of the material 
facts having been agreed upon by the parties at the trial, as shown 
by the bill of exceptions, there is no necessity for a new trial of the 
action. In accordance with the views expressed in this opinion, the 
judgment will be reversed, and the cause is remanded to the circuit 
court, with directions to render judgment upon the admissions of the 
parties contained in the bill of exceptions, in favor of the plaintiiï in 
error, for the sum of $15,190.60, with légal interest thereon from May 
21, 1884, and costs. 
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CRAMER V. SINGER MFG. CO. » 
(Circuit Court of Appeals, Nlntb Circuit February 13, 1899.) 
No. 472. 

JtTDOMBNTS— PAKTias BSTOPPBD— ASSUMINO DeFBNSK. 

If one net a party of record, nor in prlvlty wlth a party of record, désires 
to avail liimself of the judgment as an estoppel on the ground that he In 
fact defended the action, he must not only bave defended It, but must 
hâve done so openly, to the knowledge of the opposite party, and for the 
défense of hls own interests. That he employed the attorneys for the 
défendant, and paid ail the expenses of the défense, wiil not avall hlm, 
where this was not known to the plaintlfC. 

In Error to the Circuit Court of the United States for the Northern 
District of California, 

The plalntlfif in error was the plaintlff in an action brought against the 
Singer Manufacturing Company for the Infrlngement of letters patent No. 
271,426, for an Improvement in treadles for sewing machines, Issued January 
30, 1883, to Herman Cramer. The défendant, among other défenses, pleaded 
that, In an action brought on May 31, 1893, Jolntly against the défendant and 
one WlUls B. Pry for infrlngement of the same patent, from whlch action the 
présent défendant had been dlsmlssed for want of service upon it, a verdict 
and judgment had been rendered in favor of the said Wlllis B. Fry, and against 
the plaintlff, whlch was a bar to the présent action. Upon the trial in the 
circuit court, before Judge Beatty, the défendant. In support of Its défense 
of a former adjudication, produced in évidence the judgment roll in the same 
court in the case of Cramer v. Manufacturing Co., 69 Fed. 74, and the opinion 
of JudgC; McKenna, before whom sald cause was tried; and supplemented the 
same wlth the testlmony of Wlllis B. Fry, who testlfled that he was, when 
sald action was commenced, and ever slnce had been, the gênerai agent of 
the Singer Manufacturing Company for the entlre Pacifie coast; that the 
business of the company was selllng sewing machines; that the Singer Manu- 
facturing Company paid the expenses of the défense In that suit, and pald 
the defendant's attorney's fees; that, in taking dépositions for the défense in 
the East, the company, at hls request, furnîshed hlm the models and the In- 
formation necessary for hls défense; that he dld not personally furnlsh hls 
own coimsel; that the counsel were In the case at the start, and contlnued 
after the Singer Manufacturing Company was dlsmissed; that, at the time, 
he dld not know about the expense, but when the bllls were flnally pald they 
were pald by the company; that he never pald a single dollar of the expense 
of defendlng that suit out of hls own funds; that he had no agreement or 
understandlng wlth the company that they were to relmburse hlm if he were 
mulcted in damages; that he made no arrangements wlth them regardlng It; 
that he was présent at ail tlmes durlng the trial, and testifled as a wltness, 
and asslsted counsel in the préparation of the défense, aud asslsted them in 
looklng up évidence, by seeing experts, and employing people for the purpose 
of huntlng up machines; that some of the bllls may hâve been paid from 
the San Francisco office; that, durlng ail the time he acted as agent of the 
company, he recelved a salary, and also a commission on the account of sales 
made by hlm in hls terrltory. On the évidence so ofCered, the court Instructad 
the jury to return a verdict for the défendant, upon the ground that the judg- 
ment In the case of Cramer v. Manufacturing Co. was a bar to the présent 
action. 

J. H. Miller and Crittenden Thornton, for plaintiff in error. 
Chas. K. OfBeld and Wheaton & Kalloch, for défendant in error. 

Before GILBERT and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

1 Rehearing denied May 23, 1899. 
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GILBEKT, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The principal question presented on the writ of error is whether 
the circuit court erred in ruling that, upon the évidence adduced by 
the défendant, the judgment in favor of the défendant in the case of 
Cramer v. Manufacturing Co. is res judicata as to the présent suit. 
That judgment was held to be binding upon the plaintiff in this 
action, not for the reason that the Singer Manufa'cturing Cîompany 
was in privity with Fry, or sustained such relation to him that it 
was bound by a judgment against him, but for the reason that it took 
an active part in the défense of that action and paid the expenses 
thereof. In so holding, the circuit court applied the well-settled rule 
that one who, for his own interests, assumes the défense of an action, 
is bound by the judgment as if he had been a party thereto or in 
privity with the défendant. But it must not be overlooked that the 
rule is subject to the limitation that, in order that one not a party who 
has assumed the burden of the défense of an action shall be bound by 
the judgment therein rendered, his connection with the défense must 
be open and known to the opposite party. In Herm. Estop. 157, it 
is said: 

"If one not a party of record, nor in privity with a party of record, to a 
judgment, desires to avail himself of the Judgment as an estoppel, on the 
ground that he in fact defended the action resultlng In the judgment, he must 
not only hâve defended that action, but must hâve done so openly, to the 
knowledge of the opposite party, and for the défense of his own interests. 
ïhat he employed an attorney who appeared for the défendant of record, 
and appeared as a witness for the défendant, is not sufflcient." 

The same doctrine is f ound in 2 Black, Judgm. § 540 ; Freem. 
Judgm. § 189; Andrews v. Pipe Works, 22 C. C. A. 110, 76 Ped. 166; 
Lacroix v. Lyons, 33 Fed. 437; Schroeder v. Lahrman, 26 Minn. 87, 
1 N. W. 801; Association v. Rogers, 42 Minn. 123, 43 N. W. 792; 
Allin's Heirs v. Hall's Heirs, 1 A. K. Marsh. 425. 

On referring to the évidence in the présent case, it will be seen that 
it falls short of showing that the Singer Manufacturing Company had 
such relation to the défense in the case of Cramer v. Manufacturing 
Co. that it can plead the judgment in that case in bar of this action. 
So far as the évidence discloses the facts, the company's connection 
with the former litigation was secret. The company was not présent 
in court, nor was ifs participation in the défense open and apparent. 
The défense was conducted by Fry and his attorneys. That the com- 
pany defrayed the expenses of the défense, and paid the défendant'» 
attorneys, is not shown to hâve been known to the plaintiff. It is not 
even shown that the company at any time bound itself to Fry or to 
his attorneys to pay any portion of the cost of the litigation, or to 
assist therein. The plaintiff was not chargeable with notice of 
the company's connection with the case from the mère circum- 
stance that the attorneys who, at the beginning of the suit, ap- 
peared for both défendants, subsequently conducted the défense 
on behalf of Fry. Even if that circumstance, by itself, were sufiS- 
cient to convey some kind of notice to the plaintiff of the com- 
pany's interest in the suit, its eflect was more than overcome by 
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the fact that the company, although it was originally made a party 
défendant, declined to be a défendant, and availed itself of its right 
to cause the action to be dismissed as to itself, and withdrew from 
the open connection with the case. Thêre was in this fact a dis- 
tinct intimation tp the plaintifÈ that the company désir ed to place 
itself in an attitude where it should not be bound by any judgment 
that might be rendered in that case, but would be left free to liti- 
gate its rights thereafter. This was further evidenced by the fact 
that, by the terms of the judgment entry then made, the action 
was dismissed as to the Singer Manufacturing Company, "without 
préjudice to the right of plaintiff to commence another suit for the 
same cause of action." The rule announced by the authorities 
above cited is supported by sound reason, and its justice is illus- 
trated by its application to the facts of the présent case. The 
plaintiff sued for a large sum of money as damages for infringe- 
ment of his patent. He attempted to recover the same from the 
Singer Manufacturing Company and its agent. The company as- 
serted its right to withdraw as a party défendant, for want of lé- 
gal serYice upon it. Numerous reasons suggest themselves why its 
subséquent relation to the défense — a relation which was secret 
and undisclosed to the plaintiff — should not now operate to prevent his 
recQurse against it. Estoppels must be mutual. If Cramer had 
obtained a judgment against Fry in the former action, by what 
means could he hâve enforced it against the Singer Manufacturing 
Company? How could he hâve known, or, if he suspected such to 
be the case, how could he hâve proven, that that corporation se- 
cretly aided the défense and paid the expenses thereof ? Again, 
circumstancés may readily be conceived under which the plaintiff, 
in an action such as this, might be unwilling or unable to incur 
the expense of a thorough vindication of his rights, as against an 
infringer's agent who might be without the means to meet a judg- 
ment for the damages, and whose principal was not known to be 
so identifled with the défense as to be bound by the conclusion of 
the suit. This view of the principal point in the case renders it 
unnecessary to consider the other assignments of error. We think 
the circuit court erred in instructing the jury to return a verdict 
for the défendant. The judgment will be reversed, and the cause 
remanded for a new trial. 



In re HOLLOWAY. 

(District Court, D. Kentucky. April 6, 1899.) 

No. U. 

BaNKUUPTCY — FORKCI-OSURB OF MoRTGAGE— SaLE BT StATE COtTRT. 

Where a mortgagee lias obtaiaed a judgment for foreclosure and sale 
in a State court bef ore the institution of proceedings in banlcruptcy against 
the mortgagor, and the court of banliruptey is satlsfied that the mortgaged 
property will not sell for enough to pay the mortgage debt, whether sold 
under authority of the state court or by the trustée in baniîruptcy, and 
that the mortgagee has no intention to delay the sale unreasonably or 
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prevent the property brlnglng a fair priée, proceedlngs «n the state court 
wlll not be stayed, nor will the bankruptcy court take coatrol of the 
property for the purpose of a sale by tbe trustée. 

In Bankruptcy. 

R. H. Cunningham, for petitioner. 

Clay & Clay, for Farmers' Bank of Kentucky. 

EVAJ^S, District Judge. Robert A. Holloway on his own pétition 
was adjudged a bankrupt on the 6th day of September, 1898. In 1897, 
in a suit brouglit in the Henderson circuit court, by the Farmers' Bank 
of Kentucky, a judgment was recovered against Holloway for over 
$10,000, and in that suit a judgment was also rendered for the sale 
of the mortgaged property described in the pleadings therein. The 
master commissioner of tbe court was directed to exécute the jud^ 
ment; but, owing to the willingness of the bank to indulge its debtor, 
a sale of the mortgaged property was not in fact made. That prop- 
erty embraced ail of the real estate of Holloway. Since the adjudica- 
tion in bankruptcy, a controversy has arisen hère resulting from the 
pétition of the trustée in bankruptcy asking for a stay of proceedings 
in the state court, and praying that the bankrupt'a estate, so far as it 
was mortgaged, and so far as it was directed to be sold under the judg- 
ment of the state court, shall also be administered in thèse proceedings. 
It is urged, however, on behalf of the bank, that the mortgaged prop- 
etty is clearly insufficient to pay the mortgage debt; that there cannot 
in any event be any surplus for the trustée in bankruptcy; that the 
state court proceedings had advanced to a judgment long before the 
bankruptcy of Holloway, and, indeed, long before the passage of the 
bankrupt law; and that it can only resuit in additional and unneces- 
sary costs, practically to the extent of the trustee's fées, to require the 
mortgage property to be sold in thèse proceedings, instead of permit- 
ting it to be done under the judgment of the state court. On the trial 
of the pétition of the trustée in this case, it was frankly admitted by 
his counsel that there was no likelihood of there being any surplus 
for the gênerai creditors; the mortgaged property being probably in- 
sufficient to pay the judgment of the state court. It appears from 
other testimony, to the satisfaction of the court, that it is entirely cer- 
tain that the mortgaged property will not sell for enough to pay the 
mortgage debt, and that it is not in fact worth the amount of the judg- 
ment. 

The question presented is, shall the court, under circumstances of 
this character, stay the proceedings of the state court, and require a 
sale of the property to be made by the trustée in bankruptcy, and the 
proceeds to pass through his hands? It seems to the court, from the 
provisions of the bankrupt law contained in sections 11 and 47, that 
after the adjudication the matter is entirely within the discrétion of 
the court, to be determined as may appear best for the interest of the 
gênerai creditors. If it were probable that a larger sum would be 
realized from the sale by the trustée than from a sale by the master 
commissioner of the state court, and that the gênerai creditors would 
be the beneflciaries of this increased price, it would be the duty of the 
court to see that the best results were obtained for the gênerai crédit- 
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ors. But, where it is apparent or extreinely probable, that the mort- 
gaged property will not be sufflcient to pay the mortgage debt, it would 
be neither necessary nor judicious for this court to interfère with. the 
state court proceedings. It seems that tliis was the well-established 
practice of the bankrupt courts under the act of 1867. Many adjudi- 
cations might be referred to in which bankrupt courts were then guided 
by similar considérations. Should the property bring more than 
enough to satisfy the mortgage debt in this case, when sold under the 
judgment of the Henderson circuit court, it would be the duty of the 
trustée in bankruptcy to apply for the surplus. For the purpose of 
ascertaining what the surplus is, and for the purpose of being ready 
to obtain it, should it unexpectedly be realized, it might be well for the 
trustée to intervene in the state court proceedings, or at least keep in 
touch with them, so as to be ready promptly to look af ter the interest 
of the bankrupt's .gênerai creditors. Matters of this sort being in the 
discrétion of the bankrupt court, should there be unreasonable delay 
in the state court proceedings, or should any unexpected complications 
arise, it might be the duty of the court on that account to stay other 
proceedings, and permit the trustée to take charge of the sale in lieu of 
the state court officers; but, ae tbere does not appear to be any pur- 
pose upon the part of the Judgment creditor in the state court to delay 
the sale of the property, nor to do anythiug to prevent its bringing a 
fair priée, the motion of the trustée in this case will for the présent be 
overruled, reserving power to take another course should the circum- 
stances of the case require it. . 

The court is also of the opinion that the righte of other persons claim- 
ing liens on the same property can be better adjusted in the state 
court, as the questions arising upon thèse matters afford no reasonable 
expectation of any beneflt to unsecured creditors. The interest of 
the latter is rather diminished than increased by the other lien claims. 



JOHNSON V. WALD et al. 

(Circuit Court of Appeals, Flfth Circuit. April 11, 1899.) 

No.' 801. 

1. Bankruptcy — Acts of Bankkuptct — Préférence. 

Under Bankruptcy Act 1898, § 3, providing tliat it shall be an act of 
bankruptcy if a person shall hâve "transferred, while insolvent, any por- 
tion of his property to one or more of Ms creditors with intent to prefer 
such creditors over his other creditors," the payment and discharge of a 
debt, by an insolvent debtor, by a conveyance to the éreditor of Personal 
property of greater value than the debt, the debtor receiving the différ- 
ence in cash, is a préférence of such eredltor, and an act of bankruptcy. 

2. Same— Intent to Prefer. 

Where an Insolvent debtor transîers to one of his creditors, in payment 
of his debt, Personal property sufflcient in value to satisfy the debt in 
full, his "intent to prefer such creditor over his other creditors," necessary 
to make such transfer an act of bankruptcy, will be presumed; the préf- 
érence being the natural resuit of the transfer. 

Appeal from thé District Court of the United States for the Northern 
District of Georgia. 
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Lewis Wald and three other creditors of J. 0. Johnson filed their pétition, 
showing that they each held provable claims against lilm amounting in the 
aggregate to more than $500. The pétition contained tlie usual formai aver- 
ments, and cbarged that J. C. Johnson, within four months next precedlng 
the time of flling the pétition, "at Calhoun, Ga., In sald district, on the 13th 
day of October, 1898, belng possessed of and owning certain property described 
in a certain instrument of wrlting or deed made by the said J. C. Johnson to J. 
F. Fields, bearlng date on sald 13th day of October, 1898, and described and 
set forth in said instrument of writlng made by the sald Johnson to the said 
Fields In the following language, to wit: 'My entlre stocli of merchandlse 
now located In brick storehouse on Eallroad street, in the town of Calhoun, 
said house being the property of J. B. F. Harrell, now occupied by J. C. John- 
sou, said stocli of merchandlse consisting of dry goods, boots, shoes. notions, 
clothing, hardware; also show cases, tinware, and crockery, Iron safe of the 
Hall Lock Company manufacture; also oll tanks and oil pumps,— In fact 
everything I bave In my said storehouse; also one large iron gray horse, 
about nlne years old, one dray and hamess for same; also ten acres of corn, 
planted on the R. Peters farm, of the value of seventy-five dollars;' also 
eighteen hundred dollars or other large sum, consisting of notes and ac- 
counts held and owned by the said J. C. Johnson against varions and sundry 
parties whose names petltioners are unable to glve or the respective amounts 
of said notes and accounts,— did eonvey and transfer the same, wlth ail other 
property hereln described, on said 13th day of October, 1898, to J. F. Fields, 
of Gordon county, Georgla, a brother-ln-law of said J. C. .rohnson, the sald 
J. C. Johnson being insolvent at the date and time of the transfer of said 
property within the meanlng of said act. The said J. F. Fields being one of 
the creditors of hlm, the sald J. C. Johnson, said transfer of the said property 
by the said J. C. Johnson to the sald J. F. Fields was made wlth intent to 
prefer such credltor over other creditors of him. the said J. C. Johnson. Your 
petltioners further charge that said transfer of said property by the said J. 
C. Johnson to the said J. F. Fields was made wlth intent to defraud your 
petltioners and defeat the payment of thelr several claims against him, the 
said J. C. Johnson." The prayer was that the said J. C. Johnson may be 
declared a bankrupt. .Johnson filed an answer in which he admitted the debts 
due to petltioners (except one of them), admitted that he was Insolvent, and 
as to the charge of hls having transferred bis property to J. F. Fields he an- 
swered as follows: "He admits making a transfer of hls property, as shown 
by said deed as chargea in the pétition, to said Fields, but he dénies that said 
transfer was made for the purpose of hindering, delaying, and defrauding hls 
creditors, or for the purpose of preferring said Fields. Said transfer was made 
in good faith and for a good and valuable considération, and said transfer Is 
valid under the bankrupt act." 

On the trial of the issue, the deed.of Johnson to Fields was offered in évi- 
dence: 

"Deed. J. C. Johnson to J. F. Fields. 

"Georgia, Gordon County. 

"This indenture, made thls the 13th day of October, 1898, between .T. C. 
Johnson, of the county and state aforesaid, of the one part, and J. F. Fields, 
of the same place, of the other, wltnesseth that the said J. C. Johnson, for and 
in considération of the sum of twenty-flve hundred dollars (.$2,500) cash In 
liand paid, the recelpt whereof is hereby acknowledged, does by thèse présents 
grant, bargain, sell, and eonvey unto the sald J. F. Fields my entlre stock of 
merchandlse now located in brick storehouse on lîailroad street, in the town 
of Calhoun in said county, said house being the property of J. B. F. Harrell 
and now occupied by sald J. C. Johnson, said stock of merchandlse consisting 
of dry goods. boots, shoes, notions, clothing, hardware; also show cases, tin- 
ware, and crockery, iron safe of the Hall Ix)ck Co. manufacture; also oll 
tanks and oll pumps, — in fact everything I hâve In my said storehouse. The 
said J. C. Johnson, for and In considération of the sum aforesaid, also sells, 
bargains, and conveys unto tlie said J. F. Fields one large iron gray horse 
about nine years old, and also one dray and harness for same, and also 
ten (10) acres of corn planted on the II. l'eters farm, and I, the said J. C. 
93 F.— 41 
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Johnson, unto the sald J. F. Fields, for rayself, my helrs and executors and 
admlnistrators, do warrant the title to the property hy thèse présents sold. 
In wltness whereof , the said J. ,0. Johnson has hereunto set his hand and seal 
the day and year above written. 

"[L, ^g.]' J. C. -Johnson. 

"Slgned, sealed, and delivered in présence of 

"J. J. Bozeman. 

"M. T, Adcock." . , 

O. N. Starr testifled as fpUbws: "Last Monday or Tuegday, In justice court 
at Calhonn, Gordon. Countyj' Gâ., Mr. Fields stàtëd on oath that he had pur- 
chased the stock Of goods in controversy In this case from J. 0. Johnson, the 
purchase pricé belng $2,500; that J. C. Johnson owed him a debt of some- 
thlng ver $2,000, whlch hé took in payment of the gctods; and that he paid 
hlm in cash a balance of $480. J. C. Johnson also, under oath, testifled that 
he took a debt to Fields, amounting to something over $2,000, for the purchase 
of this stock of goods, and J. F. Fields paid him a balance of the purchase 
prlce of between $400 or $500. J. C. Johnson told me on other occasions since 
the controversy in this case that this transfer vpas made to pay Fields' debt. 
He told me f urther that he had transf erred to Fields notes and accounts 
amounting to about $1,800. When he was undér oath lâst Monday or Tues- 
day, he stated that what he sald to me then was not nnder oath,— he was 
simply talking about the notes and accounts,— that he had thé notes amount- 
ing to about $1,500 in his possession, and that he ha;d tumed over to Fields 
notes and accounts amounting fo $200 or $300. Johnson aiso said, under oath, 
that he was Insolvent, and did'hot know whether he owed more or less than 
$5,000, and that he had no property. I heard this myself personally. Both 
parties, Johnson arid Fields, stated that this stock of goods was transferred 
to Fields in setflement of the debt due by Johnsoii to Fields, and in consid- 
ération of the cash of $480: I s6 understood It. Fields testifled that in so 
many words." This was ail of the évidence. 

On the hearing, J. C. Johnson was adjudged' an involuntary bankrupt, and 
he appealed to this court The action of thé court in declarlng and adjudging 
hlm a bankrupt Is assigned as error. 

L. A. Dean and C. P. Goree, for appellant. 
E.ï. Florence, for appellees. 

Before PAEDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the facts, delivered the opin- 
ion of the court. The only question raised by the record is whether 
er not the exécution of the deed by Johnson conveying his property 
to Fields was an act of bankruptcy. He was insolvent, and was in- 
debted to Fields in about the sum of $2,006. The property conveyed 
was estimated to be worth $2,500, and Fields paid Johnson in cash 
f480. By section 3 of the bankruptcy act of 1898, "acts of bank- 
ruptcy by a person shall cdnsist of his having * • » transferred 
while insolvent any portion of his proi)erty to one or more of his cred- 
itors with intent to prefer such créditer over his other creditors. 

The appellant contends that the bankruptcy act of 1898 does not 
make a "payment" in property, with the intent to give a préférence 
to the créditer so paid, an act of bankruptcy. It is claimed that the 
provision, in that regard, of the bankrupt act of 1867, is omitted from 
the act of 1898. While it is true that the word "payment" is not used 
in the latter act in the same connection in which it is used in the 
former, the language used leaves no doubt of the intention. Para- 
graph 25 of section 1 of the act of 1898 is in thèse words: "• ♦ * 
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'Transfer' sïiall înclude the sale and every other and différent mode 
of disposing of or pairting with property, absolutely or conditionally, 
as a payment, pledge, mortgage, gift, or security." The conveyance 
made by Johnson to Fields çlearly gave him a préférence. Section 60, 
par. a, of the act maljes it a préférence. "A person shall be deemed 
to hâve given a préférence if, beipg insolvent, he bas » * • made 
a transfer of any of bis property, and the effect of the enforcement 
of such • • * transfer will be to enable any ône ôf bis creditors 
to obtain a greater percentage of bis debt tban any otber of such 
creditors of the same class." The fact tbat Johnson received 1480 
in money, which in bis pocket could not be reacbed by exécution, doea 
not alter the effect of the transfer. Tbat the deed was made with 
intent to prefer Fields is shown by the deed itself , since one must be 
presumed to intend tbe natural resuit of bis own acts. 

Tbe judgment of tbe district court is in conformity witb the views 
hère expressed, and it is afBrmed. 



In re BRODBINE. 

(District Court, D. Massachusetts. Àpril 24, 1899.) 

No. 840. 

1. BANKRUPTCT— ASSETS— LiQUOR LiOENSB. 

Under the laws aud régulations in force in the clty of Boston, the right 

to apply for the renewal of a iicense to sell liquor, held by the banlirupt, 

passes to his trustée as assets In banliruptcy, and may be disposed of by 

the latter for the benefit of the estate. 

3. Same— JuKisDicTioN in Sdmmaky Procbedinss — Rights of Thihd Peksons. 

On a pétition by a trustée in bankruptcy, alleging tbat the bankrupt 
and another jointly held a Iicense for the sale of liquor, that the bank- 
rupt was the sole bénéficiai owner of such Iicense, and that the other 
party hed no financial interest in the same, and praying the court to 
enjoin the latter f rom applying for a renewal of the Iicense, and to require 
him to join the trustée in transferring the Iicense to a prospective pur- 
chaser, by application to the licenslng board, held, that the court had no 
Jurisdiction to détermine the rights of the respondent in a summary pro- 
ceeding of this character, but that the trustée might apply for leave to 
modify his pétition so as to make it a blll in equlty. 

In Bankruptcy. 

Dana B. Gove & Sons, for bankrupt. 
Wm. Henri Irisb, for trustée. 

LOWELL, District Judge. The amended pétition flled by tbe 
trustée seeks to compel Cornélius Brodbine, tbe fatber of the bankrupt, 
to witbdraw bis application for tbe renewal of a liquor Iicense now 
standing in bis name and that of tbe bankrupt, to enjoin him from 
renewing tbat application, and to compel him to request the licensing 
board to issue the Iicense to tbe person wbo shall purcbase it from the 
bankrupt's estate. The pétition allèges that tbe respondent bas no 
financial interest in tbe Iicense, that he bas never paid any money on 
account of tbe same, and that the bankrupt caused tbe respondent's 
name to be placed upon tbe Iicense in order to prevent a lapse of the 
privilège granted tbereby in case of tbe bankrupt's death. 
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1% has alreadj been held that the right to apply for a renewal of a 
liquor licenee in Boston passes tp the trustée in bankruptcy. The 
question raised in this case concerna the jurisdiction 6f this court m 
this proceeding to compel the respondent, a third party, to join in or 
to make the transfer or surrender of the license which is necessary in 
order that the trustée may couvert into money its surrender value for 
the benefit of the bankrupt's estate*. XJnder the act of 1867 it was 
held that the assignée in bankruptcy could not recover, by summary 
proceedings, property in the hands of a third party which was alleged 
to belong to the bankrupt's estate, but that the assignée must proceed 
by regiilar suit at law or in equity, as the facts might require. Smith 
V. Mason, 14 Wall. 419; Marshall v. Knox, 16 Wall. 551; Knight v. 
Cheney, Fed. Cas. No. 7,883; In re Evans, 1 Low. 525, Fed. Cas. 
No. 4,551. It seems that the act of 1841 was construed differently 
by reason of its différent language. Ex parte Christy, 3 How. 292; 
Knight V. Cheney, ubi supra. There is nothing in the act of 1898 to 
glve broader jurisdiction to the district court in summary proeeedings 
than it possessed under the act of 1867. Section 1 of the earlier act, 
which was held by the suprême court not to give this court jurisdictîoû 
by summary proeeedings, reads as foUows (omitting immaterial parts) : 

"The several district courts of the TJnited States are constituted courts of 
bankruptcy, and shall hâve original jurisdiction in ail matters and proeeed- 
ings in bankruptcy, and they arc hereby authorized to hear and adjudicate 
npon tîie same, according to the provisions of this act, and the Jurisdiction 
hereby conferréd shall extend to ail cases arid eoutroversies arisiug lietween 
the bankrapt and any créditer or credltors who shall claim any debt or de- 
marid under the bankruptcy; to the collection of ail the assets of the bank- 
rupt; to the ascertainment and liquidation of the liens and other spécifie 
daims thereon; to the adjustment of the various priorities and conflicting 
interests of ail parties; and to the marshalling and distribution of the différ- 
ent funds and assets so as to secure the rights of ail parties and due distri- 
bution of the assets among ail the creditors; and to ail acts, matters and 
things to be done urlder and in virtue of the bankruptcy, until final distribu- 
tion and settlement of the estate of the bankrupt, and the close of the pro- 
eeedings in bankruptcy." 

The material parts of section 2 of the act of 1898 are as follows: 

"The district courts ofthe United States are hereby invested with such 
jurisdiction at law and in equity as will enable them to exercise original juris- 
diction in bankruptcy proeeedings; to (2) allow claims, disallow claims, re- 
consider allowed or disallowed claims, and allow or dlsallow them against 
bankrupt estâtes; (3) appoint recel vers or the marshals, upon application of 
parties in interest, in case the courts shall flnd it absolutely necessary for 
the préservation of estate, to take charge of the property of bankrupts after 
the flling of the pétition and until it is dismissed or the trustée is qualifled; 
(5) authorize the business of banlirupts to be conducted for limited periods 
hy receivers, the marshals, or trustées, if necessary in the best interests of 
the estate; (6) brlng in and substitute additional persons or parties in pro- 
eeedings in bankruptcy when necessary for the complète détermination of a 
matter in coutroversy; (7) cause the estâtes of bankrupts to be coUected, 
reduced to money and distributed, and détermine controversies lu relation 
thereto, except as herein otherwise provided; (8) close estâtes, whenever it 
appears that they hâve been fuUy administered, by approving the final ac- 
counts and dlscharging the trustées, and reopen them whenever it appears 
they are closed before being fuUy administered; (15) make such orders. issue 
such process, and enter such judgments in addition to those specifically pro- 
vided for as may be necessary for the enforcement of the provisions of this 
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aet. Xothing in this section contained shall be construed to depHve a ooiirt 
of bankruptcy of any power it would possess were certain specitie powers not 
Ijerein enumerated." 

If there be any différence in the jurisdiction conferred by thèse two 
sets of provisions, that conferred by the act of 1867 seems to me tlie 
more extensive. Clauses 6 and 15 of section 2 of tlie act of 1898, 
which were relied upon in argument by counsel for the trustée, shduld 
not be construed, I think, to extend the jurisdiction of this court to a 
very large and important class of controversies not otherwise broughr 
within the court's jurisdiction. The case at bar is not one in which 
the petitioner seeks to recover property from a third person, who is 
holding it by a title derived from the bankrupt, which title is made 
void or Yoidable by the bankrupt act. In cases of that sort it may be 
that the court of bankruptcy has jurisdiction to recover the property. 
In re Gutwillig, 92 Fed. 337. But see Knight v. Cheney, Ped. Cas. 
No. 7,883. The title of Cornélius Brodbine is not derived from the 
bankrupt, but immediately from the licensing board. 

Comin^ to the décisions which construe the act of 1898, I iind that 
the circuit court of appeals for the Eighth circuit has held, in Davis v. 
Bohle, 92 Fed. 325, and in Ee Sievere, 91 Fed. 366, that section 2 of the 
act of 1898, "which empowers courts of bankruptcy, in substance, to 
appoint receivers or marshals, upon application of parties in interest, 
to take charge of the property of bankrupts after the flling of pétitions 
against them, for the préservation of their estâtes, and to make such 
orders, issue such process, and enter such judgments as may be neces- 
sary for the enforcement of the provisions of this act," gives thé dis- 
trict court jurisdiction of a pétition flled by certain creditors of the 
bankrupt against his common-law assignée for the benefit of bis credit- 
ors to enjoin such assignée from proceeding under the gênerai assign- 
ment. The court further held that the district court had jurisdiction 
to appoint a receiver to take possession of the assigned property and 
effects, who should hold them subject to the court's order. In Davis 
V. Bohle, as in Re Gutwillig, the reepondent claimed title under the 
bankrupt, and the title was created by an assignment made void or 
voidable by the act. Furthermore, the court of appeals seems to hâve 
treated the jurisdiction of the district court as depending upon its 
right "to recover the assigned property from the assignée, and préserve 
it for the time being, until the assignor had been adjudicated a bank- 
rui)t, and a trustée had been selected by the creditors." It does not 
follow that the court of appeals would hold that the district court had 
jurisdiction to make final detei-mination of the controvers}- between 
the trustée in bankruptcy and the common-law assignée. In both 
thèse respects Davis v. Bohle ditîers from the case at bar, for hère the 
trustée seeks to recover property alleged to belong to the bankrupt 
from a person who does not claim title under the bankrupt; and, again, 
it is not the respondent's ternporary restraint from dealing with the 
property which is sought, but his final and complète deprivation of the 
property. In Ee Gutwillig, 92 Fed. 337, the circuit court of appeals 
for the Second circuit said that: 

"If the gênerai .assignment made by tlie alleged bankrupt would, in the 
event of an adjudication of bankruptcy, be treated as void as against tlie 
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trustée ofhls estate, the order enjolning the assignée froni aiapoeirig of or In- 
terferlnt wlth the property transferredipendlng the hearlng wa« a proper and 
expédient exertlàn of the authority conferred upon courts oli baakruptcy by 
clause 15, § 2, of the présent act." 

The remàrks made iconcprning Davis v. Bohle are equally applicable 
to In re Gqjtwillig, So far as bas been pointed out, thèse are the only 
two deçisioas made by a circuit court of appeals which can be sup- 
posedjto havç any beapjng upon the case at bar. Whatever view I 
am disposed to take pf the correetness of thèse décisions, I am practic- 
ally boundby them. ., Beach v. Hobbs, 82 Fed. 916. But, as bas just 
been said,,they do not cover the case at bar. A variety pf more or 
less conflicting décisions hâve, beeç made by the various district 
courts. ;In Mitchell t. McClure, 91 Fe^. 621, Judge Buffington held 
that the court of bankruptcy had no Jurisdiction of a suit of replevin 
broughtby a trustée to recover possession of property held adversely 
by the défendant under |Clajm of title thereto. The action was a com- 
mon-law action, not a petitipn for summary process. If the court haa 
no jurisdiction pf a comnâpn-law action to recover property, a fortiori 
it has no iurisdiction to recover it by summary process. See, also, 
Burnett y, Mercantile Co.,ild. 365, decided by Judge Bellinger. In Re 
Kelly, là. 504, Judge jHammond held that, under an involuntary péti- 
tion, a^d;|>ending an adjudication,, a receiyer çould not be appointed 
to tak^, possession of property in the haniîs of a third perspn, who 
claimed title thereto under a conveyance made voidable by the act. 
The case goe^ further thaa is necesaary to sustain the respondent's con- 
tention in this case. SèQ, also. In re ïlockwood, Id. 363, deeided by 
Judge Shii^s. In Be Brooks, Id. 50é, Judge Wheeler held that a 
court of l^aiikruptcy has jurisdiction of ï^tpstee's petitipn flled against 
one whp had fpreclosed a chattel mortgàge of the bankrupt's prop- 
erty after a4judication tp compel the return of the property to the 
trustée,, In that case the respondent claimed under the bankrupt, and 
by a title voidable in fcankruptçy. The case is, theref ore, no authority 
for the petitioner in the case at bar. In Re Smith, 92 Fed. 135, 139, 
Judge Baker agreed with Davis v. Bohle, but said: "If the property 
of the bankrupt is in the ppssession of a person who has a colorable 
title, as purchaser or otherwise, it may be that the court would not 
compel him, by a summary proceeding, to surrender the possession." 
In Carter v. Hobbs, 1 Nat. JBaukr. News, 191, 92 Fed. 594, the same 
judge took jurisdiction of a "pétition or bill" to set aside a fraudulent 
transfer of the bankrupt. He seems to bave rested his décision upon 
the ground that, "where tie trustée brings suit to enforce a right of 
action which never existed jn the bankrupt, the district court has 
ample jurisdiction to maintain it." In this case, if Cornélius Brod- 
bine had np équitable right, in the license, as alleged in the pétition, 
there did exist in the bankriipt a right of action to prevent the re- 
spondent from interfering in its control. In Ee Buntrock Clothing 
Oo., 1 Nat. Bankr. News, :228, 92 Fed. 886, Judge Shiras refueed to 
compel by summary process the mortgagee of a bankrupt's chattels 
to deliver the mortgaged property to the trustée , saying : 

"If the trustée questious the validity of the mortgages, he can attack the 
Bame by proper proceédings to that end, or he may redeem the property by 



HEATH V. SHAFFER. 



647 



payment of the mortgage liens, or fn other ways, perhaps, protect the inter- 
ests of creditors; but he eannot, by summary proceedings, compel the de- 
livery of possession of property by tliird parties who liold the same as mort- 
gagees, and whose possession antedates the filing of the proceedings in bank- 
ruptey." "The mortgagees eannot be corapieUed to yield up possession of the 
property in their hands which passes into their possession before the proceed- 
ings in banlcniptcy were begun by an order entered in a summary proceed- 
iug of this character." 

From this hasty review of the decided caees, it appears that no one 
of them is aiithority for the petitioner's contention in the case at bar, 
while several of them are direct authorities in support of the re- 
spondent. As was said in Marshall v. Knox, 16 Wall. 551, 556: 

"We thinlî that It could not hâve been the intention of congress thus to de- 
prive parties claiming property, of which they were in possession, of the 
usual processes of law In défense of their rights." 

If the petitioner desires so to modify his pétition as to make it a 
bill in equity, he may apply for leave to do so. See In re Evans, 1 
Low. 525, 526, Fed. Cas. No. 4,551. Pétition dismissed. 



HEÀTH V. SHÀFFER et al. 
(District Court, N. D. lowa, E. D. May 5, 1899.) 

1. BANKnnPTCY— Enjoining PnocBEDiNas in State Courts. 

Where the holder of a ehattel mortgagè had taljen possession of the 
mortgaged property be(ore the .institution of proceedings in baniiniptcy 
against the mortgagor, and thereafter brought suit in a state court for 
foreclosure of the mortgagè against the banlirupt and his trustée in 
banliruptey, hdd, that the court of banliruptcy would not, on a bill by 
sueh trustée alleging the mortgagè to be voidable as an unlawful préfér- 
ence, enjoin the further prosecution of such suit, but the trustée must 
appear and assert his rights and title In the state court 

2, Same— JuRisDicTioN OF State CoDBTs. 

The proper state courts hâve jurisdiotion of suits by trustées in banb- 
ruptcy for the edllection of debts due the e.state of the bankrupt, and of 
controversies between such trustées and adverse claimants with respect 
to property claimed as belonging to the estate. 

In Equity. This was a bill in equity by complainant, as trustée 
in bankruptcy of the Buntrock Clothing Company, asking for an 
injunction to restrain the défendants from further prosecuting in 
a state court a suit brought by them for the foreclosure of a ehattel 
mortgagè executed by the bankrupt, 

F. F, Swale and D. E. Lyon, for complainant. 
Springer & Clary and Henderson, Hurd, Lenehan & Kiesel, for de- 
fendants. 

SHIRAS, District Judge. In the bill filed in this case it is aver- 
red that on the 13th day of December, 1898, the Buntrock Clothing 
Company, a corporation created under the laws of the state of 
lowa, was adjudged to be a bankrupt by this court upon a pétition 
flled by creditors, and that thereafter the présent complainant was 
duly appointed and commissioned the trustée of the estate of said 
bankrupt corporation; that on the 31st day of August, 1898, the 



(;48 03 FEDERAL «EPO'liTEft. 

linift^6^kJClotMng Company, being 't^èp the owner of ^ large stock 
of.plothjn;^ an,^.furnisliing goods, of ^he, value of |10,ÔOO, executed 
a chattél iQortgage theré^nrto tlae défendants herein to secure cer- 
tain indebtedness described in tlie mortgage, it being charged tliat 
tMs transfer was made in ofder to giye to the défendants an un- 
lawful prefei-ence over the other creditdrs of said corporation, the 
défendants knowing such to be th^ fact. It ,is further averred in 
the bill that, aftér the exécution bf tlie' cli'attel mortgage, the de- 
fendants tbOlc possession of the propetty therein described, and 
refuse to yield possession t'hereof to the complailiant as trustée in 
banliruptcy, and that thèy hâve brought a suit in equity in the 
district tiourt of Chickasaw county, lowa, against the Buntroek 
nb'thing' Cbttipany, and thé présent complainant, as trustée in 
bankruptcy, for the purposë of foreclosing the mortgage, obtain- 
ing a decree for the sale of the morfgaged property, and for the 
application of the proceeds of the sale to the payment of the debts 
secured by the mortgage sought to be'foreclosed. The prayer of 
the bill novv' before this court is that the mortgage be decreed to be 
fraudulent and voidable, because in contravention of the provisions 
of the bankrupt act, and that the défendants be enjoined from the 
prosecution of the foreclosure suif pending in the state court. 

Under the provisions of the bankrupt act of 1867, it was uni- 
formly held by the suprenie court that the state courts had con- 
current jurisdiction with the fédéral courts over contesta between 
the bankrupt or his assignée and thir<J parties who asserted rights 
in or to any property claimed by thè assignée to be part of the es- 
tàte of the baukrupt. Thus, in Eyster t. Gaff, 91 U. S. 521, it was 
sàid by Justice Miller, speaking for the court, that: 

"The opinion seems to liave been quite prévalent in many quarters at one 
time that the moment a man Is declared bankrupt the district court which 
has so adjudged draws to itgçlf, by that act, not only ail control of the bank- 
ruplj's propei-ty and crédits, but that no on€ pan litigate with the assignée 
contested rights in any other court, except in, so far as the circuit courts hâve 
concurrent jurisdlction, and that other courts can proceed no further in suits 
of which they had at that time fuU cognizance; and it was a prévalent prac- 
tice to bring any person, who contested wjth thé assignée any matter growing 
out of disputed righls of property or eontraçts, into the bankruptcy court by 
service of a rule to show cause, and to dispose of their rights in a summary 
Way. ïhis court has steadily set its face agâinst this vlew. The debtor of 
a bankrupt, or the man Who roontests the rlght to real or Personal property 
with him, loses none of those rights by the bankruptcy of hls adversary. The 
same courts remain open to him in such contests, and the statute has not 
devested those courts of jurisdlction in such action. If it has for certain 
classes of actions conferred su jurisdlction fôr the beneflt of the assignée in the 
circuit and district courts of the United States, It is concurrent with, and does 
not devest, that of the state courts." 

In McKenna v. Simpson, 129 U. S. 506, 9 Sup. Ct. ,365, an assignée 
in bankruptcy flled a bill in fhe chancery court of Shelby county, 
Tenn., to set aside certain copveyances ôf property executed by the 
bankrupt as being in fraud Of the provisions of the bankrupt act 
of 1867, and it was objected thereto that the state court was with- 
out jurisdiction, but the suprême court expressly held that there 
was nothing in the bankrupt iact which precluded the state court 
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f l'om entertaining the suit. If, under the provisions of , the act of 
1867, there existed in the state courts jurisdiction over cases where- 
in tlie assignée in bankruptcy and third parties contested the 
rights to certain property, certainly it must be held that the state 
courts possess a like jurisdiction under the présent act. If the 
trustée, complainant in this action, should net appear in the state 
court, and that court should decree a foreclosure of the mortgage 
given by the Buntrock Clothing Company and order a sale of the 
property, the title of the purchaser at such sale could not be at- 
tacked coUaterally. The state court is not bound to assume that 
its jurisdiction is aflected by the proceedings in bankruptcy, uu- 
less the trustée présents the question in some proper form to that court. 
Thus, in Eyster v. GaJï, supra, the suprême court, referiing to the 
state court, said: 

"It was compétent to administer full justice, and was proceeding. accord- 
inis; to the law whlch froverned sucli a suit, so to do. It could not talte judicial 
notice of the proceedings in banlîruptcy in another court, however seriously 
they might hâve affected the rights of parties to the suit ah-eady, pending. It 
■vvas the duty of that court to proeeed to a decree as between the parties tiefore 
it, until, by some proper pleadings in the case, it was informed of the clianged 
relations of any of those parties to the subjeet-matter of the suit. Having 
such jurisdiction, and performing its duty, as the case stood. iu that court. 
-we are at a loss to see how its decree can be treated as void. It is almost 
certain that if, at any stage of the proceedings, before sale or final confirma- 
tion, the assignée had intervened, he would hâve been heard to assert any 
right he had or set up any défense t» the suit." 

Thus is stated the correct rule for thè guidance of the trustée in 
cases of this character. He should appear in the state court, and, 
by pleading the adjudication in bankruptcy and hie appointment as 
trustée, lay the foundation for the protection of his rights. If he 
questions the jurisdiction of the state court, he can plead thereto in 
proper form. If the case be one that is removable under the provi- 
sions of the judiciary act, he can make the requisite showing. If 
he does not dispute the validity of any lien asserted by the plaintiîf, 
he can set up his title and rights as trustée, subject to the admitted 
lien, and the state court will protect his rights in the premises. If 
he wishes to contest the validity or extent of the adverse claim as- 
serted by the plaintifE in the state court, he can do so by answer 
or cross bill. If, upon the hearing, the state court holds and adjudges 
the plaintiff's claim or lien to be invalid and void either at the common 
law or under the provisions of the bankrupt act, that court would, 
undoubtedly, order the property to be delivered to the possession 
of the trustée. If the state court holds and adjudges the lien of the 
plaintiff to be valid, it would, upon the proper showing, also recognize 
the title and rights of the trustée, subject to the lien of the plaintiff, 
and would enforce the same according to the true intent and meaning 
of the bankrupt act. In some of the discussions had upon this gênerai 
subject, it seems to be assumed; that the state courts cannot aid iu 
carrying out the gênerai provisions of the bankrupt act, and that the 
trustée can only appeal to the courts of bankruptcy when seeking to 
secure a disposition of a bankrupt's .estate under that act; but this 
is a mistaken view of the law. The state courts, in ail proceedings 
pending before them, hâve the right to apply and enforce the provi- 
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sions of the bankrupt act in the détermination o£ the questions at 
issue befotè them, and can give full protection to the riglits of the 
trustée. The bankrupt act is the law <3f thé land, and the state courts 
hâve full right to enforce its mandate in ail proceedings properly 
before tbém. Of course, it is not îneant by this that a state court 
cari adjUdge a pèrson to be bahkrupit, or grant him a discharge, or 
control the distribution of the bankru'pt's estate; but what is meant 
is that in ail suits pending before them, wherein may be involved a 
contest betweèn the trustée and a third party, which dépends, in 
whole or in part, upon the provisions of the bankrupt act, the state 
courts must, of necessity, hâve full right and jurisdiction to apply 
and enforce the provisions of the bankrupt act, not only in deciding 
the question of right ât issue, but in securing to the parties the proper 
protection accorded to them under the act. Thus, in the proceed- 
ing pending in the state Court, éven though the court should adjudge 
the lien of the mortgageto be valid, it would undoubtedly recognize 
and properly . protect the right of the trustée in the mortgaged prop- 
erty, and in ordering a sale of the property would hâve due regard to 
the rights and equities of the mortgagees and the trustée alike. Tak- 
ing into considération the entire provisions of the act, it clearly ap- 
pears that it was the intent of congress to utiliz^ the state as well 
as the fédéral courts in adininistering the law,at least in cases wherein 
an adversaty claim may ësist between the trustée and third parties. 
In this respect the state and fédéral courts hold a position soméwhat 
analogous to thàt existing with relation to the estate of deceased per- 
sons. The fédéral courts hâve not probate jurisdiction, and therefore 
cànnôt uridertàke the administration of the estâtes of decedents, but 
they 'may, ùnder proper circumstances, hear and adjUdge controversies 
between thirfl 'parties and! 'the exécuter s or adûiinistrators of the 
estate." Yoiiley v. Lavender,i21 Wall.' 276; HesS t. Reynolds, 113 
tt. S. T3, 5 gup.'Ot. 377; ByeM v. McAuley, 149 U. S. 608, 18 Sup. Ct. 

. So, the èdurt^ of the several States are not created courte of bank- 
rùptcy, and therefore théy eannbt âdjudge parties to be bankrupts 
under the act ot liion'gress, ùor càn they' grant a discharge to a bankrupt, 
riôr çan the^ cdjBLtrol, through thè trustée, the distribution of the as- 
séts çoining intô'the handâ'bf thè trustée, but they hâve jurisdiction 
tô collect, at thé yùît of the't)*ueteë, the debts due thë estate, and hâve 
alsb jurisdictibii 'over coh|:rovèrsies between the : trustée and third 
parties with respect to'the property clairùed by thè trustée to belong 
to the estate. ' ' ' 

TJpon the ia.ce of the présent bill, ït sîppears thài the inortgage 
complaihed or Was ibxecuted, and possession ôf the mortgaged property 
was taken, by tHè défendante herein, ^oûg previouâ tothe filing of the 
pétition in bahkruptcy: The trio^-tgàgees, desiring to foreciose the 
mortgage, broUght suit to thàt end in 'the statè court, that being the 
orily court in Ivhîéh they could înstitute foreclosure proceedings. 
The mortgaged property was not in possession of thé trustée or of the 
court in bankruptcy, and the fbreclosUre proceedings were not brought 
for the purpose of taking the' property àway from the trustée, or from 
in ariy mode intërf ering with the control of any property in the actual 
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custody of the court in bankruptcy; and I can see no ground for hold- 
ing that the state court was without jurisdiction to entertain the suit 
originally, or that the suit should be stayed by au injunction from 
this court. Furthermore, there is very grave doubt whether this court 
haa jurisdiction over tbis proceeding, viewed as a bill brought to test 
the validity of the mortgage sought to be foreclosed in the state court. 
The bankrupt, the trustée, and the mortgagee are ail citizen s of the 
state of lowa, and the question is whether, under the provisions of 
the second clause of section 23 of the Bankrupt Act of 1898, jurisdic- 
tion can be maintained, except with the consent of the défendants. 
In terms, this clause enacts that suite by the trustée shall only be 
brought or prosecuted in the courts where the bankrupt might hâve 
brought the same, if proceedings in bankruptcy had not been instituted. 
If this limitation applies to the district courts of the United States, 
it is clear that this court is without jurisdiction over the présent biU, 
and I am greatly inclined to the view that this clause is a limitation 
upon the jurisdiction of the district court. In the case of In re Sie- 
vers, 91 Ped. 366, is to be found a very strong argument by Judge 
Adams in support of the view that this clause of section 23 is intended 
to apply only to the circuit courts. The contrary view is held by 
Judge Bellinger in Burnett v. Mercantile Co., Id. 365, and by Judge 
Buffington in Mitçhell v. McClure, Id. 621. As this case is now before 
me solely upon- the application for a preliminary injunction, and as I 
hold that, assuming that this court might hâve jurisdiction, the show- 
ing for the issuance of an injunction is not sufficient, it is not neces- 
sary to flnally décide this question of the extent of the jurisdiction of 
this court, although, as already stated, I incline to the view that the 
jurisdiction does not exist in a case of this character. The application 
for an injunction is refused. 



DIEOKERHOFB^ et al. v. MILLER et al. 

(Circuit Court of Appeals, Second Circuit. April 4, 1890.) 

No. 154. 
CusTOMs DuTiEs— Protests. 

Act CoTXg. Peb. 26, 1845, relating to protests. on imports of goods, was 
repealed by Act Gong. June 30, 1864, wliicb substituted for the common- 
law action of the importer against the collector a Statiitory remedy, and 
regulated its incidents. ïbe provisions of both acts were incorporated 
into the Revised Statutes approved June 22, 1874; those of the act of 1864 
being reprodnced in section 2931, and those of the act of 1845 in section 
3011. Beld, that the provisions of the act of 1845 did not affect the rights 
of an importer which accrued between December 1, 1873, and .Tune 22, 
1874; and, if the importer's protests were made in the manner provlded by 
the act of 1864, they were valid. 

Samb— Haihcloth Goods. 

Importations of bindings, braids, and buttons made between the 6tli 
day of February and the 15th day of .Tune, 1874, ail made of mohair, 
should hâve been classified for duty under Act July 14, 1870, § 21, as cor- 
rected by joint resolution of .Tanuary 30, 1871, providing that the dnty 
"on hair-cloth known as crinoline cloth, and on ail other manufactures of 
hair not otherwise herein provided for, 30 p«r cent ad valorem," and mot 
under the act of March 2, 18C7. 
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rin :^rror to the Circuit Court of the United States for the Southern 
Dà^triçt o| New Tork. 

Edwin B. Sinith, for plaintifls in error. 
Henry C.Platf, for defendamts in errer. 

Êef bre WALLACE and SHIPMAN, Circuit Judges. 

WALLAOE, Circuit Judge. This is a writ of error by the plaintiffs 
in thei court below to review a judgment entered upon the direction 
of the court. Bëtween the 6th day of February and 15th day of June, 
1874, the plaintiffs imported into New York certain bihdings, braids, 
and buttons, àll made of mohair, which is the hair of the Angora goat. 
Défendants' testator, collector of the poit, classified thèse goods under 
the provisions bf the act of March 2, 1867, entitled "An act to provide 
increased revenue from imported wool, and for other purposes," read- 
ing as foUows: 

"On webbif^gs, beltings, bindlags, braids, galloons, fringes, gimps, eords, 
eords-aud-tassels, dress-trimmîngâ, hefad-nets, buttons or barrel buttons, or 
buttons of other forms for tassels or ornaments; wrought by hand or braided 
by maehinery; made of wool, Worsted or mohair, or of which wool, worsted 
or 'mohair is a component material, fifty cents a pound and, in addition there- 
to, fifty per centum ad valorem." 14 Stat 561. 

Within 10 days af ter the collector had liquidated the duties upon 
this basis, but not at or before payment of thèse duties, the plaintiffs 
protested against this assessment, claiming their goods to be dutiable 
under that clause of the twènty-ffrst section of the act of July 14, 
1870 (as corrected by joint resolution of January 30, 1871), which 
reads thus: 

"On hair-cloth known as crinoline cloth, and on ail other manufactures of 
hair not otherwise herein provided for, 30 per cent, ad valorem." 10 Stat. 
264, 593. 

Answering an appeal taken by plaintiffs, the secretary of the treas- 
ury affirmed the collector's action in the premises. Thereupon this 
suit was seasonably brought. Thèse facts having been proved upon 
the trial, the défendants, without offering évidence, asked to liave a 
verdict directed in their favor upon thèse grounds : (1) That plaintiffs 
had not shown facts suflflcient to entitle them to recoverj (2) that ail 
the importations in suit being after December 1, 1873, and prior to 
February 8, 1877, no protests were shown to hâve been made, âled, 
or served by the plaintiffs in this action within the time prescribed by 
the law in force at the time of such importations, nor has it been 
shown that the payments of duty thereon were made under protest, as 
then required by law, in order to enable the plaintiffs to main tain this 
action; (3) that the goods in this suit were concededly braids, buttons, 
and bindings of mohair, and were speciflcally provided for eo nomine 
in, the act of March 2, 1867, and that the collector's action was right 
in assessing thêm for duty under said spécifie provision. 

The only question argued a,t bar is whether either the second or 
third objection to the right of the plaintiffs to recover is well foun d. 
The validity Of the first objection dépends upon the question whether 
the provision in respect to protest containéd in the act of congress 
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of February 26, 1845, was repealed by that contained in the act of 
congress of June 30, 1864. That the latter was, by implication, a 
repeal of the former was declared by Mr. Justice Bradley in Barnev 
V. Watson, 92 U. S. 453, and in Arnson t. Murphy, 109 U. S. 238, 3 
Sup. et. 184, where the question was again considered, the court ad- 
hered to that opinion, and held that the act of 1864 substituted for 
the common-law action of the importer againet the collector a statu- 
tory remedy, and regulated as to ail its incidents his right of action 
to recover duties illegally exacted. The provisions of both acts were, 
however, incorporated into the Eevised Statutes of the United States, 
— those of the act of 1864 being reproduced in section 2931, and those 
of the act of 1845 in section 3011; and it is insisted for the défend- 
ants in error that by the terms of section 5595 both provisions were 
embraoed as laws of the United States in force on the Ist day of De- 
cember, 1873. We cannot adopt this view. The Revieed Statutes 
were approved June 22, 1874, and it was from that date that they 
became new enactments of the United States. It is from that date 
that they are to be treated as a législative déclaration of the statute 
law existing on the Ist day of December, 1873, respecting the subjects 
which they embrace. The plaintiffs' rights accrued in the interval 
between December 1, 1873, and June 22, 1874; and, if their protests 
were made in form and manner according to the statutes then in 
force, their remedy is not taken away by a subséquent législative 
déclaration that they were not thus made. Section 5595 is one of 
several sections, entitled "Repeal Provisions," intended to effectuate 
the substitution of the Eevised Statutes 'for ail pre-existing statutes, 
and that it was not meant to affect any act doue or right accruing 
or accrued between December 1, 1873, and the time of the enactment 
of the Revised Statutes is apparent from the other sections. We hâve 
examined the many adjudications of the suprême court in which the 
effect of section 5595 has been considered and treated as a législative 
déclaration of the statute law existing on the Ist day of December, 
1873, but noue of them touch the présent question. They are ail 
cases in which its declaratory force was involved in respect to occur- 
rences which took place subséquent to June 22, 1874. 

We are of the opinion that the importations should hâve been classi- 
fled for duty, under the provision of the act of 1870, as manufactures 
of mohair not specially enumerated or provided for in that act. It is 
a familiar rule in the construction of tariff acts that terms of gênerai 
description must give way to those of particular description, and that 
a spécifie provision for duty on a particular article is not superseded 
by a provision of a subséquent statute imposing a différent duty upon 
the class of articles of which it is one of the members. The statutes 
enacted at différent times are parts of one composite gênerai System, 
and terms of gênerai description in a later statute hâve no différent 
effect in displacing terms of particular description in an earlier stat- 
ute than they hâve when both are used in the same act. Any altéra- 
tion is to be regarded in connection with the system, and no disturb- 
ance of existing législation is to be allowed beyond the clear intention 
of congress. Saxonville Mills v. Russell, IIO U. S. 13, 6 Sup. Ct. 
237. Applving thèse rules to the présent case, if in the earlier act. 
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or in thç latçriand, earlier acts, tbere were found t;wp provisions, — 
one subjeçting tp; duty "bindings,, braids and buttonS;, made of mo- 
hair," ^nd anotber subjeçting to ; duty "ail manufactures of hair," 
or "ail manufactures, of hair nototherwise proyided f or,"-— the articles 
in controverey wçplid be properly classifled for dutyjUJïder the former 
or more spécifie provision. If in the later act congress had imposed a 
duty upon "ail mapufactures of bair not othei-vi'ise provided for." inas- 
muçh as the importations were subjected to duty by the previous 
act as "bindings, braids and buttons," they would hav^ been other- 
wise, provided for. But in thç act of 187Q the intention of congress 
is distinetly exprçs^ed to reduce the duties imposed .by pre-existing 
acts upon ail manufactures of Ifiair, except those pfoyided for in that 
act itself,'^"not otherwise herein provided for." The word "herein" 
is most significant. It excludes any refejpfncp to earlier acts to ascer- 
tain the duty upon tbat class of articles. The provision includes every 
anticle wjthin the gênerai description not in that act itself otherwiee 
provided for. Thisact was considered in Arthur^s Ex'rs v. Butter- 
field, 125 U. S. 70, 8 Sup. Ct. 714, and the court, after.observing that 
the words, "ail other manufactures of hair, not otherwise herein pro- 
vided for," meant not otherwise provided for in the act of which they 
were a part, said: ; 

"Therè'is no provision In that àct for other manufactures of hair than crino- 
line and hair seatlng. It therefore neçessarily follows that, if the goat-hair 
goods ,ln question are to be deemed manufactures of hair, the duties are to be 
assesèèd i^ conformity wjth the act, and not according to the provisions of 
any other act." 

A sipiilar question arose in Àrthur's Èx'ns v. Vietor, 127 XJ. S. 572, 
8 Sup. Cit. 1225. In that case, stockings imported by the plaintifEs, 
composeid in part of wool, were classifled by the collector under a pro- 
vision of the tariff act of March 2, 1867, subjeçting to duty "woolen 
cloths," wbolen sbawls, and ail manufactures of wool of any descrip- 
tion, màde wholly or in part of wool, not herein otherwise provided 
for." The plaintiff insisted that the goods were dutiable under a 
provision of an earlier act imposing duty upon "caps, gloves, leggings, 
mitts, Bocks, stockings, woven shirts and drawers, and ail similar 
articles made on f rames, of whatever material composed, worn by 
men, women and children, and not otherwise provided for." The 
court rèiterated the proposition decided in Arthur's Ex'rs v. Butter- 
fleld,. that the words, "not otherwise herein provided for," in an act 
prescribing customs duties, mean not otherwiee provided for in the 
act of which they are a part, and decided that the duties were properly 
imposed under the later act. Thèse conclusions lead to a reversai 
of the judgment. 
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TALCONER et al. v. MILLER et al. 

(Circuit Court of Appeals, Second Circuit. April 4, 1899.) 

No. 149. 

CusTOMs DuTiB8 — Haihcloth Goods. 

Women's and cliildren's dress goods manufactured of tiair Imported be- 
tween April 30, 1874, and June 24, 1874, were dutlable under Taritt Act, 
July 14, 1870, § 21, as amended January 30, 1871, prescribing the duty on 
"liair-cloth Isnown as crinoline cloth, and ail otlier manufactures of tiair 
not otlierwlse tiereln provided for." 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

W. B. Coughtry, for plaintiffs in error. 
Henry C. Platt, for défendants in error. 

Before WAUACE and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This case présents but a single ques- 
tion. The plaintiffs imported into the port of New Yorli, at various 
times between April 30, 1874, and June 24, 1874, women's and chil- 
dren's dress goods manufactured of hair, and the importations were 
subjected to duty under the provisions of the tariff act of March 2, 
1867, imposing duty upon "women's and children's dress-goods ♦ * * 
composed wholly or in part of wool, worsted, the hair of the alpaca 
goat and other like animais." The question is whether they were 
dutiable under this provision, or under a provision of the tariff act 
of July 14, 1870 (as amended January 30, 1871), prescribing the duty 
on "hair-cloth known as crinoline cloth, and ail other manufactures 
of hair not otherwise herein provided for." 

Our décision in Dleckerhoff v. Miller, 93 Ped. 631, détermines this 
case in principle. In that case, as in this, there was a provision in 
the earlier tariff act more speciflcally descriptive of the importations 
than the provision in the later act, but we held that they should hâve 
been classifled under the provision of the later act, because congress 
intended by that act to prescribe the duty upon the entire class of arti- 
cles of which they were a variety, exclusive of any exceptions not 
naentioned in the act itself. In this case they are "dress goods" spe- 
cially enumerated in the earlier act; in the other case they were 
"bindings, braids and buttons," specially enumerated in the earlier 
act. As they were also manufactures of hair, and the later act was 
intended to establish the duty on ail articles of that descriptioii, ex- 
cept such as were otherwise provided for by its own terms, they were 
dutiable under the provisions of the later act. Some observations in 
the opinion in Arthur's Ex'rs v. Butterfield, 125 U. S. 70, 8 Sup. Ct. 
714, are relied upon by the défendants in error as inferentially sug- 
gesting that the court would not hâve decided that case as it did if 
the facts had been like those in this case; but thèse observations 
were not addressed to the point, and a caref ul reading of the opinion 
satisfies us that the rule of that case extends to the facts of the prés- 
ent case. As the court below directed a verdict for the défendants 
apon the theory that the goods were properly classifled, the judgment 
must be reversed. 
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UNITED STATES, ex rel. SCOTT y. MeALEES;E. 

(Circuit Court of Appeals, Thlrd Circuit. April 20, 1899.) 

No. Se, March Term. 

Habeàs Corpus — Fédéral Question — Jurismction of State Courts— 

CÔMITT. ' 

Where a debtor was arrestèd on proeess Issuiug from a state court on 
a charge of harlng vlolated «, pénal statute of the state agailist fraudulent 
insolvency, and af terwards, on pétition of his creditors in the proper féd- 
éral court, was adjudged bankrupt, anâ the state court, on hearing. tlien 
committed him for trial, and he thereupon applied to the United States 
circuit court for his release on habeas corpus, on the ground that the 
state statute was superseded by the bankruptcy law, AeW, that the state 
courts were compétent to décide the fédéral question thus raised, and 
that, no circumstances of spécial urgeney belng shown, the fédéral courts 
should not assume Its détermination untU the prisoner had exhausted his 
remedy in the state courts. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

The relator, J. McD. Scott, sued out a writ of habeas corpus in the 
circuit court, directed to John McAleeee, as warden of the prison of 
AUegheny county,; Pa., alleging that he was unlawfully restrained of 
his liberty by the respondent under certain commitments from the 
court of common pleas of said county. From an order of the circuit 
court discharging thé writ and remanding the prisoner, , the latter ap- 
peals. 

J. S. Perguson, for appellant. 

W. A. Blakeley and W. A. Way, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and McPHEE- 
SON, District Judge. 

McPSERSON, District Judge. The défendant is the warden of the 
AUegheny county prison, and holds the appellant in Qustody by virtue 
of three commitments. One is for contempt of court in ref using to 
answer certain questions put to the appellant before a référée in bank- 
ruptcy; and as this commitment is formally unobjectionable, and 
has not been successfully attacked upon any ground appearing on the 
record, it would of itself support a judgment of afiirmance. But for 
reasons that are satisfactory to us, although they need not be set out 
in this opinion, we hâve no doubt that the commitment for contempt 
should not be regarded as an exjsting process, and accordingly we 
ehall treat it as furnishing no ground for the relator's détention. 

It remains to consider the. other two commitments. Concerning 
thèse the foUowing f acts are undisputed : The appellant was a mer- 
chant do|;ig busin^s in the city of Pittsburg. On October 12, 1898, 
he maâeàn assignment for the benelit of creditors; and shortly after- 
wards, i;j the same month, several creditors proceeded against him 
by pétitions for warrants of arrest under the Pennsylvania statatc -of 
July 12, 1842 (P. L. 339). The pétitions averred that the relater had 
violated section 3 of the statute in certain particulars, and accordingly 
warrants of arrest were duly issued by a judge of the court of com- 
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mon pleas of Allegheny county. During the month of Xovember, 
and before hearings were had under the warrants, proceedings were 
begun in the district court of tlie United States for the Western dis- 
trict of Pennsylvania, charging the relater with involuntary bank- 
ruptcy, and upon thèse pétitions he was adjudged a banlcrupt on De- 
cember 3d. Afterwards, in January, 1899, hearings were had by the 
state judge under the warrants of arrest; and, as a resuit of the action 
taken thereon (without stopping to détail the proceedings, step by 
step), the court of common pleas of Allegheny county found, as facts, 
that "there is just ground to believe that the said J. McD. Scott lias 
concealed money, goods, building material s, plumbing materials, books, 
and other valuable articles, being part of his estate and effects; and 
that he bas coUuded and contrived with other persons for sucli con- 
cealment ; and that he has conveyed property to other persone for the 
use of himself , his family and friends, with the expectation of receiv- 
ing future benefit to himself of them, and with intent to defraud his 
creditors." The conséquence of this finding was that the court com- 
mitted the relator for trial upon the charge of fraudulent insolvency. 
After the hearing, the judge issuing the warrants was also satisfied 
that the relator had fraudulently eontracted certain debts, and had 
concealed his property with intent to defraud his creditors; and upon 
this ground he sent the défendant to prison under a separate commit- 
ment, there to remain "until he shall be discharged by due process of 
law." Thèse are the two commitments to be considered. They both 
couform to the Pennsylvania statute, and are formally regular in every 
respect. The relator asserts, however, that the statutory provision» 
upon which they rest hâve been superseded by the bankmpt law of 
1898, and that henceforth proceedings to punish fraudulent insolvency 
cannot be pursued in the Pennsylvania courts. Insisting upon thèse 
objections, he sued out the writ of habeas corpus now before us, but 
failed to convince the court that he should obtain his liberty. The 
pending appeal is from the order of the circuit court disçharging 
the writ and remanding the prisoner. 

The relator's objections raiee a fédéral question of which the cir- 
cuit court had jurisdiction, and which might hâve been considered by 
that tribunal if the learned judge had seen proper to entertain it. 
He may, indeed, hâve considered and decided it, but, as he filed no opin- 
ion, we are unable to détermine by what reason he was moved to 
enter the décision now under review. We hâve before us merely 
his judgment, and, if for any reason we flnd the judgment to be correct, 
our duty is to affirm it. We believe it to be correct, upon the suf- 
fleient ground that the state courts are compétent to deal with the 
fédéral question already stated, and that no circumstances are shown 
requiring the courts of the United States to take the controveray into 
their own hands. 

No doubt, the question is imjtortant; for since the bankrupt act is 
not as wide in its scope as the l'ennsylvania statute of 1842, and the 
related statute of 1836, it is obvions that, if the relator's contention 
be Sound, offenses now condemned, and properly condemned, by the 
state law, will escape punishment. But, while the importance of the 
question must be conceded, we are nevertheless constrained to hold 
93 F.-42 
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tîiat the point should not be determined upon this appeal. The re- 
lator's remedy in the state courts Should flrst be pursued, and, if he 
fails to enf orce there whatever right he may possess under the féd- 
éral la w, he may safely rely upon libération at the hands of the courts 
of thé Xlnited States. The tribunals of Penneylvania are as inuch 
bound, and we believe them to be as willing, as are the fédéral courts, 
to respect and enf orce a right resting upon a iaw of the United 
States; and, for the présent, we are bound to act upon the presump- 
tion that the relater will receive iaa complète protection at their hands 
as he would receive at ours. As the facts appear, we must foUow 
the rule of policy that requires the courte of the United States ordi- 
narily to defér action in a case such as this until the state courts 
hâve had an opportunity to hear and décide the fédéral question. 
The rule is thus expressed in Ex parte Eoyall, 117 U. S. 254, 6 Sup. Ct. 
742: 

"Where à person is In custody under process from a state court of original 
jurisdiction, for an alleged offense against the laws of such state, and It is 
claimed that he is restrained of hls liberty in violation of the constitution of 
the United States, the circuit court has a discrétion whether it wlU discharge 
hlm upon habeas corpus, in advance of his trial in the court In which he i's 
indicted; that discrétion, however, to be subôrdlnated to any spécial circum- 
stances requiring immédiate action. Wheû the state court shall hâve flnally 
acted upon the case, the circuit court has still a discrétion whether, under 
the circumstances then existing, the àccused» If convicted, shall be put to his 
writ of, error from the highest court of the state, or whether it will proceed 
by wrltoî habeas corpus summarlly to détermine whether the petitioner Is 
restràliiêd' c(f his liberty in violation of the constitution of the TJnlted States." 

And to Whitten v. Tomlinson, ,160 U. S. 241, 16 Sup. Ct. 297, the 
court say; .:■>■•■• 

"In casiBS of wrgency, such as those of prjsoners in custody, by authorlty of 
a state, for an act doiie, or omitted tofee doiie, in pursuance oî. s. Iaw of the 
tJnited States, or of an order or process bf a court of thé TJnlted States, or 
otherwise Involving the authority a:na opérations of thé général government, 
or its relations to foréign nations, the courts of the United States should inter- 
pose by writ of habeas corpus. ♦ *, ^ But, except in such peculiar and 
urgent ca^es, ithe courts of the Uaited States will not .discharge the prlsoaer 
by habeas cori)us In advance of a flqal détermination of his case in the courts 
of the stâte, aridi even àfter such fiaal détermination In those courts, will gen- 
eTally leave the' petitioner to the usual and, orderly course of proceeding by 
wrlt of error from this court." 

Other bâties are Ei parte Fonda, 117 U. S. 516, 6 Sup. Ct. 848; In 
re Duncàï», 139 U. S. 449, 11 Sup. Ct. 449; New York v. Eno, 155 U. S. 
89, 15 Sup. et. 30; and Fitts v. McGhee (decided January 3, 1899) 
19 Sup. Çt. 269. The récent décision in Ohio v. Thomas' (delivered 
February 27, 1899) Id. 45â, upholds a recognized exception to the rule. 

In obédience to thèse ailthorities, we are of opinion that the dis- 
crétion of the circuit court was properly exercised in refusing to dis- 
charge the relator from custody, and accordingly the order of that 
court is now afSrmed. 
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In re GIOVANNA, et al. 

(District Court, S. D. New York. March 31, 1899.) 

1. Aliens— Exclusion— UsriTED States District Court— Jukisdiction to Re- 

TIEW. 

Under Appropriation Act Aug. 18, 1894 (28 Stat. 390, c. 301), pro- 
viding for thé exclusion of aliens, the TJnited States district court lias no 
jurisdietion to review the action of the secretary of the treasury, con- 
flrming the décision of the executive officers excluding aliens domiciled 
hère, on thelr retum from a temporary vlsit abroad. 
3. Samb— Childrkn of Aliens. 

Children of aliens born in the United States are citizens, and not aliens, 
and hence are not subject to exclusion, under the immigration laws, on 
their retum with thelr alien parents from a temporary visit abroad. 

Habeas Corpus. Immigrants. 
John Palmiéri, for petitioners. 

Ullo, Euebsamen & Higginbotham, for commissioner of immigra- 
tion. 

BROWN, District Judge. Upon the return and traverse of the writ 
of habeas corpus in this case, it appears on the agreed statement of 
facts that Anzelmo Giovanna and her husband and their two chil- 
dren Emma and Salvatore, aged respectively 6 and 8 years, and Provi- 
denza Conti, arrived at this port from Italy on February 2, 1899, and 
after spécial examination, were determined to be alien immigrants 
likely to becomé a public charge, and on that ground were refused 
permission to land and were detained for the purpose of being sent 
back to Italy, and on appeal this ruling was affirmed by the secre- 
tary of the treasury. It further appears that the parents came to 
this port about 10 years ago where they then established their home 
and hâve been domiciled ever since, but they hâve never become 
citizens. The two children above named were born in this country 
and hâve always resided hère until about two months ago, when in 
December, 1898, the parents leaving their older children at their 
home in this port, went to Italy for a temporary purpose, taking with 
them the two children above named and returning in February last, 
as above stated. 

tlpon the above statement of facts some doubt may exist whether 
the décision of the suprême court in the case of Lem Moon Sing v. 
United States, 158 U. S. 538, 547, 15 Sup. Ct. 967, intended to hold 
that the exclusion by executive oflâcers alone of aliens domiciled hère 
on their return from a temporary visit abroad should be extended 
beyond Chinese aliens under the provision of the appropriation act 
of August 18, 1894 (28 Stat 390, c. 301). The paragraph containing 
that provision in the appropriation act cornes under the heading: 
"Enforcement of the Chinese Exclusion Act." Neither this heading 
nor the context is given in the clause relating to the exclusion of 
aliens in 2 Supp. Eev. St. p. 253 ; but the heading in the appropriation 
act may qualify the whole provision. For the purpose of a review, 
which it is understood will be taken, I shall, however, treat that pro- 
vision as gênerai and including ail aliens without limitation; and the 
effect of tiiis ruling must be that I hâve no jurisdietion to review the 
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action of the secretary of the treasury as respects the mother or 
Providenza Conti. 

As respects the two children who were born in this country while 
their parents werç résident and permanently domiciled hère, the déci- 
sion of the suprême court in the case of United States v. Wong Kim 
Ark, 169 U. S. 649, 693, 704, 18 Sup. Ct. 456, seems to me not distin- 
guishable from the présent; and I must therefore hoM that thèse 
children, being citizens of the United States and not aliens, were not 
eubject to the jurisdiction of the immigration ofBcers under the stat- 
ute upon which they hâve been excluded. This décision, tïiough n^ces- 
sary from the rulings in the cases above cited, involves the ùnfortu- 
nate resuit of separating the mother from her children of tender years- 
It is unders'tood that both sides désire to take an appeal upon the 
décision hère made. It is to be hoped that during the pendency of 
proceedings, at least, the coramissioner of immigration will find some 
means to avoid such a séparation. 

The infants are discharged from custody, and the mother and Provi- 
denza Conti are remitted to the custody of the commissioner of im- 
migration. 



BATCHELLER v. THOMSON: (two cases). 

THOMSON V. BATCHÉLLER. 

(Circuit Court of Appeals, Second Circuit. Aprll 4, 1899.) 

Nos. 92-94. 

1. TrADE-MaRK— TJSK BT FIRM—ÀSSBTS. 

A manufacturer of corsets in Englànd adopted a trade-mark before Ita 
use In this country; and its application to the goods befor© thelr Importa- 
tion, and Its distinct ownershlp, were knowij. and acted upon by a flrm In 
New York, of which the manufacturer was a member. The goods so 
manufacture^ and starnped in Bngland were sold to the New York flrm, 
and the trade-mark was subsequently permitted by the owner to be used 
by the flrm on corsets mànufactured by it in the United States. HeU, 
that this licensed use in the business of the firm of the trade-mark owned 
by one pajtner dld not place the trade-niark In the firm, as a part of ita 
assets, nor make It partnership property. 

3. SAMB— LiOBNBB TO UsE. 

On the dissolution of the partnership, and the transfer by the owner 
of the trade-mark of hls Interest in the f actory property, such owner could 
continue in the purchaser the right to use the trade-mark which he had 
previously permitted the flrm to use in their factory. 
3. Samk — Relinquishment dp Licbnsb. 

Where the owner of a trade-mark had been continuously, and still was, 
bdth the oWner of the trade-mark, and a manufacturer of the goods on 
which It was afflxed, the rellnquishment of a llcense which he had granted 
to another to use the trade-piark was not void on the ground that a trade- 
mark, distinct from the articles mànufactured, was not the subject of 
sale, as stlch transaction was simply a rellnquishment to the owner of 
the lioense to use hls property. 

4 SaMB — CONTRACT AS TO LiOBNSE. 

An agreement between the owner of a trade-mark and another, a mem- 
ber of a flrm to whom he had granted a llcense to use it, that, when such 
member retired from the flrm, ail the rights and privilèges granted to 
him should revert to the Owner of the trade-mark, was an agi'eement thàt 
on such retirement thë use 'étf the trade-mark should cease. 
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5. Same— Exclusive Use. 

Where a trade-mark antedated a patent relating to the article to which 
the trade-mark applied by more than two years, and the name, and not 
the patent, gave value to the article, the expiration of the patent did not 
terminate the exclusive right to use the trade-mark. 

Appeals from the Circuit Court of the United States for the Southern 
District of New York. 

Thèse three appeals relate to two bills in equlty, known In the case as suits 
1 and 2, brought before the circuit court for the Southern district of New 
York by George 0. Batcheller, of the city of New York, against William S. 
Thomson, of London, England, with respect to the title and use of a trade- 
mark. In suit No. 2, Thomson filed a cross bill, in which he prayed for an 
injunction against the use by Batcheller of the same trade-mark. The circuit 
court deereed for complainant in the two bills, and dismissed the cross bill. 86 
Fed. 030. 

Hamilton Wallis, for appellant. 
S. D. Cozzens, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judgea. 

SHII»MAN, Circuit Judge. On January 1, 1865, the flrm of W. S. 
Thomson, Langdon & Co. was established in the city of New York; 
the partners being William S. Thomson, Charles H. Langdon, and 
George C. Batcheller. Thomson and Langdon had been partners for 
a number of years. Thomson 's brother-in-law, William A. Nettleton, 
was taken into the firm in 1866, and retired May 31, 1869. In June, 
1869, the flrm became Thomson, Langdon & Co., and continued under 
the same name until December 31, 1878, Thomson, Langdon, and Batch- 
eller being partners, when Thomson sold his interest to Langdon, and 
the partnership was dissolved. Before 1865, W. S. Thomson went 
abroad, and thereaf ter continued to live in Paris or London, and with 
his brother, under the name of Thomson Frères, commenced to manu- 
facture corsets in Paris in 1865, which were called "Corsets Gants." 
The flrm of W. S. & C. H. Thomson, consisting of four persons, com- 
menced in England, in the latter part of 1866, the manufacture of 
corsets called "Thomson's Glove-Fitting Corsets." The French and 
the English flrms were entirely distinct from the New York flrm. 
The interests of the three other members of the English flrm were sub- 
sequently purehased by W^. S. Thomson. To thèse English corsets, 
offered for sale and sold in England during the early part of 1867, the 
trade-mark above mentioned was afflxed by Thomson, and the articles 
so raarked were vendible articles in the market. In May, 1867, Lang- 
don went to Paris, and also to England, and during his absence saw 
thèse corsets, and wrote to his New York partners in référence to 
manufacturing theni in this country, and thought that the business 
would be profitable, as "we ehould make the name of the glove-fltting 
corset a specialty." Samples for examination were sent from the En- 
glish factory to the New York flrm, and in reply an order for 200 
dozen was sent on June 18th; and thereaf ter a most extensive busi- 
ness sprang up, in the purchase from Thomson, and in the sale in the 
United States, of thèse imported corsets, which were manufactured 
in England, and there stamped by Thomson with his trade-mark. The 
purchases from Thomson continued until the érection by the New York 
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flrm, with his çpnsçnt, ,of a factpry i^ Bridgeport, Conn., in 1877> 
where the corsejts whicli they sold in tiie United States were subse- 
quently manufactured by the flrm, and were stamped with the trade- 
mark. 

The contested question of fact in the case was in regard to the 
priori ty of the use of the trade-mark; the complainant endeavoring, 
to show that the name was invented by the New "York' flrm, and was 
applied by it to the samples which came from Lonflon and were sold in 
New York before the actual use of the name upon goods sold in Lon- 
don. In view of the testimony derived from the written documente 
signed or Jmo^n at the timë of their date by ail the parties, their con- 
duct, and the previous déclarations of Batcheller under oath, it is mani- 
fest that the origin of the trade-mark in London, before its use in 
this country, its continued application to the goods before their impor- 
tation, and its individual ownership by Thomson, distinct from his 
interest in the New York flrm, were knoivn and acted upon by that 
flrm conetantly during the teontinuance of the partBership of Thomson, 
Langdon & CSo. The oral testimony of the parties in regard to the 
order of events in 1866 and 1867 might leave the ûiind in uncertaintjr 
as to that ordèr, but the written business papers in the exécution or 
formation of which the three' partners were' brought together, and 
their conduct at the time of thè dissolution, leave no doubt that Thom- 
son's ownership of the trade-mark was, during the partnership, con- 
ceded. 

Before Ttomson's retirement from the flrm, in December, 1878, 
three written agreements were execTiteâj which, though not bearing the 
same date, were parts of the same transaction of sale to Langdon, and 
dissolution of partnership. By an agreement of OctOber 31, 1878, be- 
tween Thoniéon and Langdon, the fomier sold to the latter ail his 
interest in the Lyman patent, which will be hereaftet mentioned, and 
also assigned tO Langdon "ail the interest and claims of said Thomson 
in and to any and ail trade-marks, of any description whatever, hereto- 
fore used by said Thomson, Langdon & Co. in the United States, with 
the fuil privilège and liberty to use the same during his lifetime in 
such manner as said Langdon may deem best." He also had the right 
to use the business signature of Thomson, Langdon & Co. as long as 
he was personally engaged in the business then carried on by that 
flrm. The second agreement between the same parties refers to a 
sale to Langdon by Ihônison of ail his interest in the assets and prop- 
erty of the flrm. In a third agreement between the three partners, 
Langdon & Batcheller agrée that so long as the new flrm of which 
they two shall be partners shall continue to use the désignation of 
Thomson, Langdon & C!o., or stamp the name of Thomson upon their 
goods, the new flrm "will entirely abstain from selling any goods 
manufactured by them, which the London house of W. S. Thomson & 
Co. now make," to or for the markets of Canada or Great Britain. 
On October 29, 1883, Thomson and Langdon had an interview in New 
York, in whiCh Thomsoil sharply charged the èxisting flrm with hav- 
ing sold corsets in Canftda. As a resuit of that interview, Langdon 
wrote him a letter of that date, which contained sundry agreementfi, of 
which the fourth -^as as foUows : 
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"itb. That in case I shall hâve any Interest In any new co-partnership 
whlcU may be formed after the expiration of the présent co-partnership. on 
the first January, 1885, or at any earlier date, for tlie transaction of business 
in corsets, busliS, crinolines, or goods of that character, then Mr. William A. 
Nettieton shall be a partner in said business, and shall bave for his services 
an interest therein of 25%, without the necessity of furnishing any capital to 
the same; and, in case I retire from the business, I hereby agrée that the con- 
tract and agreement made between us on the Slst October, 1878, shall In that 
case become null and void, and that ail the rights and privilèges ceded by you 
to me shall then revert to you." 

At this time Nettieton was a partner, and se continued after Janu- 
ary, 1885, on the terms named in this letter. Langdon and Eatcheller 
continued as partners from January 1, 1879, until December 31, 1881, 
when a partnership consisting of Langdon, Batcheller, Nettieton, and 
one Colton was formed, whieh continued to December 31, 1884. The 
third change took place on January 1, 1885, when Colton retired. 
Nettieton retired December 31, 1887. The firm continued until De- 
cember 31, 1888. AU thèse firms bore the name of Thomson. Langdon 
& Co. Thereafter the firms were called Langdon, Batcheller & Co., 
but Langdon retired January 1, 1893, and assigned his interest in the 
trade-mark to Batcheller, who continued the manufacture of corsets 
and the use of the trade-mark. Langdon is 79 years old. Thomson 
bas continued the manufacture of corsets in England under his trade- 
mark to the présent time, and they hâve been extensively sold in Eng- 
land, upon the continent of Europe, and in Canada. On October 22, 
1889, hé registered his trade-mark in the United States patent office; 
and in 1871 Thomson, Langdon & Co. (Langdon purporting to act as 
attornëy for Thomson) registered in the patent office the trade-mark, 
"Thomson's Patent Glove-Pitting Corset." When Thomson com- 
menced in Paris and in England the manufacture of corsets, they were 
made in accordance with an alleged invention of Edward Drucker. 
Letters patent of the United States for this corset were issued in the 
name of Drucker on May 7, 1867; but the corsets made accordingly 
were unsatisfactory, the alleged invention was concededly of no value, 
ceased to be used, and an improvement was made in England by an 
employé of Thomson, which was patented in the United States on No- 
vember 30, 1869, to Henry A. Lyman, assigner to Thomson, Langdon 
& Co. This patent expired November 30, 1886. How closely the cor- 
sets of complainant or défendant followed thisi improvement did not 
appear, and, indeed, the distinctive value which the improvement im- 
parted to the product did not appear. 

The relief prayed for in suit No. 1 was that the registration of the 
trade-mark which was obtained by Thomson on October 22, 188!>, 
should be declared void, and should be annulled. In suit No. 2, the 
complainant averred that he was entitled to the entire interest in the 
trade-mark in the United States, and prayed that Langdon's agreement 
of October 29, 1883, should be declared not to hâve created any title 
thereto in ThbmSon. The cfoss bUl prayed for an injunction against 
the use of the trade-mark by Batcheller. 

The circuit court f ound that the use of the trade-mark began in New 
York and in Lohdon at about the samë time; that it identifled the cor- 
sets of the New York firm, and belonged to the New York business; 
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thât Thomson sold toLangdon Ms intecçgt in tlie trade-jnark, as used 
iii'thé''New York business; and that, ae henever resumed his interest 
il)''tïie business, heconld résume no right'in'the trade-ïlla'Pk. From 
ihe: flniîing of facts wMch bas been giten in regard totbe origin and 
usef'of the trade-mark from IS&Gto 1877,. it appears itrwas originated 
by Tlioinson, was used^by Mm upon bis entire product, was stamped 
in Èngïand lipon ail the'goods wMcli hé sôld to Thomson, Langdon & 
Co., and was subsequehtly permitted by him to be used upon the 
product of their Bridgeport factory. This licensed use in the business 
of a flrm of the trade-mark owned by one partner does not place the 
tradé-mark in the firm, as a part of its assets. Thomson's permis- 
sion or allowance to the iirm to use his trade-mark did not make it 
partnérship property. ' Kidd v. JohnSon, 100 U. S. 617. Upon tlie dis- 
solution of the partnérship, and the transfer by Thomson of his interest 
in the factory property, he could rightfully continue in the purchaser 
the right to use the trade-mark which he had previously permitted the 
firm to use in their factory. The ownership and right to a gênerai 
use remained in Thomson, the limited right to use for a limited period 
being continued in Langdon individually. 

It is said that the relinquishment of this license to Thomson by 
Langdon was void, because a trade-mark, as distinct property, separate 
from the article created by the original manufacturer, is not the sub- 
ject of sale. Kidd v. Johnson, supra^ But Thomson had been con- 
tinuously, and still wae, both the owner of the trade-mark and the ex- 
tensive manufacturer of the goods to which it was aflfixed, and Langdon 
simply relinquished to the owner a license to use his property. 

The construction of Langdon's agreement of October 29, 1883, is 
also in controversy; the question being whether his right to use the 
trade-mark ceaeed whenever he'retired from business, or whether it 
continued during his lifetime, if he did not retire in 1885. The record 
furnishes very little light in regard to the circumstances which in- 
duced the exécution of this agreement. It simply appears that, where- 
as Thomson and Langdon had been very intimate friends, Thomson 
now distrusted the new flrm, and f eared; that his brother-in-law would 
be displaced. It is suggeeted that the promise of Langdon related 
exclusively to the next partnérship, and was connected with Nettle- 
ton's continuance, and meant, "If I then retire, the use of the trade- 
mark will cease; but, if I do not then retire, it continues as before" 
The agreement, however, related to the rétention of Nettleton in any 
subséquent partnérship, and looked to a longer future than the partnér- 
ship of 1885, and said, also, "When I retire, the use of the trade-mark 
ehall cease." The natural cendering of the agreement is that, whereas 
Thomson distrusted the fldelity of the new firm to their agreement in 
regard to sales in Canada (in other words, distrusted Batcheller), 
Langdon said, "Your brbther-in-law shall continue in any of the part- 
nerships, and, when I retire, you shall haye your trade-mark." It is 
noticeable that the limited interprétation was nowhere sought or 
claimed by the complainant. ; 

The complainant seeks to make use of the principle stated in Singer 
Mfg. Co, Y. June Mfg. Oo., 163 U. S. 169, 16 Sup. Ct. 1002, that, if the 
owner of a patent had given to its product a name ^ybich constituted its 
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yeneiic description, the right to make the patented article and to use 
the generic name passed to the public upon the expiration of tlie pat- 
ent, and that, therefore, the exclusive right to use the trade-mark of 
the corset ceased with the life of the Lyman patent. In this case the 
name antedated this patent by more than 2^ years, and thè name, and 
not the patent, so far as can be seen, gave value to the article. The 
Drucker patent was for an alleged improvement in the old class of cor- 
sets, in which seams run transversely, and was of no value. The 
Lyman patent was for an alleged improvement upon Drucker in the 
same class of corsets. The Thomson corset was exteneively advertised, 
and was a favorite, but whether its value was connected with the 
Lyman patent is unknown. 

The decrees of the circuit court are reversed, with costs, upon the 
appeal from the decree upon the cross bill ; and the cases are remand- 
ed to that court, with instructions to dismiss the two bills of the com- 
plainant, without costs, and to enter a decree, with costs, upon the 
cross bill, that Batcheller has no adéquate title to the trade-mark, and 
for an injunction against its use, upon such terms, as to time of issuing 
the order, as the circuit court shall deem reasonable. 



MAXWELL V. GOODWIN. 
(Circuit Court, N. D. Illinois. April 26, 1899.) 

1. LiTBRART PrOPERTY — DrAMATIC COMPOSITIONS— TEST OF InFRINGEMENT. 

The weight of American authority sustains an author's right of property 
in hls dramatie compositions aside from that given by copyright statutes, 
and establishes the test of piracy of such a composition as being, no't 
whether it is copied in the language of the original, but whether it Is, in 
substance, reproduced without authority, either in whole or in a material 
part. 

2. Samb— •Action for Pihacy— Power op Court to Set Aside Verdict. 

The rule held in patent causes at law that issues as to inf ringement 
and identity should be submitted to a jury applies in actions for Infringe- 
ment or piracy of dramatie compositions, but under the same rule the 
court is authorized to set aside a verdict unsatisfactory to itself as against 
the weight of évidence. 

On motion to set aside the verdict, which found the défendant 
guilty, and assessed the damages of the plaintiff at $10,000, in an 
action charging piracy of an unpubli^hed play called "Congress," 
of which plaintiff is the author. 

W. J. Strong, for plaintiff. 

W. K. Lowry and F. F. Eeed, for défendant. 

SEAMAN, District Judge. Interesting questions of law were pre- 
sented at the trial, which affect the right of action independent of 
any contention on the facts, and are reargued on this motion with 
thoroughness and ability. The propositions submitted on behalf of 
the défendant are net without force. The existence of a dramatie 
or stage right at coinmon law, upon which the plaintiiï's cause of 
action must rest, is controverted by the English précédents cited, 
and support is found in American authorities as well for the f urther 
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contention that thère is no inhérent property right in ideas, senti- 
ments, or créations of the imagination expressed by an autlior, apart 
either from the manuscript in which they are contained, or "the con- 
crète form which he has given.them, and; the language in which he 
has clothed them." Stowe v. Thomas^ Fëd. Cas. No. 13,514. On the 
other hand, American décisions hâve in notable instances upheld 
dramatic rights, net resting on the copyright statutes, but as literary 
property at common law; and there is a line of the same authority 
for the test of piracy which was girea in the gênerai instructions to 
the jury in the case at bar, namely: 

"As the owner of material possessions may assert his rights wherever or in 
■whatever disguise his property is foimd, so the author of a literary composition 
may claim il; as his own in whatever language or form of words it eau be 
identifled as his production. The true test oï piracy, then, is not whether a 
composition is copied in the saine language or the exact words of the original, 
but whether. In substance, it îs reprodufcéd; not whether the whole, but a ma- 
terial part, is talven. * * * The conti'olHng question is whether the sub- 
stance of the work is talien without authority." 

If either of the f undameutal propositions for which the défendant 
contends is sustained, it is clear that thfe instruction was erroneous, 
and that there was no question of fa et for the jury. On reviewing the 
authorities cited, I conelude that the instruction is in accord with the 
weight and trend of décisions in this country, and that doubt whether 
the mie so held is well fôuiiidéà at common' law should not be resolved 
against the verdict, if it were otherwise satisfactory, as exceptions 
are well preserved for fifial settlement on writ of error. This contin- 
gency, however, ie not pr^sented hère, as I am of opinion, aside from 
thèse questions, that the verdict is not supported by the évidence, 
and that the tests of piracy, as further deflned in thé instructions, were 
clearly disregardëd or misappi-ehendëd by the jury, ; 

Applying the rule held in patent causes at law, that issues of in- 
fringement and identity , must be paesed upon by the jury, it was 
deemed proper, if not hecessary, to so submit the issue of infringe- 
ment or piracy in this case^ IJnder thé same rule the court is author- 
ized "to set aside a ver4içt unsatjsfactory to itself as against the 
weight of évidence." Bischoff v. Wethered, 9 Wall. 812, 814; Coupe 
V. Eoyer,, 155. IJ. S. 578, 15 Sup. Ct. 199. But I do not feel justi- 
fled, under the undisputed testimony hère, to rest décision upon that 
view alone. ' The instructions were spécifie that, unless material por- 
tions of the play of "Congress," which were found to be the intel- 
lectual production of the plaintifï, were in fact and manifestly repro- 
duced and copied in the defendant's play "Ambition," the charge of 
piracy was not sustained. The jury were further instructed, in référ- 
ence to alleged resemblances between the two plays in gênerai fea- 
ture, — such as scènes laid in Washington, and relating to congressional 
législation, honest and dishonest senators or congressmen beset by 
temptation at the hands of a sugar trust, love scènes complicating 
the plot, seeretaries, negro servants, dudes, and other accessories of 
the modem drama, — that they were, with the gênerai thème or story 
showing the triumph of an honest legislator over corrupt influences, 
common subjects, for imagination, at least, in which the plaintifE pos- 
sessed no right of literary property; that, unless identity was found 
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in the matter and expression showing that one was copied from the 
other substantially and in material parts, although not in the exact 
language or form, there was no piracy, and the défendant waa not 
liable in this action. It is probable that the distinctions called for 
were imperfectlj stated, and not well understood by the jury, as the 
boundaries are not so well marked, at best, as to be within ready ob- 
servance. There can, however, be no identity of the production, on 
which to establish a right of action at common law, short of the test 
indicated in this instruction ; and, so considered, I flnd no escape from 
the conclusion that the évidence is insufflcient to sustain the verdict, 
whether measured as a whole or taken alone on the testimony pre- 
sented by the plaintiff. 

1. When the two plays are compared, read either as an entire pro- 
duction or in détail in any parts or form, I can flnd no copying or 
imitation in plot, scène, dialogue, sentiment, characters, or dramatic 
situations, and no similarity, aside from the gênerai features and sub- 
jects which are pointed ont in the instructions as clearly open to 
common use, — resemblances which may naturally occur when congres- 
sional life in Washington is the thème, and certainly there is nothing 
uncommon in that subject for story or drama, Indeed, there is marked 
dissimilarity in the portrayal of ail the characters and in thought, 
treatment, and expression, both in détail and throughout the plays. 
In the one the dominant idea is apparent in the présentation of a 
political issue, while the other carefully avoids any such subject; 
and, briefly stated, no intellectual création of the one reappears in 
the other in any form. The plaintiff, testifying as an expert, speciâed 
numerous points in which resemblance was asserted, but neither in 
his spécifications nor in any point suggested by counsel can I recall 
one w'hich cornes within the définition of an intellectual création, or 
one which is not either inconsequential, or of the clasa of common 
subjects adverted to in the instructions. Aside from the fact that Mr. 
Maxwell submitted his play to the défendant in the spring of 1895, 
with at least an opportunity to read and glean from it, and that the 
latter presented the new play of "Ambition" in the following fall 
season, with scènes laid in Washington, and relating to congress, no 
discriminating reader would infer a common authorship, or even that 
the one received inspiration from the other in material matter. In 
the light of this fact, and without other explanation, the utmost of his 
inference or suspicion . would be that the défendant had taken from 
the former the suggestion of founding a plot on congressional life in 
Washington, including the machinations of a "sugar trust," and had 
thereupon committed it to Mr. Carleton to hasten its production in a 
new play to anticipate the plaintiff's création, — an assumed course, 
which totally disregards the cumulative testimony on the part of the 
défense as to the time and circumstances of the préparation of "Am- 
bition," and which would, in the extrême view, violate ethics, but no 
common-law riglits of property. 

2. This possible inference from the circumstance last referred to 
brings the inquiry to the testimony relating to the actual origin of 
the defendant's play, which would remain as a pure question of fact 
if the plays were identical in substance. The plaintiff commenced 
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writing thê plaj of "Congress," as his first effort in tbat Une, in the 
fall of 1894, completing it three or four months later. In the spring 
of 1895 he left the manuscript with the défendant, who was then in 
Chicago, having no previous acquaintance, but hoping it might prove 
acceptable. The manuscript wae returned within a week, and the 
défendant testifles that he neither read nor opened it, and had no 
information of the contents, aside from a brief statement which the 
plaintifiE gave in their conversations. On the other hand, the play 
of "Ambition" was written for the défendant by Mr. Carleton, under 
a contract in writing made September 29, 1893, which is clearly 
authenticated, and refers to the "scénario" of the proposed play as 
submitted therewith. Mr. Carleton testifies that he coneeived and 
outlined the play during several months preceding this contract, 
and had prepared what is called the "scénario" of 20 or more pages, 
showing plot, naming ail the characters, and giving parts of the dia- 
logue, substantially as the play was af terwards written ; and this was 
delivered when the contract was entered into. He is conflrmed in 
thèse particulars by the testimony of Mrs. Sargensdorf, his secretary, 
and that of the défendant and his manager, Mr. Apple ton. The com- 
pletion was delayed by circumstances which are explained; but Mr. 
Carleton testifles that it Was originally flnished in the fall of 1894, 
when he read it to Mr. Frohman, a th^atrical manager, for criticism, 
after witnessing a new play just introduced called "The Bauble Shop," 
in which the principal character was a prime minister; that he had 
adopted for his hero the position of eecretary of state, and it was 
deemed test, to avoid any apparent coïncidence, to transform him 
into a senator and chairman of the committee on foreign relations. 
With this, and changes in form, which are named, he states that the 
play was rewritten, and was delivered to the défendant in Septem- 
ber, 1895, on his return from Europe ; and that the plot and ail sub- 
stantial features remained unchanged. This testimony is corrobo- 
rated by Mr. Frohman, who refers to circumstances by which the 
time is flxed in his recollection. Both Mr. Carleton and Mr. Groodwin 
testify that no thought or suggestion was taken from the plaintiff's 
play, nor was any knowledge of its existence communicated to the 
former, nor suggestions made by the latter in any respect, at any 
time, as to the plot, characters, incidents, changes, or composition. 
The cumulative testimony referred to is unimpeached and uncontra- 
dicted. Unies» it is entirelv rejected, there is no room for inference 
that the play of "Ambition," as produced, was founded in the gênerai 
plot or characters upon the plaintiff's production. And, if the testi- 
mony is eredited, it eetablishes the complète priority of the defend- 
ant's play in conception and development; and with crédit only in 
particulars where Mr. Carleton and the défendant are corroborated by 
circumstances and by other witnesses, priority is established in ail 
matters material to this controversy. Therefore, in either aspect of 
the testimony as indicated, the ve^rdict must be set aside. An order 
will be entered accordingly, and a new trial awarded. 
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rBNTUGKBBD VARIABLE STITCHING SEWING-MACH. CO. T. JONES 

SPECIAL MACH. 00. 

(Cireuit Court, D. Maine. Jannary 24, 18S0.) 

No. 434. 

1. Païbwts— Valiihtt atîd Inpringement— Sewing Machines. 

Claims 4 and 6 of the Woodward patent, No. 354,499, for ImproTcment 
in sewing machines, eonstnied, and held valid and infringed. 

a Saub — Double Use. 

Heap V. Tremont & S. MUls, 27 C. C. A. 316, 82 Fed. 449, 453, 456, ap- 
plied ■with référence to a new or double use. 

8. Samk— Evidence— Pkbsdmptions. 

Brooks V. Sacks, 26 C. C. A. 456, 81 Fed. 403, 405, applled as to the 
nature of évidence requlred to overcome the presumption that the patentée 
is the orlginaJ inventer. 

This was a suit in equity by the Pentucket Variable Stitching Sew- 
ing-Macliine Company against the Jones Spécial Machine Company 
for alleged infringement of patent No. 354,499, issued December 14, 
1886, to Erastus Woodward, for a sewing machine. The patent con- 
tains eight claims, of which, however, only 4 and 6 are hère involved. 
Thèse claims read as follows: 

"(4) In a sewing machine of the class descrlbed, having a unlversally mov- 
able work feeder, the comblnation, wlth the needle, shuttle, automatlc work 
feeder, and a tension device adapted to produce a constant tension on the 
thread, of automatic thread holding and releasing devices, substantially as 
described, whereby the needle thrwid is held while the shuttle Is entering 
the needle loop, and released while tbe work is belng moved by the work 
feeder, as set forth." "(6) The combination of the needle, the shuttle, the 
work feeder, an automatic thread grasping and releasing device, and a tension 
device, ail arrangea and operating substantially as and for the purpose specl- 
fied." 

William Quinby, for complainant. 
Clarke, Baymond & Coale, for défendant. 

PUTNAM, Circuit Judge. The letters patent at issue în this case 
contain e^ht claims, relating to Tarions improvements in sewing 
machines, of which only one improvement is involved hère. Whether 
this particular improvement occupies relatively a leading position 
among those covered by ail the claims of the patent, or only an in- 
cidental one, the Fecord does not explain to us. The dififtculty of 
analyzing tiré case, arising from this omission, is a common one, 
wherever one claim out of a number is brought forward for the con- 
sidération of the court. Under such circumstances, it becomes nec- 
essary to weigh with extrême care the propositions of connsel and 
the évidence of the experts, in order to make sure that they do not 
concern more properly the entire subject-matter of the patent than 
the particular portion in question. In the présent instance this difiS- 
culty is increased by the fact that the letters patent at issue, so 
far as the case before us is concerned, cover merely an improve- 
ment on a prior patent to the same patentée. 
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The subject-inatter of the two patents is stated in each of them 
asimo^a: ■ '''"'''''''"[''' '^ "" /\ ,'J''^.'',J- ■■'■ '^' ''■■'■-'' ^^''■■"' 

"This invention bas for its object to providé a' sewing machine capable of 
forming elongated.stitcbes on tbe surface, of m^terial to be , ornamented, and 
of arranging said stîtchés in à variety bt otnainèntàl t6rtns." 

Only two claims are brought' to ôur attention, — i and 6. Tliey 
are built up on what was substantially the pith of tlie invention of 
the esirlier patent to wtich we havé rejEferred, namely, ,a universally 
movable work ieeder, by yirtue of which the machine was made capa- 
ble of elongated stitches in a variety of ornamental forms. The com- 
bination in issue iucludes with this work-feeder the needle, the shut- 
tle, and a device adapted to produce a constant tension on the thread. 
Thèse are ail old éléments. The alleged new élément coneists of 
"aùtômatic thread holding and releàsiùg devices," "whereby," as 
claîm 4 says, "the needle thread is held wnile the shuttle is entering 
the needle loop, and released while the work is being moved by the 
work feeder." With thèse appear the words "substantially de- 
scribed," and "as setforth." Olaim 6, while changing the nomencla- 
ture in some respects, is, for ail the purposesof this case, the same 
as claim i, omitting the words, "whereby the needle thread is held 
while the shuttle is entering the needle loop, and released while the 
work is being moved by the work feeder." In our view, for the pur- 
poses of this case,,:the, use or omission of thèse wprds is not of im- 
portance, and thereipre we treat the two claims hand in hand. We 
will refer to this again when we corne to the question of infringement. 

There is no question, on the record, that the élément of the auto- 
matic thread holding and releasing devjice is ail there. is in the claims 
in issue to distinguish them from the prier patent* But with ref; 
erèncé to the doctrine of équivalents, as applied to the claims, the 
parties life at issue. It is maintained on the part Of the défendant 
that automatic thread holding and releasing devices, with functions 
as shown by this patent, were known to the prier art, and that, 
theref ore, the claims must, at the best, be limited to détails of con- 
struction. On the other hand, the complainant cannot well maintain 
that kindred devices were not known -in the prier art, but it dénies 
that they were ever known jn combination with a "uhiversally mova- 
ble work feeder," or ever performed the functions which they per- 
form in the «omplainant's, machine, or were adapted to perf orm them. 
That they were never used ip combination with a "universally mova- 
ble work fejeder" is admïtted by the défendant. This, however, may 
be a mei'e matter of word-splitting, proyided they ;were used in a 
kindred art, as it.is pl^in they were, and also that they were used 
under such circumstances and with such functions , that they might 
hâve been adapted to the purposes to which the complainant put 
thena, and as a part of the complainant's combination, without the 
exercise of the inventive faculty. The device of the earlier patent 
with which the new élément was combined. was, so far as we can 
discover, the flrst sewing machine which successfuHy accomplished 
the object to which we hâve referred, nàmely, forming mechanically 
an indeflnite variety of elongated stitches on the surface of the ma- 
terial to be ornamented. The invention was originally intended for 
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lise in connection with heavy materials, but later an effort was made 
to apply it to worsteds, knit goods, and other elastic goods. TMs 
required light tension, so that the thread would feed fast enough for 
forming elongated stitches, as required, without puckering. But im- 
mediately certain difiSculties appeared. One witness testifles as fol- 
lows: 

"We then found out, In sewing on moderately light goods, that we had to 
carry sBch a light tension on the upper thread, to lieep the goods from pucker- 
ing, that the shuttle, passing through the loop, would urag a certain amount 
of thread from the constant tension, so that it would leave a loose loop un- 
derneath the goods, whlch was a waste of sillï." 

Another witness testifles to another difûculty, as foUows: 

"After the needle has carried a loop of thread through the cloth, and the 
shuttle has passed through the loop of needle thread, it is necessary to the 
proper completion of the stitch, by the drawing up of the needle thread around 
the shuttle thread, that the needle thread shall be held firmly by the tension 
until the loop has been nearly or quite drawn up." . 

Thèse difificulties were speedily overoome by combining with the 
light tension a provision for holding" the thread firmly at the critical 
period referred to in this testimony, which we hâve stated. The 
mechanism for accomplishing this involved some degree of ingenuity, 
and it entirely removed the difficulties, and made the machine suc- 
cessful for use in connection with elastic goods. 

The respondent has introduced a great many earlier patents, not 
so much for the purpose of proving anticipation, in the strict sensé 
of the Word, as narrowing the construction of the claims in contro- 
versy. The défense rests mainly at this point. It would protract 
this opinion beyond any reasonable necessity to attempt to explain 
the numerous patents to which the respondent refers. It is suffl- 
cient that they show what are called "intermittent checks," which 
term expresses the pith of the invention in question. They were, 
however, not applied to the présent use; and we think that there is 
suiBcient to establish patentability in the presumption which arises 
from the issue of the patent, in connection with the principles ap- 
plied by the court of appeals for this circuit in Heap v. Treraont & 
S. Mills, 27 C. C. A. 316, 82 Fed. 449, 453, 456. This being established, 
we hâve no question that the claims are to be construed as they are ex- 
pressed, without any limitation by what appears in the spécification, 
and that, so far as the spécification shows détails, the détails are 
illustrative, and not essential. 

On the question of infringement, the respondent relies on the 
phraseology with référence to which we hâve pointed out that claim 
4 contains matter not found in claim 6. It is, however, our view 
that this additional matter does not involve a spécifie élément in the 
combination. Moreover, even on the respondent's proposition, it is 
entirely clear that it infringes claim 6; and we are likewise of the 
opinion, for the reasons given, that the two claims are so substan- 
tially alike that it infringes each'of them. Its machine copies the 
complainant's device in every particular, except that it does not 
strictly release the thread through the light tension "while the work 
is being moved by the work feeder." It attempts to avoid the pat- 
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eût by pFOvMing a supply of thread tbro«g]i the light tension in ad- 
vance, but, as we construe the claims, tbis is plainly only a colorable 
différence. 1 

It is maintained that the patentée waa not in fact the flrst invent-' 
or, or, indeed, an original inventer; but the évidence on this point is 
not sufflcient to overcome the patent, in view of the principles stated 
by the circuit court of appeals for this circuit in Brooks v. Saclis, 26 
C. C. A. 456, 81 Fed. 403, 405. Let there be a decree, as to claims 
4 and 6, for a master and an injunction. 



ALASKA PACKERS' ASS'N v. PACIFIC STBAM WHALING 00. et al. 

(Circuit Court, X. D. Californla. Marcli 16, 1899.) 

No. 12,721. 

1. Patents— Tnfringement—Rep AIR and REcoNSTRncTiON. 

The purcljaser of a patented machine may repair the same by replaelng 
worn-out parts whieh, in their relation to the whole structure, are tem- 
porary In thelr nature, so long as the identity of the machine is not de- 
stroyed, thoùgh such parts may be among the novel or valuable featurea 
covered by the claims. But this right to repalr does not include the right 
to reconstruet or rebuild the machine. 
^ Bame — PrbijIminary Injunction. 

A preliminary injunction will not be granted to prevent the replacihg 
of a part of the patented machine which wears out very qulckly, though 
such part Is one of the éléments specially protedted by the patent. 
■3. Same— Can-Pilling Machines. 

The Jensen patent. No. 281,767, for an Improved can-flUing machine, 
hdd Infringed, on motion for preliminary injunction. 

J. H. Miller, for complainant. 

M. A. Wheaton and I. M. Kalloch, for défendants. 

MORROW, Circuit Judge (orally). This is an application for a pro- 
visional injunction to restrain the défendants from infringing letters 
patent of the United States numbered 281,767, for an improved can- 
flUing machine. The complainant is a Oalifomia corporation, having 
its principal place of businëes in the city and county of San Francisco, 
and engagea, in the territory of Alaska and at other places, in the busi- 
ness of packing salmon, in hermetically sealed cans. The défendant 
Pacifie Steam Whaling Company is also a corporation organized under 
the laws of the state of Calif ornia, and engaged in the same business as 
complainant, while the business of the défendant F. A. Eobbins Press 
Works, a corporation of the same state, is that of repairing machinerj. 
The patent in oontroversy is now owned by complainant, by virtue of 
varions assignmeïits forming a chain of title froni the patentée, Ma- 
thias Jensen, .to whom létters patent of the United States, No, 281,767, 
were issued on iJuly 24, 1883, for a can-fllling machine. , It is a cOm- 
plicated mechanism of steel, iron, and brass, composed ôf a receiving 
hopper, semicylindrical rotary back, with forks, knives, measuring 
chamber, spont, plunger, reciprocating plate, etc., and operated by a 
shaft and varions arms, levers, roUers, and cams, and intervening con- 
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uecting devices. It appears from the affidavits on belialf of the de- 
fendants in this case tliat the Pacific Steam Whaling Company for the 
past nine years has been engagea in the business of packing salmon 
in the territory of Alaska, and is the owner and operator of flve différ- 
ent canneries for canning and packing salmon in said territory; that 
thèse canneries are situated in différent places in Alaska, many hun- 
dreds of miles apart, and without any direct or regular means of 
communication between them; that at différent times since the de- 
fendant Pacific Steam Whaling Company has been engaged in the 
salmon-packing business, cominencing with the year 1889, it lias pur- 
chased six of the Jensen can-fllling machines, and is now the owner 
of ail of the six machines so purchased; that each and every one of 
thèse machines was sold to défendant by the owners of the Jensen 
patent, or by their licensees; that, before the commencement of the 
season of each year, the défendant Pacific Steam Whaling Company 
has brought its can-fllling machines to San Francisco, and delivered 
them to the F. A. Eobbins Press Works for repair. It is claimed by 
the défendant Pacific Steam W^haling Company that such repairs hâve 
been only those ordinarily required to keep the machines in good work- 
ing order, and, with a single exception, the repairs did not include the 
rebuilding of any of the patented parts of the machines; that, with 
respect to one of the machines, the défendant desired to hâve certain 
parts built heavier and stronger than they had previously been, and ac- 
cordingly the F. A. Eobbins Press Works so rebuilt and reconstructed 
the machine that it is admittedly now a practically new machine; 
and that this rebuilt machine, together with the others that hâve been 
repaired, the défendant is about to ship to its canneries in Alaska. 
Complainant asks that défendants be restrained from making, using, 
selling, transferring, or delivering to any person whatever any such 
can-fllling machines, or any parts thereof, and from counterfeiting or 
imitating said machines ; also, from sending or shipping or transport- 
ing; to the territory of Alaska, or to any other place whatever, from the 
city and county of San Francisco, those certain Jensen can-fllling ma- 
chines referred to in the affidavits, or any of the parts thereof, now in 
the possession of the F. A. Eobbins Press Works, or the défendant Pa- 
cifie Steam Whaling Company. The repaired machines are designat- 
ed as Nos. 69, 70, and 108. The rebuilt machine is without a number. 
It is claimed on behalf of the complainant that the repairs of the three 
numbered machines hâve extended to such parts as are specifleally 
covered by the claims of the patent. 

My view of the questions now before the court is that the well- 
known principles governing the issuance of injunctions pendente lite 
are applicable to a case of this character. The granting of the injunc- 
tion rests in the sound discrétion of the court. But the court is not 
called upon to détermine the raerits of the case upon this application. 
As stated in paragraph 5 of High on Tnjunction: 

"It is to be constantly borne in mind tliat, in granting temporary relief by 
interJocutory injunction, conrts of equity in no manner anticipate the nltimate 
détermination of tlie questions of riglit involved. They merely recognize that 
a suffleient case lias been made ont to warrant the préservation of the prop- 
erty or rights in issue in statu quo, until a hearlng upon the merits, without 
93 F.^ 
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expressing, and, indeed, without having the means of forming, a final opiniou 
as to stich; rlgbts. And, In order to sustain an Injunction for the protection of 
property pendente lite, it is npt necessary to décide in favor of plaintiff upon 
the merlts; nor is it necessary that he should présent such a case as will 
certalnly entitle hlin to a clecree upon the final hearing, since he may be en- 
titled to an interlofcutory injunction, although his right to the relief prayed may 
ultlmately fail." 

It will not be necessary, therefore, to détermine upon this hearing 
thè final question of an infringement. But the gênerai principles of 
the law governing the subject of repairing and reconstructing pat- 
ented machines will materially aid the court in determining the prés- 
ent application. The purchaser of a patented machine may repair the 
machine which he bas purchased, by replacing worn-out parts, so long* 
as the identity oî the machine is not destroyed. Wilson t. Simpson, 
9 How. 109; Gottfried v. Brewing Co., 8 Fed. 322; Young v. Foerster, 
3T Fed. 203; Shickle, Harrison & Howard Iron Co. v. St. Louis Oar- 
Coupler Co., 23 C. 0. A. 483, 77 Fed. 739. The sale çf an entire ma- 
chine carries with it the right to replace a part which, in its relation to 
the whole structure, is temporary in its nature, although such part 
may be one of the novel or valuàble devicès covered by the claims of 
the patent. Farrington v. Board, 4 Fish. Pat. Cas. 216, Fed. Cas. No 
4,687. But the right to repair does not ihclude the right to build a 
new machine, or tô reconstruct or rebuild an old one. Mitchell v. 
Hawley, 16 Wall. 544. , 

In the case of Singer Mîg. Co. v. Springflëld Foundry Co., 34 Fed. 
398, the. action was for an infringement bf several claims of three 
différent patents for improTèments in sewing machinés. The sew- 
ing machine of the complaihant was not patented as an entirety, 
but différent parts of thé machine were covered by différent pat- 
ents. The clainas of one of thèse patents covered an improved 
shuttle driver, and the défendant made and sold this device to be 
used in the complainant's machine. The claim of another patent 
was for a shuttle race for an oscillating shuttle. The défendant 
made this shuttle race for use in the complainant's machine. 
There were also combination claims, the main éléments of which 
were made and sold by the défendant for use in the complainant's 
machine. The court held that the manufacture and sale of thèse 
devices Constituted an infringement of the complainant's patents. 
It is contended by counsel for the complainant hère that the doc- 
trine of this case is applicable to the case now before the court; 
but it will be found upon examination that the décision in the case 
just cited is based upon the law as declared by the suprême court 
in Wilson v. Simpson, supra, where thé distinction is drawn be- 
tween parts of a machine which are of such a temporary character 
as to require replacement at short intervais, and the more perma- 
nent parts which give to the machine its duration and life. It is 
also pointed ont in the Singer Sewing-Machine Case that there is a 
distinction between a patent covering an entire machine oomposed 
of several separate and distinct parts, jand a machine not patented 
as an entirety, but in parts, and sucb parts covered by différent 
patents. In the former cases the purchaser will not infringe by re- 
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placing temporary parts as they wear out, so long as the identity 
of the machine is retained, while ip the latter case the manufacture 
and sale of thç parts constitute an infringement. It may be that 
the distinction hère indicated will not satisfaçtorily détermine ail 
cases, particularly where separate parts are protected by separate 
claims in the patent; but the other distinction, which gives the 
purchaser of a patented machine under an ordinary sale the right 
to préserve its normal life by replacing temporary parts when 
worn out, is a distinction that can be applied in ail cases of re- 
pair, and is in accordance with the just rights of ownership of the 
property. Chaffee v. Belting Co., 22 How. 217. Applying the prin- 
ciples of law as thus stated to the présent case, I arrive at this 
conclusion : that, with respect to the can-fllling machine which has 
not been designated by any number, it suflGiciently appears that its 
reconstruction is an infringement of complainant's machine. It 
has not been merely repaired, but it has been rebuilt The défend- 
ant Pacific Steam Whaling Company has simply taken a set of legs, 
and placed upon them the entire new mechanism of the patented 
machine. I do not understand that the défendant has or ever had 
the right to build a new machine under the patent. The complain- 
ant has a title to the patent under which thèse new machines bave 
been built; and, so far as now appears, the patent is valid. Hère 
is infringement of that patent by the défendants Pacific Steam 
Whaling Company and the F. A. Robbins j?ress Works in the re- 
construction and rebuilding of this particular machine. 

The next question is as to whether it sufflciently appears that 
complainant will suffer an irréparable damage if the défendant 
Pacific Steam Whaling Company is permitted to use this machine. 
It is very earnestly contended on behalf of that défendant that the 
corporation is entirely responsible, that the machine is necessary 
to enable it to carry on the work of can-filling in its canning and 
packing business, and that the complainant will not suffer any 
damage if défendant is permitted to use the said machine. On the 
other hand, the complainant has stated in its bill that it will suffer 
such damage, and the affldavits on its behalf state facts which sup- 
port the allégation. The complainant states that it does not man- 
ufacture thèse machines, and does not propose to manufacture 
them, nor does it sell them or the right to manufacture or sell the 
machines; preferring to appropriate its ownership of the patent in 
the exclusive use of the machine. I think the complainant is en- 
titled to be protected in that ownership and in that right, and that 
no one should be permitted to build machines, under the patent, 
in accordance with the spécifications and claims of the patent, un- 
less he does so by permission of the complainant. I am therefore 
of the opinion that this machine which is not designated by a num- 
ber is an infringement, and that the complainant is entitled to an 
injunction against the défendants with respect to this particular 
machine. I think, however, that the défendants should be allowed 
to take the machine apart and restore the old mechanism; but, in 
view of the statement of complainant, that the new parts of the 
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machiile, asidé frbm the legs, might be shippfed to Alaska and used 
to the injUry ôt the complainant, some disfWsition should be made 
of those new parts that wôuld secure complainant against their use 
hereafter toits in jury or damagel <■ : 

With respect to machines numbered 69 ahd TO, the facts present- 
ed to thé court are, I think, stifficient to show that the machines 
are being Wpairëd in accordance with the rules of law established 
with respect to that privilège. It is contended on the part of the 
complainaht that in repa.iring thèse machines, as well as in repair- 
ing machine numbered 108, the mechanism of claime Kos. 16 and 17 
of the patent has been infringed; and thât, as thèse clairas amount 
to a separate patent for the mechanism therein described, the com- 
plainant is entitled to be protected against the repair of any of the 
machines by the replacing of the mechanism described in said 
claims. In other words, the contention of the complainant is that, 
while the défendants may repair the machines by introducing new 
cams, pistons, rods, knives, and forks, and other ordinary mech- 
anism of that çharaCter, thfey hâve not the right to introduce a new 
spout, whichis thé subject of claim No. 16 of the patent; that by 
repairing thé machine by the introduction of a new spout, together 
with the boit or slide G and mechanism to move the boit beneath 
the spout, thèse elenients are protected by the claims of the patent, 
and constitute an infringeinént. There may be something in such 
a claim, but I am not prepared to gointo the merits of that ques- 
tion at this time. It appéars, however, that this spout is a tem- 
porary or perîshable pièce of mechanism, that it bas not the last- 
ing qualities found in the other parts of the machine, and that 
when the machine is in opération the spout wears ont very quickly. 
From the examination I made of the machine this morning, I ar- 
rived at thé conclusion that the spout was more liable to injury 
and destructioîi in its working than perhaps any other part of the 
machine. It doëé not seeni to me to be équitable for the complain- 
ant to insist ùpbn an injunction against the repair of the spout, 
under the circumstances. But I am not called upon now to render 
a flnal decisioii upon this question. I simply détermine, upon the 
présent showing, that I will not grant an injunction against repairs 
of this châracter. I am of opinion that the défendant Pacific Steam 
Whaling Company should give the complainant whatever security 
■it desires for the payment of whatever damages may ultimately be 
determined to hâve been sufEered by the complainant, if it should 
be determined upon the flnal hearing that the défendant was not 
entitled to ûiake the repairs under the law. It may be that, upon 
a; flnal détermination of the case, the court will conclude that the 
repairing of this spout mechanism, ot the introduction of the new 
spout in connection therewith, constituted an infringement of com- 
plainant's patent; and that complainant would be entitled to dam- 
ages for the use of such machine. 

My conclusion is that a preliminary injunction should issue, re- 
straining défendants from the use of the machine without a num- 
ber, which has been rebuilt; and that the restraining order will 
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be dissolved, and a preliminary injunction refused, so far as it is 
proposed to place upon the machines numbered 69, 70, and 108 the 
ordinary repairs. I will fix the amount of the bond to be given by 
the défendants at |35,000, and the bond to be given by the com- 
plainant at $10,000. 

Mr. Wheaton: There is one other thing in regard to this mo- 
tion, if your honor please. If the défendant Whaling Company 
wants to hâve the old parts of the unnumbered machine put baclc 
upon the legs, I understand frora the court that they hâve a right 
to do so, and use the machine in that way. 

The Court: Yes. 

Mr. Wheaton: But that they hâve no right to put the new parts 
baclî. 

The Court: No. They will be permitted to do with that machine 
just what has been done with the others, — make only ordinary 
repairs. 

Mr. Miller: I understand that the old parts hâve been thrown 
away, that the cams were broken and ont of order, and the spout 
was of no account and thrown away, the forks were broken, and 
the knives, and ail that sort of thing; and that therefore they 
threw the old parts away. 

The Court: What do you propose to do with that machine, Mr. 
Wheaton? 

Mr. Wheaton: To repair it; put the old parts back, and repair 
it just as we hâve the others. 

The Court: That is, put in a new spout and a new fork? 

Mr. Wheaton: Just put it in order, the same as we hâve the 
others. I will ask Capt. Humphrey whether it is a fact that those 
old parts hâve been thrown away, as Mr. Miller suggests. 

Mr. Humphrey: They hâve not. Mr. Robbins has them ail. 

The Court: Let an order be entered in accordance with this 
opinion 



RUBEXS et al. v. WHEATFIELD. 
(Circuit Court of Appeals, Seventh Circuit. February 7, 1899.) 

No. 52^1. 

Patents — Validity— Waistband Fastï:neks. 

Tbe Ewig patent, No. 408.300, for an improved waistljand fastener, de- 
signed particularly for the "tly" of pantaloons, eonsisting of the eombina- 
tion, with a catch, of a perforated plate having a rounded hood provided 
with a semieircular slot and sUoulders, is void because of anticipation and 
want of invention. 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 

ïhis appeal is from a preliminary injunction against infringeinent of letters 
patent of the United States Xo. 4O8.;J,()0, granted on March (J, 1890, to .Tolm 
Ewig, assigner of the comi^lainant, for iinprovenient in walstband fasteuers, 
of which the one part now in coutroversy is illustrated by Fig. 2 of the dvaw- 
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ings hère reproduced, togetlier with another diagram sliowing the plate with 
the ioop unturned, and dfawings showing tlie corresponding parts o£ the 
fasteaer used bythe appellants, the Kerngood and Belpy: fasteners, that made 
by the BJagle Manufacturing Company, aiid other forms hère produeed far the 
purpose of illustration: 



Jlff>t,naf,ii 







The spécification contains the folio wing statements: "This invention relates 
to a new and improved fastening for. the meeting parts of garments, and is 
more especïaliy Inténded for the "fly' of paritaloons, and is in the nature of an 
improvemerit 6n the devicefor which I applied for letters patent on the 18th 
day of June,! 1887, which application was allowed the 27th day of june, 1887, 
and has for ité oijject to provide a fastening that may be quicl^ly and ëasily 
applied to tlie garment, and when so applied the meeting parts of the garments 
may be readily and securely fastened one to the other. * * * K-eferring 
to the drâwings, the letter A indieates one Inember of my fastening, consist- 
ing of a pièce of sheet métal rounded at one end, and having a semicircular 
Slot in said end. Said slotted and rounded end is bent over and bacli upon 
the body of the member, A, to form a hoolî, B, and is bent so as to leave 
shoulder, e, projecting beyond the edge of the body, A, for the purpose here- 
Inafter described. * • * The fastening is applied to a garment as foUows: 
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The body portion of the rnember, A, Is placed between the two layers of cloth- 
forming the edge of the garment In sucb a manner that the hook, B, wlll be 
upon the inside of the garment. Stitehes are then passed through the per- 
forations, a, and through the eloth. I hâve found lu practice that where the 
hook, B, Is at ail wlde, the edges of the cloth are not sufficiently supported by 
the threads, and to remedy this defect I eut away the center of the hook 
t,o form a slot, b, as shown lu Flgs. 1, 2, and 3 of the drawlngs, and the hook 
portion, B, Is so bent over upon the body portion, A, as to leave shoulders,. 
e, e, projecting beyond the said body portion. A, which allows the two layer* 
of cloth on each slde of the member. A, to meet slightly beyond the edge of the 
member. A, and permlts the cloth at Its edges to be stitched through sald 
slot, thus not only permitting the cloth to be stitched substantially along Its 
entlre edge, but also assisting In flrmly securing the member, A, In place. To 
the edge of the garment opposite the hook, B, Is secured the catch, C. Ag 
shown in Flg. 1, the catch conslsts slmply of a plate perforated at each end, 
and secured to the cloth by threads passlng through the perforations." 

ïhe first clalm, of which alone Infringement is now asserted, reads as fol- 
lows: "(1) In a garment fastening, the combination with a catch, C, of the 
plate. A, havlng the rounded hood, B, provlded with a semicircular slot and 
the shoulders, e, e, said plate. A, belng perforated at a, a, substantially as 
8hown and described, and for the purpose specifled." 

. The prier ail in évidence consists of the following patents: Nickolds, 44,815,. 
October 22, 1861; Sherman, 60,579, December 18, 1866; Weinberg, 60,600, 
December 18, 1866; Hall et al., 141,555, August 5, 1873; Haarvig, 144,334, 
November 4, 1873; McGill, 162,184, April 20, 1875; Masac, 187,879, February 
27, 1877; McCabe, 225,849, March 23, 1880; Traphagan, 290,290, December 18, 
1883; Whelan, 294,534, March 4, 1884; Delpy, 347,094, August 10, 1886; Ewlg, 
375,699, December 2, 1887. Concerning thèse patents, the brief for the appel- 
lants says: "We hâve exhiblted in the record a number of prior patents 
Bhowlng hooks and eyes of almost every variety and shape. So many fonns 
hâve been employed that the principle bas long since been exhausted, and 
only détails of form left— only formai changes— at the tlme Ewlg entered the 
field. If it be said that the Ewlg hool£ is mounted on a broad, flat, thin plate, 
It may be replied that so are the hooks of the Sherman 1866 patent, the Haar- 
vig 1873 patent, the McCabe 1880 patent, the Delpy 1886 patent, and the 
Ewig 1887 patent. If it be sald that the Ewig broad, flat, thin plate la pro- 
vlded with thread holes to enable it to be sewed to the garment, it may be 
replied that this is also true of the Haarvig 1877 patent, the Delpy 1886 
patent, and the Ewig 1887 patent. It it be sald that the hook proper of the 
Ewig patent sued on is an open one,— that is, eut out or provided with an 
opening which permits the cloth to be sewed between the members of the 
hook, — then It may be replied that this is also true of the Sherman 1866 pat- 
ent, the Whelan 1884 patent, the Delpy 1886 patent, and the Masac 1877 patent, 
as well as those hooks made of wire, as the Weinberg 1866 patent If It be 
sald that the hook pioper of the Ewig patent sued on is extended forward a 
short distance beyond the edge of the plate on which It Is mounted before It 
turns back, which permits the cloth to be projected beyond such edge, and 
sewed between the members of the hook, then It may be sald that this Is 
also true of the Sherman 1866 patent, the Masac 1877 patent, and the Delpy 
1886 patent. It it be said that the hook proper of the Ewig patent sued on Is 
mounted on a broad, flat plate near Its upper and lower edges, so as to com- 
municate the strain to which it is subjected in use to such plate near its upper 
and lower edges, It may be replied that this is also true of the Sherman 1866 
patent, the Masac 1877 patent, the Whelan 1866 patent, and the Delpy 1886 
patent If It be sald that the hook proper of the Ewig patent sued on bas 
Its members some distance apart where attached to the plate, but united at 
the point of the hook, then It may be replied that the same is also true of the 
Delpy 1886 patent; not to mention the hooks made of wire. If It be sald that 
the eye of the Ewig patent sued on Is a bar of considérable length attached 
at or near each end to the cloth, then It may be said that this is also true of 
the Masac 1877 patent, the Whelan 1884 patent, the Delpy 1880 patent, and 
the Ewlg 1887 patent If It be sald that the hook and eye of the Ewig patent 
gned on, considérée as a physical thing, and in Its entirety, bas a broad, fiât. 
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tliin plate, tliat it is provided with lioles or openings to fiinlùe it to be sewed 
or attached to a garment, tKat it is provided with a large opeuing at its hoolved 
end, that It has the liook part projecting from the plate at two points near 
its upper and lower edges, tliat the members of the hook begin to bend back- 
ward at a point in advanoe of the edge ot the plate, that the construction per- 
mits the cloth to be sewed together in advance of the front edge of the plate 
between the members of the hook, and that It has an eye conslsting of a strip 
of métal attached to the garment at or near its ends to admit a wide hook, 
theu it may be replied that ail of thèse features are to V* f<^innd in the Sherman 
1SU6 patent, the Masac 1877 patent, the .Whelan 18S4 patent, and the Delpy 
1886 patent. It is true that some of thèse patents show hooks and eyes that 
are employed In connection with other portions of garments or wearing apparel 
tban the wàlstband of trousers; but this Is immaterial, inasmuch as they are 
applicable '.for use, if desired, in connection with Kf.;É,tbands. The Sherman 
18(;6 patent shows a buckle applied to belts, but Tie\ ertheless it is equally 
applicable to waistbands. The buckle shown in Fig. 2 of the Sherman patent 
l'imld be sewed in between the layers composing the waistband of trousers. 
Miâ the eye portion could be sewed in on the opposite side. The Masac 1877 
patent shows a glove fastener, but if we look at Figs. 2 and 3 of the drawings 
we will see that the parts composing the fastener are equally applicable to 
use as a waistband fastener. The Whelan 1884 patent shows a hook and eye 
that can be used as a waistband fastener, although it Is not described in con- 
nection with such use. The Delpy 1886 patent shows a corset clasp that can 
be used as a waistband fastener withouf any change or modltication." 

Without direct response to thèse propositions, and without attempt at 
aualysis of the prior art, the brief of the appellee rests the question of the 
validlty of the patent on the opinion of Jfldge Morris In the case of Blum v. 
Kerngood, 92 Fed. 992, In the TJnited States circuit court for the district of 
Maryland, handed down on February 4, 1898, and on the judgment rendered 
In that court on May 17, 1898, in the suit of Wheatfield, the présent appellee, 
against the Eagle Clasp Manufacturing Company, i whereby that company was 
restrained pendente lite from making or selling the hook described in the bill. 
"havlng a semicircular slot and shoulders projecting beyond the edge of the 
plate," as belng an Infringement of the Ewig patent, No. 408,300. The opinion 
ot Judge Monls, after summarlzlng thé contents of the file wrapper, proceeds 
as foUows: "It appears by the amended spécification, as well as by the 
amended elalm, that the patentée polnted out and claimed the semicircular 
slot with the shoulders, e, e, as his Invention or improvement. His original 
clalm 1, which was broadly for the hook havlng a slot, was rejected, and the 
restricted clalms for the semicircular slot with the shoulders was allowed. 
The patent examlners were dearly right in this restriction. A slot was old, 
but a semicircular slot, made of that shape for the purpose of presenting a 
straight transverse edge to the stitchlng, was new; and the bending of the 
hook so as to form the shoulders beyond the straight edge for the purpose of 
allowing space for the edges of the two layers of cloth to meet was new as a 
devlce for that particular purpose, in connection with a solid body plate. There 
was nothing new in the projecting ears on each side with perforations for 
thread. Thèse ears appeared in the patent to Ewig, December 27, 1887, No. 
375,699, and are there called a 'lip' or 'projection,' provided with one or more 
perforations. In the patent In suit it is merely said in the spécifications that 
the* body of the hook is provided with perforations for the passage of the 
threads for securing it to the garment, and in claim 1 that plate A is perfo- 
rated at a, a, as shown and described. The ears, theref ore, which may be 
used for the perforations, are not covered by anything in the spécification and 
claiin, and, In my opinion, in vlew of the state' of the art, and Ewig's prevlous 
patent, could not rightly hâve been. The, défendant' s hook, which is charged 
to be an Infringement, is like the complalnânt's hook, except that it does not 
hâve the semicircular slot. It has an elliptical slot, which extends as far into 
the body of thei métal as It does into the part which forms the hook; and 
while it permits the edges ôf the two layers of cloth to be stitched across, just 
as the old French hook did, It does not présent to the stitchlng any bearing to 



1 No opinion flled. 



EUBENS V. whp:atfield. 681 

resist the pull. It Is urged that such an edge Is presented by the ears on each 
side of the hook, and that they are the équivalent of the straight edge eut 
out In the eenter of the hook. It may be that on defendant's device the edge 
of the ears help to remedy the absence of the eenter straight edge, but it must 
be remembered that complainant's device, although it bas proven highly suc- 
cessful, and has gone wonderfully into use by the trade, is not a pioneer 
Invention. Haarvig's patent, 144,334, November 4, 1873, shows a waistband 
fastening for pantaloons, made of flat métal attached by perforations in ears 
at each side, and the Weinberg patent, 60,600, December 18, 1866, exhibits a 
form of hook and eye fastener for the waistbands of pantaloons, and Ewig's 
patent, 375,699, December 27. 1887, was a device for this same purpose. There 
was nothing, therefore, new in the substitution of a hooli and eye device of any 
known form for buttons for this purpose. Patentable novelty was restrieted 
to a new form of device, or an improvement on au old form. requiring inven- 
tion. Ail forms had for their object to resist strain, to keep device securely 
in place, to be sigbtly in appearance. and moderate in cost. In the device 
now in suit nothing distinguishes it from Ewig's prior patent but the semi- 
cireular slot made in the form which remédies the difiiculty which Ewig says 
he encountered when using a wide hook, viz. that the edges of the clotb were 
not sufficiently supported by the threads, and with the advantage, when used, 
that it resulted in the body plate of the hook being more securely held in 
place. ïhis semicircular slot is ail that I find that was patentable in com- 
plainant's device, and, treating the patent in suit as a good patent for that, I 
do not find that the défendant infringes, and the bill must be disraissed." 

In the opinion delivered below, which also seems not to hâve been reported. 
it is said: "It is perfeetly clear that the transverse edge has a functional 
advantage, and, as I understand Judge Morris' opinion, he distinctly says that 
the Word 'semicircular,' when used to describe the slot, meant a slot having 
this straight edge. This being true, I tliink the infringement is clear. The 
circuit court of appeals for this circuit has held that it is the duty of the trial 
judge to enforce the Judgments of other courts, and to grant preliminary in- 
junctions, unless new défenses are brought forward. The inquiry of the 
validity of the patent is no longer an open one with me after having been de- 
cided in the affirmative by Judge Morris; and, while it is true that in neither 
the Kerngood nor the Eagle Case did Judge Morris afflrm the validity of the 
patent in distinct terms, I think he did so, In effect, when those two cases are 
taken together. The only question now open before me is, is there anything 
before me which was not before Judge Morris, which would hâve changed 
his judgment? The only two patents relied npon by défendant are Sherman, 
60,579, and Delpy, 347,0&4. The first of thèse was not before Judge Morris 
In the Kémgood Case, and the latter, although before him, was not commented 
upon by him in his opinion; but I am very clear that neither of thèse patents 
would hâve altered his judgment." 

Ephraim Banning and T. A. Banning, for appellants. 

John P. Wilson, Arthur Steuart, and N. Grier Morse, for appellee. 

Before WOODS, JENKINS, and SHOWALTEK, Circuit Judges. 

WOODS, Circuit Judge, after stating the casé, delivered the opin- 
ion of the court. 

In Stover Mfg. Co. v. Mast, Foos & Co., 32 C. C. A. 231, 89 Fed. 333, 
where, as hère, the appeal was from an interlocutory order of injunc- 
tion granted upon ex parte afddavits, and on the authority of a prior 
décision in another circuit, we treated the décision of the suprême 
court in Smith t. Iron W^orks, 165 U. S. 518, 17 Sup. Ct. 407, as meau- 
ing that the review in this court in such cases should go to the 
merits, and added the suggestion that: "This being the scope of the 
appeal, the logical inference would seem to be that every application 
to a circuit court for an injunction or temporary restraining order 
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should be considered on its merits, and that a ruiing or opinion of 
another court upon any question involved should be given only its 
just and reasonable weiglit according to tiie circumstances." We 
therefore pass to the merits of tbis case. 

It cannot be said that in a disputed case, or on a contested hearing, 
bef oré the décision below was made, the patent in suit had been 
adjudged vàlid. In Blum t. Kerùgood, 92 Fed. 992, thé patent was 
denied the merit of a pioneer inveiition, and, on the narrow margin 
of novelty conceded to it, the findine and decree were that there had 
been no infringement. Upon the question of validity it was not 
necessary to décide deflnitely, and it is not shown that the decree en- 
tered contained anything upon the point. Whatever expression 
there is in the opinion on that question is only an assumption or 
concession that the patent Was valid to the extent of the very narrow 
construction put upon it, and at most is entitled to the weight of a 
dictum. The gist of the opinion as , understood below and as con- 
tended hère is that the word "semicircular," when used to describe 
the Slot, meant a slot having a straigbt edge; and it is further con- 
tended— as it must be to make the proposition effective — that the 
straight edge of the slot must be the edge of the body plate over 
which the two layers of cloth are to be extended and stitched. 
Promptly upon the handing down of that opinion, suit was brought 
against the Eàgle ClaspManufacturihg Company in thé same court, 
and that Company, according to the affidavit of the appellee, "being 
satisfled from an examination of the patent and the opinion of Judge 
Morris in the Kel-ngood Case that itsdasp was an infringement of 
the patent, and being unablé to adyance any other défense, etc., was 
powerlessto prevent the issuarice of a preliminary injunctioii 
against it,.and the court ■ * * * entered a decree that the hook 
manufàctilr^d by the Eagle Clasp Company was an infringement of 
the ftrst'ctaiiîio|f thé, patent." The affldavit also says "there was 
no coïîiisioii" in the case, but it is évident that thei^e was submis- 
sion without contest; and that the judge gave the decree without 
further Cdùsideration of the question of the validity and scôpe of the 
patent. If the essential feature of the patent was that the edgé of 
the plate nextto the slot,, ^houldb? straight, and the slot was de- 
scribed a^, semicirpular fpr.the simple purpose of deflning that Une, 
— the form of the slot in other respects being immaterial, — the ob- 
vious suègy^tîôn is that a remarkalbly roundabàkt àrid questionable 
way was sought after to express a meaning which might hâve been 
eàsily declared in direct and plaia words. It seerns clear, however, 
that the word was used for no such indirect purposai The, file wrap- 
per shows thàt, as flrst presented,. neither thé specifiçatioanor daim 
called for a slot of partiéular form, but simply for a hook with a, slot; 
but by the same words now found in it the speciiçation requjred 
that the center of the hook be eut away to form a slôt through which 
the cloth éould be "stitched substsâùtially along its entire edge," 
and it follôws'that the amendmeût whereby the slot was described 
and clainieà aS semicircular could not hâve been studied ont for the 
purpose of describing a straight edge for the body plate along which 
the overlapping cloth could be stitched. The idea of overlapping 
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and stitching the cloth, so as to gain ail the advantages now deemed 
possible, was already clearly expressed in the spécification; and, a 
straight edge being the simplest form for that purppse, it is to be 
presumed, in the absence of évidence on the point, that the original 
drawings showed a slot Tvith an edge of that kind at its base. 

But, while the spécification and drawings of the patent indicate 
clearly enough the intention that the straight side of the semicircn- 
lar slot should be next to the body of the plate, it is not explicitly 
so stated, and manifestly that position is not essential to the success- 
ful accomplishment of the avowed purpose of the invention. Ani 
exact semicircle of course naust hâve a straight side equal to the 
diameter of the corresponding circle, but, for ail that is said in the 
spécification, that side may be the top as well as the base of the slot,. 
and in either place is equally within the ternis of the claim, unies», 
indeed, by a construction équivalent to a dental of invention, the 
claim is to be limited to the exact forais of plate and hook shown in. 
the drawing; and, if that be done, the charge of infringement has 
no foundation. Tliat the straight edge is not necessary to permit the 
stitching of the edges of the cloth inside of the loop, and for the- 
purpose specified, it is easy to see. ïhat could be done where, as. 
in Blum v. Kerngood, the slot is elliptical, even though it extends- 
into the body of the métal as far as into the hook, by stitching not 
diréctly across, as in that case it seems to hâve been thought nec- 
essary to do, but along the curved edge of the plate. So done, the 
stitching, without doubt, would furnish an adéquate "bearing to 
resist, the pull." Especially vs'ould this be so if the lower end of 
the slot be placed, as in one of the illustrative cuts, more nearly in 
line with the upper edges of the ears on either side of the hook; 
and in proportion as the elliptical curve is made, as it might be, to 
approximate a straight line, the résistance aflforded by the stitching 
will be more nearly the same as if the line were straight. And since 
the Kerngood device, though manifestly performing, or capable of 
performing, in an appréciative degree, the function of the patented 
device, yet did not infringe, because the lower end of the slot was 
elliptical and eut into the body plate below the position of the 
straight line of the patent as much as above that line, is it to be 
inferred that a change in the position and in the radius of the el- 
lipse, so that the lower part thereof would be more nearly coincident 
with a straight line, would hâve been held to constitute an infringe- 
ment ? If so, by wliat rule is it to be determined when a noninfrin- 
ging curved line, though performing from the start the requisite 
function, becomes, by change of position and of degree of curvature, 
an infringement of a claim for a straight line? The évident impossi- 
bility of such a rule demonstrates the fallacy of an attempt to state 
a substantial distinction between the Kerngood device and that of 
the patent in respect to the possibility of stitching the two layers of 
cloth along the lower edges of the two forms of slot in a manner to 
afford effectuai résistance to the pull, and to subserve the other in- 
tended functions. The différence, in respect to any of the functions, 
is only in degree, and does not affect the essential character of the 
devices. It is évident, too, that fasteners might be constructed in. 
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various forms so as to hâve the so-called semicircular slot, but with 
bodjf plates having other than straight edges wittiiii'the slots, and 
3^et available for ail the supposed functions of that edge. As illus- 
tratéd ia one of the foregoing dràwings, the edge might be notched 
(ir undulating; and the other forms illustrated afford examples any 
one of which, in respect to the particular functions in question, is 
the plain équivalent of the form of the patent, and in ail reason 
should be said to inf ringe, if the patent had real merit. It is to be 
ofeserred, further, that, while the word "semicircular" is oné of defl- 
nite mathematical meaning, it manif estly was not used in thiis patent 
in the strict sensé. The slot shown in the dràwings does not approxi- 
inate a Semicircle, unless référence is made only to the portion of 
the slot within that part of the loop which is turned back upon the 
plate; and, if that be the référence, it does not include the straight 
edge at the base, which alone has been treated as important. The 
référence, howeTer, it seems clear, is to the entire slot, and that, 
instead of being semicircular, has a straight depth between parallel 
lines well-nigh equal to twice the radius of the semicircular top 
with which it is crowned. The base of the true semicircle, in the 
drawing of the patent, as well as in the other cuts shown, we hâve 
indicated by a dotted line, and there is nothing in the spécification 
and claim which requires that the portion of the slot outside of the 
semicircular part shall be of any particular shape. As illustrated in 
the patent, it is a parallelogram, but it may be in any of the forms 
illustrated, and in many other conceivable shapes, without impairing 
the eflaeiency of the fastener in any respect deemed important. By 
the opinion in Blum v. Kerngood no one of those designs could be 
deemed an infringement, but, if the patent had genuine merit, it 
ought to cover them ail. Our conclusion is that it contains nothing 
essentially new. The straight edge is fully anticipated in the Delpy 
clasp, and if it could, in any stage of the art, hâve been an inventive 
act to add to that device projocting ears, the anticipation is found 
in the Ewig patent of 1887, as well as in other earlier patents. 
There is certainly no merit in so bending a loop as to leave curved 
shoulders projecting beyond the body of the plate. It would be 
diflacult to do the bending in a way to leave the necessary space be- 
tween the plate and the loop, without producing the projecting 
shoulders. The prior art seems to admit of no theory on which the 
patent can be deemed valid. The decree below is therefore reversed. 

Judge SHOWALTER did not participate in this décision. 



PBLZBR V. NEWHALL et al. 

(Circuit Court, N. D. Illinois. April 13, 1899.) 

Patents — Preliminart Injunctions — Conflicting Décisions. ' 

On a motion to dissolve a preliminary injunction, when it "npears that 
the circuit courts of appeals in two différent circuits liave ri 1 opposite 

conclusions on the questions involved, the circiiit court \\.-. adopt the 
reasoning oft'hat one wliich impresses it as being most correct. 
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2. Same — Elecïhic Light Fixtuues. 

Stieringer reissne, No. 11,478 (original, Xo. 259,235), for improvements 
in electric flxtures, construed, as to daim 1, as being limited to tlie par- 
ticular insulating device described, and tlierefore held aot infringed. 

TMs was a suit in equity by William Pelzer against Xewball and 
others to enjoin the alleged infringement of reissued letters patent, 
No. 11,478, granted March 12, 1895, to Luther Stieringer, for an im- 
provement in electrical âxtures, which covers a device for attaching 
electric lighting flxtures to gas pipes by an insulated connection. 
The original patent, No. 259,235, was granted to said Stieringer June 
0, 1882. The cause was heard on a motion to dissolve a preliminary 
injunetion. 

Poole & Brown and Richard Dyer, for complainant. 
Barnes, Barnes & Bartelme, for défendants. 

KOHLSAAT, District Judge. This matter cornes on to be heard 
upon the motion of défendants for the dissolution of a preliminary 
injunetion heretofore granted herein against défendants, restraining 
the alleged infringement of reissued letters patent No. 11,478, dated 
March 12, 1895; the preliminary injunetion being on the flrst claim 
of the reissued patent. The court has before it the opinions of two 
circuit courts of appeals covering the question at issue in this suit, 
in which opinions antagonistic conclusions are reached. The court 
therefore feels at liberty to closely examine the reasoning of each of 
the said courts, and the grounds upon which they arrive at their re- 
spective conclusions, in addition to the facts brought eut on this hear- 
ing, as it is admitted that the statements of fact set forth in thoœ 
opinions are substantially correct, and to adopt the reasoning of either 
of said courts, in so far as it may impress this court as being correct, 
and mav be applicable to this case. The décisions referred to are 
those of Maitland v. Manufacturing Co., 29 C. G. A. 607, 86 Fed. 124, 
decided in the Second circuit, and Manufacturing Co. v. Pelzer, 91 
Fed. 665, decided in the Third circuit. In view of the wide scope of 
the first claim of the reissued patent, which, in the mind of this court, 
is so broad as to eover ail possible devices for the insulation of electric 
light flxtures from grounded pipes to which they may be attached, it 
is the opinion of the court that to sustain this claim would be prac- 
tically to sustain a patent upon the principle of insulation itself, 
when applied to a combination of grounded pipes, and electric light 
flxtures attached thereto. Following the reasoning of the court of 
appeals of the Third circuit, this court is of the opinion that the 
first claim of the reissued patent is only valid when restricted to the 
particular insulating device, as distinguished from the gênerai prin- 
ciple of insulation, shown in said reissue, and in the original patent 
upon which it is based; and, as the insulating devices used by défend- 
ants do not, in the mind of the court, infringe the devices described 
and set forth in the said reissue, or the original patent on which it is 
based, the injunetion in this case should be dissolved. It is so or- 
dered. 
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WHITNET et al. V. TIBBOL et al. 
(Circuit Court of Appeals, Ninth Circuit. February 6, 1899.) 

■ ' ■ :Noi'458; '■ 

1. Stipdlations— Construction— Apmisbions—îShipping. 

A stipulation recitlng that prlor to tlie departure of a vessel on a voyage 
claimants made advances to her owners, and' that npon her return the 
cargo -Wàs taken by claimants in payment of the advances, admita that the 
owners of the vessel owned the cargo up to the time when claimants tooli 
it, andthat no freight hasbeen paid theréfor, 

2. Seambn — Lien for Wagbs — Liabilitt op Cargo foh Freight. 

For their wages, seamen hâve a lien upon the cargo for the freight, or 
a reasonable charge theréfor, though the vessel and cargo belong to the 
same person. 

3. Same— Lioss of Lten. 

A lien in favor of seanjen on the cargo for the freight is not devested 
by a delivery ol the property to one who made âdvahees to the owners of 
the vessel In fitting her ont and furnishing her with supplies before she 
set but OU the voyage. < ' 

Appeal from the Circuit Court of the United States for the Northern 
District of California. 

Myrickv& Deering and A. P. Van Duzer, for appellants. 
H. W. ÈLutton, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. The appellees were seamen on a voyage 
upon the barkentine Marion from San Francisco to Alaska. On 
their return to San Francisco they libeled the bark for their wages, 
and she was sold. Her proceeds were insufficient to pay the wages, 
and the appellees libeled and caùsed to be seized her cargo, consist- 
ing of 850 barrels of salmon in a warehouse in San Francisco, claim- 
ing that they had a lien thereon to the extent of thé freight. The 
substance of the allégations of the libel was that the owners of the 
bark were the owners of the salmon, and that the latter owed freight 
money to the vessd, which had not been paid, in the sum of $1,750. 
The appellants, C. E. Whitney & Co., answered, denying that the 
owners of the vessel ever owned the salmon, and denying that any 
freight money was due, and alleging that ail freight had been paid. 
The district court decreed that the owners of the vessel owned the 
salmon, and that the seamen had a lien upon the latter for the freight, 
which was âxed at the sum of |850, or at the rate of |1 per barrel. 
Upon the appeal it is contended that the district court erred in rul- 
ing — ^Pirst, that freight was due to the ship from the owners of the 
sainon; secondj that the owners of the vessel were the owners of the 
cargo; and, third, that the seamen had a lien upon the salmon, and 
could seize the same in the possession of the appellants after the ter- 
mination of the voyage. 

The only proof that freight had been earned, and that the freight 
money had not been paid, is fumished in a stipulation of the parties 
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to the effect that, prior to the departure of the bark on tlie voyage 
in question, the appellants advanced to the owners of the vessel 
money and merchandise, in fittlng her ont and furnishing her sup- 
plies, in the sum of $4,400; that, upon the return of the vessel, the 
cargo was taken therefrom and placed upon a wharf; and that the 
appellants took it from the wharf, and put it in a warehouse, and 
claimed it in payment ol their advances. It follows, from this stipu- 
lation, that the owners of the vessel owned the cargo up to the time 
when it was delivered to the appellants. This is necessarily implied 
in the admission that the latter took it in payment of auvances. It 
also is implied in the stipulation that no freight had been paid for 
the cargo. To whom and how could freight hâve been paid, when it 
is conceded that the whole of the cargo was tumed over to the ap- 
pellants in payment of what was due them? The owners of the 
cargo up to the time of its delivery to the appellants were also the 
owners of the vessel. The appellants could not bave paid the freight. 
Under the admitted facts it was impossible that they should hâve done 
so. They had made advances to the vessel to a greater amount than 
the value of the cargo, and they received the cargo jn part payment. 
The owners could not hâve paid the freight, for to hâve done so 
would hâve been to pay themselves, It is the legitimate and fair in- 
ference from the admitted facts that the freight was not paid, and 
if, to the knowledge of the appellants, it had in any way been paid, 
they should hâve shown the facts and the circumstances of the pay- 
ment. It was admitted that the sum of |1 was reasonable freight. 

Did the seamen bave a lien upon the cargo for the freight? and, if 
so, was the lien lost by the delivery of the cargo to the appellants? 
The gênerai proposition is not disputed that seamen bave a lien for 
their wages upon both the ship and the freight. Rule 13 of the gên- 
erai admiralty rules pro vides: 

"In ail suits for mariners' wages the libelant may proceed against the Sihip. 
freight, and master, or against the ship and freight, or against the oVner' and 
master alone in personam." 

In the leading case of Poland v. The Spartan, 1 Ware, 134, Fed. 
Cas. No. 11,246, it was held that, when the cargo is owned either by 
the owner or the charterer of a vessel, the seamen may proceed 
against the cargo to recover the reasonable value of the freight money, 
and apply the same in satisfaction of their lien for wages. That dé- 
cision bas been followed in Skolfield v. Potter, 2 Ware, 394, Fed. Cas. 
ISTo. 12,925; The Clayton, 5 Biss. 162, Fed. Cas. No. 2,870; The Ante- 
lope, 1 Low. 131, Fed. Cas. No. 484; and In re Low, 2 Low. 264, Fed. 
Cas. No. 8,558. 

It is suggested that the doctrine of Poland v. The Spartan is dis- 
credited by the décision in Sheppard v. Taylor, 5 Pet. 675. In that 
case, it is true, the owners of the ship were also the owners of the 
cargo. There were in the admiralty three distinct funds, represent- 
ing the proceeds of the vessel, the cargo, and the freight. The court 
said: 

"We think there Is no claim whatsoever upon the proceeds of the cargo, as 
that is not in any manner hypothecated or subjected to the claim for wages." 
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' Thàt language was used, however, in view of tlae fact that the 
freight had beeû segregated from. the cargo, and was represented by 
à distinct and separate fund. Under the circumstances, of course, 
therb could be no lien upon the cargo. But elsewhere in the opinion 
in thkt case the court said: 

"Frelght, beliig the earnings of the ship in the course of the voyage, is the 
natural fund out of which the wages are contemplated to be pald." 

The décision in Poland v. The Spartan is clearly in harmony with 
the gênerai principles of the admiralty law, which highly favors the 
seaman's claim for wages, and jealously protects his lien therefor. 
No valid reàson is perceived for denying the lien in cases where the 
vessel afld the cargo belong to the same owner. The fact that no 
freight is charged or paid in such a case opposes no obstacle to the 
enforcement of the lien. It imposes upon the court only the added 
duty of determining what, under the circumstances, would be a rea- 
sonable charge for freight. In such a case, no less than in the case 
where the vessel and the cargo belong to separate owners, the master 
and the crew hâve contributed to the resuit of the voyage, — the trans- 
porta tion of the cargo. They ought to hâve recourse to the usual 
funds for the payment of their wages, and the flrst of thèse is the 
freight. If, then, the cargo is subject to such a lien, the delivery of 
the possession of the cargo to the appellants did not devest it. The 
lien followed the cargo, wherever it might be found. Brown v. 
Lull, 2 Sumn. 443, Fed. Cas. No. 2,018; The Eock Island Bridge, 6 
Wall. 213; Sheppard t. Taylor, 5 Pet. 707, 710; The Nestor, 1 Sumn. 
73, Fed. Cas. No. 10,126; The Bolivar, Olcott, 474, Fed. Cas. No. 1,609. 

In Vandewater v. Mills, 19 How. 82, it was said of a maritime lien : 

"It is a jus in re, without actual possession or any right of possession. It 
accompanies the property into the hands of a bona flde purchàsër. It can be 
executed and devested only by a proceeding in rem," 

The decree will be affirmed. 
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METROPOLITAN TRUST CO. OF NEW YORK v. COLUMBUS, S. & 

H. R. CX). 

(Circuit Court, S. D. Oliio, E. D. April 19, 1899.) 

1. JuKtsDiOTiON OF Fbderal Coubts— Ancillart Sdits— Divbrsitt OF ClTI- 

ZBN8HIP. 

A fédéral court, having possession of the propertr of a railroad Com- 
pany by its reeeiver in a foreelosure suit, draws to itself, as anclllary to 
sueh suit, ail otlier suits seeking to establish or enforce équitable claims 
or rights in the property, and a complainant in such a suit may malie 
any oue défendant to his bill, without regard to bis citizenship. 

3. EqulTY PlEADING — MULTIFARIOnSNESS OF BiLL. 

The fact that a complainant in his bill sets up two causes of action, 
one as trustée and one in his individual right, does not render the bill 
subject to demurrer, on the ground tbat it is multifarious, by a défendant 
between whom and complainant, in either capacity, the issue made is 
precisely the same. 

3. MOHTGAGBS — BiLL FOR FORECLOSDHE — InCIDBNTAL IsSCES. 

The question whether one conceded to hold the légal title to property 
mortgaged by another has any bénéficiai interest therein, or merely holds 
the title as trustée for the mortgagor, may be litigated in a suit to fore- 
close the mortgage as incidental to the relief sought, and the bill is not 
multifarious because it joins such légal owner as a défendant, and pré- 
sents the issue for détermination. 

4. Samb — Allbqation of Ownbrshif op Mortgagor. 

An allégation in a bill for the foreelosure of a mortgage that the mort- 
gagor purehased the property from a former owner and paid for it, where 
it is conceded that the title of both vendor and vendee was équitable only, 
is a suffleient averment of the mortgagor's ownership, as against the 
holder of the légal title, without alleging a conveyance to the mortgagor 
of his vendor's interest. 

5. Equity Plbadixg— Sufficikncy of Bill— Allégation dp Trust. 

A bill for the foreelosure of a mortgage, which also joins a third person, 
conceded to hold the légal title to the mortgaged property, and asks that 
he be decreed to hold such title as trustée for the mortgagor, must set 
out the facts upon which the alleged trust is asserted. 

This cause cornes on for hearing on demurrer to the bill and an 
amendment thereto. 

The bill seeks to foreclose two liens on the railroad of the défendant, the 
Columbus, Sandusky & Hoeking Railroad Company. The first lien described 
in the bill (though it is junior to the other in point of priority) is that of a 
mortgage issued by the défendant company to the complainant company as 
trustée on November 9, 1895, to secure an issue of $10,000,000 of bonds, of 
which $7,445,000 were actually sold. The second lien is that of $250,(K)0 of 
receiver's certificates issued by a reeeiver of the common pleas court of Craw- 
ford county, Ohio, in a former foreelosure of the same railroad. and now held 
by the complainant in its individual eharacter, and not as trustée. The bill 
avers that the lien of the certificates is the first and best lien on the railroad; 
that the mortgage is a lien suliordinate to thèse certificates and others of the 
same class; also to certificates issued by the reeeiver of this court in a fore- 
elosure suit bronght by the Mercantile Trust Company to which the présent 
suit is ancillary; also to certain six-nionths claims for" wages and supplies to 
be adjudicated: and aiso to the mortgage upon its railroad issued by the de- 
fendant company to tlie llercautile Trust Company to secure $2. 000.000 of 
bonds; but that it is superior to ail other liens. The bill recites that in June, 
1897. the Mercantile Trust Company, as trustée, filed a bill in this court to 
foreclose the above-mentioned mortgage, and procured the appointment of 
93 F.— 44 
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Samuel M. Felton receiver, who took possession of the rallroad, and, under 
orders of this court, Is still In possession, and is operating the same, "and, by 
reason of sald possession and control of sald property by tliis honorable court 
through its said receiver, your complalnant is unable to resort to any other 
court to enforce its rights, and the remédies to which it is entitled, by reason 
of the facts herein cobplained of." The bill makes défendants, in addition 
to the mortgagor and the Mercantile Trust Company, some 18 persons, who, 
the bill avers, daim some Interest In the rallroad by way of lien and otherwise, 
but ail of which the bill avers are subordinate to both liens sought to be fore- 
closed, The prayer is that sueh persons be made parties, and compelled to 
set up their claims; that they be adjudged invalld or subordinate to complain- 
ant's liens; and that the railtoad be sold free from ail Incumbrance arising 
from the same. The complalnant is a citizen of New York, and several of the 
défendants are citizens of the same state, whlle the défendant mortgagor and 
other of its co-defendants are citizens of Ohlo and other states. Among thèse 
persons are the demurrants, Edward H. Zohorst and the Second National 
Bank of Sandusky, citizens of Ohio. As agalnst them, the amendment to the 
blU contajns averments that the défendant the Columbus, Sandusky & Hock- 
ing Kailroad Company is In possession of certain real estate in Sandusky; 
that on July 28, 1893, the Sandusky & Columbus Short-Llne Company, a pred- 
ecessor in title of the mortgagor, purchased from the Lake Erie Construction 
Company and paid for the real estate above ïnentloned; that at the tlme of the 
purchase "the title thereto was in the name of the défendant Ed. H. Zohorst, 
wbp beid the sapie as trustée for the sald Lake Erie Construction Company, 
and, froroi and after said purchase by sald Sandusky & Columbus Short- Line 
Eailway Company, said Zohorst held the same as trustée for - said railway 
Company. He had no other right, title, interest, or estate therein." The bill 
then traces the dévolution of the title of the land, by the foredosure of the 
Short-Line Kailroad, to the défendant mortgagor. The bill further avers that 
Zohorst mOrtgagéd the land to the Second National Bank of Sandusky, al- 
thougb, ^ohorst was ûot at the time the ôwner of the land, and had no title 
or interest' therein, except as trustée for the Short-Line Company, which was 
the real owner, and was in possession at thé time, and that of thèse facts the 
Second Nàtional'Bank had fuU'knoWledge. 

Seward, Gutbrie & Steele, for reorganization committee. 
Parsons, Shepherd & Ogden, Morrison R. Waite, and Lawrence 
Maxwell, Jr., foï Metropolitan TntstCo. 
Barton Smith, f 6r Second î^ât. Bank! and Ed. H. Zohorst. 

TAFT; Circuit Judge (after stating the f acte as aboyé)» The demnr- 
rer to the amended bill first raises the question ofrjurisdiction. It 
is said, in support of it, that, in the controversy over tbe rights of 
Zohorst and the .Second î(at|onal Bàhk, thè parties piiist'be arranged 
according to their interest,; to détermine wïiether the' requisite diverse 
citizenship exists, and, under sueh an arrangement, the complainant, 
a citisien of New York, the défendant railroad company, the mortgagor, 
a citizeii'ôf Ohio, are oh one side^ and Zohorst and the bânk, both citi- 
zens of Ohio, are on the other, which makes impossible jurisdiction 
in a fédéral court. The answer to the objection is that tiis is a dé- 
pendent and ancillary bill, of which the court gets jurisdiction because 
it has lawfùl custody of the property with respect to which the com- 
plalnant seeks équitable relief, and not because there is diverse citi- 
zenship of the parties. The complainant may make any one défend- 
ant to its bill, no matter what his citizenship, if his présence as a 
party is necessary to work out, in respect to the property held by 
the court, the equities to which the complainant is entitled. Compton 
Y. Kailroad Co., 31 U. S, App. 486, 531 et seq., 15 G. C. A. 397, and 
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68 Fed. 263. The demurrer on the ground of jurisdiction cannot be 
sustained. 

The next ground is that the bill is multifarious. The raies for de- 
terraining whether a bill is open to the charge of multifariousness are 
rather vague, and leave much to the discrétion of the court. It is 
doubtless true that generally two différent complainants may not 
join separate causes of action, when each has no interest in the cause 
of the other. It is also true that a cause of action in favor of one 
in his own right is as distinct from a cause of action in favor of the 
same person as trustée as it is from that of a diiïerent person, and 
therefore that a défendant against whom a trustée attempted to unité, 
in the same bill, with a cause of action asserted by him as trustée, a 
whoUy distinct cause of action, in his individual right, might object 
on the ground of multifariousness. In the case before us the de- 
fendant railway company might, therefore, be heard to urge this defect 
in the bill, because it asks for the enforcement of two différent liens 
held in différent rights. It might insist upon the right to answer sep- 
arate demands by différent persons in différent suits. But hovp does 
this defect injure or affect the défendants Zohorst and the Second 
National Bank? As to them the issue made by the complainant as 
trustée and in its own right is the same. They are required to meet 
only the question whether Zohorst had any équitable interest in the 
land as against the défendant railroad company; and, second, if he 
had none, whether the bank, without knowledge of the naked charac- 
ter of his légal title, changea its position on the faith of his having a 
bénéficiai interest. Upon this issue, the complainant, as trustée and 
in its own right, has precisely the same interest, and the union of 
the two causes of action in the bill does not embarrass Zohorst or the 
bank in the slightest; for, as to them, the caures of action raise but 
one narrow question. The court exercises a large discrétion in pass- 
ing on questions of multifariousness (Brown v. Deposit Co., 128 U. S. 
403, 411, 9 Sup. et. 127; Beach, Mod. Eq. Prac. § 115, and cases cited); 
and it seems to me that the considération suggested, to wit, that the 
particular défendants are not injured or aflected by this defect pointed 
eut in the bill, is quite sufïicient to justify me in holding that they 
cannot be heard to urge it by demurrer. 

The next ground of the demurrer is that in a foreelosure suit the 
mortgagee cannot compel one claiming an interest in the property 
mortgaged by paramount title to try his title in the foreelosure suit. 
The gênerai principle is admitted, but it does not apply hère. It is 
conceded that Zohorst has the légal title. The only question is 
whether he holds as trustée for the défendant railroad company, the 
mortgagor. That is a question of équitable cognizance, the settle- 
ment of which is incidentally necessary to the sale of the mortgaged 
property clear of incumbrance or cloud. It may be settled in a fore- 
elosure bill. In Brown v. Deposit Co., 128 U. S. 403, 9 Sup. Ct. 127, 
the bill was flled to foreclose a mortgage upon real estate, the légal 
title to a large part of which was vested in one from whom the mort- 
gagor bad agreed to buy it, and to whom ail of the purchase priée had 
not been paid. The bill sought, as ancillary relief, a decree of spé- 
cifie performance against the holder of the légal title upon tender of 
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the purchase price. It was held that the bill was not defective for 
multif ariousness in uniting the two causes of action. The case at 
bar cannot be distinguished from the case cited. 

It is further objected that it is not averred in the bill that the 
Lake Erie Construction Gonipany ever conveyed its interest in the 
land to the Short-Line Company. While the allégation is not as 
spécifie upon this point as could be desired, it seems to me that the 
averment that the former company purchased the land from the lat- 
ter, and paid for it, is sufflcient to show, as to a mère équitable inte;:- 
est, that the interest passed from the vendor to the vendee. 

The next ground of demurrer is that the bill does not set f orth the 
f acts upon whieh the relation of trustée and cestui que trust between 
Zohorst and the Lake Erie Construction Company arose. It is said 
that the averment that Zohorst was a trustée in holding the légal 
title is the averment of a légal conclusion. I think that this objec- 
tion is well taken. The bill is in this aspect an action to déclare 
and enforce a trust, and the facts upon whieh the alleged trust is 
asserted, whether by reason of an express déclaration or by circum- 
stances, should be set forth. Grenville-Murray v. Earl of Olarendon, 
L. É. 9 Eq. 11; Jackson v. Eailway Co., 18 Law J. Ch. 91; Lienan 
V. Lincoln, 2 Duer, 672. Upon this ground the demurrer of the de- 
fendants is sustained. Upon other grounds the demurrer is overniled. 
The complainant will be given 20 days in whieh to amend its bill, by 
setting out the facts upon whieh it claims that Zohorst had no béné- 
ficiai interest in the real estate described in the amendment to the 
bill, and held the same as trustée for the Lake Erie Construction Com- 
pany, 



MOREISON V. MARKER et al. 

(Circuit Court, N. D. California. April 10, 1899.) 

No. 12,651. 

1. FederaTj Courts— Juktsdiction of Parties — Suits Rblating to Propkrtt. 

A suit brought in a circuit court of the United States by a purchaser of 
real estate in the district at exécution sale, to cancel and set aside a prior 
conveyance made by the judgment debtor as a cioud on his title, is es- 
sentially a suit in rem, and within the provisions of section 8 of ''k> act 
of March 3, 1875 (18 Stat. 472), authorizing the bringing In by order of 
parties défendant who réside without the district in such cases. 

2. Same — Equitablb Jurisdiction— Adbquatb Remedt at Law. 

A circuit court of the United States, as a court of equity, cannot enter- 
tain a suit by a purchaser of real estate at exécution sale who is not in 
possession, to set aside a prior conveyance made by the judgment del^tor 
as a cloud on complainant's title, on the ground that such conveyance 
v/as in fraud of creditors, although such a suit is permitted by a state 
statute. If the conveyance sought to be set aside was frauduleut. it was 
void as to creditors, and the complainant, by his purchase, acquired the 
légal title, and has a plain, adéquate, and complète remedy at law, by an 
action in ejectment. 

On motion for an order Tacating an order directing the défendants to 
appear or plead, and to dismiss the suit. 

John E. Richards and Louis P. lioardman, for complainant. 
Deal, Tauszky & Wells, for défendants. 
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MORKOW, Circuit Judge. The character of this suit is in contro- 
versj. The complainant contends that it is a suit in equity to remove 
a cloud and quiet the title to certain real estate. The défendants 
contend that it is in the nature of a creditors' bill to set aside a f raudu- 
lent conveyance, and is a personal action. The question is deemed 
by the parties to be material in determining whether the court has ob- 
tained jurisdiction over the défendants by the service of process in the 
action. The complainant is a citizen of the state of California, and a 
résident of the Southern district. Both of the défendants are citizens 
and résidents of the state of Nevada. The property involved in the 
action consists of certain real estate and water rights located in Lassen 
county, in this district. The défendants were served with an order 
to api)ear, plead, answer, or demur to the bill of complaint, under the 
provisions of section 8 of the act of March 3, 1875 (18 Stat. 472), which 
pro vides : 

"That when in any suit, commencée! in any circuit court of the United 
States, to enforce any Jegal or équitable lien upon, or daim to. or to remove 
any incumbranee or lien or cloud upon the title to real or personal proiJerty 
within the district where such suit is brought, one or more of the défendants 
therein shall not be an Inhabitant of, or found within, the said district, or 
sliall not voluntarily appear thereto, it shall be lawful for the court to make 
an order directing such absent défendant or défendants to appear, plead. an- 
swer, or demur. by a day certain to be designated, which order shall be 
served on such absent défendant or défendants, if practicable, wherever found. 
and also upon the person or persons in possession or cliarge of said property, 
if any there be; or where such personal service upon sueh absent défendant 
or défendants is not practicable, such order shall he published in such man- 
ner as the court may direct, not less than once a week for six consécutive 
weeks. * * * But said adjudication shall, as regards said al)sent défend- 
ant or défendants without appearance, affect only the property which shall 
liave been the subject of the suit and under tlie jurisdiction of tlie court there- 
in, within such district." 

It appears from the bill of complaint that, prior to the year 1889, 
the défendant P. N. Marlier and one Charles A. Merrill were in posses- 
sion of certain real property, water rights, and premises in Lassen 
county, in this state. A controversy arose between theni in relation 
to their rights and interests in the property, and on February 20, 
1889, Merrill brought suit against Marker in the superior court of the 
state in and for the county of Lassen, to détermine such rights. The 
suit was transferred to this court, and resulted in a judgment and de- 
cree ordered on July 27, 1891, in favor of the défendant Marker. 47 
Fed. 138. A decree in ac^cordance witli the order was entered on 
September 5, 1891. To défend this suit, Marker entered into a contract 
with John F. Alexander, an attorney, on the 5th day of May, 1889, 
wherein it was agreed between the parties that Alexander would ren- 
der professional services in défense of the suit, and at its terinination 
Marker would sell the real property, water rights, and premises, or 
otherwise realize money thereon, out of which he would pay Alexander 
the reasonable value and compensation for his légal services, counsel, 
and advice. It is alleged that Alexander fully performed the serv- 
ices, in accordance with the terms of the contract, between the oth dav 
of May, 1889, and the Ist day of February, 1891. On the 19th day 
of May, 1891, Alexander died, at Eiverside, in this state. At that time. 
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he appeàrs to hâve coinpleted his professidïial services in thé case, 
althoûgh the dètree of the court in thé suit in whiçh he was émployed 
wàs not éûteréd iintil some months làter. On the 3d day of December, 

1895, Mrs. E. tt Hickman was appointed, and quâliôed, as adminis- 
tratrix of thé estate of Alexander, and on the 3d day of February, 

1896, she, as suCh administratrix, eommenced an action in the superior 
court of California in and for the city and county of San Francisco to 
recover from Marker the value of the services rendered Marker by 
Alexander in the case of Merrill v., Marker, for necessàry expenses in- 
rurred therein, and for other légal services rendered by Alexander. 
One week after the commencemept of this action, to wit, on the lOth 
of February, 1896, and while the suit was still pending, Marker con- 
veyed ail the said real property, water rights, and pr émises in Lassen 
county to his attorney, B. F. Ourler, by a bargain and sale deed. It 
is alleged that this deed was made by Marker for the purpose of hinder- 
ing, delaying, and defrauding the plaintiff in said action ont of the 
just debts and demands alleged and sought to be recovered therein, and 
to avoid the payment of his indebtedness wîth respect to the con tract 
for services made with Alexander, The deed from Marker to Ourler 
was duly recorded in the records of Lassen county. Mrs. Hickman 
died on the 26th day of June, 1896, and before the termination of the 
suit instituted by her as administratrix. The complainant herein, 
William A. Morrison, was thereafter, on the 21st day of July, 1896, 
appointed administrator of the estate of Alexander, and on the llth 
day of September, 1896, was duly substituted as plaintiff in said action. 
Thereupon he prosecuted the suit to a judgment, which was entered on 
October 14, 1896, against P. N. Marker, for the sum of |5,683. Com- 
plainant caused exécution to issue upon his judgment on January 19, 

1897, and levy to be made upon the property in Lassen county, which 
property was sold at sheriff's sale on February 27, 1897; and at that 
sale the complainant purchased the right, title, and interest of Marker 
in and to the property, for the sum of |4,700. The property was not 
redeemed, and on the 17th day of Juhe, 1898, the sheriff issued to com- 
plainant a bargain and sale deed for the same, under which complain- 
ant claims to be the lawful holder and owner of the said real property, 
water rights, and premises, and to be entitled to the possession thereof . 
It is alleged that Marker is wholly insolvent, and unable to pay his 
debts; that there is no other property in the state from which the judg- 
ment can be recovered than that conveyed by deed from Marker to 
Ourler on February 10, 1896; that the défendant Ourler knew the 
fraudulent character of the deed from Marker to him; that he has not 
transferred or conveyed any interest in said property purported to be 
conveyed to him by said deed; and that the said deed is now a cloud 
upon complainant's title to the said property. Complainant asks for 
a decree declaring the deed executed by Marker to Ourler to be fraud- 
ulent and void, and that it be canceled and annulled of record; that 
complainant be adjudged to hâve a good and valid title to the prop- 
erty in controvéi*sy, by virtue of the said sheriff's deed; and that the 
title of complainant be forever quieted. The original bill was flled 
herein July 9, 1898, and an amended bill on October 18, 1898, when the 
order was made by this court directing the défendants to appear or 
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plead herein, -which order défendants now move to hâve vacated and 
set aside, and also for an order dismissing the suit. 

It is contended on the part of the défendants, in support of the mo- 
tion to set aside the spécial order of service, that this is a personal 
action against them to cancel and set aside the deed of Februarj 10, 
1896, as being in fraud of the rights of the estate of Alexander, and 
therefore not within the purview of the publication act of March 3, 
1875. But it is clear that the purpose of the suit is sometliing more 
than a personal action to cancel a written instrument fraudulently 
executed; it is to remove a cloud from the title to real estate situated 
in this district, and is therefore obviouslv within the provisions of 
the statute. Dick v. Foraker, 155 U. S. 404, 15 Sup. Ct. 124. The 
motion to dismiss the suit is based upon the allégations of the bill show- 
ing that the plaintiff is not in possession of the property. This raises 
the question whether it is necessary for the complainant in a suit of 
this character to show, by an averment in the bill, that he is in posses- 
sion of the premises. In Orton v. Smith, 18 How. 263, 265, the su- 
prême court held that those only who hâve a clear légal and équitable 
title to land, connected with possession, hâve any right to claim the 
interférence of a court of equity to give them peace or dissipate a 
cloud on the title. In U. S. v. Wilson, 118 U. S. 86, 6 Sup. Ct. 991, 
the suit was in equity to hâve the convèyance of an adverse title de- 
clared fraudulent and void, and removed as a cloud on complainant's 
title. The court said : 

"Having the légal title, then, but being kept ont of possession by defend- 
ant's holding adversely, the remedy of the United States Is at law to recover 
possession. Equity In such cases bas no jurisdietion, unless its aid is recjuired 
to remove obstacles which prevent a suceessful resort to an action of eject- 
meut, or when, after repeated actions at law, its Jurisdietion is invoked to 
prevent a multiplicity of suits, or there are other spécifie équitable grounds 
for relief. Bills quia timet, such as this is, to remove a cloud from a légal 
title, cannot be brought by one not in possession of the real estate in contro- 
versy, because the law gives a remedy by ejectment, which is plain, adéquate, 
and complète. This is the familial doctrine of this court. Hipp v. Babin. 19 
How. 271; BUis v. Davis, 109 U. S. 485, 3 Sup. Ct. 327; KiUian v. Ebbing- 
haus, 110 U. S. 568, 4 Sup. Ct. 232; Fussell v. Gregg, 113 U. S. 550, 555, 5 
Sup. et. 631." 

This doctrine was again declared in Frost v. Spitley, 121 U. S. 552, 
556, 7 Sup. Ot. 1129, 1131; the court saying: 

"A person ont of possession cannot maintain such a bill [a bill to remove a 
cloud upon title, and to quiet the possession of real estate], whether his title 
is légal or équitable; for, if his title is légal, his remedy at law, by action of 
ejectment, is plain, adéquate, and complète; and, if his title is équitable, he 
must acquire the légal title, and then bring ejectment." 

It is contended, however, on the part of the complainant, that sec- 
tion 738 of the Code of Civil Procédure of this state gives a right 
of action to détermine and quiet the title to real property to any one 
having or claiming an interest therein, whether in or out of posses- 
sion of the same. The section provides as follows: 

"An action may be brought by any person against another who claims an 
estate or interest in real property adverse to him for the purpose of deter- 
mining such adverse daim." 
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ït is tlaimèd that this statute cfèaltes a new right, and prescrîbes a 
remedy for enf orcing it which may be pursued in a court tof the United 
States. This précise question was before the suprême court of the 
United States in Whitehead y. Shattuck, 138 U. S. 146, 11 Sup. Ct. 
276, where it was held that a similar provision in the Code of lowa, 
although construed by the courts of that state as authorizing a suit in 
equity to recover possession of real estate from the occupant in pos- 
session of it, does not enlarge the èquity jurisdiction of fédéral courts 
in that state so as to give them jurisdiction over a suit in equity 
in a case where a plain, adéquate, and complète remedy may be had at 
law. A deed in fraud of the rig^lits of creditors was absolutely void, 
as against them, under the English statutes of 13 Eliz. c. 5, and 27 
Eliz. c. 4, and thèse acts hâve been considered as only declaratory of 
the common law. Lord Mansfield, in Cadogan v. Kennett, Cowp. 432, 
and Chief Justice Marshall, in Hamilton v. Kussell, 1 Cranch, 309, 
316. The statute of California upon the subject of fraudulent convey- 
ances ie embodied in section 3439 of the Civil Code, as f ollows : 

"Bvery transter of property or charge tliereiu iiiade, every obligation in- 
curred, aad every judicial proceeding talîen with intent to delay or de1:raud 
any créditer or otlier person of his deinands, is vold against ail creditors of the 
debtor. and their suceessors in interest, and against any person upon whom 
the estate of the debtor devolves in trust for the beneflt of others than the 
debtor." 

Where a conveyance bas been made with intent to delay or defraud 
creditors, the creditors are authorized to levy upon and sell the prop- 
ertv as if no conveyance had ever beén made by the ereditor. Bull 
V. Ford, 66 Cal. 176, 4 Pac. 1175. In Freem. Ex'ns, § 13G, the law is 
clearly stated, as f ollows: 

"Whoever goes ont with an exécution to seek the fruits of his judgment is 
too apt to flnd that fraud has forestalled him. It then becomes his business 
to pursue those fruits, wherever fraud has taken them; to wrest them from 
the possession of his adversary, wherever they may be found; and to prépare 
himself to show that the refuge whence he has wrested them is still the refuge 
of fraud. In many Instances, the aid of equity is invoked; but generally 
this is unnecessary; for a transfer made to hinder, delay, or defraud creditors, 
while, as between the parties, it eonveys the title, has, as against a ereditor 
proceeding under exécution, no such effect. As against the fraudulent trans- 
férée, the ereditor may seize the property, whether real or Personal, as that 
of the fraudulent vendor, and may proceed to sell it under exécution. ïhe 
title transferred by such sale is not a mère equity,— not the right to control 
the légal title, and to hâve the fraudulent transfer vacated by some appropri- 
ate proceeding; it is the légal title itself, against which the fraudulent trans- 
fer is no transfer at ail." 

As was said in Smith's Ex'r v. Cockrell, 66 Ala. 64, 82: 

"If property of a debtor has been conveyed by him with Intent to delay, 
hinder, and defraud his creditors, it remains, as to his debts, as if no attempt 
had ever been made to conVey it. As to creditors, and those claiming under 
them and in their right, the légal title remains in the judgment debtor until 
the sale and conveyance by the sheriff, and then it passes to the purchaser. 
This, l)€cause the fraudulent conveyance is treated as a nuUity,— as if it had 
never been. The purchaser's title is légal, or it is nothing. If the debtor' s 
conveyance, in défiance of which he purchased, is fraudulent, theu his title 
acquired at the sherifï's sale is légal, without a semblance of an équitable title 
entering into it. So, if the debtor's conveyance is not fraudulent, the pur- 
chaser has no title, légal or équitable." 
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In the présent case it is not alleged in tlie bill of conijjlaint that 
thore are any impediments or obstructions, other tlian the frauduleni 
deed, that will prevent the complainant from obtaining a plain, adé- 
quate, and complète remedy at law ; and it is clear, upon principle and 
authority, that the cancellation of this deed is not a sufflcient ground 
to give this court équitable jurisdiction of the controversy. The pro- 
vision in section 8 of the act of March 3, 1875, requiring that the 
order of the court directing the absent défendants to appear, plead, an- 
swer, or demur shall be served. on such absent défendants, "and also 
upon the person or persons in possession or charge of said property, 
if any there be," cannot be held afi in any way affecting the équitable 
jurisdiction of the circuit court. The service hère provided would be 
necessary and appropriate, under the statute, where the complainant 
out of possession is seeking, by an action at law, to enforce a légal 
daim to real or personal property within the jurisdiction of the court ; 
but it would be manifestly ineffective to give the court an équitable 
jurisdiction which it does not otherwise possess. It folio ws that the 
bill of complaint does not state a case within the equity jurisdiction 
of the court, and it must therefore be dismissed; and it is so ordered. 



MB:CKE V. VALLEYTOWX MINERAL CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. May 2, 1809.) 

No. 301.' 

1. Removal of Causes— Time foh Filing Pétition. 

Tlie fact that a pétition and bond for removal were flled during the 
vacation of the state court, and acted upon by the judge in chambers, 
does not affect the validity of the proceeding, but is proper where the 
time for the défendant to plead expires during the vacation. 

2. Sa ME — Sep ARABLE Controversy. 

Where a complaint seelcs to establish an indebtedness against a corpo- 
ration défendant alleged to be insolvent, and also asks judgment therefor 
against a second défendant on the ground that it had assumed ail the In- 
debtedness of the flrst corporation, there is a separable controversy showa 
between plaintifC and such second défendant. 

3. FEDERAL Courts— Jdrisdiction Over Foreign CORPonATiONS. 

A fédéral court cannot acqulre iurisdiction over a corporation of another 
state, and which is a citizen thereof, where it is not carrying on business 
in the state where the court sits, by any officer or agent representing the 
corporation, on whom service can be made, and there is no state law un- 
der which it is subject to suit therein, merely by service on an officer of 
the corporation temporarily in the state. 

Appeal from the Circuit Court of the United States for the Western 
District of North Carolina. 

John H. Billard, for appellant. 
Merrimon & Merrimon, for appellees. 

Before GOFF, Circuit Judge, and MOKRIS and BRAWLEY, Dis- 
trict Judges. 

GOFF, Circuit Judge. This action was brought by Herman Mecke 
in the snperior court of Cherokee couuty, X. C., against the Valley- 



698 93 FEDERAL RBPORtBR. 

town Minerai Ckjmpany, the Roessler & Hasslacher Chemical Com- 
I)any, and R. L. Cooper, Ben. Posey, and J. F. Abernathy, trustées. 
Tiié summons was issued on the 18th day of March, 1897, returnable 
to the spring tenn, 1897, of said court, to be held in May, begin- 
ning on the 17th day of that month. It was served on the Valley- 
town Minerai Company on March 18, 1897, and service was accepteil 
by the three trustées on March 25, 1897. It was not served on the 
Roessler & Hasslacher Chemical Company. In thé complaint the 
plaintiff alleged that A. S. Mugford and R. P. Getty purchased from 
S. W. Cooper and ôthers, during the year 1895, certain land in Chero- 
kee county, N. C, at the pricft of |10,000, paying |5,000 of said sum 
in cash, and giving for the residue two notes, each for |2,o00, secured 
by a deed of trust on the lànd, in whieh deed the défendants Cooper, 
Posey, and Abernathy were mentioned as trustées ; that the land was 
supposed to contain minerais, especially talc, and that, in order to 
mine the same successfully, the said Mugfopfl and Getty organized 
under the laws of the state of New Jersey a corporation called the 
Yalleytown Minerai Company, — the défendant referred to, — of which 
the said Mugford was made manager, Getty superintendent, and the 
plaintiff président ; that on the 2d day of October, 1895, Mugford and 
Getty executed and delivered to the plaintiff a certain written instru- 
ment, by which he (the plaintiff) was given a lien on the land men- 
tioned, to seeure him for the $5,000 he had advanced on the purchase 
money, he at the same time agreeing to provide the means with which 
to pay the said two notes; tha,t,' afterwards the plaintiff assigned 
ail his rights under said paper to the défendant the Valleytown Min- 
erai Company, and that said company then agreed to assume and pay 
the said unpaid purchase-money notes; that on September 26, 1896, 
Mugford and Getty conveyed ail their interests in said lands to the 
Roessler & Hasslacher Chemical Company, a corporation of the state 
of ]Sfevp York (wliich it was alleged was without an office, and also 
without an officer or agent, in the state of North Carolina), said 
conveyance having been made, it was charged, simply as security ; 
that the plaintiff from time to time advanced to the Valleytown Min- 
erai Company other large sums of money, amounting in the aggregate 
to $19,000, which, together with $1,000 on account of his salary, was 
still due him; that the Valleytown Minerai Company was largely 
indebted to other persons, and was insolvent, its only property being 
the said lien for $5,000, assigned to it by the plaintiff, and a lease on 
certain minerai lands. Tlie complaint then described the character- 
istics of talc mining, and alleged the inexpediency of closing the work, 
as well as the advantage of continuing it ; and prayed that a receiver 
might be appointed, with authority to operate the mines, and, if neces- 
iSary, to borrow money on certiflcates to be issued by him; and also 
prayed for judgment for the plaintiff, and for gênerai relief. On 
the 17th day of May, 1897, in the superior court of Cherokee county, 
the plaintiff was given 30 days in which to file an amended complaint, 
and the défendants were âllowed 60 days thereafter during which to 
file amended or original answers. The amended complaint wa.s duly 
iiled, in which ail the allégations of the original complaint were re- 
uffirmed, and, in addition thereto, it was alleged as follows: That the 



MECKE V. VALLEYTOWN MINERAL CO. 699 

Valleytown Minerai Company, finding itself without sufiQcient capital 
to conduct its business, and not being able to secure additional ad- 
vancements from Xhe plfiintifE, sought the aid of the Roessler & Hass- 
lacher Chemical Company, with the resuit that an agreement be- 
tween those two corporations was reached, — to which Mugford and 
Getty were aiso parties, — ^by which the last-named company assumed 
ail the obligations of the former, being those which liad theretofore 
been assumed by the plaintifE, taking at the same time an assignment 
from said Valleytown, Minerai Company, and aIso from Mugford, 
Getty, and the plaintilï, of their respective interests in said mining 
lands; that the Roessler & Hasslacher Chemical Company also then 
agreed to make such additional advancements of money as might be 
needed in said mining opérations, the product of whicli was to be 
handled by that company, which was also to share in the profits real- 
ized therefrom, thereby becoming a partner in the business; that at 
plaintiff's insistence a further agreement was prepared, in which it 
was set forth that the indebtedness of the Valleytown Minerai Com- 
pany to him was $19,813.59, with interest thereon from the 15th 
day of October, 1896, the date of said agreement. Tlie complaint, as 
amended, then renewed the prayer for judgment as in the original, and 
also demanded judgment against the Eoessler & Hasslacher Chemical 
Company for the amount before mentioned, concluding with a prayer 
for gênerai relief. Before the expiration of the time allowed by the 
order of the court within which the défendants were to file their an- 
swers, the Eoessler & Hasslacher Chemical Company presented to the 
judge of said superior court of Cherokee county its pétition to remove 
this cause into the circuit court of the United States for the Western 
district of North Carolina, together with the bond required by the 
act of the congress of the United States relating to such matters. 
Such pétition was presented to the judge of said court in chambers, 
the regular term having adjourned, and the order of removal was al- 
lowed by him. The record having been filed in the said circuit court 
of the United States, the plaintiff moved to remand the same, which 
motion was overruled. The défendant the Eoessler & Hasslacher 
Chemical Company then moved the court to dismiss this cause so far 
as it was concerned, for the reason that it was not properly before 
the court, which motion was granted. To this action of the court in 
refusing to remand and in dismissing the case as to said défendant 
(89 Fed. 114, 209) this appeal is prosecuted. 

The motion to remand involved two questions: First. Was the 
pétition for removal filed in time? Second. Was there a separable 
controversy between the plaintif! and the defendalnt the Eoessler & 
Hasslacher Chemical Company? Section 206 of the Code of North 
Carolina provides: "The plaintiff shall file his complaint in the clerk's 
office, on or before the third day of the term to which the action i.s 
brought, otherwise the suit may, on motion, be dismissed at the cost 
of the plaintiff." By section 207 of said Code it is provided: "The 
défendant shall appear and demur, or answer at the same term (o 
which the summons shall be returnable, otherwise the plaintiff .shall 
hâve judgment by default." By section 274 of the same Code the 
courts of said state are given the power to enlarge the time in which 
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the défendant must answer. Gilchrist t. Kitchen, 86 N. C. 20 ; Gwinn 
V. Parker, 119 IST. C. 19, 25 S. E. 705; Woodcock v. Merrimon, 122 
N. C. 731, 30 S. E. 321. The act Of congress require's that the pétition 
for removal shall be flled at or before the time at which the défend- 
ant is required to plead by the laws of the state or the rule of the 
state court. The insistence of the appellant that he did not apply for 
and that he was hot given time by the court in whiCh to file an amend- 
ed complaint, and also that the défendants were not given additional 
time in which to plead, is not sustained by the record, and is with- 
out merit. But, so far as the appellee the Koessler & Hasslacher 
Chemical Company is concerned, as it had not then been summoned, 
it was not in fact before the court, and therefore, under.the law, was 
not then required to plead. 

The fact that the pétition for removal was filed during the vacation 
of the state court, and that the order of removal was signed by the 
judge in chambers, did not render void the proceedings had thereon, 
but, under the circumstances of this case, such procédure was proper. 
State V. Coosaw Min. Co., 45 Fed. 804; Phénix Ins. Co. v. Charleston 
Bridge Co., 13 C. C. A. 58, 65 Fed. 628. 

It was clearly shown by the pétition for removal that the plaintiff 
below was, at the time his suit was instituted, as well as when said 
pétition was flled, a citizen of the state of North Carolina, and that 
the petitioner was a corporation duly organized under the laws of the 
state of New York, and a citizen of that state, when the suit was 
brought, and also when such pétition was flled. It also appeared that 
the matter and amount in dispute exeeeded the sum or value of |2,000, 
exclusive of interest and cûsts. The record therefore disclosed that 
the plaintiff and the petitioning défendant were citizens of différent 
states, that the amount in controversy was sufficient to give the court 
below jurisdiction, and that the pétition for removal was flled in due 
time; consequently, if such controversy was a separable une, the 
court did not err in refusing to remand the case to the state court. 

The plaintiff below claimed : First, that the défendant the Valley- 
town Minerai Company was indebted to him in a certain sum of 
money; and, second, that the défendant the Eoessler & Hasslacher 
Chemical Company was responsible to him for said debt because of au 
existing con tract between the latter company and the former, to 
which said plaintiff was also a party. The claim flrst mentioned is 
one to which the Valleytown Minerai Company is an esséntial party, 
and while, in one sensé, the Roesslèr & HaseWcher Chemical Company 
is interested in it, still such company is not a necessary party to a 
suit coneeming it. The second claim is one as to which the appellee 
the Eoessler & Hasslacher Chemical Company is the only contesting 
party. If the Valleytown Minerai Company be in fact indebted to 
the plaintiff, as set forth in the complaint, then that company, its 
creditors, and the plaintiff are together interested on one side, against 
the Eoessler & Hasslacher Chemical Company, alone, on the other 
side. There is a separable controversy, and the court properly re- 
fused to remand the case. 

The remaining question relates to the action of the court in dis- 
missing the suit sb far as said défendant below the Eoessler & Hass- 
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i.acher Chemical Company was concerned. The record clearly dis- 
eloses the fact that said companj was a corporation of the state of 
New York, and that it had no office and no agent in the state of 
North Carolina. The effort to bring that company before the court 
by eerving a copy of the summons on one of its directors, who at the 
time was found in the state of North Carolina, but who resided else- 
where, was admitted in the argument of counsel for appellant to hâve 
failed in its purpose. It is true that a voluntary appearance of a 
défendant is équivalent to a personal service of the summons upon 
him, but the record in this case shows no such appearance, and we 
hâve no right to présume it. It was not shown that said company 
was transacting business in the state of North Carolina by either an 
agent or one of its offlcers appointed to represent it in that state, 
on whom process could hâve been served ; nor was it claimed that the 
provisions of any North Carolina statute made foreign corporations 
amenable to suits in that state as a condition to their transacting 
business therein. The said appellee was sued in a district other than 
that in which it was a citizen, and, as it had neither appeared, nor 
been legally served with process, the court below properly dismissed 
the suit as to it. We ând no error in the judgments complained of, 
and they are affirmed. 



REAL-ESTATE TRUST CO. OF PHIDADBLPHIA v. NEW EXGLAND 
LOAN & TRUST CO. 

(Circuit Court, S. D. New Yorlc. March 6, 1899.) 

Insultent Corporations— Rkceivers—Procebds op Pledged Securities. 

The proceeds of mortgages owned by an insolvent loan and trust com- 
pany, but which had been pledged by it to trustées to secure its de- 
bentures, both principal and interest, constitute a trust fund in the hands 
of its receiver, which eannot be used by him for the ordinary purposes of 
the receivership, notwithstandiug any rights therein the company might 
hâve had under its contracts while a going concern. 

Application of receiver for instructions as to interest on mortgages 
assigned by défendant to trustées for debenture séries. 

Thomas M. Day, Jr., for the motion. 
Frederick Goeller, opposed. 

LACOMBE, Circuit Judge. The written contracts contain no pro- 
visions regulating what is to be done when the loan company becomes 
bankrupt. From the day it went into the hands of the receiver it has 
been powerless to discharge any of the functions contracted for. It 
happens that the receiver, the olficer of the court, flnds in his hands 
some money paid by mortgage debtors on their mortgages. To what 
extent the loan company might hâve u.sed this, if it had continned as 
a going concern, and as the agent of the trustées to collect such inter- 
est, is wholly immaterial. The mortgages were ail transferred to 
the trustées, and expressly pledged as security for the debentnres. 
The pledge of each mortgage carried with it, not only the principal,. 
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but also ail interçst w|iich migtit ftccrue thereon, Interest and prin- 
cipal alike should be treated as ,irust funds. The gênerai creditors 
hâve no interest in either.. , Instructions accordinglj. , 



METROPOLITAN TRUST 00. OF CITY OF NEW YORK v, COLUMBUS, 

S. & H. R. CO. et al. 

(Circuit Court, S. D. Ohio, E. D. April 21, 1899.) 

; ,.' No. 887. 

1. RA.IT.R0AD8 — Notes fok Equipment— Ohio Usurt Statutes. 

By Rev. St. Ohlo, § 3183, 8 per cent, is fixed as tke limit of lawful In- 
terest. Section 3287 authorizes rallroad companles to borrow money at 
a rate of interest not exceedlng 7 per cent, and to issue bonds or notes 
for the same. By section 329Ô' It is provlded that thë diréctors may sell 
or negotiate such bonds or notes at not less tlian 75 per cent, of par. 
Héld Xtat, in so far as the latter sections permit railroad companiea to bor- 
row money at a rate of interest exceeding 8 per cent., their effect Is to 
repeftl the usùry laws as to such companies, and that nb'tes or lease war- 
ranta executed by a railtoad company for deferred payments on equip- 
ment purchased conditionally, wbich were payable monthly as rental, the 
title to the equipment to vest in the company on their full payment, are 
not usurious, though their amount is greater than the stated value of the 
equipment with 8 per cent, interest until their maturity, but not greater 
than would hâve been required if they had borne 7 per cent. Interest, and 
had been discounted at 75 per cent, of par. 

3. Same— AcTHORiTY to Issue- Sotks— .Ohio Statutes. 

Nor are such notes ultra virèsi in view of the provisions of section 3287, 
Rev. St. Ohio, which authorizes railroad companles to secure their bonds 
or notes by a pledge of their property or inefeme. 

3. Same— CoNDiTiONAL Purchasb op Equipment. 

Thfe Ohio act df May 4, 1885 (82 Ohlo LawS, p. 238), relating generally 
to conditional sales of Personal ijroperty, and requlring the seUer, before 
retaking possession of the property for condition twoken, under penalty 
of crlminal prosecution, to tender to the purèhaser répayment of at least 
50 per cent, of the amount pàld thereon, does not apply to conditional 
'Sales of equipment to railroad cômpanies which were specîally provided 
for by the act of March 16, 1882 (79 Ohlo Laws, p. 45), recognized as re- 
maining in force after the passage of the gênerai act of 1885 by its 
amendment by the act of April 12, 1889 (86 Ohlo Laws,; p. 255). 

4. Same— RiGHT of Sblt.kr to Rbtakb Propbrtt. 

A corporation making a conditional sale of equipment to a railroad com- 
pany, rental to be paid therefor, and applied on the purchase price, but 
the title to remain in the seller until full payment, ou a foreciosure of 
mortgages against the railroad company before fui! payment is entitled to 
take back the equipment, or, in case the mortgagees elect to retain it. 
to a flrst lien' on the property ôf the company for the amount stiU due 
thereon. • , - 

This is a railroad foreciosure bill. The complainant, in seeking a 
sale under its mortgage, haa brought in ail persons claiming a lien on 
the railroad, or any part thereof, fo^ the purpose of a sale of the road 
free from incumbrance. Among the défendants thus brought in is 
the Railroad Equipment Company. The Railroad Equipment Com- 
pany claims about $40,000 on certain so-called "lease warrants," issued 
to évidence the rentals due.upon equipment furnished to the défendant 
company either by the Railroad Equipment Company or its assignors. 
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In each of the equipment eontraets under whlch thèse lease warrants were 
Issued the company furnJshing the equipment agreed to lease It to the railway 
campany for the period of 60 months from a certain date. The value of the 
equipment was stated. A cash payment of 25 or .30 per cent was to he made 
upon dellvery, and the balance was to be provided for In 60 consécutive 
monthly payments of a certain amount eaeh, maiing the total agreed to be 
paid a sum exceeding the stated value of the equipment and 80 per cent. In- 
terest thereon. The deferred payments were to be represented by so-called 
"lease warrants," dated In Ohio (with two exceptions, where they were dated 
New York), màde by the railway company to the order of the equipment Com- 
pany, and ail payable at the city of New York, with one exception, and re- 
ferring to a contract of lease of even date therewith. In case of default In 
paytoent of any of the lease warrants, the lessor was to hâve the right to take 
immédiate and exclusive possession, and to sell the same at public or prlvate 
sale, and apply the proceeds to the payment of any and aU installments of 
rent for the whole of said term of 60 months, whether the installments had 
fallen due or not, less Interest at 5 per cent, per annum. If the proceeds were 
more than sufflcient to pay the unpaid installments of rent, with interest and 
expenses, then the surplus was to go to the railway company, but, if there 
was a déficit, the railway company was liable therefor. If the installments 
were ail paJd, then the equipment, wlthout further conveyance or transfer, 
was to becortie the absolute property of the railway company. The company 
defaulted on a number of the lease warrants, and In Deoember, 1893, an ex- 
tension agreement in regard to them was made. Thls agreement recites the 
failure of the railroad company to pay the lease warrants under the contracts, 
the forbearance of the equipment company to take possession, and Its willing- 
ness to accède to the request of the lessee, and to grant, upon certain tenus 
and conditions thereinafter set forth, an extension of time for the payment of 
ail the sàid lease warrants outstanding and unpaid under said contracts, In- 
cluding those past due and in default. The agreement provided that the equip- 
ment company would take up the outstanding lease warrants, amounting to 
$116,338.39, that the railway company would pay the equipment company a* 
its office In the city of New York, as rentals or otherwiso, for the equipment, 
a cash payment of $5,857, and, in addition thereto, 60 consécutive montlily pay- 
ments of $2,347.52 each, beglnning February 20, 1894, and ending January 20, 
1899; making, in ail, for the deferred payments, $140,851.20. The new lease 
warrants were dated "Columbus, Ohio," and referred to the contract. The 
lease warrants, under the earlier contracts, were to be taken up and acqulred 
by the equipment company, and held as security for the payment of the new 
one, and were to continue in existence, with ail the rights under them, until 
the new contract was completed. If the contracts and warrants are valld, 
$40,000 is stiU due on them; if Invalid, because of usury, the lawful amounts 
bave been pald. The equipment company has not offered to refund 50 per 
cent, of the amount paid by the railway company, or any sum. In the fourth 
of the original contracts, dated April 21, 1890, between the Ohio FaUs Car 
Company and the railway company, the lease warrants were executed at Co- 
lumbus, Ohio, and no place of payment is named in them. By the law of 
Ohio, 8 per cent interest can be stlpulated for, but, in case more than 8 per 
cent Is stlpulated for, the Interest exeeeding 6 per cent ts to be credited as a 
payment on account of the principal. Eev. St. Ohio, i 3183. The issue arlses 
upon the bill, answer, and replication, and évidence Including a stipulation as 
to certain facts. 

Seward, Guthrie & Steele, C. A. De Gteredorff, and Bichard Reid 
Rogers, for reorganization committee. 

Parsons, Shepherd & Ogden, Morrison R. Waite, and Lawrence 
Maxwell, Jr., for Metropolitan Trust Co. 

James Irvine, for Railroad Equipaient Co. 

TAFT, Circuit Judge (after stating the facts as abore). The com- 
plainant objects to the claim of the Railroad Equipment Company on 
three grounds: First. That it includes interest upon a loan at the 
rate of more than 8 per cent., which is usurious by the laws of Ohio, 
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and that by Ohio law in such a case the excess of înterest over 6 
per cent, must be credited upon the principal. Rev. St OMo, § 
3183; McClelland v. Sorter, 39 Ohio St. 12; West v. Meddock, 16 Ohio 
St. 4:1%; Bunn y. Kinney,- 15 OMo St. 40. Second. Tliat the défend- 
ant railroad company had no power, under the Ohio law of its cré- 
ation, to agrée to pay more thaa 7 per cent, interest, wherefore the 
contract is TOid, and the Ballroad Equipment Company can recoTer 
only the reasonable value of the equipment furnished, with 6 per cent, 
interest. , Third. That the Railroad Equipment Company cannot, un- 
der the laws of Ohio, seek to take possession of the equipment covered 
by thèse cohtracts for purposes of f oreclosure or sale without tender- 
ing to the company 50 per cent, of the amount already paid on the 
contracts. 

1. It may admit of question whether the character of this contract, 
as usUrious or otherwise, is to be settled by New York or Ohio law. It 
is conceded that under the law of New York, by a statute enacted 
April 6, 1850 (Bank t. Hoge, 35 N. Y. 65), a défense of usury cannot 
be set up by corporations. But it is not necessary to décide whether 
the validity of the contracts dépends on New York or Ohio statutes, 
for I think them valid under either. By section 3287 of the Revised 
Statutes of Ohio, the défendant company waa permitted to borrow 
money at a rate not exceeding 7 per cent., and to issue bonds or notes 
for the same, and to secure them by a pledge of its property or in- 
come. By section 3290 it is provided that the directors may sell or 
negotiate such bonds or notes at not lees than 75 per cent, of par. 
It has been held by the suprême court, in the case of Junction R. Oo. 
V. Bank of Ashland, 12 Wall. 226, that section 3290 (which was the 
ûrst séttion of the act of the législature of Ohio passed December 15, 
1852 [51 Ohio Laws, p. 286]) was tantamount to a repeal of the usury 
lawe as to such companies. It is said that this statement by Mr. Jus- 
tice Bradley, in delivering the opinion of the suprême court in that 
<;ase, was merely obiter dictum, and ignored the effect of section 3287. 
It is true that the question of usury was eliminated from the case by 
the hplding that the contract was a New York contract, but the 
particular language was used in discussing the question whether an 
Indiana corporation, which had been reincorpbràted in Ohio, had 
power, under the law of Ohio, tO issue bonds drawing 10 per ceùt. 
interest. .The question was, therefqre, directly présenta to the court, 
and had to be decided, whether an Ohio corporation could, under the 
act of December 15, 1852, issue bonds drawing 10 per cent, interest, 
and thè question was answered in the afQrmatiTe. Since that déci- 
sion, the act of December 15, 1852, has been amended to its présent 
form, as it appears in section 3290, which limits the power to a saJe 
or negotiation of its bonds or notes àt not less than 75 per cent of 
par. Taking sections 3287 and 3290 together, this would really re- 
strict the borrowing power of railroad companies tb loans with annual 
interest at the rate of |7 on $75, or something more than 9 per cent. 
It is not claimed that the loans hère in controversy exceed such a rate. 
It is said that the case of Coe v. Railroad Co., 10 Ohio St. 372, over- 
rules the construction put upon section 3290 in Junction R. Co. v. 
Bank of Ashland, I do not think so. It was held in the Coe Case 
that the issue of bonds drawing 7 per cent., payable semiannually, 
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was net a violation of section 3287, limiting the power of railroad com- 
panies to the issue of bonds bearing 7 per cent, or less, and that under 
section 3290 such bonds might be sold by the company issuing them at 
a discount. If this implies that bonds drawing more than 7 per cent. 
m.ay not be iseued, it only refers to the form of the obligation, and not 
to the essence, for it is palpable that the sale by the obligor of the 
bond drawing 7 per cent, interest at a discount is nothing more than 
the borrowing money at a greater rate than 7 per cent. In the case 
at bar the obligations are not, on their face, obligations drawing 
more than 7 per cent, interest, and I should hesitate long to déclare 
them void, either as usurious or as ultra vires the défendant railroad 
company, on a mère objection to their form, when the railroad com- 
pany really has the power to do that which is, in effect, the borrowing 
of money at a greater rate of interest than is stipulated for in such 
obligations. In so far as sections 3287 and 3290 permit railroad 
companies to borrow money at a greater rate than 8 per cent., they do 
repeal the usury laws as to such companies. 

2. What has been said suffices to show that the présent contracts 
were within the power of the défendant railroad company. 

3. The contention that the Kailroad Equipment Company is not 
entitled to the relief it prays by way of return of its equipment or a 
payment of the amount due until it has tendered back to the défend- 
ant railroad company at least 50 per cent, of the amount paid as rental 
upon the contract, is ba'sed on section 2 of the act of May 4, 1885 
(82 Ohio Laws, p. 238). The act relates, generally, to "cases where 
any personal property shall be sold to any person to be paid for, in 
whole or in part, in installments, or shall be ïeased, rented, hired, 
or delivered to another," on condition that title shall remain in the 
vendor until value of property is paid. By its first section contracts 
for such sales or hiring are avoided unless evidenced and executed 
in a certain way, and filed, as chattel mortgages are required to be 
filed, with the clerk of the township, or, in certain cases, with the 
county recorder. By the second section the vendor or hirer is for- 
bidden to take possession of the property on condition broken without 
tendering back the sum of money paid thereon by the vendee or 
leseee, less a sum, not exceeding 50 per cent., as compensation for the 
use. By the third section, violation of section 2 is made punishable 
as a misdemeanor. I do not think that this act has any application 
to Personal property used in the equipment of railroads, although 
the terms used are gênerai, and broad enough to include it. I base 
my conclusion on the act of March 16, 1882 (79 Ohio Laws, p. 45), passed 
three years before the act above referred to, and amended since the 
passage of that act. The législature of Ohio thereby added three 
sections to the chapter of the Revised Statutes on "Railroads." By 
the flrst of thèse, ail contracts for the conditional sale "of railroad 
equipment, rolling stock, or other personal property (to be used in or 
about the opération of any railroad) were avoided as against creditors 
or innocent purchasers for value unless recorded in the office of the 
secretary of state. By the second section it was declared lawful in 
contracts for renting such property to sti])nlate that the rental 
might be applied on the purdiase money, and that the title should not 

SJ3 F.^4.5 
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pass until the vendor had been paid, if such contracte were filed as 
required in the flrst section. By act of April 12, 1889 (86 Ohio Laws, 
p. 255), passed four years after the gênerai conditional sale statute, 
the sections relatiûg to conditional sSles of railroad equipment were 
supplemented by a provision that they should extend and apply to 
contracts made by othefs than railroad companies for the purchase 
or rental of railroad équipaient designed for use on railroads in Ohio 
or ûther states. A considération of the two statutes sàtisfles me 
that the act of 1885 appliee generally to sales of ail personal property 
except railroad equipment. That is provided for in the spécial légis- 
lation of 1882 and 1889. In the opinion of the législature, cer- 
tainly, the law of 1885 did not impliedly repeal that of 1882, because 
it is recognized as being in force by the law of 1889. The subject 
of conditional sales of personal property on the installment plan to 
individuals, in the course of Which small money lenders had, before 
the law, been guilty of great oppression to their poor and helpless 
creditors, is a very différent one from the securing of liens on the 
immensely raluable equipment and rolling stock of railroads. In 
the former case the debtor is so easily oppressed that he needs the 
protection of the law. In the latter the contracting is between two 
great corporations, able to deal at arm's length. It was entirely 
natural, therefore, that the législature should regard the régulation of 
railroad equipment conditional sales as one not affected by a gênerai 
law regulating conditional sales of personal property, and should not 
hâve introduced a saving clause in the latter act. The railroad equip- 
ment act is complète in itself , and the provisions of the gênerai act are 
in no respect germane ornatural amendments to it. The recording in 
the secretary of state's office is neceesary, because the equipment gen- 
erally bas no situs in any particular township; and y et, if the gênerai 
act api*lies, thè township recording provisions must in some way be 
given Opération. It would certainly be a strange provision of law sub- 
jecting an equipment company to crirainal prosecution for attempting 
to résume possession of its property upon payment for which a rail- 
road company had defaulted. Such paternal protection for defaulting 
railroad companies would be novel in modem or ancient législa- 
tion. And yet, if the act of 1885 is an amendment or supplément to 
that of 1882, such a resuit follows. The equities of this case are with 
the Railroad Equipment Company on this issue, and a decree should 
be entered permitting it to take back its equipment, or, if complain- 
ants and the receiver conclude such equipment is needed to operate the 
road, then the equipment company miist be given a lien on the corpus 
of the property in préférence to the flrst and second mortgages. 
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SOITTHBKN PAC. R. CO. v. GEOECK et aL 

(Circuit Court, S. D. California. AprU 3, 1899.) 

No. 374, 

PcrBLio Lai^db — SODTHKBN Pacific Railkoad Gbaht. 

Under the résolution of congress of June 28, 1870 (16 Stat. 38^, whleh 
authorized the Southern Paciflc Kailroad Company to construct its road 
and telegraph line as nearly as might be on the route shown by the map 
theretofore filed by it In thé interior department, and provlded that upon 
the construction of each section, and Its inspection and approval, a pat- 
ent should be issued under the act of July 27, 1860 (14 Stat 292), making 
a grant of lands to aid In the construction of the road, for the lands em- 
braced witHin the grant and cotenninous with the completed sections, 
the fallure of the company to complète one section of the Une does not 
atfect its rlghts under the grant to the lands opposite to and cotermlnous 
wlth the completed sections, whlch Include the right to sélect Indemnlty 
lands along such sections and within the indemnlty limita. 

This was a suit in equity by the Southern Pacific Railroad Company 
against Otto Groeck and others to recover certain land, claimed under 
a grant made by congress, and held by défendant Groeck under a 
patent subsequently issued to him by the land department therefor. 

Wm. Singer, Jr., for complainant. 
W. B. Wallace, for défendants. 

KOSS, Circuit Judge, In its différent d;ages this case has been three 
times under the considération of this court, and once by the circuit 
court of appeals for this circuit. 68 Fed. 609 ; 74 Fed. 585 ; 31 C. C. A. 
334, 87 Fed. 970. It was first presented to this court on demurrer to 
the original bill; next,uponapleaflled by the défendants to the amend- 
ed bill, which the complainant caused to be set down for argument, 
and which was thereafter argued, submittedj and disposed of by the 
opinion reported in 74 Fed, 585; and then upon a plea interposed by 
the défendants to the second amended bill, which the complainant 
likewise caused to be set down for argument, and which was there- 
after argued and submitted, resulting, for the reasons given in the 
former opinion, in an order sustaining the plea, with leave to the com- 
plainant, if it should be so advised, to reply to the plea, and take issue 
in respect to the matters of fact therein alleged. 93 Fed. 991. A repli- 
cation was thereafter âled by the complainant, and an agreed state- 
ment of facts entered into by the respective parties, upon which, 
together with the second amended bill of complaint and the answer 
thereto, the case is now submitted for final décision. The subject in 
controversy is a pièce of land which was settled upon by the défend- 
ant Groeck on the 2d day of September, 1885, as government land, and 
which he was, against the protest and after a contest by the com- 
plainant, permitted by the land department to enter as such, and 
for which a patent was issued to him by the government of the United 
States on the llth day of April, 1890. The complainant, claiming 
to be entitled to the land by vittue of a congressional grant, seeks by 
the suit to obtain a decree that the title conveyed by the patent to 
Groeck is held in truet for it, to compel the conveyance thereof to the 
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complainant, aind to enjoin tbe défendants from asserting any title 
thereunder. 

The grant under which the complainant claims the land is that of 
July 27, 1866 (14 Stat. 292), by wMcli, among otiier things, the South- 
ern Pacific Railroad Company was authorized to connect with the 
Atlantic & Pacific Kailroad at such point, near the boundary line 
ôf the ètate of California, as it should deem most Sùitable for a rail- 
road line to San Fj?ancisco, and, subject to certain conditions, excep- 
tions, and limitations, was granted every alternate section of public 
land, nôt minerai, designated by odd numbers, to the amount of 10 
alternats sections per mile on each side of said road, to which the 
United States, should hâve full title, not reserved, sold, granted, or 
otherwise appropriated, and free from pre-emption or other claims or 
rights at the time such road should be designated by a plat thereof filed 
in the office of the commissioner of the gênerai land office; and wheré, 
prior to said time, any bf said sections or parts of sections should be 
granted, sold, reserved, occupied by homeetead settlers, pre^empted, 
or otherwise disposed of;, the act provided that other lands should "be 
selected by said company in lieu thereof under the direction of the 
secretary of the interior, in alternate sections designated by odd num- 
bers, not more than ten miles bèyond the limits of said alternate sec- 
tions, and not including reserved numbers." The original bill al- 
leged, among other things, that on the 24th day of November, 1866, 
the complainant, by its board of directors, accepted the grant upon 
the terms aiid conditions cbntàined in it, which acceptance was tiled 
with the secretary of the interior December 27, 1866, and that on the 
3d day of January, 1867, complainant filed with the secretary a map of 
the route of its road, as located and surveyed, which map was ac- 
cepted by the isecretary, and on the same day transnlitted by him to 
the commissioner of the gênerai land office to be filed in that office, 
which was doue on that day; that on the 22d day of Mârch, 1867, the 
commissioner transmitted a copy of the map to the register and re- 
ceiver of the local land office at Visalia, Cal., in which district the 
land in controversy is situated; and that the register of the local land 
office acknowledged its receipt by letter of date March 30, 1867. The 
original bill also set forth the joint resolution of congress of June 28, 
1870 (16 Stat. 382), by which complainant was authorized to "con- 
struct its road and telegraph lines, as near as may be, on the route 
indicated upon the map filed by said company in the department of 
the interior on the 3d day of January, 1867," and alleged that the 
road was completed by the complainant upon the line as shown upon 
that map, and, as constructed, ran through Tulare county, which is 
within the district of lands subject to sale at Visalia, Cal., and was 
completed within the time limited by the acts of congress, which 
fact was duly reported to the président, and by him accepted and ap- 
proved ; that the land in controversy is more than 20, but within 30, 
miles of the complainant's road as so located and constructed, and 
that when its route was definitely fixed the said land had not been 
granted, sold, reserved, occupied by homestead settlers, pre-empted, 
or otherwise disposed of or appropriated by the United States for 
any purpose, but that the United States then had full title thereto; 
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that the eiitire indemnity limits along the grant to the complainant 
are insufificient to supply tlie losses sustained by it withiii the granted 
limits; and that the commissioner of the gênerai land office, in his 
annual report to the président and to the interior department for the 
year 1883, "has attested and certifled to the fact that the land wilhin 
the indemnity limits of said act of July 27, 1866, will by no means 
supply the loss of lands within the twenty-mile limits to said rail- 
road Company under said act." The original bill further alleged that 
on the 13th of July, 1891, complainant selected the land in contro 
^-ersy in its indemnity liet No. 43, at the land office in Visalia, which 
offlc'e refused to approve the sélection, although complainant offered 
ail the fées for the purpose of listing, selecting, and securing a patent 
of the land, and that a like refusai has been made by the commissioner 
of the gênerai land office and by the secretary of the interior. Simi- 
lar allégations were made in both the amended and second amended 
bills. 

This court held, in the opinions referred to, that upon the filing 
by the complainant in the gênerai land office of its map of the gên- 
erai route of the road authorized to be built, the granting act itself 
operated to withdraw the lands within the indemnity, as well as the 
primary, limits of the grant, from sale or other disposition, for the 
beneflt of the grantee; that the pièce of land in controversy, being 
within the indemnity limits of thé grant to complainant, was not 
subject to settlement by Groeck; and that therefore the action of the 
offlcers of the land department, awarding and patenting the land to 
him, was erroneous. That ruling of this court was sustained by the 
circuit court of appeals in the opinion reported in 31 C G. A. 334, 
87 Fed. 970, and as it then appeared that the complainant had com- 
pleted the road so authorized to be built, and had filed in the gênerai 
land office maps showing its deflnite location, judgment would there- 
fore hâve followed for the complainant as prayed for, but for the fact 
that the complainant, having waited nearly 25 years after the with- 
drawal of the land in controversy for its beneflt, and more than 5 
years after the défendant Groeck's adverse entry upon it, before at- 
tempting to sélect the land in controversy, and having waited for 
more than another year before instituting suit therefor, the entire 
delay and neglect being its own, and in no respect caused by any fail- 
ure or neglect on the part of the government or of any of its offlcers, 
it was hère held that the complainant was guilty of such lâches as 
made it proper for a court of equity to refuse its aid; this court 
being of opinion that, notwithstanding Çrroeck's settlement was with- 
out right, and notwithstanding the proceedings in the land office 
awarding and patenting the land to him were erroneous, there must 
always be on the side of a complainant invoking the aid of the equity 
powers of a court of justice, not only conscience and good faith, but 
reasonable diligence as well. In this latter view the circuit court of 
appeals held that this court was in error, and accordingly reversed its 
decree, with directions for further proceedings not inconsistent with 
its opinion. If, therefore, the facts as now presented be in substance 
the same as those considered on the former hearings of the cause, there 
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will be nothing left for this court to do but to give judgment for the 
coDfiplainaqt. 

\, On thés previous présentation pf the cause it appeared tiat, wbile 
the map filed by the complainant in the gênerai land ofSce on the 3d 
day of January, 1867, was a map of the gênerai route of the road author- 
i^pd to be built, and while it appeared that it actually cpnstructed 
the road in Sections prior to the flling of any nîap of its deflnite loca- 
tion, it also appeared that such map of deflnite location was filed in 
the gênerai land office in sections subséquent to the completion of the 
road. Thus, in the opinion of the, circuit court of appeals (31 C. G. A. 
334, 87 Fed. 971), that court, in stating the façts, said: 

"The appeUant [Southern Pacific Rallroad Company] commencée! to build 
Its road during the year 1870, and completed the construction in différent sec- 
tions between that date and the year 1889; the last section, extending from 
Htiron westerly to Aicalde, having been constructed during the year 1888." 

And in the opinion of.this court on demurrer to the original bill, 
reported in 68 Fed. 609, 611, it is said: 

"The.bUlalso sets f orth the Joint résolution of congress of June 28, 1870 (16 
Stat. 382), by whieh complainant waç authorized to 'construct its road and 
tejegraph lines, as near as may be, on tjié route Indicated by the map flled by 
sald Company in the departinent of the ihterlor on the 3d day of January, 18G7,' 
and allèges that the road was built by the complainant upoh the Une as shown 
upon that map, and, as constructed, ran through Tulare county, which is 
within the district of lands subject to sale at Visalia, Cal., and was completed 
within the tinje limited by the actsQf congress, which fact was duly reported 
to the président, and by him accepted and approvéd; that the land in contro- 
versy is more than 20, but withlh 30, miles of the complainant's road as so 
located and constructed, and that whén its route was deflnitely flxed the sald 
land had not been granted, sold, reserved, occupied by homestead settlers, 
pre-empted, or otherwise disposed of or appropriated by the United States for 
any purpose, but that the TJnited Statéé then had full tltle thereto; that the 
entire indémnity limits undèr the grant to the complainant are insufflcient 
to supply the losses sustained by it wlthln the granted limits, and that the 
commissioner of the gênerai land office, Jn his annual report to the président 
and to the interlor department for the year 1883, 'has attested and certifled 
to the fact that the land within the Indemnity limits of said act of July 27, 
1866, will by no means supply the loss of lands within the twenty-mile limits 
to said rallroad company under said act.' " 

The agreed statement of facts upon which the case is now submit- 
ted shows, among other things: That on January 3, 1867, the com- 
plainant flled a map of the gênerai route of the entire rallroad which 
it was, by the act of July 27, 1866, and the joint resolution of congress 
of June 28, 1870, authorized to construct, in the office of the com- 
miseioner of the gênerai land office, and that on that day the secretary 
of the interlor and the commissioner duly accepted and approvéd the 
said map, and the gênerai route shown thereon. That the complain- 
ant commenced to build its railroad during the year 1870, and com- 
pleted the construction of that portion thereof extending from San 
Francisco to Très Pinos, and from Aicalde to Needles, by way of 
Goshen and Mojave, in several différent sections, prior to the year 
1889,— the last section thereof, extending from Huron westerly to 
Aicalde, being constructed during the year 1888,— and that ail of such 
railroad was constructed along the line shown on the gênerai route 
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map of January 3, 1867. That the complainant filed maps in several 
sections of the deflnite location of said railroad (except that por- 
tion bétween Alcalde and Très Pinos), along the Une shown on the 
said gênerai route map, being the same line upon which it was con- 
tstructed, and that the said maps of deflnite location were accepted 
and approved by the secretary of the interior on the following dates, 
to wit: Of the first section thereof, on August 7, 1871; of the second 
section thereof, October 26, 1871; of the several sections of the road 
extending from Huron to Mo j ave, at varions dates between January, 
1878, and December 31, 1884; and of the section of the road extending 
from Huron westerly to Alcalde, on April 2, 1889. That, as each 
of the said sections were constructed, they were examined, respect- 
ively, by commissioners appointed by the président of the United' 
States for that purpose, who duly reported to the président that each 
of the sections had been completed in a good, substantial, and work- 
manlike manner, in ail respects as reqnired by the act of congress; 
and that the président duly accepted and approved ail of those reports. 
Tliat ail of the said reports were so made, accepted, and approved 
between August 7, 1871, and November 8, 1889, inclusive; the latest 
being the report upon the section of road extending from Huron to 
Alcalde, which was accepted and approved, as aforesaid, on Novem- 
ber 8, 1889. It further appears from the agreed statement that the 
pièce of land in controversy is situated opposite to and coterminus 
with this latter section of the complainanfs road, and is within 30 
miles thereof. 

I am of opinion that the joint resolution passed by congrees on 
June 28, 1870 (16 Stat. 382), distinguishes this case from those relied 
upon by the counsel for the défendants; for that resolution declared 
that the Southern Pacific Oom^jany might construct its road and tele- 
graph line, as near as might be, on the route indicated by the map 
filed by it in the interior department on the 3d day of January, 1867, 
and that : 

"Upon the construction of each section of siiid road in the manner and 
within the time provided by law, and notice thereof being given by the Com- 
pany to the secretary of the interior, hé shall direct an examination of each 
such section by commissioners to be appointed by the président, as provided 
in the act mailing a grant of land to said company, approved July 27, 1866, 
and upon the report of the commissioners to tlie secretary of the interior that 
such section of said raib'oad and telegraph line has been constructed as re- 
qulred by law, it shall be the duty of the said secretary of the interior to 
cause patents to be issued to said company for the sections of land cotermi- 
nous to each constructed section reported on as aforesaid, to the extent and 
amount grauted to said company by the said act of July 27, 1860, expressly 
•saving and reserving ail the rights of actual settlers, together with the other 
conditions and restrictions provided for in the third section of said act." 

Congress itself thus provided for the building of the complainanfs 
road along the line designated by the map flled by it in the gênerai 
land office on the 3d day of January, 1867; and the complainant, hav- 
iug so built ail of its road along that line, except the portion between 
Très Pinos and Alcalde, has earned the public lands situated opposite 
to and coterminus with the portions so completed within the place 
limits of the grant, and the right to sélect within its indemnity limita 
such of the public lands as are necessary to make good the losses sus- 
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tained by it within the primarj limits of the grant. Tlie complain- 
ant'e failure to build that portion of the road between Très Pinos 
and Alcaidé is a matter for the considération of congress. Thçre will 
bé a decree for the complainant. 



CENTRAL TRUST CO. OF NEW YORK v. WORCESTER CYCLE MFG. 

CO. et aL 

(Circuit Court of Appeals, Second Circuit April 4, 1899.) 

No. 138. 

1. MORTSAOB — FORECLOSTJRB — EVIDENCE. 

In a suit to foreclose a mortgage glven to secure certain bonds, where 
the mortgage recited that défendant company had an indebtedness, 
and the treasurer testified that the bonds were issued in exchange 
for the notes of the company, that the notes had been Issued for cash 
receiyed, that the notes passed through the hands of the witnesa, that 
a number of the bonds had been pledged to parties who made demanda 
on the wltness for payment of the coupons due, and that the demand 
had not been complied with, in the absence of évidence to the contrary, 
this Is sufficlent to show that the bonds were Issued for value, and the 
holders were entitled to thelr rights under the mortgage. 

t. Chattel Mortgage— Description of Phoperty. 

Under Gen, St. Conn. § 3016, provldlng that when any manufacturlng 
establishment, with its machlnery, shall be mortgaged, and a particular 
description of the Personal property executed and recorded, the rétention 
of such Personal property shall net impair the tltle of the mortgagee, 
a mortgage was given to secure "ail machinery, apparatus, tools, appli- 
anees, and other plant, materials, fuel, devices, patents, patent rights, 
and ail other property, real, personal or mlxed, of any name or nature 
whatsoever," of the party of the flrst part, situated in the tovvn, ''whether 
now owned or hereafter acqulred by such party." Held not the particular 
description required by the statute, so as to render the mortgage valid 
where the mortgagor remains in possession. 

8. Recbiver in Forbclosure. 

ïhe appointment of a reeeiver In a foreclosure suit does not constitute 
the taking possession of the property by the chattel mortgagee, as against 
other. credltors, so as to cause a surrender and delivery of the property 
by the owner to the mortgagee, a-nd perfect his rights before the interven- 
tion of other claiiiis then made, but the reeeiver holds for ail parties in- 
terested. 

4. PREMATURE FORECLOSURB. 

Where a mortgage provides that untU default for six months the party 
of the flrst part shall be permitted. to possess and enjoy and operate the 
property, and that the trustée named therein, on written request of the 
holders of the bonds, at his option, and whenever entitled to do so by the 
; , terms thereof, niay institute proceedlngs to foreclose this mortgage, a 
suit to foreclose for unpald interest is prematurely brought unless the 
default has contiuued for six months. 
6. Same— Objections Waive». 

À provision in a mortgage that on default an action to foreclose shall 
not be brought within six months is for the beneflt of the mortgagor, and 
creditors cannot objeet where foreclosure is sought within that time. 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

This cause cornes hère upon appeal from a decree of the circuit 
court, district of Connecticut, dismissing the bill, which was brought 
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to foreclose a mortgage made by défendant corporation to complaln- 
ant as trustée for bondholdere. The facts suiîBciently appear in the 
opinion. 

Michael H. Cardozo, for appellant. 

Seymour C. Loomis and E. 0. Perkins, for appellees. 

Before WAJXACE, LACOMBE, and SHIPMAiN, Circuit Judges. 

LACOMBE, Circuit Judge. Tlie Worcester Cycle Mauufacturing 
Company, a New Jersey corporation, was heretofore engaged in busi- 
ness in the state of Connecticut, owning certain real and personal 
property tlierein. On or about September 1, 189G, it executed a 
mortgage to the complainant trust company to secure a proi^osed issue 
of 1500,000 5 per cent., 25-year gold bonds, of which, as the eom- 
phiint avers, |320,000 was issued. The property thus mortgaged is 
described as : 

"Ail antl singular, the lands and premises, factories, shops, and othcr stnio- 
tures, and tlie appurtenances thereunto belonging, and the machlnery. appara- 
tu8, and other plant, constrncted and to be construeted, together with ail the 
real ostate and other property, real, personal, or mixed, of the party of the 
first part, more particnlarly described as follows: [Hère follows a spécifie 
description of several parcels of real estate sitiiated in Massachusetts, and in 
the town of Middletown, Connecticut]. And also ail the real estate, lands, 
storage, grounds, yards, and other premises, ail factories, works. shops, ware- 
houses, sheds, and ail other structures and érections of the said party of the 
flrst i)art situated in the said city of Worcester, and in said clty of Middletown, 
whether now owned or held, or hereafter to be owned, construeted, or ae- 
quired. And also ail machinery, apparatus, tools, appliances, and other plant, 
materials, fuel, devices, patents, patent rights, and ail other property, real, 
Personal, or mixed, of every name or nature whatsoever, of said party of the 
first part, situated in said city of Worcester, and in said eity of Middletown, 
whether now owned, or hereafter to be owned, acquired, or uscd, by said 
party of the flrst part. And also ail the things in action, contracts, daims, 
and admissions of the said party of the flrst part, whether now owned, or 
hereafter to be acquired, in connection with or relating to the said lands and 
premises, factories, shops, and other structures, and said plants, machinery, 
and apparatus. And also ail the licenses, rights, privilèges, consents, ease- 
ments, and franchises of the said party of the flrst part, including the fraii- 
chise to be a corporation, whether now possessed or hereafter to be acquired 
by the said party of the flrst part, and used or enjoyed in connection with 
the said lands and premises, factories, shops, and other structures, and said 
plant, machinery, and apparatus." 

The mortgage contains the provisions usually found in documents 
of this character. Such of them as are relevant to a décision of this 
case will be hereafter referred to. The mortgage was duly recorded 
in the office of the town clerk of Middletown on or about September 
5, 1890. The first installment of interest came due March 1, 1897. 
The company defaulted in its payment, and also failed to pay the 
taxes upon its real estate. Thereupon, and in June, 1897, this suit 
to foreclose the mortgage was brought. Défendant answered the 
bill August 2, 1897; averring that ail the matters and things in said 
bill stated are true. A receiver of the property described in the bill 
was appointed. The record does not disclose the date of this ordér, 
nor the date of its entry. It may fairly be inferred, however, that 
the receiver was appointed some time in June or July, 1897. The 
I)recise date is immaterial. He forthwith entered into possession 
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of the property, and has since held the same. On November 5, 1897, 
the appelle Gtwdrich was appointed trustée in insolvency of the 
cycle Company by the probate court of Middletown, Conn. Thereupon 
Goodrich, as such trustée, âled a pétition in the United States circuit 
court for the district of Connecticut, eeeking to intervene in the 
foreclosure suit. The pétition was granted (86 Fed. 35), with a pro- 
viso that the intérvener should be heard only as to the sufficiency of 
the bill, Upon appeal this court modifled the décision of the cir- 
cuit court, so as to allow the intérvener "to be heard by proof and argu- 
ment to support the claim of the parties whom he représenta, viz. 
the creditors of the défendant." He thereupon filed an answer, and 
the issues raised were disposed of in the circuit court at final hear- 
ing upon pleadings and proof s (90 Fed. 584, 91 Fed. 212); and it is 
from such décision that this appeâl is tal^en. 

The contention of the trustée, Goodrich, is: First, that the mort- 
gage indebtedness was not suflftciently proved; second, that the mort- 
gage, when made, was void as against the creditors of the mortgagor; 
third, that the appointment of a receiver, and his taking possession 
of tlie property, were not équivalent to a taking possession thereof by 
the mortgagee; fourth, that the suit to foreclose the mortgage was 
prematurely brought. 

1. The défendant cycle company was formed by the consolidation 
of two New Jersey corporations, under an agreement and act of 
merger which provided that the property of the two constituent com- 
panies should become the property of the consolidated company, and 
that ail debts and liabilities of either of said corporations should 
thenceforth attach to said new or consolidated company, and might 
be enforced against it to the same extent as if said debts and lia- 
bilities had beën incurred or contracted by it. The minutes of the 
meeting of the stockholders of th^ néw company of August 20, 1896, 
and of the meeting of its directoirs of August 24, 1896, both showed 
that the issuing of the bonds and the making of the mortgage were 
duly authorized; and on September 3, 1896, a resolution was adopted 
authorizing. the delivèry of the 320 bonds to the défendant cycle com- 
pany. They were so delivered by the trust company,- — being handed 
over to the treasurer of the cycle company, — and none of them hâve 
been retumed for payment or cancellation. The mortgage recites 
that the défendant company had afloatihg indebtedness, incurred in 
its business, amounting to upwards of |300,000. The treasurer tes- 
tifled that the floating indebtedness referred to was the indebtedness 
of the old company; that the 320 bonds were ail issued in exchange 
for notes of the old company; that thèse notes had been issued by 
the old company for cash received principally from Camille Weiden- 
feldt, or Lawson; Weidenfeldt & Co.; that, except for some that was 
received prior to his term of office; (ke was treasurer of the old com- 
pany from January 1, 1896), the cash advanced on the notes passed 
through witnees' hands; that quite a number of the bonds issued for 
thèse notes were pledged with the American Exchange Bank, Selig- 
man, and others, who made demand upon the witness for payment 
of the coupons due on March 1, 1897. This certainly made eut a prima 
facie case; and, in the absence of any évidence impugning the good 
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faith of the transaction, it must be held that the bonds were issued 
for value, and tbat the holders are entitled to the rights and remédies 
which the mortgage secured to them. 

2. In Eood y. Welch, 28 Conn. 157, it m stated that: 
"By the -well-settled law of Connecticut, a mortgnge, as well as an absolute 
sale, of Personal property capable of immédiate delivery, is, as agamst eredit- 
ors and subséquent purchasers, fraudulent and void, unless the possession of 
the property aecompanies and foUows the transfer." 

In that State, however, as in others, the modem requireraents of 
business hâve led to provision being made by statute for the recording 
of mortgages of a certain kind of chattels, as a substitute for an open 
change of possession. The relevant clauses of that statute (section 
301G, Gen. St. Conn.) are as follows: 

"When any manufaeturing or mechanieal establishment, together with the 
lïiachinery, engines, or implements, situated and used therein, * * ♦ shall 
be mortgaged by a deed containing a condition of defeasance, and a particular 
description of sueh Personal property, executed, aeknowledged and recorded 
as inortgages of lands, the rétention by the mortgagor of the possession of 
such Personal property shall not impair the title of the mortgagee." 

The description of personal property in the mortgage now un- 
der discussion, which, it is contended, is a "particular" one, within 
the meaning of this statute, reads as folio vps : 

"And also ail machinery, apparatus, tools, appllances, and other plant, ma- 
terials, fuel, devices, patents, patent rights, and ail other property, real, Per- 
sonal, or mixed, of every name or nature whatsoever, of said party of the first 
part, situated in the * * * said city of Middletown, whether now owned, 
or hereafter to be owned, acquired, or used, by said party of the first part" 

Whether this is a "particular description," within the meaning 
of the Connecticut statute, is to be determined by référence to the 
décision of the Connecticut suprême court of errors. Gaylor v. 
Harding, 37 Conn. 508, was an action in trover for a quantity of 
machinery and manufaeturing implements. Plaintiff was the trus- 
tée in insolvency of a woolen manufaeturing company. Défend- 
ants claimed the property under a mortgage of the insolvents made 
prior to the insolvency, and had taken possession under a decree 
in foreclosure in a suit begun subsequently to the trustee's ap- 
pointment. The mortgage covered a certain pièce of land, with 
the buildings thereon, "together with, ail and singular, the privi- 
lèges and appurtenances thereunto belonging; together, also, with 
ail the machinery, tools, and implements contained in the said 
buildings; * * * also, ail machinery, tools, and implements 
which may from time to time be added to or substituted for those 
now upon said premises and in said buildings; a schedule of the 
I^rincipal part of said machinery, tools, and implements being here- 
unto annexed." It appears from the statement of facts that none 
of the property claimed in the trustee's suit was more particularly 
described in the schedule, but that certain pièces of machinery in- 
cluded in the claim are the same, or similar in kind, and used for 
similar purposes with some of those enumerated in the schedule 
appended to the mortgage. The remaining articles claimed were 
ail in use in the mill, or liable to be required for use at any time, 
and were necessary to the successful and convenient opération of 
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the mill. A part of the property in dispute was used, or designed 
to bë uëedj as implements of, or iû connection with, the machinery 
ûamed in the schédule. The court says, "None of the property in 
dispute is particularly described in the mortgage deed, nor enumer- 
ated in the schédule thereto attached," and holds that défendants 
can take no beneflt of the provisions of the statute. Judgment 
was directed for the value of "sb much of the property described 
in the déclaration as is personal estate"; advising that a further 
hearing be had, to ascertain whether "portions of the property are 
not permanent flxtures, which pass as part of the real estate." 
This décision seems determinative of the case at bar. Our atten- 
tion is called to no case in any way qualifying its conclusion that 
mère gênerai words of description are not enough, but that under 
the statute there must be sufBcient to identify the property. The 
two authorities cited on complaihânt's brief do not touch the point. 
In Eowan v. Manufacturing Co., 29 Conn. ^82, it appears from the 
statement of facts that the mortgage "speciflcally described" a 
large quantity of machinery, and. the title of the mortgagee to cer- 
tain after-acquired property was held good because said mortgagee 
had afterwards taken possession of the factory with such subse- 
quently acquired property. "Whatever effect was to be given to 
the provision in itself, it became operative upon possession being 
taken by the mortgagee." Walker v, Vaughn, 33 Conn. 583. In 
Buck V. Seymour, 46 Conn. 136, the question as to sufificiency of 
description arose, not under the Greneral Statutes, but under the 
charter of a railroad company. The description of the personal 
property in the case at bar is certainly no more "particular"' than 
it was in Gaylor v. Harding, supra; and the mortgage as to per- 
sonal property must be held void, because unaccompanied with 
possession, and not in accordance with the provisions of the stat- 
ute. If void for imperfect description as to the personal prop- 
erty in possession, it is difBcult to see upon what principle it could 
be sustained as to similar property subsequently acquired. 

3. It is held, however, in Connecticut, as in other states, that a 
surrender and delivery of the property by the owner to the mort- 
gagee, before the intervention of any other claims upon it, per- 
fect the right of the mortgagee to the property, irrespective of 
any inflrmity in the description in the mortgage deed. Buck v. 
Sej-mour, 46 Conn. 156. It is contended by the defenc .nt hère that 
the taking possession of the property by the receiver appointed by 
the court is in ail respects the same as if the mortgagor had turned 
over the property to the mortgagee, and in support of that con- 
tention a long Une of authorities is cited in which the phrase is 
used, "the possession of the receiver is the possession of the party 
ultimately held to be entitled to the property." The appellant, we 
think, gives too much weight to a forni of words which may hâve 
been used appropriately enough in the cases from which they 
are Cited, but which certainly were not intended to be authority 
for the proposition that the intervention of the court opérâtes to 
change the rights of any parties to the suit, whether they were 
originally parties, or are made such by subséquent order of the 
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court. The sensé in which the words qnoted were imderstood by 
the courts which used them is apparent from tlie foUowing ex- 
cerpts : 

"The effect of the appointment [of a recelver of mortgaged premises] is not 
to oust any party of his right to the possession of the property, but merely 
to retain it for the benefit of the party who may ultimately apjtear to be en- 
titled to it; and, when the party entitled to the estate bas been ascertained, 
the receiver will be considered his receiver." Wlswall v. Sampson, 14 How. 
52. "He is an otflcer of the court. His appointment is provisional. He is 
appointed in behalf of ail parties, and not of the complainant or of the de- 
fendant only. He is appointed for the beneflt of ail parties who may estab- 
lish rights in the cauSe. The money In his hands is In custodia legis for who- 
ever can make out a title to it It Is the court itself whlch has the care of the 
property in dispute." Booth v. Clark, 17 How. 322. "A recelver dérives his 
authorjty from the act of the court, and not from the act of the parties at 
whose suggestion or by whose consent he Is appointed, and the utmost efCect 
of his appointment is to put the property from that time into his custody as 
an officer of the court, for the beneiit of the party ultimately proved to be en- 
titled, but not to change the title, or even the right of possession, in the prop- 
erty." Chicago Union Bank v. Kansas City Bank, 136 U. S. 223. 10 Sup. Ot. 
1013. 

See, also, tligh, Rec. § 134; Coates v. Ounningham, 80 111. 467. 

The property is taken by the court, and is put into the hands of its 
officer to hold for the beneflt of "whom it may concern." He holds 
and manages it for the benefit of the party to whom the court may 
ultimately décide that it belongs, but it would be a perversion of the 
whole theory of custodia legis if the mère appointment of a receiver 
were itself determinative of that "ultimate décision." The proposi- 
tion hère contended for is an instance of reasoning in a circle. Con- 
ceding the soundness of the conclusion expressed ante, — that as to 
the Personal property the description was imperfect, and the mort- 
gage therefore fraudulent as to creditors, the appellant's argument 
may be thus stated: "I cannot show myself to be ultimately entitled 
to the property unless I can prove a mortgage superior to the rights 
of creditors. The mortgage I hâve proved is void as to creditors 
unless I can show that I hâve taken possession. The possession of the 
receiver must be considered to be my possession only because I am 
ultimately held to be entitled to the property, but the reason why I 
am ultimately held to be entitled to the property is the very as- 
sumption that the receiver's possession is my possession." The prop- 
erty is put into the hands of the receiver only to préserve it from 
harm, to secure its accretions, and to insure its delivery unimpaired 
to the successful litigant, but the custody of the receiver should not 
be held to make any change in the status of any litigant's title. In 
the case at bar, so far as the personal property is concerned, it cannot 
be said that the mortgagee is the successful litigant. The creditors, 
in the person of their trustée, Goodrich, who has been made a party 
litigant, hâve prevailed, since they hâve shown that, down to the 
time the court seized the property, nothing which mortgagor and 
mortgagee had done had operated to impair their rights to proceed 
against the res. If the mortgage were fraudulent as against cred- 
itors then, it remains fraudulent, although an officer of the court 
has taken charge of it temporarily. 
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4. It ifi contènded tiiat the suit was prematurely brought. The 
mort^ge protides (article 2) that: 

"Until default shall hâve been made it the performance of, ail and singu- 
lar, the covenants .and agreements, * * * and until any such default shall 
hâve continited for â~period of six môntha, the said party of the flrst part shall 
be suffered and perriiitted to possess, mànage, operate, and enjoy the prop- 
erty, * » * and to take and use the Incomes, rents," etc., "* • * as 
if thls indenture haà not been made." 

Article 3 provides thatj if default in the payment of interest shall 
continue for six months, the princijfial may bècotne due. Article 4 
provides that in case default shall be made in the payaient of cou- 
pons, and ehall continue for six months, the trustée under the mort- 
gage may enter in to possession. Article 5 provides that if any de- 
fault shall be made, and shall continue as aforesaid, the trustée may 
sell and dispose of the propérty. Article 6 déclares that: 

"The provision of article 5 is cumulative to the ordinary remedy of fore- 
closure in the courts, and tbe-^xustee herein- may, at his discrétion, and shall 
upon the written request of the holders of a majority in vaille of the bonds, 
* * • at the option of said trustée, and whenever entitled to do so by the 
terms thereof, institute proceedings to foreclose thls mortgage," etc. 

If the only provisions hère were those cphtained in articles 3, 4, 5, 
and 6, as above set forth, the authorities cited by complainant (Mer- 
cantile Trust Co. V. Missouri, K. & T. By. Co., 36 Fed. 221, and Same 
V. Chicago, P. & St. L. Ky. Oo., 61 Fed. 372) would be in point. But 
in the latter of thèse cases the secpnd article reserves possession 
to the mortgagor "untir default," not until default and six months' 
continuànce thereof. In thie former there îs no article containing 
provisions similar to those contained in article 2 of the mortgage now 
before us. Moreover, in neither of thèse cases, nor in any of the 
others cited (Dow v. Eailroad Co., 20 Fed. 260; Farmers' Loan & 
Trust Co. V. Winona & S. W. By. Oo., 59 Fed. 957; Same v. Chicago 
& î^. P. E. Co., 61 Fed. 543), did the mortgage contain any équivalent 
of the following clause, which is hère found (as a proviso to article 6) 
at the close of àll the above-cited provisions as to rights and remédies 
in the event of default: 

"Neither the trustée nor the holder or holders of the bonds intended to be 
hereby secured, or any of them, shall sell the premises hereby mortgaged, or 
intended to be, or any part thereof, or institute any suit, action, or proeeeding 
in law or equlty for the foreclosure hereof, or for the appointment of a re- 
ceiver, otherwise than in the manner herein provided." 

It Would seem that language could be no plainer; and we are 
clearly of the opinion that a suit to foreclose, even for unpaid inter- 
est, is prematurely brought, unless such default has cohtinued for six 
months. Thèse provisions, however, postponing foreclosure for six 
months, are wholly for the beneflt of the mortgagor. They are in- 
tended to secure to it an opportunity to provide means to pay up its 
indebtedness, if it can and if it chooses. It need not avail of the 
provisions, however; and, if it does nût take advantage of this objec- 
tion, no one else can. Guaïanty Trust & Safe-Deposit Co. v. Green 
Cove Springs & M. B. Co., 139 U. S. 137, 11 Sup. Ct 512. - Other 
creditors haVe nothing to do with thèse clauses in the mortgage. They 
were not inserted for their beneflt, and they cannot be heard to de- 
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mand that the mortgagor ehall insist upon the objection, so as to 
secure further time, when further time is neither required nor wished 
for. The situation is not changed by the circumstance that the cred- 
itors are represented by the trustée in insolveney of the debtor. To 
hold that he may insist upon using his position as représentative of 
the debtor to harass and delay the secured créditer, in the interest 
of the unsecured creditors, when thèse very unsecured creditors them- 
selvee, if individually intervening, would hâve no right so to do, would 
be a perversion of equity. Inasmuch as the mortgagor défendant has 
not raised the objection that the suit is prenaaturely brought, the 
clauses above cited are no bar to recovery. 

The decree of the circuit court is reversed, with costs, and cause 
remanded, with instructions to proceed with the foreclosure as to the 
real estate, and to dismiss the bill as to the personal property. The 
circuit court will détermine, as to any disputed item, whether it is to 
be considered real or personal' property, and will dispose of it in 
conformity to this opinion. 



UNITED STATES ex tel. STEWART v. HOWARD et al. 
(Circuit Court, W. D. Missouri, W. D. April 25, 1899.) 

1. Clbuks op CiKcniT Coukts— Bonds— Right or Individual to Sue on as 
Relator.' 

Tbe bond required from a clerk of a circuit court of the United States 
by Rey. St. i 795, conditioned generally for the faithful discharge of the 
duties of his office, among which are receiving, keeping, and paying out 
money pursuant to the requirements of the statutes and the orders of 
the court, which money, from the nature of the court's jurisdlctlon and its 
practical exercise, is necessarily largely that of prîvate suitors, must be 
held by légal intendment to hâve been provlded for the protection of 
such suitors, as well as of the govemment, and the statutes by Implica- 
tion authorize a suitor to put the bond tn suit in the name of the United 
States, to his us«,' for the redress of wrongs within its purview. 

3. Samk — Receipt of Money in Ofpicial Capacitt— Ordkk op Court. 

A récital in the record of a circuit court in a cause, slgned by the 3uc(ge, 
that a sum of money tendered to the plaintifE by the defendant's pleadJng 
had been paid into court, when It was in fact paid to the clerls on'tlie same 
day, is a sanction of the payment by the court at the time, which is 
équivalent to an express order for its receipt, and, coupled with further 
récitals in the record during the progress of the cause treatlng the money 
as in the custody of the court, shows that it was In the hands of ■ the clerk 
in his officiai capacity, and he is liable on his bond for its misapplicatiôn. 

3. Same— Failuhb to Deposit Money in Reoistrt op Court. 

The facts that the statutes of the United States (Rev. St. §| 995, 906) 
require ail money paid into any fédéral court or received by its ofBcers 
in any cause to be at once paid into the registry of the court, to be drawn 
out only on an order of a judge, and that a clerk, in violation of such pro- 
visions, failed to deposit money so received by him, but appropriated it 
to his own use, constitute no défense to an action against the sureties on 
his officiai bond for its recovery. * 

4 Same— RiQHT op Action on Bond. 

A judgment in favor of a plaintiff for the amount of a tender made 
by défendant, where the money had been paid into court, vests the plain- 
tiff with the right to such money and ail légal remédies for its enforce- 
meut, and he may maintain an action on the bond of the clerk for its mis- 
appropriation. 
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This is an action by the United: States, at the relation and to the 
uee of Dayid D. Stewart, against Fcederick Howard and others on a 
bond giVento the Unirted States. 

J. V. C. KarneS, L. G. Krantioff, and New & Krauthoff, for plain- 
tifif. , ■ 

Sanîord B. Lfidd, Frank Hagerman, and Danl. B. Holmes, for 
défendants. , 

ADAMS, t)istrict Judge. This is a suit instituted âgainst the 
défendants, • as sureties on the officiai bond of the late Warren Wat- 
son, as_ clerk of this court, to recoyer a sum of money alleged to hâve 
been . deposited with him as such clerk by Henry cOunty, Mo., on 
the '3d day of March, 1891, in a suit then pending in this court, in 
which the relator wae plaintiflf and Henry county was défendant, and 
to hâve been afterwards embezzled by him. The défenses are two: 
First, that the relator is not authorized to sue on the bond in ques- 
tion, because the United States of America is the sole obligée, and no 
statute of the United States authorizee a suit thereon at the relation 
or to the use of an individual; second, that the clerk did not take 
possession of the money tendered by virtue of his office as such clerk. 

Thèse two défenses will be considered in the order stated. 

Section 795 of the Kevised Statutes of the United States pro vides 
as follows: 

"ïhe clerk of every court shall giye bond In the sum to be flxed and with 
sureties to be approved by the court which appoints him, faithfuUy to dis- 
charge the dutlës of his office and seasonably to record the decrees, judgments 
aad déterminations of the court of which he is clerk." 

No language is hère found which expressly authorizes any person 
who may be wronged by the act of the clerk to resort to this bond or to 
use the name of the obligée, the United States of America, in a suit 
on the bond to his use, for the redress of his wrong, but the question 
arises whether such right is given by necessary légal intendment. 
The bond, with the condition as found in the statute, is the only one 
which can be required of a clerk of this court. U. S. v. Tingey, .5 
Pet. 115. It must be observed at the outset that this condition is 
comprehensive in its scope, and nmnifestly contemplâtes a security 
for the discharge, on the part of the clerk, of ail such duties as the 
law imposes upon him. Among thèse duties are receiving, keeping, 
and paying out money pursuant to the requirements of a statute or an 
order of court. Such duties are imposed by sections 995 and 996 of 
the Revised Statutes of the United States. It is true the duty is im- 
posed on the clerk, whenever he receives money, to forthwith deposit 
the same in the registry bf the court in the name and to the crédit 
of the court; but it clearly appears from the statutes just referred to 
that it is made the duty of the clerk to reçoive money, to deposit 
money in the registry of the court, and to pay it out only as and when 
ordered by the court. For the faithful performance of thèse duties, 
and each of them, the bond is required of the clerk, and the sureties 
on such bonds become the clerk's sponsors therefor. Now, it is well 
known, both from the character of the jurisdiction conferred upon cir- 
cuit courts, as well as from the practical administration and exercise 
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of such jurisdictiôn, that the money involved in litigation in such 
courts belongs almost exclueively to individual suitors, and rarely ever 
to the United States. It is the district court which affords the usual 
jurisdictiôn for asserting the rights or redressing the wrongs of the 
United States as such. So far as the clerks of circuit courts are con- 
cerned, their duties, with respect to receiving, depositing, and paying 
out money, concern mainly individual suitors other than the United 
States. The condition of the bond in question should therefore be 
construed in the light of thèse facts, and, when législative authority 
is conferred to require from a clerk a bond conditioned for the faith- 
ful discharge of bis duties, it is not doubted that the législature in- 
tended that the obligation of such bond should hâve relation, at least, 
to that duty which, above ail others, requires a guaranty for its faith- 
ful performance, namely, the faithful accounting for moneys which 
may corne into the clerk's hands by virtue of his office. Such duties 
and obligations being imposed upon the clerk, the bond required of 
him ought, if possible, to be commensurate therewith. 

It is held in the case of Washington Corp. v. Young, 10 Wheat. 400, 
that no person can be authorized to use the name of another without 
his assent, given in fact or by légal intendment. It is my opinion 
that, in imposing upon clerks of the circuit court the duties above 
alluded to, which so necessarily and vitally affect the interests of 
suitors in its courts, and in requiring from such clerk a bond for the 
faithful discharge of such duties, the United States, by necessary légal 
intendment, thereby consents to the use of its name by suitors wronged 
by officiai misconduct of the clerk, in a suit against the clerk or his 
surettes on his officiai bond. This implied authority or necessary 
légal intendment becomes the more apparent when it is considered 
that the clerk's ofiSce ie an agency of the United States government, 
ordained and established for the use and convenience of its people. 
The money intrusted to its clerk is, in a large sensé, money which the 
government has undertaken to keep for its people. When, there- 
fore, the clerk, by officiai misconduct, embezzles or misappropriates 
such money, even though perhaps the government may not be sub- 
jected to a suit for its recovery, it clearly owes a highly moral and 
meritorious obligation to the loser, in the nature of a responsibility 
for the act and misconduct of its agent, and one which the national 
congress might regard as suificient to move it to a private act for his 
relief. 

(^onsidering ail thèse things. it seems unreasonable to say that ail 
congress intended, by providing for a bond from clerks of the circuit 
court, was to secure the United States itself against damage by offi- 
ciai misconduct. On the contrary. the language of the act, construed 
in the light of the duties imposed upon the clerk, and in the light of 
the obligations of the United States in the performance of its govern- 
mental functions connected therewith. conduces plainly to the resuit 
that such bond is intended for security for ail sTiitors in this court, 
and, being so intended, an implied authority necessarily arises per- 
mitting such suitor to put the bond in suit in the name of tlie United 
States, to his use, for the redress of wrongs within the purview 
of the bond, 
9.3 F.^iO 
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The next question to be coûsidered is whether Olerk Watson iad 
the monej in question in his possession by virtue of his office as clerk. 
It is contended that it was intrusted to him by Henry county to keep 
good a tender before that time made, and mueh research and learn- 
ing liave been exMbited to show that this was but a private or Per- 
sonal transaction between the clerk, as an individual, and Henry 
county, and thàt the money was neyer in custodia legis, and never iu 
the hands of the clerk by virtue q| bis office. . It is contended that 
the statutes of the etate of Missouri (sections 2937 and 2939) in rela- 
tion to tender hâve no application, under the fédéral statutes in rela- 
tion to costs and the practice in the fédéral court, to the facts of this 
case. To ail thèse suggestions, and to ail the authorities relied upon, 
I hâve given attentive considération, but there is one view of the 
facts which, in my opinion, is conclusive of the question now under 
considération. The money appears to hâve been received by the clerk 
with such sanction of the court a», in my mind, is equivdent to an 
order to that effect made by the court. The facts disclosed by the 
agreed statement are as f oUows : 

Henry county having, before the suif was brought against it by 
Stewart, made a tender of a certain amount in full satisfaction of the 
cause of action sued upon, when it came to answer the pétition of 
Stewart in this court aUeged as foUows : 

"And défendant says It at ail times lias been ready and willing to pay plain- 
tiff said sum ($2,525), and now hère again tenders to plaintiffi said sum in full 
payment of said bonds and unpaid interest due thereon, * ♦ * and now 
brings the said sum into court." 

This answer was flled on March 3, 1891. On the same day tliere 
was entered on the records of the court the followiug: 

"This day cornes défendant, by Its attfrrney, and files answer, and tenders 
to plaintiffi and deposlts with the clerk the sum of $2,525 in payment and 
satisfaction of his cause of action in the pétition set forth." 

It further appears as a fact that on said 3d day pf March, 1891, 
Henry county did hand to Warren Watson, clerk, the sum of |2,525 
as in said pleading and entry of record stated. It further appears 
that after reply was flled in due course, and on July 2, 1894, the 
folïowing proceedings were had in, said cause: A jury having been 
Wf^ived, the hearing was proceeded with, the évidence heard, and the 
cause submitted to the court; and afterwards, on Fèbruary 11, 1895, 
the folïowing further proceedings were had and ehteréd of record 
in said cause, that is to say: 

"A Jury having heretofore been wa,ived in writlng by thé parties hereto, 
and this cause having beeb submitted to the court on the pleadlngs and évi- 
dence and arguments of counsel, and taken under advisement by the court, 
and the court being now fuUy advlsed in the premlses, doth flnd the issues 
as folio ws, to wit: On the flrst count of the pétition the court finds that the 
principal and interest on bond No. 204 was duly tendered by défendant at 
the place of payment, on the Ist day of September, 1887; and that after the 
plalntiff Instituted this action in this court; and at the aiing of the answer 
herein, the défendant duly paid said sum Into court for the use and beneflt 
of the plaintifC, and that plaintiff is entitled to judgment therefor on the flrst 
count of the pétition in the sum of $1,010." 

The findings as to the second and third counts are precisely similar 
to the one just now quoted, except as to the amounts, the second count 



UNITED STATES V. HOVVAED 723 

being for $1,010, and the third being for f 505. Tlie judgment of 
the court, after flnding such facts, proceeds as follows: 

"It is therefore ordered and adjudged by the court that the plaintiff bave 
judgment for the recovery of the sum of $2,525, the aggregate amount found 
to lie owing him under the three counts of the pétition, and that the plaintiff 
pay the costs of this action, and that exécution issue therefor. And it further 
appearing to the court that the said sum of $2,525 so paid Into court as afore- 
sald was paid to and reeeived by Warren Watson, the then elerli of this court, 
who has since departed this life without having accounted for said sum of 
uioney so reeeived by him as said clerlî, and that said money has nëver been 
turned over to hîs successor, the présent clerk of this court, nor has the 
same been othei-wise accounted for by said Warren Watson as clerlf or other- 
wise, it is fpund and adjudged by the court that the plaintiff is entitled to 
hâve and recpver said money so reeeived by said Warren Watson as clerk 
af oresaid, and plaintiff is authorized to proceed therefor on the bond of said 
Warren Watson given as clerk aforesaid." 

The authoritiee show, and it is conceded to be the law governing 
this case, that the money in question must hâve been delivered to 
the clerk by some direction of the court, in order to be so in his pos- 
session by virtue of his ofQce as to render his sureties liable for its 
misapplication ; but I cannot construe the facts set forth above, as 
they appear in the pleadings, record, and judgment in the case of 
Stewart t. Henry Co., without being brought irresistibly to the con- 
clusion that said money was paid to the clerk with such sanction of 
the court at the time as is équivalent to an express order to that 
efifect. It is common knowledge that the record book is the mouth- 
piece of the court. It is under the direct control of the court, and no 
entry is made without the sanction of the court. In fact, it appeared 
afflrmatively at the hearing of this case that the record of proceed- 
ings on March 3, 1891, showing a deposit of the money in question 
with the clerk, was signed by the judge of the court. The subsé- 
quent record entries in the case show that the court at ail times 
regarded the money as under its control. It would be stieking in the 
bark, ignoring altogether the substance of things, to hold that the 
record in that case does not disclose the taking of the money in ques- 
tion into judicial cnstody. 

But it is said that, under the Statutes of the United States (sec- 
tions 995 and 996), it ie not lawful to deposit money with the clerk, 
and that, therefore, Clerk Watson did not hâve possession of the 
money in question under the law, and hence not at ail. Section 995 
reads as follows: 

"Ail moneys paid into any court of the United States or reeeived by the 
offlcers thereof in any cause pending or adjudieated in such court, shall be 
forthwith deposited with the treasurer or assistant treasurer or a designated 
depositary of the United States in the name and to the crédit of such court." 

Section 996 reads as follows : 

"No money deposited as aforesaid shall be withdrawn except by order of 
the judge or judges of said courts respeetively, in term or in vacation, to be 
signed by such judge or judges and to be entered and certllied of record by 
the clerk, and every such order shall state the cause in or on account of which 
it is drawn." 

Thèse sections clearly deal with the custody of money after the 
same may hâve been reeeived by the offlcers of the court. In other 
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words, they cannot be construed as a proliibition upon receiving money 
by the oiBcers of the court. The very language of section 995 makes 
this clear. It refers to moneys which may be "received by tbe offlcers" 
of the court. This is further made clear by the fact that the court 
acts alone thrpugh its offlcers, and I know of no method of taking 
money into légal custody except by and through the inStrumentality 
of the court'e offlcers. It is common practice, when the court is 
about to take money into judicial custody, to qrder it paid to the 
clerk. His duty then arises, under section 995 above quoted, to de- 
posit it forthwith in the registry of the court. If he fails to do so, 
he violâtes his duty, and this is exactly what Clerk Watson did. On 
receipt of the money in question, he was required by law to forth- 
with deposit it in the registry of the court. Instead of doing so, he 
deposited it to his individual crédit in some bank where he was 
keeping his individual account. He thereby violated the law, failed 
to perform his duty as clerk, and his subséquent use of the money 
for his own private purposes is but further évidence of his conversion 
of the same to his own use. When the court subsequently rendered 
flnal judgment in the case of Stewart v. Henry County it practically 
ordered this money to be paid to the plaintiff. The right to said 
money, and ail légal remédies for the enforcement of the right, were 
thus vested in the plaintiff. It may or may not be, as claimed by 
defendajit's counsel (as to which I express no opinion), that plaintiff 
has a présent subsisting' right enforceable against Henry county for 
the payment of his judgiment. The assertion of such right, if it ex- 
ists, would be grossly itéc^uitable, and the court is not inclined to so 
nile this case as to unnëcessarily invite such proceeding. It results 
that plaintiff is entitled to judgment for the penalty of the bond, 
with an assessment of damages in the sum of |3,525, with interest 
thereon from the date Of the institution of this suit at the rate of 6 
I)er cent, per annum. 



UNITED STATES v. SCHOONMAKER et al. 
(Circuit Court, W. D. Texas, El Paso Division. April 8, 1899.) 

OONTINUANCB— SUFriCIBNCY OF APPI-ICATION. 

An application for continuance by a plaintiff on account of the absence 
of a witness, in addition to sliowing the diligence of the party to ohtaîu 
the attendance of the witness, should disclose the substance or effect of 
his testimony, that it may appear not only that it is material, but that 
it will tend to support plaintiff' s cause of action, and also that the Per- 
sonal présence of the witness is necessary. 

Ou Motion for Continuance. 

Henry Tçîrrell, U. S. Dist. Atty. 
T. J. Beall, for défendants. 

MAXE Y, District Judge. The district attorney broughtthis suit 
in behalf of the government to recover of D. W. Schoonmaker and the 
sureties on his bond the-suni of |1,138.95 for the alleged f allure on the 
I>art of Schoonmaker to construçt a frame cavalry stable at Ft. Bliss 
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according to the provisions of his contract. The parties to the con- 
tract were Sclioonmaker, in his own behalf, and George Kulilen, assist- 
ant quartermaster of tlie United States army, representing tlae govern- 
ment. 

The question for détermination arises upon a motion made by the 
district attorney to continue the case for want of the testimony of 
Quartermaster Kuhlen. This is the third application made by the 
government for a continuance. The pétition in the cause was flled 
on the 6th of March, 1897. On April 8th following, the cause was 
continued by agreement of counsel, and on October 5, 1897, it was con- 
tinued on the application of the défendants. On April 5, 1898, and 
again on October 5, 1898, it was continued upon the application of the 
government. As before stated, the government ie now seeking a con- 
tinuance for the third time. The pre.sent application of the district 
attorney, pretermitting certain correspondence therein menti oned, is 
as follows: 

"Now cornes Henry Terrell, United States attorney, Western district of 
Texas, representing tlie plaintifï lierein, and aslis tlie court to continue tliis 
cause for tlie following reasons, to wit: One Lieutenant Colonel George 
Rulilen, chief quartermaster United States volunteers, i.s the chief witness for 
plaintiff in this cause, and his testimony is material herein. in this: That 
the cause of action is for a breach of contract in the construction of certain 
oavalry stables for plaintifC at Ft. Bliss, Texas; that the said I/ieutenant 
Colonel George Ruhlen was, on the part of plaintifif, in charge of said con- 
struction; that, upon the breach of said contract by défendant, the said 
Ruhlen, representing the United States, took charge of said work, and eom- 
pleted same; that he alone knows and is able to testify as to the condition 
of the accounts between plaintifï and défendant, and as to what balance is 
due the said plaintifC for said breach; that it is and bas been impracticable 
to take the testimony of the said Ruhlen by déposition on account of the 
character of said Ruhlen's testimony, the same being a long and intricate 
account of débits and crédits, covering the construction of said stables, partly 
by défendant, and partly by plaintiff, and hence impossible to give the court 
a elear understanding of the rights of plaintiff aud défendant without the 
Personal présence and oral testimony of said Euhlen, The plaintiff further 
«ays tliat he has used ail diligence to secure the attendance of the said 
Ruhlen. as appears by the following correspondence with the solieitor of the 
treasury: * * *. The facts in the knowledge of Colonel Ruhlen caunot 
be obtained froni any other source. That the said George Ruhlen is now 
stationed, by order of the war department of the United States, at Honolulu, 
Ilawaiian Islauds, TTnited States. The plaintiff is auxious to disjjose of the 
case, but for re.asons set forth cannot safely go to trial. This application is 
not made for delà y, but that justice may be done. * * *" 

The correspondence above referred to disclo.ses that on September 
16, 1898, the district attorney requested the attorney gênerai to secure, 
throngh the war department, the présence of Col. Kuhlen at the Octo- 
ber term, 1898, of the court. On September 27th, tlie war department 
adv'ised the attorney gênerai that Col. Kuhlen was on duty at Honolulu, 
and could not attend the court. On the 28th of Januaiy, 1899, the 
district attorney applied to the solieitor of the treasury to hâve Col. 
Ruhlen report as a witness at El l'aso, and in this letter it is said by 
the district attorney that, "* * * in order to try the case, it will 
be necessary to hâve Major George Ruhlen, U. S. army, ordered to 
El l'aso to testify. It is impracticable to take his testimony by déposi- 
tion. The court has set case for first day in April of the term, and, 
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unless the government lis ready, lie will grant motion to disHiiss. I 
tmt the departmebt'will render me promptly ail aid possible to get 
this case ready. I iticlbse copy of pétition." The eolicitor of the 
treasury, ia his reply of January 31, 1899, informed the district attor- 
ney that he had requestèd the sècretary of war to détail Col. Rahlen 
to attend the trial; and, o^ the 28th of February foUowing, the so- 
licitor Wrote ifurther that the quartermaster generâlhad notlfled him 
that Col. Rùhlen was then stationed at Honolulu, and it would be 
against the interests of the public service to take him awayfrom his 
dùtiee. From the correspondence, it is apparent that the district at- 
toriley hks used reasoiiâble diligence, without efféct, to securë the prés- 
ence of Élihlen. But is that alone sufficient? There is nothing in 
the application to show to Svhàt Euhlen would testif y, if présent. For 
aught that appears on the face of the papers, Euhlen's testimony 
might disClose that the government has no case against the défendants. 
In other words, neither the substance nor eflfect of what Ruhlen vsrould 
testify to is set out in the application ; and hence it is not shown that 
the government would be able to make out its case, as alleged, were 
Ruhlen prient as a witness, The materiality of hie testimony is not 
disclosei;' The district attorney doubtless regards him as a material 
witness; for it is alleged in the application "that he alone knows and 
is able to téstify as to the condition of the accounts between plaintiff 
and défendant, and as tô What balance is due the said plaintifi for said 
breach." But upon which side of the ledger does the balance stand? 
If the défendants are really indebted to the government, the applica- 
tion for continuance should disclose the fact, and, further, that Ruh- 
len's testimony would establish, at least prima facie, the cause of ac- 
tion. 

But for another reason the application should be denied. The court 
is not satisfied that Euhlen's personal présence is either indispensable 
or necessary. The district attorney ineists that the court would be 
unable to obtain a clear under standing of the rights of the parties from 
the déposition of the witness, because of the fact that it would be nec- 
essary to state a long and intricate account of débits and crédits, 
which could not he satisfactorily done except by the witness on the 
stand. The reverse would be more nearly true. In order to thor- 
oughly under stand intricate accounts, they must be stated in writing; 
and such work may be more intelligently and accurately done by a 
party in the quiet and privaey of his own office. While litigants 
should be accorded ail reasonable opportunities to prépare their causes 
for trial, the court is of the opinion that it would be neither right nor 
just to the défendants, under the circumstances of this case, to grant 
a further continuance of the cause. The application will therefore be 
denied. Ordered accordingly. 
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CHIATOVrCH V. HANCHETT et al. 

(Circuit Court, D. Nevada. April 7, 1899.) 

No. 634. 

COSTS IN FEDERAL COCRTS — TAXATION — SUFFICIENCT OP APFIDAVIT. 

Rev. St. § 983, providing that In fédéral courts "the amount paid print- 
ers and witnesses * * * ghall be taxed * • * against tlie losing 
party," does not require any afîidavit to be attached to ttie mémorandum 
of costs filed by the successful party; and where a rule of court provides 
for sucli an afiâdavit, and what it shall contain, an affidavit which com- 
piles with such rule is sufflcient, ttiough it does not state in terms that 
the fées of the witnesses hâve been actually paid. 

On appeal from an order of the clerk taxing costs. 

M. A. Murphy, for plaintiflf. 

Torreyson & Summerfleld, for défendants. 

HAWLEY, District Judge (orally). Défendants claim, and the 
clerk held, that the fées of witnesses should not be allowed because 
there is no affidavit filed which shows that the witnesses' fées had 
been actually paid. Section 983 of the Eevised Statutes provides 
that "the amount paid printers and witnesses * * * ghall be 
taxed ♦ » » against the losing party." The cost bill in the 
présent case is accompanied by an afîidavit, "on belialf of the plain- 
tiff, * * * that the items in the above mémorandum contaiued 
are correct, ♦ * * and that the said disbursements hâve been 
necessarily incurred in the said action." It will be noticed that sec- 
tion 983 does not provide that any affidavit shall be attached 
to the mémorandum of costs. Section 984 does provide for an affi- 
davit, as to the fées of certain oificers, "that the services charged 
therein hâve been actually performed"; but the fées of witnesses 
are not mentioned. In the absence of any rule of court upon the 
subject, it was at an early day, in some of the districts, held that an 
afîidavit ought to be made to the mémorandum of costs to the effect 
that the witnesses' fées had been paid. In course of time, regular 
rules were adopted in the varions circuits, declaring what the sub- 
stance of the affidavit to the mémorandum should be, and was doubt- 
less adopted in order to secure uniformity in the several districts. 
Rule 17 of this court provides what the affidavit shall contain. The 
affidavit in the présent case compiles with this rule. Of course, the 
losing party would hâve a right to show by affidavit, or otherwise, that 
the witnesses had not been paid. Rule 18 of this court provides how 
that may be done, and the proceedings to be taken are separate and 
independent from the affidavit that is required by rule 17. In the 
présent case there is no prêteuse that the witnesses hâve not been paid, 
but the objection is based solely upon the ground that the affidavit 
does not conform to the language of the statute. It is purely tech- 
nical, and, in the light of the rules of this court, cannot be sustalned. 
The action of the clerk in refusing to allow the fées of witnesses be- 
cause the affidavit did not in direct terms state that they "hâve been 
paid" is set aside, and he is directed to allow the witnesses' fées. In 
ail other respects the taxation as made by him is approved. 
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HADDBN et al. v. DOOLEY et al. 

(Circuit Court of Appeals, Second Circuit April 4, 1899.) 

No. 25. 

On rehearing. For former opinion, see 92 Fed. 274. 

Henry B. Twombly, for appellants. 
Edward W, Paige, for appellees. 

Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAX, Circuit Judge. Tlie contention of tlie appellees upon 
the rehearing is that tlie statement of facts in regard to tlie service of 
tlie Hadden attaclmient on May 21, 1895, was not eustained by tlie 
testimony, and that it did not appear when the warrant was delivered 
to the sheriff, or that any one but the appellants knew of it until 
after May 25th. The court had found that the removal of the 45 
cases to Brooklyn was for the purpose of preventing the appellees 
from completing their attachment of the goods. Upon examination 
of the record, it appears that in answer to the question : "I show you 
a warrant of attachment (Plaintifîs' Exhibit 47). When wae that 
received in the sherifl's office?" — the deputy sheriff said, "That was 
received May 21st." Plaintiffs' Exhibit 47 was not the Hadden & Co. 
warrant, but the Rice warrant, of attachment, which was obtained 
May 16th, and was attempted to be served on May 18th ; and, if there 
was no other or explanatory testimony, the contention of the ap- 
pellees would be supported. The entire testimony of the deputy 
sheriff shows that the référence to Exhibit 47 was a clérical error or 
a mistake; that the warrant for the Hadden attachment was deliv- 
ered to the sheriff on May 21st; that a copy was on the same day de- 
livered to Thompson, who had the immédiate charge of the goods, and 
who represented that they did not belong to the silk company; that 
subsequently Hadden & Co. gave to the sheriff a bond. And it ap- 
pears from the testimony of Thompson that after May 21st, and before 
May 25th, he knew that the 45 cases were to be removed by the bank, 
and that he had given instructions to pennit such a removal, if desired 
by the bank's représentatives. There was no error in the statement 
of the facts, or in the inferencee from them which were given in the 
opinion. We flnd no reason for altering the conclusions of the courte 
and its previous décision is afflrmed. 



STEEL et al. v. LORD. 

(Circuit Court of Appeals, Second Circuit April 4, 1899.) 

No. 114. 

Pkockedings in Erhor — ScoPE DP Rbvibw — Failuhb to Waivk Jbbt in 

WUITINQ. 

Unless there is a written waiver of trial hy jury in an action at law in 
a circuit court, Rev. St. §§ G49, 700, do not apply; and wliere fiudings 
made tiy a référée are ordercd to stand as tlie tlndings of tlie court, the 
only question tliat can be reviewed by an appellate court Is tlie sufflcleney 
of the Jindings to support the judgment. 
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In EiTor to the Circuit Court of tlie United States for tlie Southern 
District of New York. 

James F. Kilbreth. for plaintiffs in error. 

Before WALIAOE and SHIPMAN, Circuit Judges. 

TER CURIAM. Frank J. Lord, of the city of New York, brought 
an action at law in the suprême court of the state of New York 
against the members of the firm of Steel, Young & Co., of London, Eng- 
land. which was removed to the United States circuit court for the 
Southern district of New York. The plaintiiï subsequently died, and 
the cause was revived in the name of Louise MacParland Lord, as his 
executrix. In pursuance of a stipulation between the parties, it was 
ordered by the circuit court that the "action be, and the same is hereby, 
referred to Hamilton Odell, Esq., as référée to hear and détermine." 
Tlie case was heard by the référée, who made a flnding of facts, which 
were made the findings of the court; and judgment was entered for 
the plaintiffs in accordance with the amounts as found by the référée. 

The assignment of errors contains exceptions to the referee's va- 
rions findings of fact, and to his rulings in regard to the admission 
of testimony, but contains no assignment that there was error in the 
judgment upon the facts as found. The rule of the suprême court in 
Shipman v. Mining Co., 158 U. S. 356, 15 Sup. Ct. 886, is precisely 
applicable to this case: 

"As the court in its judgment ordered his [the referee's] findings to stand 
as the findings of the court, the only question before this court is whether the 
facts found by the référée sustain the judgment. As the case was not tried 
by the circuit court upon a waiver in writing of a trial by jury, the court can- 
not review exceptions to the admission or exclusion of évidence, or to findings 
of fact by the référée, or to his refusai to flnd facts as requested." 

The cases of Bond v. Dustin, 112 U. S. 604, 5 Sup. Ct. 296, and 
Paine v. Railroad Co., 118 U. S. 152, 6 Sup. Ct. 1019, are to the same 
effect. 

The earlier case of Boogher v. Insurance Co., 103 U. S. 90, to which 
attention is called by the plaintiff in error, contains nothing which is 
not in harmony with thèse décisions. The court found that it suiS- 
cieutly appeared that a written stipulation of the waiver of a jury had 
been flled, and held that, therefore, the provisions of sections 649 
and 700 of the Eevised Statutes were applicable, and that, in addition 
to the question whether the facts found were sufficient to support the 
judgment, thë appellate court could pass upon the rulings of the trial 
court, in the progress of the trial before it, which were presented by a 
bill of exceptions, but that exceptions to the sufïiciency of the évidence 
before the référée to support the findings could not be re-examined. 
The judgment is afflrmed. 
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LANGAN V. PALATINE INS. CO. 

(Circuit Court, N. D. lowa, Cedar Eaplds Division. May 2, 1899.) 

Insuhanoe— Action on Policy— Pleading. 

Tlie question of tlie validity of an award of appraisers appointed under 
the provisions of a tire Insurance poUcy to appraise a loss thereunder 
canuot be raised, iu an action to recover the amount of the loss, by a de- 
niurrer to the pétition vs'bich allèges the regularity of ail the proceedings. 

This ie an action on a policy of insurance against flre. Heard on 
demurrer to pétition. 

K. C. Langan, M. A. Walsli, and J. S. Darling, for plaintiff. 
George S. Steere and Hayes & Schuylef, for défendant. 

SHIRAS, District Judge. From tlie record in this case it appears 
that on the 9th day of January, 1898, the défendant company issued 
to plaintifif a policy of insurance in the sum of |5,000 upon a certain 
dwelling house situated in the city of Olinton, lowa; it being provided 
in the policy that, in case of damage by flre, the insured should, with- 
in 60 days after the happening of the flre, furnish to the company cer- 
tain proofs of loss, and that, "in the event of disagreement as to the 
amount of loss, the same shall, as above provided, be ascertained by two 
compétent and disiutereeted appraisers, the insured and this company 
each selecting one, and the two so cbosen shall flrst sélect a com- 
pétent and disinterested umpire. The appraisers together shall then 
estimate and appraise the loss, stating, separately, sound value and 
damage, and, failing to agrée, shall submit their différence to the 
umpire, and the award in wj'iting of any two shall détermine the 
amount of such loss ;" it being also further provided that the loss shall 
not become payable until 60 days after the required proofs of loss, 
including the award of appraisers in case one is had, hâve been re- 
ceiyed by the company. It is further averred in the pétition that on 
the 23d day of January, 1898, the insured property was destroyed by 
flre; that thereupon written notice of the flre was giveu to the de- 
fendant company, and on the 6th of March, 1898, proofs of loss were 
furnished the défendant, and that on the 9th day of March, at the 
request of the défendant, â written agreement was entèred into pro- 
viding for an appraisement of the loss sustained; that each party 
selected an appraiser, and thèse two selected an umpire. or third ap- 
praiser; that, the two appraisers originally appointed failing to agrée, 
the matters in différence were subraitted to the umpire, and on the 
;50th day of June, 1898, an award in writing, signed by one of the 
parties originally selected as appraiser and by the umpire, was re- 
turned, flxing the total loss to the plaintiff at the sum of $20,095; 
that in making such appraisement the appraisers in ail respects ob- 
served the requirement of the agreement for arbitration. To this 
pétition a demurrer is interposed, setting forth a number of grounds 
upon which it is claimed that the award is void, but the difflculty in 
thus submitting the case is that the court cannot assume the facts to 
be otherwise than is averred in the pétition, and upon its face a cause 
of action is stated. 
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The theory of défendant seems to be that the award signed by two 
of the appraisers must be held to recite ail the facts upon which the 
appraisement is based, but that is not its purpose. If the défendant 
intends to dispute the validity of the award, it must be done by filing 
an answer. The court cannot assume that notice of the taking the 
appraisement was not given to the défendant, or that in any other 
respect such omissions or errors occurred as would be sufficient to 
invalidate the award. Demurrer is therefore overruled. 
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(Circuit Court of Appeals, Second Circuit April 4, 1899.) 

No. 126. 

t. Ship Brokicbs — Commissions — Sales— Options — Loss of Vessei— Insuhahcb. 
A charter party gave the charterer the option of purchaslng the vessel 
at any tlme during the charter, and required the charterer to keep the 
vessel Insured, and provlded that a "commission of five per cent, on the 
full amount of charter, also on sale of steamer, when sold, is due, on 
slgnment hereof, to [the broker who negotiated the charter], ship lost 
or not lost." Edd that, where the ship was lost before an exercise of 
the option, the broker was not entitled to a commission on the Insurance 
money, as for a sale. 

2. 8amb. 

It was Immaterial that the charterer had Intended to exercise the op- 
tion, 

8. Pabol Evidencb—Contkacts— Province of Court. 

In an action for a commission on the insuranee money, the broker 
sought to show an oral agreement entltling him thereto, and Introduced 
the charter party in évidence. Bdd, that there was no ambiguity or ob- 
scurlty in the instrument requirlng a resort to facts allunde to insure a 
correct construction thereof, and the court properly instructed that It dld 
not provide for the commission sued for, leaving It to Ihe jury to find 
whether there was an oral contract. 

4. Same — Admissions bv Agent— Corporations. 

The broker, having testlfled that after the loss of the vessel he held a 
conversation with defendant's président respecting the commission, he 
was asked, "What took place between you?" Edd, that an objection 
thereto was properly sustained, where it did not appear how long after 
the loss the conversation took place, nor that the président had express 
authority to make admissions as to past transactions, nor that it was part 
of his duty to do so. 

8. Trial— Rbqubsts for Instructions — Time. 

Requests for instructions covering the entlre case should be presented 
before the colloquial charge. 

4. Same- BuBDEN of Proof— Instructions— Implied Contracts. 

In an action for commissions for services as broker, where défendant 
admitted that plaintifC was entitled to a certain commission, which had 
been paid, and plaintifC claimed a further commission under an oral 
agreement which défendant denied, a charge that plaintifC must produce 
the greater weight of évidence was not objeetionable on the ground that, 
after It appeared that plaintifC had rendered services and that they had 
been accepted, he was not bound to show by a prépondérance of évidence 
that he was to t>e paid therefor. 

7. Same — Objections — Waiveb. 

Though a charge that, "if your minds happen to be Just even, that 
would sliow the évidence did not preponderate either way," and the ver- 
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, dîct sliould be for défendant, is open to the construction tliat a verdict 
shonld be brought In for défendant if tlie jury stood six to six, it was not 
; I àvallable error, where the attention ot the trial court was not called to 
, it by spécial objection. 

fci. 8amb— Chabacterizatios of Witnksses. 

It is not error for tHe court, ip the charge, to charàcterize a wltness as 
a well-known and capable niember of the bar. 

In Error to the Circuit Court of the United States for the Easteni 
District of New York. 

This cause cornes hère upon a writ of error by plaintiff below to 
review a judgment of the circuit court, Eastern district of New York, 
entered upon a verdict of a jury in favor of défendant below. The 
facts suflficiently appear in the opinion. 

Geo. B. Adams, for plaintiflf in error. 
Wm. A. Jenner, for défendant in error. 

Eefore WALLACE, LACOMBE, and SHIPMA^, Circuit Judges. 

LACOMBE, Circuit Judge. On January 14, 1896, a written charter 
party, drawn up by plaintilï, was executed by défendant and the Key 
West & Miami Steaniship Company, by whicli détendant agreed to let, 
and the Key West Company agreed to hire, the steamboat Shelter 
Island for four months from February 1, 1896. to be employed betweeu 
Key West and Biscayne Bay, for |100 a day. The charter party 
further provided that the Key West Company sliould redeliver the 
steamboat to the défendant, at the termination of said agreement, in 
the same good condition as received, ordinary wear and tear ex- 
cep ted; that the charterers should hâve the option at any time during 
the charter to purchase the steamboat for the sum of |60,000; that, 
if charterers .should exercise such option and purchase said steamboat, 
ail charter money paid should be applied on purchase; that charter- 
ers should give a "New York banker's guaranty for the full amount 
of ail charter, charter moneys to be paid during the period of this 
charter, to insure payménts when due, and for the faithful perform- 
ance of ail other conditions of this charter party"; that the char- 
terers should "cause Insurance to cover value of said steamboat herein 
expressed to be effected, in a company satisfactory to the owners of 
said steamboat, against are and ail marine risks, including collision 
and damage done to other vessels or received by said steamboat other 
than by collision, in the name of, and for the benefit of , the owners of 
said steamboat, and shall pay the premium therefor." The charter 
party also contained the f ollowing clause : 

"Commission of five per cent, on the full amount of charter, also ou sale 
of steamer, when sold, is due, on signment hereof, to Samuel Holmes. OG & 08 
Broad street, New York, ship lost or not lost, by whom the vessel is to be 
reported." 

Holmes, the plaintiff, was the broker through whose intervention 
the charter was made. 

On the signing of the agreement the Key West Company paid to 
défendant |8,000 in cash and |9,000 in notes. It also effected Insur- 
ance in conformity with the terms of the charter party, and paid the 
premiums therefor. The plaintiff duly received |600, being 5 per 
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cent, on the |12,000 so paid by charterers. The steamboat was de- 
livered to the Key West Company on or about February 12, 1896; 
and while on her way South she foundered at sea, becoming a total 
loss. Substantially the full amount of insurance was paid to the 
défendant by the insurance companies. 

After setting ont brietly the negotiations of plaintiff' and the terms 
of the charter party, including the one last above quoted, as to pay- 
ment of commission to the plaintiff , the complaint avers that : 

"Défendant further promised and agreed, in considération of the iservices 
rendered by plaintiff as liereinbefore set forth, that if the steamboat should 
be lost before the option to purchase the same was exercised by the Key West 
& Miami Steamship Company, or before a purchase of the same was actually 
made by said Key West & Miami Steamship Company, the défendant would 
pay to the plaintiff 5 per cent, on the insurance money which it might eoUect 
and receive under policies of insurance talien out under said agreement; and 
said services were rendered by plaintiff on the faith of said promise, and in 
full reliance thereon." 

This averment is speciflcally denied by the answer, and is the 
only issue in the cause. Plaintiff and another witness gave testimony 
tending to show such an agreement to pay 5 per cent, on insurance 
moneys, and v/ere contradicted by three witnesses called by défend- 
ant. A number of letters and telegrams passing between the parties 
to the suit or to the charter party vpere put in évidence, but none 
of them contained any référence to the particular subject of contro- 
versy. The case was sent to the jury, to find, from thèse letters and 
telegrams, from the charter party itself, and from the testimony of 
the witnesses as to the oral conversation, whether any agreement 
such as the complainant declared upon was in fact made. 

The âret assignment of error is to the court's refusai to direct a 
verdict in favor of the plaintiff. Plaintiff contends that, although the 
charter party was not a contract between plaintiff and défendant, it 
was conclusive évidence of a contract between them, by the terms of 
which plaintiff was entitled to commission on the insurance money 
paid upon loss. The clause relied upon is, "Commission of flve per 
cent, on the full amount of charter, also on sale of steamer, when 
sold, is due, on signment hereof, to Samuel Holmes, * * * ghip 
lost or not lost;" and the theory of plaintiff is that, "in ail fairness," 
the phrase "amount of charter" means ail that is obtained by the 
owner under the charter. But, although the premiums of insurance 
which the charterere agreed to pay may perhaps be said to be ob- 
tained by the owner under the charter, the moneys paid by the insur- 
ance companies upon loss of the vessel were obtained under a dif- 
férent and independent contract with the companies themselves. In- 
deed, it might be very doubtful whether, if the Key West Company 
had exercised its option, and subsequently bought the steamboat, the 
purchase money could be held to be "amount of charter," since an ad- 
ditional contract was necessary to its production. Ail such doubt. 
however, was resolved by the addition of the clause, "also on sale of 
steamer, when sold." It is argued that the "narro-w construction 
given * * » exchides tlie broker from ail rémunération for his 
important services, except for the amount paid on account of the 
contract." The important services rendered were twofold: First, 
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such aa proâuced the charter party,.withthe obligations^ tbat contract 
impQsed upoBt ithe charterers, to wbich extent 5 per ççnt, cm the 
amountoftheir obligations wfis a fuU rémunération; and, second, 
such ^s were ;4irected{ itQ^apds procuring a purchaser of the boat 
at $60,000, but no such purchaser was in fact procured, and the boat 
was nevep îsold;; : The language of the clause as to commissions above 
quoted is clear^ plainly expressed, and wholly unambigupus ; and 
the contention that it covers the Insurance moneys paid upon loss, 
because it required the charterers to pay the premiums, is. wholly 
without merit. Inasmuch as there was a conflict of oral testimony as 
to whether défendants had agreed to pay plaintiff commissions on 
the Insurance moneys, the court pfopérly submitted that question to 
the jury. ;, 

2. It is next contended that the "charter was at least ambiguous, 
and it was for the jury to construe it in the light of ail the évidence." 
This assignment of error is based upon several exceptions to the 
charge, ; which, in one way or another, instructed the jury that the 
charter party did not contain any provision for the payment of com- 
missions on insurance moneys. A single excerpt will be sufflcient. 
The court, in response to a question by a Juror, charged as folio ws: 

"Suppose the plaintiff liad come hère, and put this charter party aloue In 
évidence. That would not hâve sustained tte plaintiff's case. The plaintiff 
must hâve in agréement, oûtside of this charter party, providing for the 
payment of the five per cent, on the insurance money whioh he' clalms. While 
you are determlning whether such an outside agréement was made, you will 
consider the charter party, ïpu may take Into considération what Is reclted 
in the charter party wlth référence to hls commission, either for the plain- 
tiff or agaitist hlm, only you, -Will put upon thèse words the interprétation that 
the court has, so far as this: That the court says those words mean that 
the plaintiff should hâve five per cent, on the amount of the charter and five 
per cent, on the am(>unt received if the sale were consummated, and that they 
did not in any way imply or signlfy that he was to hâve five per cent, on In- 
surance money." 

To this instruction plaintiff duly excepted. 

We flnd no error hère. There was no ambiguity or obscurity in 
the charter party; no such doubt as to its meaning as would require 
a resort to facts aliunde to insure a correct interprétation. The 
charter party was not a contract between the parties to this suit. It 
bound neither of them. Each side was entirely free to introduce 
évidence contradicting its express provisions, or supplementing them, 
or showing that it incorrectly expressed the true intention of the 
signers, or of either of them. Botii sides availed of such privilège, 
and did examine witnesses who testiûed pro and con as to a contract 
to pay Holmes commission on the insurance money. The court sub- 
mitted the question whether or not there was such a contract to the 
jury, instructing them that they had three classes of évidence which 
they should consider: 

"First, the letters which passed between Mr. French, or other offlcers of the 
défendant, and this plaintiff; second, this charter party; thlrd, the paroi or 
oral conversation which happened at the ofiice of the plaintiff on January 15, 
1896, when this charter party was passed." 

The jury were left entirely free to ând that there was an agréement 
to pay commission on the insurance money, although the charter party 
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was silent on that subject; but they were told, and rightly told, that 
the charter party was silent on that subject. Considered merely as an 
instrument of évidence, — and that is ail the charter party was in this 
case,^ — a written instrument which is not obscure or unambiguous 
must be taken as declaring exactly what it purports to déclare, al- 
though the jury, weighing it with the other évidence in the case, may 
reach the conclusion that its déclaration, like the oral statements of 
some witness, is inaccurate. The proposition is weU expreesed in 
Barreda v. Silsbee, 21 How. 146: 

"Where the effeet of a written agreement collaterally introduced as évi- 
dence dépends, not merely on the construction and mcanlng of the instrument, 
but upon extrinslc facts and circumstances, the Inferences of fact to be drawn 
from It must be left to the jury." 

In the case at bar the court construed the instrument, and instructed 
the jury as to its meaning, and then left it to them to find the infer- 
ences of fact to be drawn from the making and signing of that in- 
strument, considered in connection with ail the other évidence in the 
case. 

3. It will not be neceesary to review at length ail the exceptions 
to refusais to charge as requested. They but présent the question 
already discussed in différent forms. 

4. The exceptions to the charge may next be considered. 
The court charged: 

"As the plaintlff must produce the greater weight of évidence, if your minds 
happen to be just even, that would show the évidence did not preponderate 
either way. TJnder those circumstances, it would be your duty, If you did not 
go beyond that point, to bring in a verdict for the défendant." 

Plaintitf duly excepted. He contends that the burden was not upon 
the plaintiff, after it appeared he had rendered services and they had 
been accepted, to establish by a prépondérance of évidence that he 
was to be paid for his services. No one, however, disputed an obliga- 
tion to pay him 5 per cent, on the full amount of the charter, and 5 
per cent, on sale, when made. The point is too trivial to merit con- 
sidération. It is further contended that the jury were thus instructed 
that, if they stood six to six, they should bring in a verdict for de- 
fendant. The language used is open to that construction, although 
it is more likely to be understood as expressing the meaning intended 
to be conveyed, viz. that, if their minds reached no conclusion either 
way, their votes should be for défendant. The attention of the court 
ehould hâve been called to this particular ambiguity of expression, 
which would hâve been at once made clear. Probably this was not 
done because such defect was not then apparent to the mind of the 
exceptant. An exception to the entire clause was no doubt taken as 
claiming error in charging that plaintiff had the burden of proof. 
The second and eleventh exceptions cover a question of measure of 
damages, which need not be considered. The third covers that por- 
tion of the charge (quoted ante) as to the meaning of the charter party, 
which has been already discussed. The fourth exception is to so much 
of the charge as instructed the juiy that they will find nothing in 
the correspondence that défendant agreed to pay 5 per cent, on 
the Insurance money. As matter of fact, the correspondence contains 
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nothing on that subject; but the judge merely told the jury "he 
thought" thej would flnd nothing there, and expressly instructed 
them that , on that point they must follow their own recollections. 
The flfth, sixth, seventh, eighth, tenth, and twelfth exceptions are to 
the court's instructing the jury as'to the meaning of the charter party. 
They hâve been already disposed of. The ninth is to the character- 
ization of one of the witnesses, as a "-well-known and capable mem- 
ber of the bar." This exception is without merit. 

5. A few exceptions to the exclusion oî évidence remain to be con- 
sidered. Plaintiiï had testifled tliat after the loes of the vessel he 
had a conversation respecting his commission with Mr. Cook, the 
président of the défendant. He was then asked, "What took place 
between you?" Upon objection, the court, stating that the question 
was whether a conversation with the président of the company after 
the loss occurred would be binding on the company, excluded the 
évidence "for the présent." At the time this ruling was made, it did 
not appear how long after the loss the conversation took place, nor 
that the président was présent at the conversation at which it is con- 
tended the payment of the commission was assented to, nor that he 
had any express authority to make admissions as to past transactions, 
nor that it was any part of his duty so to do. In this state of the 
évidence, the broad question, calling for any and ail statements made 
by the président in référence to plaintiff's claim for commissions, was 
properly excluded. Examination of the record on. appeal in Hoag 
V. Lamont, 60 N. Y. 96, cited by plaintiff to eustain his exception, 
shows that the cases are in no respect parallel. Lamont, Waldridge, 
and Andrews were parties to a contract with plaintiff's assignors 
whereby the latter were to sell the former's product on commission, 
which commissions were guarantied to reach a fixed sum. Lamont, 
Waldridge, and Andrews subsequently formed a company (of which 
they became directors; Waldridge, président) to continue the manu- 
facture. Plaintiff's assignors called on Waldridge to ask if their 
contract was assumed by the new corporation, and he told them it 
was, and that they should go on with the business as agents of the 
company, whereupon they rendered the services for which the action 
was brought. . Exception was taken to the exclusion of a letter sent 
by the flrm of Smith & Hicks to the président of the charterers, dated 
January 8, 1896, which stated that Smith was a director of défend- 
ant, and that the priée of the Shelter Island was |oO,000; also, some 
conversation in regard to the eame which took place at the time the 
charter was executed. Neither had any bearing on the question 
whether or not there was an agreement to pay plaintifî commission 
on insurance moneys. Some évidence was also excluded as to a con- 
versation between the président of the Key West CJompany and the 
captain of the Shelter Island while on her way South, indicative of 
a désire to exercise the option to purçhase. It was immaterial. The 
option never was exercised, nor the sale eiîected, and the state of 
mind of the Key West Company subséquent to the exécution of the 
charter party could throw no possible light upon the agreement en- 
tered into between plaintiff and défendant at or prier to such exécu- 
tion. The judgment of the circuit court is afQrmed. 
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NEW YORK, N. H. & H. E. CO. v. O'LEARY. 

(Cii'cuit Court of Appeals, First Circuit. April 14, 1899.) 

No. 266. 

1. Tbial— Objection to Evidence— Statbment of Grounds. 

The rule applied that ail objections to the admission of évidence must 
be so spécifie as to give tlie other side full opportunity to obviate them at 
tlie time, If it can be done. 
S. Master aîid Sbkvant — Action for Personal Injuries — Instructions. 

In this action by a servant against the master to reeover for Personal in- 
juries, as the request for an instruction as to contributory négligence was 
based on an incomplète statement of the facts in issue and bearing on the 
question, it was properly refused. 

3. Fédéral Courts— Rôles op Décision — Following State Décisions. 

The rule applied that questions arising under a common-law count for 
négligence in a déclaration by a servant against the master for Personal 
injuries are not governed, in a fédéral court, by the décisions of the courts 
of the State, but are to be determined upon a considération of ail the au- 
thorities, and of the principles underlying the gênerai law of master and 
servant. 

4. Master and Servant— Safett of Appliances — Care Rbquired op Ser- 

vant. 

Railway Co. v. Archibald, 18 Sup. Ct. 777, 170 U.' S. 665, applied, to the 
efCect that an employé has a right to assume that the employer will use 
reasonable care to malie appliances safe, and is not required to exercise 
ordinary care to ascertain their condition, but assumes the péril only from 
defects Imown to him or plainly observable by him. 

5. Samb— Rbsponsibilitt of Master for Acts of Agents. 

The rule of Railway Co. v. Barrett, 17 Sup. Ct. 707, 166 U. S. 617, ap- 
plied, to the effect that, so far as relates to the safety of machinery and 
appliances furnished by a master for use by the servant, the neglect of 
the master's agent is bis neglect. 

6. Review— Harmlbss Error. 

It is settled that errors in the giving or refusai of instructions which, 
under the verdict rendered, could not bave prejudiced the plaintiff in er- 
ror, are not ground for a reversai of the judgment. 

7. Master and Servant — Action by Servant for Injuries — Review. 

A déclaration by a servant against a railroad company, to reeover for 
Personal injuries, contained three eouiits, — the flrst two based on stat- 
utes of the state, and the third a common-law count for négligence. The 
allégations of facts contained in each of the flrst two counts were suffl- 
cient, If established, to support a recovery under the third count. A 
gênerai verdict for plaintiff was rendered, in an amount within that re- 
coverable under either count, HeM, that it waa immaterial to défendant 
to which count the verdict was ascribed, or whether tliere was error in 
the giving or refusai of instructions relating to the statutory counts, as 
the facts neeessarily found supported a judgment for plaintiff on the third 
count. 
$. Appeal— IIarmi.bss Error. 

AVhere the whole case relating to any particular question is expressly 
stated as such on a writ of error, as in the case at bar, it will be held that 
exceptions taken at the trial before the jury wlth référence to any par- 
ticular c|uestion, by the paity against whom the verdict was rendered, 
will not avail that party if it is apparent that a verdict in bis favor on that 
question would bave been required by the rules of law to bave been set 
aside by the court below. 

In Error to the Circuit Court of the United States for the District 

of Massachusetts. 

03 F.— 47 
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Robert W. Nason and Thomas W. Procter, for plaintiff in error. 
Edward H. Pierce, for défendant in error^ 

Before COLT and PUTNAM, Circuit Judges, and \\^BB, District 
Judge. 

PUTNAM, Circuit Judge. The plaintiff below (now défendant in er- 
ror) was a brakeman on the f reight trains of the plaintiff in error (de- 
fendant below). The accident occurred in December, 1897, on the 
Providence Division, on the main line of the raiiroad of the plaintiff in 
error, between two stations, each of which is within the limits of the 
city of Boston. It is a matter of conimoû knowledge, of which the 
jury was entitled to avaU itself, that on this portion of the line a 
very large amount of trafflc is done; thus making reasonable dili- 
gence on the part of the plaintiff in error in caring for its roadbed and 
its aippurtenances to inélude great promptness and vigilance. The 
cause of the accident was a guy, ^upporting a derrick, which was 
stretched over the tracks ef the plaintiff in error by one O'Connell, 
who was working outside the line of the raiiroad, under a contract 
with the city of Boston, changing the location of Stony brook. O'Con- 
nell had' previously had a guy bver'the track, but on December 15, 
1897, he moved his derrick, and, in that connection, stretched another 
guy, or moved the old one; the record on this point not being clear, 
and it not being a matter of any importance for this case whether 
it was one or the other. O'Connell testifled that he had obtained 
permission from the plaintiff in error, through its superin tendent, to 
move the guy, or to run the additional one, whichever it was. His 
testimony las to this was not cbntradicted nor questioned. This is 
important, showing that O'Connell was not a trespasser in stretching 
the guy, and that the plaintiff in error knew in advance that it was 
to be stretched, and so had the opportunity of exercising proper vigi- 
lance and care to prevent it from being set so low as to endanger the 
opération of its raiiroad. The guy was stretched on the afternoon 
of December 16th. There was évidence pro and con on the issue 
whether instructions had been given by the section foreman that the 
guy must be at least 22 feet above the track. But its height had not 
been measured, and the record does not show that the flagman who 
was left by the section foreman to watch the work was given any in- 
strument with which he could measure it. The plaintiff below testi- 
fled that he came into Boston on a f reight train that night on track 
2, there being four tracks at that point, and that he did not observe 
the guy, nor come in contact with it. He would not necessarily hâve 
done the latter unless he had been standing on a car, and the guy 
might hâve been higher over track 2 than over 3, where he was in- 
jured. The next morning his train ran ont on track 3, and while he 
was standing on the top of a car, with his back to the head of the 
train, exchanging signais with the conductor, the guy struck him in 
the neck, and caused the injury for which this suit was brought. 
There was no évidence nor presumption that he either saw the guy 
in its new position, or that he could hâve seen it unless he omitted 
attending to his duties as a brakeman exchanging signais. 

There are three counts in the déclaration. The third is the usual 
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count at common law, charging négligence on the part of the plain- 
tiff in errer, and alleging care on the part of the défendant in errer. 
Each of the other counts closes with the allégation that it is based on 
St. Mass. 1887, c. 270. The flrst refers to that part of the statute 
which relates to the condition of "ways, works and machinery" of an 
employer, and the second to that part which relates to the négligence 
of a person in the service of a common employer, "entrusted with and 
exercising superintendence." The damages claimed under the third 
count were |20,000, and under each of the others $4,000, the maximum 
allowed by the statute. The verdict was a gênerai one for |3,625. 
Each of the counts which refer to the statute allèges every fact neces- 
sary to hold the plaintiff in error liable under the common-law count; 
so that, as also the damages awarded were less than the statutory 
maximum, the condition of the plaintiff in error could not hâve been 
in any manner impaired by the fact that the jury, in determining .its 
verdict, let it turn on the statutory counts rather than on the common- 
law count, or vice versa. This observation relates, not only to the 
question of damages, but to ail the other matters involved in the suit. 

There were sundry exceptions taken by the plaintiff in error to 
the rulings of the court on matters of évidence, and a great many 
exceptions to its rulings and refusais to rule in connection with its 
charge. The bill of exceptions states that it contains ail the évidence 
except that relating to the extent of the injuries to the défendant 
in error, which is not material to any exception taken. We are 
therefore in a condition to détermine, not merely how far any ruling 
or refusai to rule was theoretically correct, but how far it afppcted the 
proper resuit of the suit. 

During the course of the trial the court admltted, subject to excep- 
tion by the plaintiff in error, évidence of the contents of a letter f rom 
the road master of the plaintiff in error, permitting the derrick to 
be moved, and giving directions to the section foreman to send a 
flagman to do the necessary flagging. This évidence was admitted 
after the witness, who was the section foreman, had beon asked 
whether he could find the letter, and had answered with an unquali- 
fied "no." The only objection found in the record is as foUows: "The 
witness was asked by the plaintiff the contents of the letter. To this 
the défendant objected." It is impossible to tell from this whether 
the objection was to the subject-matter of the letter, or to the admis- 
sion of its contents without further évidence of its loss. The witness' 
positive answer that he could not flnd the letter was sufficient to 
justify the court in admitting proof of its contents, in the absence 
of anything showing that either party desired to examine the witness 
further. But, independently of this, if the défendant below had in- 
tended to object on the ground that the original of the letter should 
be produced, it should bave stated the grounds of the objection, in 
order that the court or the other party might hâve been put on guard, 
and hâve made further examination of the witness, if it was deemed 
proper, and thus possibly hâve entirely obviated ail doubts. The 
rule has been laid down over and over again by the suprême court, 
and in such explicit terms as ought to terminate ail assignments of 
errors of this character. It applies wherever the évidence objected to 
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could be admitted under any cifcumstances. A fiiU statement of it 
will be found in Noonan v. Mining Co., 121 U. S. 393, 400, 7 Sup. 
et. 911 ; and a référence to the gênerai principles underlying it is given 
in Eailroad Co. v. O'Reilly, 158 U. S. 834, 335, 15 Sup. Ct. 830. Its 
pith is that ail objections in the course of a trial must be so spécifie 
as to give the other side full opportunity to obviate them at the time, 
if, under any circumstances, that can be done. The défendant below 
also objected, in the same gênerai way, to a conversation between 
one Gaffney, who had charge of the work for O'Connell, and the sec- 
tion foreman, in which the latter forbade the work until a permit 
from the corporation'» ofiScials should be obtained. It would be sufQ- 
cient to say, also, to this, that this objection was in gênerai terms. 
AU the testimony of this class, however, including the letter, was 
wholly immaterial, and could hot in any way hâve prejudiced the de- 
fendant below. Its effect, and the only effect which any of it could 
hâve had, was to satisfy the jury that O'Connell was not a trespasser 
in stretching the guy, and that the défendant below consented to its 
being done, and so had notice in advance thereof , as we hâve already 
said. This was proved by the testimony of O'Connell to which we 
hâve already referred, and therefore we hâve no occasion to consider 
further this line of exceptions. 
The plaintiflf in error requested the following instruction: 

"If the plaintiff, knowing that work was going on beslde the track with 
the derrick, and that the guy was stretched across the track, which was 
likely to he moved, pald no attention to it at ail, he eannot be said to hâve 
heen in the exercise of due care, and eannot recover!" 

The defects appearing on the face of this are fréquent in requested 
instructions, which, instead of merely stating a rule of law, attempt 
to set out in détail, hypothetically or otherwise, the facts in évidence. 
It gives only a portion of the éléments of the case, in any view of it; 
and, on this partial statement, it requests the court to take this issue 
from the jury. It forgets that the plaintiff below had a right to 
assume that, if the guy was moved, the défendant below would see 
to it that it was not left in a dangerous position, and also. that there 
was no évidence that he paid no attention "at ail," or that he had, 
or would hâve had, any opportunity to learn when the guy would be 
moved, or that he had, under the circumstances, any opportunity to 
pay any attention to the matter of its changea position. The court 
properly instructed the jury that it might consider the fact that this 
work was going on as an élément, in passing on the degree of care 
used by the plaintif? below, which, on the proofs, was ail that the 
court was required to do, so far as concerns the subject-matter of 
this request. To hâve gone further, as the défendant below requested, 
would hâve been to hâve taken from the jury the issue of the plain- 
tiff's care on an incomplète statement of facts. 

So far as the statute ^pplies to the ftrst and second counts of the 
déclaration, the plaintiff in error is correct in maintaining that the 
questions are local, and are ordinarily to be determined by tha 
décisions of the state courts. But so far as concerns the relations 
to this case of the common law, in Eailroad Co. v. Baugh, 149 U. S. 
370, 13 Sup. Ct. 914, as well as elsewhere, the suprême court holds 
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that questions of this character are to be determined by a référence, 
to ail the authorities, and a considération of the principles underl3'ing 
the relations of master and servant. In Railway Co. v. Arcbibald, 
170 U. S. 665, 18 Sup. Ct. 777, the court, at pages 671 and 672, 170 
U. S., and pages 779 and 780, 18 Sup. Ct., observed that an employé 
has a right to assume that the employer will use reasonable care to 
make appliances saf e, and has a right to deal with those f urnished, 
relying on that assumption. The court also upheld the court below 
in striking from a requested instruction expressions charging on the 
employé, in this particular, the necessity of the exercise of ordinary 
(•are in ascertaining the condition of his employer's appliances, and 
left resting on him the péril only of defects "known to him or plainly 
observable by him." This décision emphasizes the insufSciency of 
the requested instruction. 

The plaintiff in error has treated the case, so far as it dépends on 
the eommon law, as a question of the relations of common employés 
to each other. It présents no such issue. The law on this topic is 
epitomized in Railroad Co. v. Baugh, ubi supra; and Eailway Co. v. 
Barrett, 166 U. S. 617, 619, 17 Sup. Ct. 707, rules on the précise 
point hère. There it is said that, so far as the safety of machinery 
and appliances for the use of employés is concerned, the neglect of 
the agent of the principal is his neglect. On this rule, a large portion 
of the requested instructions of the plaintilï in error drops ont. 

The plaintilï in error contends that the guy complained of was not 
within the statute, so far as it relates to "ways, works or machinery,"' ' 
and that, also, there was not sufïicient évidence for the jury of any^ 
négligence of any person intrusted with superintendence, within the' 
statutory meaning. Evidently the learned judge who tried the case 
in the court below felt diflflculties in resting it on either the flrst or 
second count, and apparently he did not consider it of importance 
whether or not they were taken into considération. He observed that 
"the case stated in three ways in the déclaration may well apply to' 
the facts"; and also he said that whether or not the guy was a defect,' 
within the statute, it was such a defect at common law as would hold 
an employer liable under the drcumstances detailed by him. There- 
fore it seems to us that, on the évidence in the record, the court did not' 
deem it necessary to distinguish between the several counts. Only one 
verdict was rendered, and, as we hâve already said, the plaintiff in 
error could suffer no détriment by its being assigned to either of the 
counts. The plaintiff in error nevertheless has assigned a number of 
errors based upon requests to the court to take the first and second 
counts from the jury. Under the circumstances which we hâve ex- 
plained, the refusai of thèse requests could not hâve prejudiced it, and 
therefore the exceptions based thereon are immaterial, and could not re- 
(piire us to set aside the verdict. Decatur Bank v. St. Louis Bank, 21. 
Wall. 294. 301; Sullivan v. Mining Co., 143 U. S. 431. 434, 12 J^up. 
Ct. 555. Indeed, the case cornes, in this particular, within the strict 
rule of the suprême court, inasmuch as it appears beyond doubt that 
thèse alleged errors could not hâve prejudiced the plaintiff in error. 
Eailroad Co. v. O'Reilly (already cited) 158 U. S. 334, 337, 15 Sup. Cr 
S30. In Sullivan v. Mining Co., at page 434, 143 U. S., and page 550 
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12 Sqp, Çt,, the suprême court uses the following expressions: "Upon 
ail th!e tacts in.thé case, the judgment was ône which must nëcesSariîy 
liav^beèp ren^ëted." In the case at bar the "facts" were those found 
by thé jury. ' To whichever count it assigned its verdict, It must, as 
we hâve already said, hâve found ail thé tacts alleged in tte third 
CQunt, and therefore, in any event; sufflcieiit to support the verdict. It 
theirefore becomès unimportant whether br not the court Was in error 
on |the question whether thé guy concêrned "ways, Works or ma- 
chinery," or in regard to the alleged négligence of a pérson charged 
with superintendence in the statutory sensé. In any view of the case, 
facts enough being found to su&taln the verdict on the third count, the 
judgment must stand. 

We can go further. On the whoïe casé there is, as we hâve already 
said, the uncontrovertible presumption that the défendant below, in 
operating this part of ite Une, was bound to great vigilance and care. 
TÎere is undoubted évidence that it knew that the guy was to be 
stretched over the track; that it had ample opportuhity to provide in 
advance that it should be set at a proper height; that omission to ac- 
complish this was négligence towards the plaintifE below ; that there 
was no évidence, within the expressions of Railway Co. v. Archibald, 
already, cited, that he kpew of the defect, or that it was plainly ob- 
servable by him; and the circumstances of the case show that, per- 
forming his duties as he was required to perform thein, he could not 
easily hâve known it. So that, on the whole casé, if thé verdict had 
been for th,e défendant below, the court below. would hâve been re- 
quired, as thé rule is now jjractically applied, to hâve set it aside. On 
the whole, on the uncontrovertible facts of the case, a verdict and judg- 
ment for thé plaintiff beîow were the only verdict and judgment which 
could properly hâve been rendered; and therefore the rule applies 
which is stated in Decatur Bank v. St;. Louis Bank, already referred 
to, at page 301, that, to warrant the reversai of a judgment, there 
must not only be error, but the error must be such as to hâve worked 
injury to the party complaining. 

Ail the other alleged errors are covered by what we hâve already 
saidi or are so clearly not errors as not to require any expression of 
our views about them. The judgment of the circuit court is affirmed, 
with interest, and the défendant in error recovers his costs in this court. 



CHOCTAW, O. & G. R. CO. y. COLORADO FUEL & IRON CO. 

(Circuit Court of Appeals, TKirû Circuit. May 2, 1899.) 

No. 10, March Term. 

Sàlb—Pbrpormance of ContraCt— Place of Delivery. 

Défendant raUroad cotopany purcliased from plaintiff rails to be used 
in the construction of its road, to be delivered, at its option, at eitlier one 
of two points on its road; tlie trçiglit to be paid by défendant, and de- 
ducted from the purchase ' priée. One of the points of delivery was 
further from the place of shipment than the other, and could be reached 
by either of two rallroads, while but one of them reached the nearer point. 
Défendant made a private contract with the latter road, by which it 
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agreed to bill tlie rails to the further point at a fixed rate, but to aetually 
deliver them at the nearer point, the défendant to transport tliem the 
remalnder of the distance on its own road, and to recelve a portion of the 
freight. Défendant then notified plaintifC to ship the rails to the nearer 
point, which it did. Beld, that when the rails reaehed such point, and 
were there delivered to défendant, their delivery under the eontract was 
complète, and défendant was not entitled to crédit on the priée for any 
freight beyond that aetually paid to such point. If delivery was to be 
made at the further point, plaintiff had the right to ship by either road, 
and to whatever beneflt it might hâve secured through the compétition, 
cf which right it was deprived by the direction glven. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Samuel Dickson, for plaintiff in errer. 
A. B. Shearer, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and BUFFESTG- 
TON, District Judge. 

ACHESON, Circuit Judge. This action was brought by the Colo- 
rado Fuel & Iron Company against the Ghoctaw, Oklahoma & Grulï 
Eailroad Company upon a written eontract dated August 22, 1894, 
wherein the plaintiff sought to recoA-er a balance alleged to he due 
to it on account of the priée of steel rails delivered to the défendant 
under the eontract. By the stipulations of the eontract the défend- 
ant had the option to hâve the rails in question delivered either at 
El Eeno or Oklahoma City, and in pursuance of written ordere from 
the défendant the plaintiff delivered the rails at El Keno. Under the 
terms of the eontract the défendant agreed to advance and pay the 
freight on the rails for the plaintiff at the points of delivery, and 
had the right to take crédit therefor, and deduct the same, with in- 
terest, from the price of the rails. This provision as to freights. is 
as follows: "The freight chargea on the rails to be paid by the said 
second party as billed, and crédit given to it by said flrst party in 
the monthly settlements; interest at 6 per cent, to be allowed said 
second party for such payments on account of freights." The only 
matter in controversy between the plaintiff and défendant in respect 
to the rails delivered at El Keno was as to the amount of money 
the défendant was entitled to take crédit for and deduct from the 
price of the rails in settlements with the plaintiff as freights paid by 
it for the plaintiff on the deliveries at El Reno. The défendant de- 
ducted $4.15 a ton, while the plaintiff contended that the défendant 
should hâve deducted only |3.75 a ton,— the total différence being 
$3,637.74. Under the instructions of the court (which are hère as- 
signed for error), the jury allowed the défendant crédit for freight 
paid by it on deliveries at El Reno at the rate of $3.75 a ton only. 
TTie verdict shows that the jury found that the rate of freight aetually 
})aid by the défendant on the rails delivered at El Eeno was not 
$4.15 a" ton, but only $3.75. This was indisputably established by the 
évidence. The défendant, however, claimed to be allowed the greater 
rate as against the plaintiff under an arrangement entered into be- 
tween the railroad company which transported the rails to El Reno 
and the défendant company. The nature of that arrangement, with 
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the attending circumstances, we now proceed to explaia. . The mills 
df,tlié plaintiff where the rails were maniifaetured, and from which 
ttley wëre to be shipped, were sltii^tèd at Pueblo, Colo. ' SMpment 
pf the r^ils from Pueblo to the defendânt's Une of road could bé made 
by either one of two routes of transportation, both open to the plain- 
tiff, namely, by the Chicago, Eock Island & Pacific Railroad, which 
i'ntersected the defendant's line at El Reno, or by the Atchison, To- 
peka & Santa Fé Railroad, which intersected the defendant's line at 
Oklahoma City. Tlie distance between El Reno and Oklahoma City 
is 29 miles, and that portion of the defendant's line between thèse 
points Vas completed and in use at the time of the delivery of thèse 
rails. Oklahoma City is to the eastward of El Reno, and thèse rails, 
it seems, were intended for use on "the defendant's line eastward of 
< )klahoma City. The défendant company got the Chicago, Rock Island 
& Pacific Railroad Company to name a rate on the rails of $4.15 a ton 
from Pueblo to Oklahoma City upon the understanding that the latter 
company should transport the rails from Pueblo to El Reno at the 
rate of |3.75 a ton, and that the défendant company should transport 
the rails upon its railroad from El Reno to Oldahoma City at the rate 
of 40 cents a ton. This was altogether a private agreement between 
thèse two companies. The défendant company notitied the plaintiff 
to deliver the rails at El Reno, which the plaintiff proceeded to do, 
shipping over the Chicago, Rock Island & Pacific Railroad, the only 
line available for the shipment under the notification. The brief of 
the plaintiff in error (the défendant below) contains the following 
statement explanatory of the transaction : 

"The défendant, desiring to secure an Oklahoma City delivery, and at the 
same time assure to the Rock Island the haul of the rails (which latter could 
rfnly be accomplished by notifying the plaintiff to deliver at El Eeno, as 
otherwise t6e shipment might hâve been made over the line of the Santa Fé 
Company directly to Oklahoma City), directed the plaintiff to deliver the rails 
at El Reno, having, however, previously reached an understanding with the 
Rock Island Company that it would conslgn and bill the rails on the through 
rate to Oklahoma City." 

The learned trial judge instructed the jury, in substance, that the 
freight paid by the défendant to the Chicago, Rock Island «& Pacific 
Railroad Company for the transportation of the rails from Pueblo to 
El Reno was what the défendant had a right to deduct under the con- 
tract sued on, and that the arrangement between the two railroad 
companies did not justify any greater déduction from the price of the 
rails; that, when the défendant elected to reçoive the rails at El 
Reno, and the plaintiff delivered them there, the plaintiff had performed 
its whole contract obligation; and that the expense of the after- 
transportation of the rails from El Reno to Oklahoma City was to be 
borne by the défendant company itself . Thèse instructions, we think, 
were right. The contract of August 22, 1894, contemplated and pro- 
videdfor the reimburseraent of the défendant for freight actually paid 
by it. This is the stipulation of the parties, and deflnes their rights 
in this particular. We cannot accept the suggestion that the delivery 
of the rails at El Reno was to the défendant in its capacity of a 
carrier. We think it quite clear that the delivery of the rails was 
under the contract of sale, and to the défendant as purchaser, and in 
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310 otlier :.'liai'acter. The défendant company had tlie optioo (o dii'tnt 
delivery either at Oklahoma City or El Keno. It elected El Keno as 
the place of delivery, and so notifled the plaintiff company. Accord- 
ingly, delivery was tliere made. Tliat terminated tlie transaction. 
The plaintiff had no further coneern in the disposition of the raik., 
The défendant company is not now to be heard to say, as against the 
plaintiff, that El Eeno was not the place of delivery, but that Oklahoma 
Gity was. It cannot be aflflrmed with any degree of certainty that 
the arrangement between the two railroad companies wrought no 
détriment to the plaintiff. The notification to deliver at El Eeno shut 
up the plaintiff to one route, and, it seems, was intended to do so, 
Tf the plaintiff had been notifled to deliver at Oklahoma City, it would 
hâve had the choice of two routes of transportation. That fixed f reight 
rates of |4.15 a ton had then been established on thèse two lines froni 
Pueblo to Oklahoma City is not satisfactorily shown. The weight of 
the évidence, we think. tends rather to the contrary conclusion. The 
président of the défendant company himself, speaking of the Chicago, 
Bock Island & l'aciflc people, testified: "After they made this ar- 
rangement with us, in order to enable them to the more conveniently 
carry it out, as I understand, they issued the tariff showing a rate of 
$4.15 to Oklahoma City." Again, he stated: "They made no rate to 
El Eeno. * * * The only published rate was to Oklahoma City." 
There is évidence to show that f reight rates from Pueblo to Oklahoma 
City were then the subject of spécial contract, and that by the Atch- 
ison, Topeka & Santa Fé Eaiiroad the plaintiff could hâve had the 
rails transported to Oklahoma City for |3.75 a ton. The défendant 
had no right to deprive the plaintiff of an opportunity to procure that 
rate. The judgment of the circuit court is afflrmed. 
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Railroads — Injury to Tbespasskb on Track— Care Rbquired. 

A railroad company cannot be held responsible for running over a tres- 
passer asleep upon its tracls, in the absence of wanton négligence on the 
part of its employés in charge of the train; and a recovery is not war- 
ranted by évidence showing that plaintiff's intestate, while druuk, lay 
dovvn upon the track of defendant's road and went to sleep, and was run 
over and killed by a train, when the englneer and flremnn were keepiug 
a proper lookout, and saw the object, but at tirst believed it to be merely 
a eoat, and, as soon as they were near enough to distinguish that It was 
a person, used every effort to stop the train. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

H. W. Taft, for plaintiff in error. 

M. P. O'Connor, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges, 
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WALIAOE, Circuit Judge. This is a writ of error by the défend- 
ant in the court below to review a judgment for the plaintiff entered 
upoa the verdict of a jury. 

The action was brought to recover damages for the death of Wil- 
liam Fealy, the plaintiflPs intestate, upon the theory that his death 
was caused by the négligence of the défendant. He was killed by the 
train of the défendant while he was lying upon its track. The évi- 
dence iiidicated that while' intoxicated he had left the highway, and 
gone sonie distance along the track, and laid down between the rails, 
and falleû asleep, lying parallel with the rails; that, as the train of the 
défendant approached the place, it was running at a speed of about 25 
miles an hour; that, after it had rounded a curve a quarter of a mile 
away, the engineer saw an object on the track, which he supposed to be 
a man's eoat; that he and the fireman of the engine watched the ob- 
ject, in doubt as to what it was; that when about 150 feet away the 
fireman exclaimed "My God! It's a man!" and the engineer then ap- 
plied the air brakes, and stopped the train as soon as it could be 
stopped, but not before it had struck the deceased. 

The instructions of the court to the jury submitted the case to them 
upon the theory that if the engineer or fireman supposed, or ought to 
hâve known, that the object seen by them on the track was a man, and 
did nbt then blow the whistle or slow up the train so as to hâve it 
under control, the jury might flnd the défendant guilty of négligence. 
He refused to itistruct the jury, as requested by the défendant, that the 
défendant wâs not responeible for an error of judgment on the part 
of the engineer or fireman as to whàt the object on the track was, if 
they exei'cised reasonable care in lookir.g to see what it was; and he 
also refused to instruct them that, if the engineer believed that the 
object was a coat or a bundle, he was not négligent in acting upon 
that supposition until he discovered it to be incorrect. The assign- 
ments of error challenge the correctness of thèse rulings. 

We are of the opinion that the case was presented to the jury by 
the trial judge under a wrong theory of the liability of the défendant. 
A railroad Company ought not to be held responsible for running over 
a trespasser, who, sober or drunk, has located himself between its 
tracks and gone to sleep, in the absence of wanton négligence in the 
management of the train on the part of the employés in charge. The 
engineer owés it to the passéngers on the train, and to persons law- 
fuUy upoii the track, to keep à lookout, in order to prevent injury to 
them; but he owes no such duty to a trespasser. If, seeing him, and 
realizing that he will not probably remove himself from in front of the 
train in time to eseape injury, the engineer then does what he rea- 
sonably cai); to avoid injuring him, he has done his full duty. 

In Valley Co. v. Howe, 3 0. C. A. 121, 52 Fed. 362, it was held that 
Fin engineer backing his train at night in search of cars which had 
broken from it owed no duty tokeep a lookout with respect to a brake- 
man asleep upon the track, and that the company was only charge- 
able with négligence in case of want of care, by the engineer after dis- 
covering the brakeman. In Buttoii V. Eailroad Oo., 18 N. Y. 248-259, 
where the plaintiff's intestate was killed while lying upon the track of 
the défendant, the court; by Harris, J., said that the jury should hâve 
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been instructed tliat the question for tliem to décide was wliether, by 
the exercise of reasonable care and prudence after the deceased was 
diecovered, the driver might hâve saved his lif e. In O'Keef e v. Rail- 
road Co., 32 lowa, 4C7, where an intoxicated man lying down on the 
défendant'» traek was run over by an engine which had no headlight, 
the court charged the jury that he eould not, under thèse circumstan- 
ces, recover, "unless they found that the défendant or its agents had 
knowledge that he was thus lying in time to prevent the accident, 
or could hâve known with the exercise of ordinary caution." The latter 
part of the instruction was held to be erroneous, and the judgment 
was reversed on that ground. In Eailroad Co. v. Tartt, 12 C. 0. A. 
618, 64 Fed. 823, the court held that there could be no recovery for 
the death of a person killed by a train while walking along the track 
for his own convenience merely, unless it was caused by the em- 
ployés of the défendant willfully, or by négligence so gross as to imply 
willfulness. In the case of Blanchard v. Railroad Co., 126 111. 416, 18 
N. E. 799, it was held that where a person was killed by a train while 
wrpngfully on the railway track, walking there for mère convenience 
or pleasure, not at a public crossing, the company was not liable "un- 
less his death was caused willfully and wantonly, or by such gross 
négligence as is évidence of willfulness." In Johnson v. Eailroad Oc, 
125 Mass. 75, it was held that a person injured while trespassing on 
a railroad track, by coming in collision with a train, was guilty of 
négligence, which, as matter of law, precluded his maintaining an 
action therefor unless the injury was willfully inflicted. In Eailroad 
Co. V. Bennett, 16 C. C. A. 300, 69 Fed. 525, the court held that the only 
duty which a railroad company owes to those who, without its knowl- 
edge or consent, enter upon its tracks, not at a crossing or other like 
public place, is not wantonly or unnecessarily to inflict an injury 
upon them after its employés hâve discovered them. Other cases 
affirming the gênerai proposition are Denman v. Eailroad Co., 26 Minn. 
356, 4 N. W. 605, and Yamall v. Eailroad Co., 75 Mo. 575. 

Upon the évidence in the case, if the trial judge had seen fit to di- 
rect a verdict for the défendant, we should not hâve been disposed 
to disturb the ruling. 

The judgment is reversed. 



MUTUAL RESERVE FUND LIFE ASS'N v. BEATTY. 

(Circuit Court of Appeals, Ninth Circuit. February 13, 1899.) 

No. 459. 

Appeal—Reversal— Décision as Law of Case 

Where a case bas been once before an appellate court, and reversed, 
the décision becomes the law of the case, and the same questions will not 
be again reviewed on a subséquent appeal or writ of error. 

Life Insdeance— Action on Poijcy— Evidence. 

On an issue as to whether a life insurance company had by its course 
of conduct waived the right to insist on a f orf eiture of a policy because the 
assured failed to pay ah assessment within the time stated in the writtea 
notice, the fact that the assured had not been financlally able at ail timea 
to meet the payments promptly is immàterlal. 
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8. Bankruptct— Effeçt of Discharge— New Promise. 

Though the remedy for the enforcèment of a debt Is lost by the dis- 
charge of the debtor in bankruptqy, the moral ol>ligation to pay remains, 
and Is a good considération for, a new promise, and such new promise 
may be oral. 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

This is an action at law brought by George W. Beatty, défendant in error 
(plaintiff below), as benefleiary in a certain certiflcate or contract of Insurance 
Issued by the plaintiffl in error on the life of Edwin L. Smith, of San Francisco, 
Cal. , It la aJleged in the complaint "thàt où the 15t,h day of May, 18S4, at the 
city of-New York, state of New York, skid défendant made and issùed its cer- 
tiflcate of membership to one Edwin L. Bmith, of tlie city and county of 
San Francisco, state of California, in , considération of certain matters and 
payments in said certiflcate mentioned, and hereby referred to, for the use 
and beneflt of the plaintiff herein, George W. Beatty (creditor), by which said 
certiflcate said défendant Insured the life of said Edwin L. Smith in the sum 
of $4,000, payable to the plaintiff herein, George W. Beatty, as his Interest may 
appear, if living at the tlme of the death of said Smith, otherwise to the 
légal représentatives of said Smith, within nlnety days af ter receipt of satisf ac- 
iory évidence to the said défendant of the death of said Smith durlng the 
côntlnuance of said certiflcate, upon certain conditions in said certiflcate con- 
talned; that on the lOth day of December, 1890, at the city of Oakland, 
county of Alameda, state of California, said Edwin L. Smith dled Intestate, 
a résident of Alameda county, California; that said plaintiff, George W. 
Beatty, pald the admission fee, ail dues for expenses, and ail mortuary assess- 
ments mentioned in said certiflcate, as required by it to be paid, up to the 3d 
day of May, 1889, amountlng in the aggregate to $1,013.07, and offered and 
Was ready to pay ail subséquent dues and assessments, but that said défend- 
ant wUlfully refused to recelve the same, and said plaintiff gare to said cor- 
poration défendant immédiate notice of the death of said Edwin L. Smith, 
and also on or about the 15th day of January, 1891, plaintiflf gave and furnished 
to said corporation défendant, in Writing, at its place of business in the state 
of New York, satisf actory évidence of the death of said Smith, * * * and 
requèsted payment to him of said sum of $4,000 on the 23d day of February, 
1891; that the plaintiff herein, George W. JBeatty, as a creditor of said Smith, 
had à vâluable interest in tlie Insurance of the life of said Edwin L. Smith at 
the time of effecting the said insurance, to wit, $5,000, aud he ever siuce has 
had, ànd now has, such vâluable Interest, as a creditor of said Smith, and 
that there is now due, owlng, and unpaid to said plaintiff, George W. Beatty, 
the sum of $1,013.07, for money so paid and expended by him as yearly dues 
and assessments, as hereinbefore set forth, wlth interest thereon at the rate 
of seven per cent, per annum, in addition to said $5,000 so owing to him as 
aforesald, and that no part of which has been paid." The défendant, iu its 
amended answer, admlts that it issued the certiflcate mentioned in the com- 
plaint, but dénies the other material allégations of the complaint, and allèges, 
among other things, that the certiflcate of membership of the said Edwin L. 
Smith, and ail the rights of the said Edwin L. Smith, and of the plaintiff 
herein, became and were and are subject to the terms and provisions of the 
constitution and by-laws of the défendant association, ail of which are re- 
ferred to.and made a part of the answer; that in and by said constitution 
and by-laws it was, among other things, provided as foUows: "On the first 
week day of the months of February, April, June, August, October, and De- 
cpthher of each year, or at such other dates as the board of directors may 
ft6hi time to time détermine, an assessment shall be made, upon the en tire 
membership in force at the date of the last death, of the audited death claims 
prior thereto, for such a sum as the exectitlve committee may deem sufficient 
ttt- mëèt the exlsting claims by death; the same to be apportioned among 
the members accordlng to the âge of each member. A member failing to re- 
cëive a notice of an assessment on the flrst week day of February, April, ,Tune, 
Aiigùst, October, and December, for his share of the lusses occurring during 
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the time specifled, it shall be his duty to notify the home office, in writing, 
of such fact. A failure to pay the assessment within thirty days from the 
fii-st week day of Pebruary, April, June, August, October, and December, or 
within thirty days from the day of the date of such periods as may be named 
by the directors, shall torfeit his membership in this association, with ail 
rights thereunder; and the certificate of membership shall be null and void." 
It is further alleged "that on the* first weeli day of April, 1889, to wit, April 
1, 1889, an assessment or mortuary call of $30.12 was duly made by the de- 
fendant association upon the said Bdwin L. Smith, under said certiticate, and 
a due notice thereof, aeeording to the usual course of business of the défend- 
ant association, was on said day deposited and mailed in the post office of 
the City of New York, state of New York, with postage pald thereon, addresaed 
to George W. Beatty, the plaintiff herein, at Los Gatos, Santa Clara county, 
Callfornia; that being the post-office address of the said Edwin L. Smith, 
and of the said plaintiff, upon the books of the défendant association. And 
this défendant allèges that the said Edwin L. Smith and the said George W. 
Beatty, the plaintiff, for more than thirty days after the givlng of said notice 
as aforesaid, and for more than thirty days after the date of the same, failed 
and neglected to pay said assessment or mortuary call, or any part thereof, 
and said assessment or mortuary call is not, and never lias been, paid, and 
by reason thereof said certificate is null and void, and became and was null 
and void prior to the death of the said Edwin L. Smith, and prior to May 3, 
1889, to wit. from and after May 2, 1889, and that prior to May 3, 1889, to 
wit, from and after May 2, 1889, the said Edwin L. Smith ceased to be a 
member of the défendant association; that the dues for expenses, which by 
the terms of said contract were to be paid on or before the Oth day of May 
in every year during the continuance thereof, amounted to the sum of $8 
for each year; that the dues upon said certificate for the year 1889, amount- 
ing to the sum of IÇS, became due and payable on or before the 6th day of 
May, in the year 1889, but that the said Edwin L. Smith and the said George 
W. Beatty, the plaintiff, failed and neglected to pay the amount of such dues, 
or any part thereof, and said dues are not, and never hâve been, paid, and 
by reason thereof said certificate is rtuU and void, and became and was null 
and void prior to the alleged death of said Edwin L. Smith, and prior to May 
8, 1889, and that prior to May 8, 1889, to wit, from and after May 7, 1889, 
the said Edwin L. Smith ceased to be a member of the défendant association, 
and by reason thereof said certificate is null and void, and became and was 
null and void prior to the date of the alleged death of the said Edwin L. 
Smith; that, upon and aeeording to its information and belief, the said George 
W. Beatty, plaintiff, was not a creditor of the said Edwin L. Smith at the 
time the certificate of membership referred to in said complaint, and upon 
which this action has been brouglit and is now pending, was applied for." 

The trial of the cause was had before a jury. It appears from the testi- 
mony that the certificate in question was issued May 15, 1884, and the assess- 
ments levied tliereon by the plaintiff in error prior to the assessment in con- 
troversy were 28 in number, and were designated as mortuary calls numbered 
1.5 to 42. inclusive, amounting to $981.50. There were also dues for expenses 
amountlng to the sum of $8 for each of the years 3884, 1885, 1886, 1887, and 
1888, amounting to |40. Thèse assessments and dues for expenses were paid 
by the défendant in error, the insured contributing a portion of the funds 
required to meet the demands as they came due. Mortuary call No. 43 was 
for ?39.12, and was made on April 1, 1889, becoming due May 1, 1889. The 
dues for expenses for 1889, amounting to $8, were due on May (î. 1889. On 
May 3, 1889. the défendant in error tendered payment of both claims, in the 
sum of $47.12t to the local agent of the plaintiff in error at San .Tose, Cal., 
who refused to accept the same on behalf of the company, but did receive 
the amount on deposit in the bank with which he was connected, giving a 
conditional receii)t therefor, and reported the matter to the home office of the 
association, in the East. The association declared the contract of Insurance 
forfelted by the failure of the défendant In error to pay mortuary call No. 
43 within the period of 30 days provided in the notice. 

The plaintiff (défendant in error hero) was called as a witness on his own 
behalf, and testifled, among other things, that he was the party named in the 
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certificate of insûrance as the beneflclary; that he had paîd six calls or as- 
sessments after they became due, to wit: "Call No. 16 was paid 34 days 
late; that Is, It was received In New York 34 days after It should hâve beea,— 
the health certlflcate belng given. Call No. 17 was received 9 days after time. 
I paid them directly to the company In New York. Oall No. 20 was paid 5 
days late, direct to New York, with a common recelpt. Call No. 25 was paid 
to the home office, in New York, 49 days late. Call No. 42 became due, 
under the notice, March 4, 1889. I paid it on March 20, 1889. The notice 
of call No. 43 reached me the flrst week in April. Five notices' were received 
before the money was received in New York of a subséquent assessment. As 
to call No. 43, I was in Los Gatos at the time, and on the last day of April 
there was a légal holiday, which prevented my entering the bank. I went 
to the bank, and could not enter. On the Ist day of May they had a local 
célébration of some kind, and the bank at Los Gatos was closed. It was 
May Day. I could not draw the money to pay the assessment. On the 2d I 
drew the money, and started for San José, but on my way I was called to 
see one of my parishioners, and was detained some little time. Reached San 
.Tose a few minutes after 3 O'clock. Found' the bank closed. Asked some 
gentlemen who were standing there if they knew where Mr. Park lived [Park 
was local agent at San José], but they dld not seem to know; and, having 
paid others late, I believed it would make no différence, so postponed it untU 
next morning. I called in the morning, after the bank opened, about 10 
o'clock, ànd received a conditlonal receipt from Mr. Park for $39.12, the 
amount'of that call. I paid the annual dues on May 6th, when they fell due. 
Between that time and the date of Mr. Smith's death I wrote to them several 
letters, and received several letters from them. I am positive I received notice 
of call No. 44. I am under the impression I received 45, because of my eor- 
respondence. I am not certain as to 45. When I got 44, I went to see Mr. 
Park, tiie local treasurer of the company, and tendered him the payment for 
that. He refused to accept it, sàying that the money for No. 43 was still in 
hls hands; and there was no need to take any more until he had come to some 
understandlng about that. Thèse notices of mortuary calls were substantially 
the same. They would vary in relation to some statements about the condi- 
tion of the Society. Otherwise they were the same. At the time that this 
application for Insurance was made, which I think wàs in February, 1884, 
Mr. Smith owed me about $5,000, counting interest. He never paid that, nor 
any part of it. He paid for a time, after 1884, $60 a year on interest. Mr. 
Smith died on December 10, 1890. I communicated that fact to the company 
immediately, and sent them proof of death." TJpon cross-examination the wlt- 
ness testifled: "I forwarded the money for call No. 26 from Boston. I was not 
in San José. I was pastor there, but had gone East. I çannot recall the clr- 
cumstance how this call happened to be forwarded late. I was in New York. 
I called for the secretary, and he Introduced the assistant. I spoke to him 
about my difflculty, and the distance to California, and getting money there 
in time, and in that conversation he said they were not particular, as the 
places were far distant in California; that a few days did not seem to make 
any différence. I told him this one I should forward from there. I don't 
know that I hâve any reason for the cause of my delinquency. I tried to 
forward them in time, but I did not always do it. Call No. 42, which was 
due and payable on the 3d of March, was paid on or about the 20th of March, 
1889, to Mr. Park. At the time I handed him the money for that call, he said 
something about my belng late. He asked me for a certificate of health, 
which I refused to glve, saying I did not think I should hâve him re-examined 
every month or two. He was getting to be an old man, and I tljought it was 
not just. He gave me the receipt. He did not tell me at that time that he 
would recelve the money conditionally. There was some conversation about 
the certificate of health, but I objected to giving it. I did not write to the 
company about it. It was already paid. The reason why I left the payment 
of call 43 to the last moment was because I thought and believed, from their 
past dëallngs, that, inasmueh as I could not get there, it would be immaterial. 
That is one reason. The other reason was, I was building a church, and 
was exeeedingly busy, and money was scarce at times, so I postponed it late, 
for several reasons." 
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The déposition of Fredericls T. Braman was taken on behalf of the défend- 
ant. He testifled, substantially, that he was the secretary of the défendant; 
that there was default made In the payment of mortuary eall No. 42, while 
sald Smith was a member; that this call became due March 4, 1889, and was 
paid on March 20, 1889, whereupon défendant sent a certificate of health, 
to be signed by the said Smith and retumed to défendant, which plaintlfC re- 
fused and wholly failed to do; that mortuary eall or assessment No. 16 was 
due and payable within 30 days from October 1, 1884; that it was not paid or 
tendered to the association within that time, but was subsequently tendered 
and accepted, and the policy reinstated, under and subject to the terms and 
conditions of a health certificate, and the receipt issued thereupon; that the 
health certificate was furnished, and the delinquent payment accepted and 
receipt Issued on December 5, 1884; that mortuary call or assessment No. 17 
was due and payable within 30 days from the Ist day of December, 1884; 
that it was not paid or tendered within that time, but was forwarded to and 
received by défendant on January 10, 1885; that it was accepted, and the 
policy reinstated conditionally, and dépendent upon and subject to the terms 
of t£ie conditional receipt whieh was issued and forwarded to, and accepted by, 
the plaintiff; that mortuary call or assessment No. 20 was due and payable 
within 30 days from June 1, 1885; that it was not received by the association 
until July 6, 1885, but, inasmuch as the postmarlî upon the letter in which It 
was inclosed showed that it had been forwarded within the 30 days allowed, 
it was accepted by the association as though actually received within the 30 
days' grâce, it being the rule of the association, in such cases, to regard the 
payment as made on the day the remittance is mailed, and, if so mailed within 
the time allowed, the payment is considered as made in time, and a regular 
receipt Issued therefor, aJthough the remittance may not be actually received 
at the home oflice until after the expiration of the time; that mortuary call 
or assessment No. 25 was due and payable within 30 days from the Ist day 
of April, 1886; that It was not paid or tendered until June 8, 1886, when It was 
accepted and the policy reinstated only upon a health certificate being fur- 
nished; that mortuary call or assessment No. 26 was due and payable within 
30 days from the Ist day of June, 1886; that a remittance was received within 
that time, which apparently covered tlie amount of this call under the policy 
in question; that mortuary call or assessment No. 42 Was due and payable 
within 30 days from February 1, 1889; that it was not tendered or paid until 
March 20, 1889, when it was received conditionally, pending the furnishing of 
a health certificate, and subject to sueh certificate being satisfactory to, and 
accepted by, the association. 

0. T. Paris testifled on behalf of the défendant, in substance, among other 
thlngs, that he was the local agent of the association at San José, Cal.; that 
he remembered when call 42 was made, and explained the clrcumstahces of 
its payment as foUows: "PlaintifC's Exhibit D [being C on this trial] is the 
receipt I gave him. It came to be given in this way: This call was due about 
March 1, 1889. He did not come to pay it within the time mentioned fOr the 
payment of that call. He came after this call was due, and offered me the 
money, which I decllned to receive, for the reason that the instructions were 
very deflnite and spécifie. • • • Mr. Beatty offered this money to me after 
the expiration of the time mentioned for that call, and I decllned to receive it 
and issue the receipt. I told him I would receive the money as an indlvidual, 
or as an olficer of the bank, and retain it for him, and notif y the company 
that he had tendered it, and, If they instructed me to issue a receipt, I would 
do so. The Company wrote back to me, Instructlng me to accept this payment, 
and requested me, at the same time, that Mr. Beatty should furnish a certifi- 
cate of health. Mr. Beatty decllned to furnish such a certificate, and I In- 
terpreted the instructions to mean to obtain it if possible. At ail events, on 
the 20th day of March I issued this- receipt, and remitted the amount to the 
Company." 

The foregoing is a sufflcient référence to the testimony to explain the ques- 
tions that will be discussed. 

Upon the conclusion of the testimony, counsel for défendant moved the 
court to Instruct the jury to return a verdict for the défendant. This Instruc- 
tion the court refused to give, and thereupon gave the Instructions contained 
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in the: record. The tastructioiis to wliich exceptions were taken will be re- 
ferred to later on In this opinion. The jury rendered a verdict in f avor of the 
plalntiff (défendant in error) for if3,563.68, with interest and costs. 

I. B. L, Brandt, for plaintiff in error. 
George E. Bâtes, for défendant in error. 

Before GILBERT and MORROW, Circuit Judges, and HAWLEY, 
District Jndge. 

MORROW, Circuit Judge (after stating the facts as above), 
There are 28 assignments of error, and 17 speciiications of error in 
support of one of tliése assignments, making 44 separate and dis- 
tinct grounds which the plaintiff in error has assigned for a re- 
versai of the judgment in favor of the défendant in error by .the 
court below. Tlie assignments of error relate to the admission of 
testimony pver the objections of the plaintiff in error, the refusai 
of the court to instruct the jury as requested by the plaintiff in 
errtr, and the giving of instructions by the court to the jury over 
the objections of the plaintiff in error. This is the second tinie 
this case has been brought to this court, and, in the view we take 
of the questions involved, it will only be necessary to discuss such 
assignments of error as présent questions arising upon the last 
trial. 

Upon the first trial in the court below, after the testimony had 
been closed, counsel for défendant moved the court to instruct the 
jury to return a verdict for the défendant on a number of specified 
grounds, — ^among others, that it did not appear from the évidence 
that the plaintiff was a créditer of the insured, or that the plain- 
tiff had an insurable interest in the life of the insured; that it ap- 
peared from the évidence that the assessment or call No. 43 was 
duly and regularly levied; that notice thereof was sent to the 
plaintiff; that he had received such notice; that call No. '43 was 
dated the Ist day of April, 1889 ; that it was to be paid on or be- 
fore the Ist day of May, 1889 ; that no payment was made on that 
day, and that the évidence disclosed that tender thereof was madé 
on the 3d day of May, 1889, but at that time the plaintiff was in 
default, and under the terms of the contract of Insurance, as well 
as the application for such Insurance, and according to the provi- 
sions of the constitution and by-laws and régulations of the asso- 
ciation, the plaintiff was in default, and the insured had ceased to 
be a member thereof on account of the nonpayment of that call ; 
that dèlinquency could not be tolerated or redeemed, except at the 
option of the company ; that no excuse for avoiding forfeiture of a 
life policy, after dèlinquency in the payment of the premium, could 
be heard or entertained by the courts, and the courts could not 
grant relief against forfeiture in cases like the case at bar. The 
court instructed the jury to return a verdict for the défendant on 
the grounds stated in the motion of counsel for défendant, and a 
verdict and judgment were accordingly rendered in favor of the 
défendant. The plaintiff thereupon sued ont a writ of error, and 
the case was taken to the circuit court of appeals. The opinion of 
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the circuit court of appoûls upon the writ of error is reported in 
44 U. S. App. 527, 21 C. C. A. 227, 75 Fed. 65. It was there held: 
That if an insurance company has by its course of conduct, acts, or 
déclarations, or by any language in the policy, misled the insured 
in any way in regard to the payment of premiums, or created a be- 
lief on the part of the insured that strict compliance with the letter 
of the contract as to payment of the premium on the day stipulat- 
ed would not be exacted, and the insured in conséquence fails to 
pay on the day appointed, the company will be held to hâve waived 
the requirement, and will be estopped from setting up the condi- 
tion as cause for forfeiture. In determining whether there has 
been a modification of the terms of the policy by subséquent agree- 
ment, or a waiver of the forfeiture incurred by the nonpayment of 
the premium on the day specifled, the test is -whether the insurer, 
by his course of dealing with the insured, or by the acts and déc- 
larations of his authorized agents, has induced in the mind of the 
insured an honest belief that the terms and conditions of the policy 
declaring a forfeiture in the event of nonpayment on the day and 
in the manner prescribed will not be enforced, but that payment 
will be accepted on a subséquent day, or in a différent manner; 
and when such belief has been induced, and the insured has acted 
on it, the insurer will be estopped from insisting on the forfeiture. 
That a waiver is often a mixed question of law and fact, and each 
case must necessarily dépend upon its own peculiar circumstances, 
conditions, and surroundings. But in ail cases where there is any 
substantial évidence of a waiver of any of the rules or régulations 
of the insurance company, or of any of the provisions of its charter or 
by-laws, the question as to whether there has been a waiver or not 
should be submitted as a matter of fact, under instructions of the 
court, for the jury to décide. That one party to a contract ought 
not to be permitted to make an outward show of continued le- 
niency, repeated with such uniformity or in such a manner as to put 
another off his guard, and then, afterwards, by a sudden change 
in his course of conduct, déclare a forfeiture, when the other party 
has been misled, and is helpless to avert the conséquences. That 
such a course of dealing may be pursued by insurance companies 
and mutual beneflt associations as will estop them from saying that 
there was no agreement to receive any premiums or calls after the 
same became due, after the companies hâve permitted their pol- 
icies or certificates to stand open and remain uncanceled, and es- 
pecially after they hâve accepted payments of premiums or assess- 
ments overdue. The folio wing authorities were cited as estab- 
lishing thèse principles: lîac. Ben. Soc. § 43.3; Insurance Co. v. 
Eggleston, 96 U. S. 572, 577; Insurance Co. v. Doster, 106 U. S. .30, 
.35, 1 Sup. et. 18; Insurance Co. v. Unsell. 144 U. S. 439, 449, 12 
Sup. et. 671; Dennis v. Association, 120 N. Y. 496. 505, 24 N. E. 
843; King v. Association, 87 Hun, 591, 597. 34 N. Y. Supp. 563; 
Insurance Co. v. Warner. 80 111. 410; Association v. Windover, 137 
111. 417, 27 N. E. 538; Silverberg v. Insurance Co.. 67 Cal. 36, 39, 
7 Pac. 38; Association v. Jones, 84 Kv. 110, 117; Sweetser v. Asso- 
ciation, 117 Ind. 97, 101, 19 N. E. 722; Girard Life Ins. Co. v. Mu- 
93 P.-48 
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tuai Life Ins. Co., 86 Pa. St. 236. The court held that there was 
sufificient évidence to justify the submission of the case, upon the 
facts, under proper instructions from the court on the law, to the 
jury, and that the court below erred in instructing the jury to ûnd 
a verdict for the défendant. The judgment of the circuit court 
was accordingly reversed, and the case remanded for a new trial. 
Upon the secoild trial the issues were the same as upon the ârst, 
and the testiniony introduced upon both sides substantially the 
same upon both trials. It is clear that the décision of the circuit 
court of appeals upon the formw writ of error is the law of the 
case, and, so far as the court has considered the questions at is- 
sue, they must be deemed to be res judicata, and not open for re- 
view at this time. The law upon this subject has been established 
by numerous décisions. The suprême court of the United States, 
in Eoberts v. Oooper, 20 How. 481, afSrms this rule, in the follow- 
ing language: 

"On the last trial the circuit court was requested to give instructions to 
the jury contrary to the principles established by this court on the flrst trial, 
and nearly ail the exceptions now urged against the charge are founded on 
such refusai. But we cannot be compelled, on a second writ of error in the 
same case, to review our own décision on the flrst. It has been settled by 
the décisions of this court that after a case has been brought hère and de- 
cided, and a mandate issued to the court below, if a second writ of error is 
sued out it brlhgs up for revision nothing but the proceedings subséquent 
to the mandate. None of the questions whlch were before the court on the 
flrst writ of error çan be reheard or examined upon the second. To allow a 
second writ of error or appeal to a court of last resort on the same questions 
which were open to dispute on the flrst would lead to endless litigation. In 
ehancéry, a blU of review is sometimes allowed on pétition to the court; but 
there would be no end to a suity if every obstinate litigant could, by repeated 
appeals, compel a court to listen to critlcisms on their opinions, or speculate 
of chances from changes in its members. See Sizer y. Many, 16 How. 98: 
Corning v. NàllFactory, 15 How. 466; Himely v. Eose, 5 Craneh. 313; Ganter 
V. Insurance Oo., 1 Pet. 511; The Sauta Maria, 10 Wheat, 431; Martin v. 
Hunter's Lessee, 1 Wheat 304; and Sibbald v. U. S., 12 Pet. 488." 

To thé. same efïect are Supérvisors v. Kennicott, 94 U. S. 498; 
The Lady Pike, 96 U. S. 461; Stéwart v. Salamon, 97 U. S. 361; 
Reptiblican Min. Co. v. Tyler Min. Oo., 48 U. S. App. 213, 25 G. C. 
A. 178, 79 Fed. 733. ' 

It is coritended, however, by counsel for the plaintifE in error, 
that the décision of this cOiirt on the former writ of error was not 
in accordancé with -the law as declared by the suprême court of 
the United States in Thompson v. Insurance Co., 104 tJ. S. 252, and 
that, as the law of that court is bihding upon this court, the rule 
of stare decisis cannot be followed, as against the authority of 
that court. The answer to this proposition is that Thompson v. 
Insurance Co. was submitted to the court and fully considered in 
the former case, and, while not ref erred to in the décision, it was 
deemed to be inapplicable to the facts before the court in this 
case, and the cases cited by the court indicated the distinction. 
To the extent, therefore, that the présent assignment of errors in- 
volves questions that hâve already been determined by this court, 
they cannot be considered. Wha,t questions bave been so deter- 
mined? The motion made by counsel at the close of the testi- 
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mony upon the last trial, that the court should instruct the jury to 
return a verdict for the défendant on tlie grounds specifled in the 
motion, was the same motion, based upon substantially the same 
grounds, as was made at the close of the testimony upon the flrst 
trial. This motion, it has been determined by this court, should 
hâve been denied. The questions so determined and involved in the 
motion as made upon the second trial will not, therefore, be fur- 
ther considered. Counsel for the plaintiff in error also requested 
the court, upon the second trial, to give certain other instructions. 
In so far as the questions involved in thèse instructions hâve been 
considered in the former case, they will not .be f urther reviewed. 
We will now proceed to consider the remaining assigned errors re- 
lied upon by the plaintiff in error in his brief : 

In the course of the cross-examination of the plaintiff, he testi- 
fied concerning the delay in paying assessment No. 16, in 1884, and 
said, among other things, that he was a minister, and was in pos- 
session of a church at that time in San José, He was then asked 
by counsel for défendant, "What was your salary at that time?" 
The court asked how that was material. Counsel explained that 
he proposed to show that it was owing to the flnancial inability of 
the plaintiff that he could not pay the delinquent assessments 
when they respectively came due. He also proposed to discrédit 
the testimony of the witness. After some discussion with the 
court as to the materiality of the question, the court held that the 
fact called for by the question was not material. The question at 
issue, to which the testimony is claimed to hâve had relation, was 
as to whether thei'e was a waiver of the rules and régulations of 
the association requiring the payment of the assessment within the 
time specifled in the notice of the assessment. The contention of 
counsel for the plaintiff in error appears to be that, had the wit- 
ness been permitted to testify as to his salary, he would hâve dis- 
closed the fact that it was so small (a fact subsequently admitted 
by the witness in his testimony) that he was not flnancially able 
to pay the assessments as they became due. It certainly requires 
no argument to show that this fact did not tend to prove that there 
was no waiver of the ruie requiring punctual payments of assess- 
ments. But counsel, in his brief, contends that plaintiff's default 
in making payments was because of his flnancial inability to pay 
the assessments as they became due, and not because of the state- 
ment which he testified had been made to him by the assistant 
secretary of the association, that punctual payments were not re- 
quired of California members, and that it was for the purpose of 
bringing out this contradiction that the question was material and 
relevant. Counsel has evidently overlooked the fact that this last 
statement of the witness was drawn from him on cross-examination 
some time after he was asked the question as to his salary. It 
is not perceived how an immaterial fact drawn from a witness on 
cross-examination could, under any circumstances, become relevant 
and material to contradiet a subséquent statement made by the same 
witness on cross-examination. The ruling of the court was un- 
questionably correct. 
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The défendant, in îts answer, deiiied that the plaintiff was a créd- 
iter of the insured. The plaintiff testified upon this point that, 
in certain stock transactions, Smith had become indebted to him 
in 1876; that subsequently Smith became a bankrupt in the United 
States district «jurt, and was discharged from his debts in 1878. 
In thèse proceedings plaintiff appeared as having a claim against 
the bankrupt for the sum of |2,814.35, and as consenting to his dis- 
charge. In the application of Smith to the Mutual Reserve Fund 
Life Association for membership in the association, dated Feb- 
ruary 19, 1884, he set forth, among other things, that the name of 
the person for whose beneflt the certiflcate was issued was EeT. 
George W. Beatty, that his relationship to the applicant was that 
of creditor, and that the applicant owed Beatty quite a large sum 
of money, and this was the only method of recovery. This appli- 
cation was signed by Edwin L. Smith and George W. Beatty ; and, 
upon the représentations contained therein, the association issued 
to Smith the certiflcate of membership in controversy, in which it 
was provided that upon his deatli the sum of $4,000 was payable 
to George W. Beatty, creditor, as his interest might appear, if liv- 
ing at the time of said death; otherwise, to the légal représenta- 
tive of the member. The original debt having been discharged by 
the bankrupt proceedings, it became material to inquire whether 
the plaintiff was in fact a creditor of the insured at the time of the 
Insurance. In addition to the évidence of that fact, as contained 
in the terms of the written application for the Insurance, the plain- 
tiff testified that he had several conversations with Smith, after his 
discharge in bankruptcy, in regard to the amount be owed him. 
The witness was then asked to state what Smith said in regard to 
paying the debt he owed the witness, if anything. Counsel for the 
défendant objected that the question was irrelevant, immaterial, 
incompétent, and inadmissible, on the ground that Smith had been 
discharged in bankruptcy from this debt, by and with the written 
consent of the plaintiff. When a debt has been discharged by pro- 
ceedings in insolvency or bankruptcy, the remedy to enforce the 
payment of the debt is gone; but the moral obligation to pay it 
still remains, and is a good considération for a new promise to 
make such payment, and the new promise may be oral. Lambert 
V. Schmalz, 118 Cal. 33, 50 Pac. 13. The objection was properly 
overruled. 

It is also assigned as error that the widow of Edwin L. Smith, 
who was called as a. witness in behalf of the plaintiff, was permit- 
ted to testify, over the objections of counsel, as to the circumstan- 
ces under which the Insurance was made payable to plaintiff as a 
creditor, and what her husband said about it. This objection was 
too gênerai. It does not indicate the spécifie grounds upon which 
it was made, and must therefore be disregarded. But, aside from 
the insufficiency of the objection, the testimony was admissible for 
the reasons given in sustaining the ruling of the court in overrulir^ 
the previous objection. 

It is next assigned as error that the court instructed the jury 
as follows: 
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"If you find from tlie évidence that the conduct of the company in tlio mat- 
ter of accepting payments of prier assessments or calls was sueh as to lead 
the plaintiff, as a reasonable and prudent man, to believe that strict compli- 
ance with the provisions of the policy with relation to payment of calls would 
uot be exacted, and that a delay of a f ew days af ter the time for the payment 
of calls or assessments had matured would malie no différence to the Com- 
pany, and that sueh delayed payments would be accepted by it, and if you 
further find that plaintiff acted upon sueh belief in not ofîering to pay call 
43 within the time allowed by the policy, then you would be authorized to 
find that the défendant had walved its right to insist upon a forfaiture of the 
policy because of sueh delay in paying call No. 43; and in that case the plain- 
tiff would be entltled to a verdict. Upon this point relating to the waiver by 
défendant of strict performance of the terms of its policy on the part of the 
plaintiff. I instruct you that you are to consider aU of the évidence, and put 
.yourself in the position of plaintiff, as disclosed by sueh évidence, and then, 
as reasonable men, draw your own conclusion as to what the plaintiff had a 
right to believe from the defendant's prior dealings with him in relation to 
the payment of delinquent assessments. The right to insist upon a forfelture 
for nonpayment of money due at a particular time may be waived; and if 
you believe that the course of dealing between the plaintiff and défendant in 
regard to the payment and receipt of delinquent assessments was sueh as to 
produce in the mind of the plaintiff, as a reasonable and prudent man, an 
honest belief that a few days' delay would make no différence to défendant 
in the payment of mortuary calls, and that plaintiff acted upon sueh belief 
in delaying his offer to pay call 43, then you would be authorized to find that 
défendant waived a strict compliance with the conditions of the policy in re- 
gard to the time for the payment of sueh call. This rule or principle of law 
is founded upon the principle that one party to a contract ought not to be per- 
mitted to make and show a continued and repeated leniency in receiving de- 
linquent payments, and in sueh a way as to put another off his guard, and 
then, by an instant change of conduct, déclare a forfeiture, after the other 
party bas been misled, and is helpless to avert the conséquences. It is a 
question for you, gentlemen of the .lury, as reasonable men, to consider, 
whether the company, by its conduct and previous course of dealing, led the 
plaintiff. as a reasonable and prudent business man. to believe that he could 
make paj'ment a few days after the time specifled in the notice for the making 
of mortuary calls or assessments. The court cannot say to you, as a matter 
of law. that one receipt of money after the time when, under the strict terms 
of tbe policy, it should hâve been paid, would make a waiver, or that twenty 
would. It is not in the number. The question is for you to détermine, from 
the whole course of biisiness, whether the plaintiff, as a prudent business man. 
had a right to believe that it was immaterial to the défendant whether he 
paid mortuary calls on the day named in the notices, or a few days thereafter, 
eitlier directly to the home office, or to the local treasurer of the défendant 
in this State. It is also claimed by plaintiff that even if you should flnd that 
tlie forty-third call was not paid in time, and that the prior conduct of the 
company did not excuse a delay, that défendant had nevertheless waived a 
forfeiture on account of the nonpayment of sueh a call within the specifled 
time in another way, namely, by malcing a subséquent mortuary call and as- 
sessment, and sending notice thereof to plaintiff'. As to that, I instruct you 
as follows: Imposing an assessment or mortuary call upon the certificate or 
policy issued to a policy holder, and sending notices of sueh assessment to a 
policy holder after the insurance company has knowledge of the fact of 
previous nonpayment within tlie time tixed by tlie policy, and which delay 
in payment would entitle it to consider the policy no longer binding. without 
its assent. is a waiver of the right to claim a forfeiture for nonpayment of 
previous calls within the time flxed by the policy, and which forfeiture it oth- 
erwise might hâve the right to insist upon. If, therefore, you flnd from the 
évidence that subséquent to call 43 an assessment was imposed upon plaintiff" 
on account of the policy sued on in this action, and notice of sueh assessment 
sent to plaintiff. that would be treating the policy as in fuU force by the 
company at that date; and you will flnd that there was no forfeiture of the 
policy on account of nonpayment of mortuary call 43, and the plaintiff ivould 
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b€ entltled to recover, if thereafter, and wlthin the time allowed by the polie j, 
he offered to pay to the défendant, or Its authorized agent, the amount o£ such 
subséquent assessment or eall. And In'tliis connection I charge you that the 
faot that ail the notices calling for the payment of assessments contain the 
following condition, to wit, 'The sending of this notice shall not be held to 
walve any forfelture or expiration of membership caused by nonpayment of 
any preyious arinuai dues or mortuary calls,' will notialter the 1 .;î;i1 efCect 
of the notice; and the ■court instructs you that the legW efCect of sach notice 
cannot be overcome by Inserting therein a provision like that referred to." 

Thèse instructiqns were ail clearly withln the law as declared 
by this couPt on the former appeal. There was évidence tending 
to establish the fàct of à waiver of the right of the association to 
insist upon a forfelture of the contract of Insurance because of the 
delay in paying mortuary call No. 43. The claim of waiver was 
based upon the testimony that prior delays had been waived by the 
association, and the contract continued in force by the collection of 
assessments thereon. It appeared that mortuary calls numbered 

16, 17, 20, 25, 26, and 42 were not paid within the 30 days pro- 
vided in the notices of assessments; that for calls numbered 16, 

17, and 25 conditional receipts were issued, and the conditions 
compliéd with by the insured, but for calls numbered 20 and 26 
regular receipts were issued by the home office, in New York, and 
for call No. 42 a regular receipt was issued bythe local agent at 
San José. Thè claim of waiver was also based upon the testimony 
of the défendant in error that the assistant secretary of the asso- 
ciation, in New York, had informed him that they were not par- 
ticular as to the exact date of payment made by parties residing 
at distant points. This testimony was contradicted by the offlcers 
of the association, but it was fbr the jury to détermine which of 
thèse statements was true. The clfiim of waiver was also based 
upon the testimony of the défendant in error that subséquent to 
the making of call No. 43 an assessment was imposed by the as- 
sociation upon the insured, designated as mortuary call No. 44, 
and that notice of this assessment was sent to the défendant in 
error. This testimony was also contradicted by the offlcers of the- 
association, but it was for the jury, in the light of ail the circum- 
stances, to détermine which of thèse statements was true. Upon 
the évidence as introduced at the trial, it was the duty of the court 
to submit the question of waiver and forfelture to the jury for its 
détermination, in accordance with the princlples declared by this 
court in its opinion in the case; and this the lower court did, in 
clear, concise language, and with such proper and necessary ex- 
planation and qualiflcation that the précise issue was fully and ac- 
curately deflned. We flnd no error in thèse instructions. 

It is assigned as error that the court refused to give certain in- 
structions requested by the plaintiff in error. It will be unnec- 
essary to discuss thèse instructions. So far as they relate to the 
substantial rights of the parties, they are disposed of by what has 
been said concerning the instructions which were given by the 
court. Judgment afflrmed. 
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EDGELL T. HAM et al. 

(Circuit- Court of Appeals, Pif th Circuit. April 4, 1899.) 

No. 696. 

USURY— Mo RTG AGE. 

When a mortgage on real estate, not usurious on Its face by the lex loci 
rei sitae, is forecloeed, the conveyance to tbe purcliaser cannot be attacked 
for usury in tlie mortgage. 

In Error to the Circuit Court of the United States for the Western 
IJivision of the Northern District of Mississippi. 

Tliis is an action of ejectment to recorer 3,600 acres of land situated in 
Coalioma county, Miss. George S. Edgell brouglit tlie suit agalnst J. Sam 
Ham, tlie tenant in possession. His landlords, W. H. Carroil, trustée of the 
Union & Planters' Banlj, J. O.-Neely, H. M. Neely, and S. H. Brooks, partners 
under the flrm name of Brooks, Xeely & Co., were made parties défendant on 
their motion. They pleaded not guilt}^ The plaintifiC read in évidence a deed 
of trust executed by J. T. Jefferson to W. G. Wheeler, trustée, of date March 
10, 1886, embracing the lands sued for. This deed of trust secured three 
notes of Jefferson, payable to F. W. Dunton, for $2,705 each, dated "Burke's 
Landing, Miss., March lOth, 1886," payable, respectively, November 1, 1886, 
November 15, 1886, and December 1, 1886. They bore interest from maturity 
until paid at the rate of "ten per cent, per annum." The deed of trust reeited 
that Jefferson was "of the county of Coahoma and state of Mississippi," and 
that Wheeler and Dunton were of New York. It eontained a power of sale. 
It provided for the substitution of another trustée, and that the "contract em- 
bodied in this conreyance, and the notes secured hereby, shall in ail other re- 
spects be construed according to the laws of the state of Mississippi, where 
the same is made." It was acknowledged before a commissioner for Missis- 
sippi at Memphis, Tenu. It was liled for record in the proper office in Coa- 
hopia county, Miss., May 13, 1886. The plaintifï also read in évidence Dun- 
ton's letter to Wheeler, dated September 7, 1887, declaring the notes due, 
default having been made in the payment, and directing sale; Wheeler's rés- 
ignation as trustée, dated September 7, and the appointment of B. J. Martin 
as trustée. This appointment was recorded In "Book DD, page 458, of the 
Record of Land in Coahoma County." The plaintifl: then read in évidence the 
record in the case of Jefferson v. Martin. This was a suit by J. T. Jefferson 
against B. J. Martin and F. W. Dunton in the chancery court of Coahoma 
county, Miss. The purpose of the bill was to enjoin the sale under the deed 
of trust, and to hâve it declared vold for usury, under the sta tûtes of either 
Tennessee or New York. By this bill Jefferson alleged that the "negotiations 
were commenced, the contract completed, and the notes executed in pursu- 
ance thereof, in the state of Tennessee, and were made payable in the state 
of New York." Jefïerson's déposition, taken in the Mississippi suit, was also 
read In évidence. It tended to show that the loan, and contract to secure it, 
were made in Tennessee. The deeree of Hon. W. R. Trigg, chancellor, decid- 
ed that the contract should be governed by the laws of Tennessee, reduced 
the interest to 6 per cent, per annum, and ascertained a balance to be due of 
$4,909.06, and dissolVed the injunction, so as to allow a foreclosure as to the 
sum so found due. On appeal to the suprême court of Mississippi, this de- 
eree was by that court affirmed on March 11, 1895. The bond given by Jef- 
ferson to obtain the injunction had on it, as surettes, H. M. Neely, S. H. 
Brooks, and J. G. Neely. The plaintiff then read in évidence the followlng 
conveyance: 

"B. J. Martin to Geo. S. Edgell. Deed. 

"By virtue of, and pursuant to, the terms and provisions of a deed of trust 
of date March lOth, 1886, executed by Joshua T. Jefferson to W. G. Wheeler, 
trustée, to secure certain indebtedness therein mentioned,— said trust deed 
being of record in the clerk's office of Coahoma countj'. Miss., in Deed Book 
W, pages 381 et seq., of the land records of sald county, at Friarpoint,— and 
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pmsuant to a deeree of tlie clianoery court of sald county of Coahoma, in the 
First district, in tlie case of J. T. .Tefferson vs.B. J. Martin, Trustée et al., en- 

tered on tlie day of December, 1893, dissolving tlie injunctio.n tliereto- 

fore issued in said cause, and holding the said trust deed, apd the notes there- 
by secured, a valid security for the sum of $4,909.06, and atfthorlzing the fore- 
closure of said trust deed for said amount, whlch said deeree was alBrmed by 
the suprême court of Mississippi, the undersigned, as substituted trustée, after 
advertising the time, place, and tenns of sale i^s required by said trust deed, 
this day offered for sale to the highest bidder for cash the foUowing lands em- 
braced in said trust deed, to wit: Lots two, three, four, flve, six, and seven in 
section twenty-four; ail of section twenty-five; lots one, two, three, four, and 
tlYe in section twenty-six; ail of fractional section thirty-four; lots one, two, 
three, four, flve, six, seven, eiglit, nine, ten, eleveii, and twelve in section 
thirty-flve; ail of section thli't>-six; ail in township twenty-feight, range six 
wtst; lots three, four, live, six, seven, eight, and niue in section thirty; and 
ail except the east haif of the northeast quarter of section thirty-one in town- 
ship twenty-eight,' range tive west; and lots one, two, three, four, flve, six, 
seven, elght, nine, ten, and eleven in section three, including ail accretions by 
the river, in township twenty -seven, range six west, containing thirty-six 
hundred acres, more or less; ail of said lands lying in Coahoma county, Mis- 
sissippi,— and struck off and sold the same to Geo. S. Edgell, at the priée of 
flve thousand dollars. The undersigned flrst ofCered said lands in subdivisions 
of not exceedlng one hundred and sixty acres, and then offered said lands as 
an entirety, and the said sum of flve thousand dollars bid for said lands as an 
entlrety by the said Geo. S. Edgell, exceeding the sum bid for the said lands, 
when offered in subdivisions as aforesaid, the samé was struck off to him at 
the said sum of flve thousand dollars, which was the last, highest, and best 
bid therefor: Now, therefore, in considération of the premises, and the said 
sum of flve thousand dollars, the undersigned, who was duly substituted as 
trustée in the place of sald W. G. Wheeler, resigned, hereby conveys and spe- 
cially warrants ail of the above-described lands to the said Geo, S. Edgell. 
Witness his signature this 20th day of April, 1895. 

"B. J. Martin, Trustée." 

This deed was duly and legally acknowledged and recorded. 

The défendants read in évidence: A deed of trust from J. T. .TefCerson to 
E. L. McGowan, trustée, conveying said lands, of date February 18, 1891. 
Toof, McGowan & Co. are the beneflciaries. of this deed. It contained power 
of sale. Deed of E. L. McGowan, Jr., trustée, to W. H. Carroll, J. 0. Neely, 
S. H. Brooks, and H. M. Neely, conveying sald lands, of date March 2.5, 1896. 
Deed of trust from J. T. Jefferson to D. A. Scott, conveying said lands, dated 
February 26, 1891. This deed contained iwwer of sale, and said Brooks, 
Neely & Co. are the beneflciaries. Deed of D. A. Scott, trustée, to Brooks. 
Neely & Co., conveying to them said lands, of date January 2, 1893. 

The défendants examlned J. T. Jefferson as a witness and he testifled as 
foUows: "Shortly before the exécution of the notes and trust deeds of March 
10, 1886,— the notes payable to P. W. Dunton, and the trust deed to W. G. 
Wheeler, as truste*,— I caJled on F. W. Dunton, in New York City, and ar- 
rangea with him to get the money called for by said notes. This was down 
in the city of New York., and the tenns were ail agreed on there. When I 
got back to Memphis, Martin, Dunton's agent residing there, drew up tlie 
papers; and I signed and executed them, and delivered them to Martin. I 
was a résident of Memphis, Tenn., at the tlme of the transaction, and hâve 
been for many years. I still réside there. From 1891 to 189(5 I spent the most 
of my time in Arkansas. Was engaged In planting there, in connection with 
J. 0. Neely, of Memphis. Every Saturday evening I would go up to Mempliis 
on the boat, and return on Monday evening. I do not know why the notes 
to Dunton were dated 'Burke's Landing, Mississippi.' They were executed and 
delivered to B. J. Martin, Dunton's agent in Memphis, Tenu., who, I suppose, 
sent them to Dunton. I ovraed a plantation, at that time in Coahoma county. 
Miss., called the 'Burke Place,' or the 'Burke's Landing Plantation.* Dunton 
loaned me the money to run the place, but I don't know that It was ail used 
that way. Might bave used some of It in my business in Memphis. I didn't 
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spend a great deal of my time on my plantation. If I had spent more of my 
time there, I might hâve been better off. I did net read over the trust doed 
before I signed it, and didn't notice that I was deseribed as being 'of Coalioma 
county, Miss.,' or tiiat it stated that the contract was made in Mississippi. 
Prior to that time I had signed and acknowledged two deeds of trust, each se- 
curing f 25,000, that contained the same provisions, but I didn't read over any of 
them. They were prepared and presented to me for exécution, and I executed 
them without examining them." The plalntlff, in rebuttal, examined B. J. 
Martin, whose évidence tended to show that the agreement between Dunton 
and Jefferson for the loan was not concluded in New Yorli, but was finally 
agreed on after the wltness had examined the sufficleney of the security of- 
fered. ".TefCerson was then planting in Coahoma county, Mississippi, on the 
Burlie Place, and the money was loaned him to aid him in carrying on his 
planting opérations there." The plaintiff also offered in évidence two letters 
written by J. ï. .Tefferson,— one to F. W. Dunton, dated .lanuary 12, 1889, and 
one to B. .7. Martin, dated Januarj' 18th, in botli of which he referred to the 
debt evidenced by the notes and mortgage. In tlie former he said: "* * * 
If yotir daim is not paid in full by November or December, 1889, I wlU ask 
no fnrther favor. I will pay the Interest, up to December Ist, that is due on 
the two notes." In the letter of .Tanuary 18th he referred to the "notes due 
Mr. Dunton." and said, "If Dimton will give me flfty days, I will flx up one 
of his notes." E. L. McGowan testitled as foUows: "Jefferson came to me 
some time in .luly, 1891, and informed me of the advertisements of sales, and 
that Col. (îantt had advised him that said notes and trust deeds were void, 
and that as we had a trust deed on same lands, next in order to theirs, to 
secure notes anr* accounts and indorsements, we should enjoin the sale, and 
hâve thèse mortgages caneeled. He and I went to the office of McDowell & 
McGowan. where he went over the facts relatlng to said prior mortgages and 
our trust deed on the lands. .Tudge McDowell advised the flling of a bill, 
which we agreed to. McDowell & Jefferson advised the employment of D. A. 
Scott, of Friarpoint, Miss., to assist in the cases. We accordingly employed 
Scott in the cases, and paid him $500; .Tefferson stating that Col. Gantt was 
his regular attorney, and would assist in the cases. Jefferson at flrst sug- 
gested and desired the bills filed in our name, but, after a full discussion of 
the matter with Scott, it was determined to file the bills in the name of Jeffer- 
son; but it was well understood by Jefferson, and so declared by him, that 
the suit was instituted principally for our beneflt; and we paid ail the ex- 
penses, amounting to over $1.200." W. W. McDowell testifled to an inter- 
view with J. ï. .Tefferson and B. L. McGowan that led to the filing of the bill 
in Jefferson's name In Mississippi. The suggestion was flrst made to flle the 
bill in tlie name of the two firms,— Toof. McGowan & Co. and Brooks, Neely 
& Co.,— but it was finally concluded to flle it in Jefferson's name. "We were 
not employed by Jefferson. or paid any fee by him. * * * S. H. Brooks 
and H. M. Neely are members of the flrm of Brooks, Neely & Co. I went to 
see them at the request of Jefferson, who had, I believe, talked to them about 
going on the bond, as J. C. Neely, as he claimed, had agreed to make the 
bond, but was ont of the city. When I called on them, I told them that it 
was important to make the bond speedily, so as to prevent the sales of the 
land. and that Jefferson said he had arranged with ,T. C. Neely to make the 
bonds, or something to that effect, but that he was absent. I explained the 
probable risks They would incur. They said but little, but said they woidd 
consult about the matter and décide, and did sign the bond, but I don't re- 
member to hâve seen him further on the subject; and, while I went there at 
tlie reqnest of Jefferson, I felt tliat I was representing my client in my efforts 
to secure bond, and in that sensé I was representing Toof, McGowan & Go., 
altliough I would not hâve gone if Jefferson had not requested me. Mc- 
Gowan may liave been présent when .Tefferson made the request, and I think 
he knew that I was going." D. A. Scott, witness for défendants, testifled 
"that in the litigatian he did not represent Brooks, Neely & Co. Witness was 
employed by .Tefferson many months before his services were engaged by Toof. 
Mctiowan & Co., but always considered himself as Jefferson's attorney, inci- 
dentally representing Toof, McGowan & Co." 

The foregoing is substantially ail the évidence. Thereupon, on motion ot 
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the défendants, the court gave a peremptory Instruction to the Jiiry, Instruct- 
Ing them to flnd for the défendants— the court holding that the notes and trust 
deeds under whleh the plaintifC clafmed title to the lands in controversy were 
a >few York contràct, and absolutely vold, under the laws of that state; to 
the giving of which instruction the plaintifC at the time èxcepted. The in- 
struction of the court to flnd for the défendants is assigned as error. 

T. M. Miller, J. H. Watson, and G. T. Pitzliugh, for plaintiff in error. 
D. A. Scott and H. D. McKellar, for défendants in error. 

Before FARDEE, McCOEMIOK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the facts, delivered the opin- 
ion of the court. 

Both parties to the suit deraign title from J. T. Jefferson. The 
title of the plaintiff in error is deraigned from a deed of trust executed 
prior to the dates of the deeds of trust from which the défendants in 
error dérive their title. The title of the former therefore must pre- 
vail, unless it is shown to be dëfective and inoperative. The argu- 
ment of the case was devoted in part to the question as to what law, 
on the subject of usury, governed the contracta between Jeffereon, the 
mortgagor and maker of the notes, and the trustée and the payée of 
the notes; that is, by what la^y were the notes and mortgage to be 
construed? The Mississippi law authorized the charge of interest at 
the rate of 10 per cent, per annum; the Tennessee law, only 6 per 
cent.; the New York statutee, only 6 per cent.; and the statu tes of the 
latter state made void, for usury, any securities bearing a higher rate 
of interest. The view we take bf the case presented by the record 
makes it unnecessary, in our opinion, to décide that question. If it 
be conceded that the deed of trust executed by Jefferson to Wheeler 
in 1886 was subject to the défense ofûsury, either under the laws of 
New York or Tennessee, does it foUôw that the infirmity in the mort- 
gage will be fatal to the deed made, on foreclosure? An injunction 
suit had been brought by Jefferson, or in Jefiferson's name, against 
F. W. Dunton and B. J. Martin, the substituted trustée, to avoid the 
mortgage, for usury. The chancery court of Coahoma côuhty, Mise., 
in which the bill was filed, had decided that |4,909.06 was due on the 
mortgage, after reducing the interest to conform to the laws of Ten- 
nessee. The court dissolved the injunction, so as to permit a fore- 
closure for the sum f ound to be due. An appeal was taken to the 
suprême court of Mississippi, which affirmed the decree of the chancery 
court. The trustée then sold the real estate, in conforraity to the 
power contained in the deed of trust. His action had the judicial 
sanction of the court of last resort in the state where the land to be 
sold was situated. At the sale the plaintiff in error, George S. Edgell, 
became the purchaser, at |5,000, paid the purchase money, and re- 
ceived a conveyance from the trustée. The mortgage has performed 
its function. By the sale the sum adjudged due on the notes is paid. 
The original contract has been executed. This is not a suit to collect 
the mortgage or notes. Both are paid. This case is ejectnJent, and 
inTolves only the right of possession, which is hère dépendent on the 
légal title to the land. A party who was a stranger to the original 
transaction has intervened. The purchaser at the sale, who has paid 
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the purchase money, thereby discharging the mortgage, is before the 
court, and his rights are to be considered. 

We are confronted with this question: After the adjudication in 
the Mississippi courts, under the circumstances shown in the record, 
and the foreclosure of the mortgage, the purchase of the property, and 
payment of the purchase money, and the conveyance by the trustée, 
can the question of usury in the mortgage be raised in the action of 
ejectment to defeat the légal title of the purchaser? 

Foreclosure under the power of sale given in a mortgage or deed of 
trust cuts off the equity of rédemption as fuUy as foreclosure by de- 
cree of court. Mortgage Co. t. Sewell, 92 Ala. 168, 9 South. 143. 

The case of Jackson v. Henry, 10 Johns. 185, was an action of eject- 
ment. The défendant claimed as purchaser at a mortgage sale made 
under a power given in the mortgage to the mortgagee. The plain- 
tiff proved that the mortgage was given for a loan on which usurious 
interest had been reserved. After citing several English cases, Kent, 
C. J., who delivered the opinion of the court, said: 

"The principles of public pollcy, and the security of titles, are deeply con- 
cerned In the protection of such a purchaser. If the purchase was to be de- 
feated by the usury in the original eontract, it would be difflcult to set bounds 
to the migchief of the précèdent, or to say in what sequel of transactions, or 
through what course of successive aliénations, and for what time short of 
that in the statute of limitations, the antécédent defect was to be decreed 
cured or overlooked, so as to give quiet to the title of the bona flde purchaser. 
The ineonvenience to title would be alarming and enormous. The law has 
ahvays had a regard to derivative title, when fairly procured; and though It 
may be true, as an abstract principle, that a derivative title cannot be better 
than that from which it was derived, yet there are many necessary exceptions 
to the opération of this principle." 

When this décision was rendered the New York statute against 
usury declared the usurious security "utterly void," but the court re- 
fused to apply the statute to defeat the purchaser at the mortgage 
sale, who was sued in ejectment. 

In Mumford v. Trust Co., 4 N. Y. 463, an effort was made, in chan- 
cery, to invalidate a mortgage, for usury, which had been foreclosed. 
The court said: 

"The mortgage is satisfied. It has performed its office. There is the end of 
it. New rights hâve been acquired by thèse proceedings, and a new relation 
cTeated between thèse parties, which neither ia at liberty to départ from without 
the consent of the other." 

The court held that the parties, after foreclosure, were estopped from 
setting up usury. 

In Elliott V. Wood, 53 Barb. 306, Jackson v. Henry, supra, is quoted 
approvingly, and the principle applied to mortgaged "property situ- 
ated out of the state" of New York. The court held that: 

"If the mortgagor allows the property to be sold under a foreclosure, without 
talving the necessary steps to avoid the mortgage, an innocent purchaser can- 
not be affeoted by the alleged usury." 

In Tyler v. Insurance Co., 108 111. 58, the court said: 
"If the malcer of a deed of trust, and his subséquent incumbraneer, permit a 
sale of the premises to be made by the trustée for the principal, and usury in- 
cluded, they will be estopped from afterwards insisting on usury to defeat the 
sale. By permittiug the sale they will be regarded as assenting to it, and the 
payment of the usury." 
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In the case of De Wolf v. Johnson, 10 Wheat. 368, the question of 
usury was considered. "It was not eontended that in the immédiate 
contraet on which the bill was founded there was any usurious taint 
belonging to that transaction itself. The ground taken was usury 
in a transaction, anterior by two years, out of which the mortgage in 
question drew its origin, and from which the usurious taint was siip- 
posed to be transplanted. * * *" In considering this question, 
and in holding that usury could not be set up, the court said: 

"Again, it Is perfectly established that the plea of usury, at least 80 far as 
landed security is concemed, is Personal and peculiar; and however a third 
person, having interest in land, may be affected incidentally by a usurious con- 
traet, he cannot taise advantage of the usury." 

Tlie following cases, in principle, sustain the same view, — tliat the 
foreclosure cuts otï the considération of the question of usury: Per- 
kins V. Conant. 29 111. 184; Carter v. Moses, 39 111. 539; Bell v. Fergus 
(Ark.) 18 S. W. 931. 

Mr. Jones, in his work on Mortgage», quotes Chief Justice Kent's 
opinion in Jackfr'on v. Henry, supra, approvingly. "Under usury laws 
which make void securities affected witli usury, the question arises-^ 
what lirait is there to the effect of the statute? Does a foreclosure of 
the mortgage, and a sale of the mortgaged property to a third person, 
terminate the right of the mortgagor to avail himself of the usury, or 
do the conséquences still attend the property, so that the purchaser's 
title may be rendered void?" Having asked thèse questions, the 
learned àuthor adopts Lord Kenyon's and Chief Justice Kent's an- 
swers to them, — that the infirmity of usury cannot be raised againsc 
the purchaser after foreclosure. 1 Jones, Mortg. (5th Ed.) § 646, cit- 
ing Cuthber-t v. Halev, 8 Terra R. 390; Jackson v. Henry, 10 Johns. 
185. 

If a mortgage may be attacked for usury after foreclosure, when 
• would the right to make such attack be barred? It would produce too 
much uncertalnty of title to say that the attack could be made at any 
time within the statute of liraitations applicable to real actions. If the 
attack be permitted at ail after foreclosure, it would logically hâve no 
other lirait. Such a rule would encourage unjust litigation, promote 
perjury, and lessen the salable value of real estate where a mortgage 
foreclosure was noted on its abstract of title. To avoid thèse consé- 
quences, it must be held, on principle and authority, that when a mort- 
gage on real estate, not usurious on its face by the lex loci rei sitœ, 
is foreclosed by decree of court or by a power of sale, the conveyance 
to the purchaser cannot be subject to attack for usury in the mort- 
gage. 

It is immaterial whether the deed of trust, and the notes secured 
by it, are to be treated as Mississippi, New York, or Tennessee con- 
tracts. In any event, on the record before us, usury, if it exist^d in 
the original transaction, would not affect the title of the plaintift in 
error. 

The circuit court erred in instructing the jury to flnd for the défend- 
ants. On the case made in the record, the peremptory instruction 
might well hâve been given in favor of the plaintiff. The judgment 
is reversed, and the cause remanded for a new trial. 
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L. BUCKI & SON LTJMBER CO. t. ATLANTIC LUMBER CO. 

(Circuit Court of Appeals, Fiftli Circuit. April 25, 1899.) 

No. 783. 
1. Cross Appeal— Dismissal. 

Wliere cross appeals are taken, or where eaeh party reserves a bill of 
exceptions and sues eut a writ of error, both appeals or both writs sliould 
be heard at the same time; and if cross appellant or plaintiffi in error 
suing out tlie second writ is not ready, without fault, when the first ap- 
peal or writ is called, on showing of proper diligence a reasonable post- 
ponement will be had, so tliat the assignments can be heard at the same 
time. 
8. Same. 

Where one suing out a cross appeal on the hearing of the first appeal 
does not asli for a postponement, or show diligence, so that it can l)e heard 
with the other appeal, as one case, as provided by Cir. Ct. App. Rule 25 
(31 C. C. A. clxvi.; 90 Fed. clxvi.), it will be dismissed. 

In Error to the Circuit Court of the United States for the Southern 
District of Florida." 

II. Bisbee, for plaintiff in error. 

E. H. Liggitt and J. F. (rien, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This was an attachment suit brought 
by the Atlantic Lumber Company against the L. Bucki & Son Lumber 
Company, and resulted in a verdict and judgment in favor of the 
former and against the latter for |8,988.37. The Atlantic Lumber 
Company ârst sued out a writ of error, and in thie court the judg- 
ment was afflrmed; the opinio^ of the court being filed January 3, 
1899. The L. Bucki & Son Lumber Company also reserved a bill 
of exceptions on the trial, and sued out a cross writ of error; and 
the case on that writ was argued March 13, 1899, and is before the 
court for considération. After the delivery of the opinion affirm- 
ing the judgment on the first trial in this court, both parties made 
applications for a rehearing, and it was pending thèse applications 
that the case was argu'ed on the second writ of error. The records 
and assignments of error hâve been carefuUy examined, and we are 
of opinion that no error has been committed prejudicial to either 
party, and that justice will be awarded either by an afflrmance of 
the judgment on the cross writ of error, or by its dismissal. 

An appeal or writ of error will be dismissed by the court, on its 
own motion, where it is not prosecuted with the diligence required 
by law or the rules of the court. Grigsby v. Purcell, 99 TJ. S. 505. 
This is especiallv applicable to cross appeals. Clift v. Kuhn, 52 U. S. 
App. 178, 26 C.*'C. A. 130, and 80 Fed. 740; The S. S. Osborne, 105 
U. S. 447. The verdict and judgment were entered on the 7tli of 
May, 1898; but a motion for a new trial was made, and not disposed 
of by the court until June 'U). 1898. The bill of exceptions taken 
by the plaintifî in error herein was signed Novenibei' 7. 18!)8. Tb;^ 
writ of error issued November 10, 1898. The transcript was ceriifiid 
by the clerk of the circuit court Xoveniber 2(i, 1898, and liled in tlils. 
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court November 28, 1898, after the beginning of the présent term of 
this court. , The printed record was flled January 7, 1899, after the 
opinion on the flrst trial in this court (92 Fed. 864) had been deliv- 
ered. Where cross appeals are taken, or where each party to a 
suit reserves a bill of exceptions and sues out a writ of error, an 
orderly administration of the law requires that'both appeals or both 
writs be hear;^ at the same time. A cross appellant or a plaintifE 
in error suing out a second writ should be required to prosecute 
his appeal or writ with such diligence as to enable the court to hear 
the entire case at once. If, without f ault on his part, he was not 
ready when the first appeal or writ was called, on proper application, 
showing diligence, a reasonable postponement might be had, so that 
the assignments of error of both sides could be heard at once. Ttie 
rules of appellate courts usually provide for but one hearing of both 
appeals. Cir. Ct. App. Kule 25 (31 C. 0. A. clxvi.; 90 Fed. clxvi.); 
Sup. Ct. Rule 22. And in many jurisdictions, either by statute or by 
rule of court, on cross appeals or cross writs of error both parties are 
permitted to assign errors on the same record. Eev. St U. S. § 1013. 
This court bas no rule to that eflfect, but rule 25 expressly provides 
that "croes appeals ehall be argued together as one case." Such is the 
usual practice. 2 Fost. Fed. Prac. (2d Ed.) p. 1017, | 491. A practice 
permitting two hearings of such cases would cause muchincouvenience 
and delay in the administration of the law. A party who appears only 
as appellee or défendant in error can only appear to défend the decree 
or judgment assailed by his adversary. The Slavers, 2 Wall. 398; 
The Stephen Morgan, 94 U. S. 599; Loudon v. Taxing Dist., 104 U. S. 
771i . If the judgment should be reversed, the party would probably 
notjieed to prosecute his cross appeal or writ, if the reversai secured 
a newituiâl. If it was afflrmed, as in this case, he bas succeeded in 
his contention as appellee, and shoulâ abide the reeult. , Under proper 
rules of procédure, one cannot be permitted to hold his own exceptions 
in reserve, and prosecute them to à décision, or not, as may be to his 
interest, after the décision on his adversary's assignments of error. 
The twenty-flfth rule of practice in this court will be so applied as 
to prevent this resuit. 

In cases of cross appeals or cross writs of error, both must be heard 
as one case. Where, during the trial, both parties reserve excep- 
tions, the one suing out the second writ of error should prosecute it 
with such. diligence as to ha,ve it heard with the flrst. If he should 
not be ready when the .flrst is called, on timely application, showing 
no want of diligence, a postponement would be had, so that the rule 
could be complied with by hearing both appeals or writs as one case. 
The writ of error is dismissed. 
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In re ABRAHAM. 

BERNHBIMER v. BRYAN, Marshal. 

(Circuit Court oî Appeals, Fifth Circuit. April 25, 1899.) 

No. 797. 

Bankruptct — Appeal and Rbvibw— Appbalable Orders. 

An order or decree of the district court in bankruptcy, c n summary pro- 
ceedings to try the tltle to property in tlie possession of a purcliaser from 
the hanlirupt's voluntary assignée, and claimed by creditors as belonging 
to the esta te, is not appealable, under section 2.5 of the banlsrupt act; but 
the remedy of the party aggrieved is by pétition for the exercise by the 
circuit court of appeals of its jurisdiction to "superintend and revise, in 
matter of law, the proceedings of the inferior courts of banlsruptcy," un- 
der section 24b. 
Same. 

Where an appeal from an order of the district court in banlsruptcy was 
allowed by the judge thereof, and ail parties concerned had due and 
actual notice, and the record brought up présents ail the facts in issue 
and the action of the court thereon, but the order in question was not ap- 
pealable, the circuit court of appeals may permit the appellant, in lieu of 
bis appeal, to file a pétition for revision of the proceedings in the district 
court, and, on due notice thereof to parties entitled, proceed in the exer- 
cise of its revisory jurisdiction, or may, under spécial circumstances, con- 
sider the case on its merits in like manner as if a formai pétition had been 
presented and due notice thereof given. 
Samb— Pétition for Revision. 

In analogy to the rules governing the allowance of appeals and writs of 
error, a pétition for revision by the circuit court of appeals of proceedings 
in the district court in bankruptcy may be presented to, and allowed by, 
the Judge of the district court or any one of the judges of the circuit court 
of appeals. It should show, with reasonable clearness, the action of the 
court below which the petitioner seeks to hâve revised, and reasonable 
notice thereof should be given to the adverse party. 
Samk — Jurisdiction dp Courts oe Bankruptcy— Summary Proceedings. 

Pending the hearing on a pétition in Involuntary bankruptcy against a 
debtor who had made a gênerai assignment for the beneflt of his credit- 
ors, petitioning creditors applied for an injunction forbidding the assignée 
to sell the property in his possession, but the writ was refused, without 
préjudice, for the reason that the pétition therefor was not verified and 
no bond was given; whereupon the assignée, before the adjudication in 
bankruptcy, but without leave of the bankruptcy court, sold the prop- 
erty at public auction to appellant. After adjudication, on pétition of 
creditors, the district court ordered the marshal to seize the property in 
the hands of appellant, and ruled the latter to appear witbin 10 days and 
propound his claim to the property in question, and, on his appearance 
and answer, adjudged that he had no title to the property, and ordered 
him to pay over the proceeds of portions thereof which he had sold at 
retail. Hdd, that the court of bankruptcy had no jurisdiction to try the 
title to the property in question on summary proceedings of this character. 
Samb. 

Where an insolvent debtor makes a gênerai assignment for the beneflt 
of creditors, and is afterwards adjudged bankrupt on that ground, it 
seems that the trustée in bankruptcy cannot recover from the assignée the 
property assigned, or its proceeds, on summary pétition in the court of 
bankruptcy, but must proceed by plenary action, at law or in equity, in 
the proper state or fédéral circuit court. 

Fer Pardee and McOormick, Circuit Judges. Parlange, District Judge, 
dlssenting. 
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■6. Same — ITnlawful Seizure op Property — Damages to Claimant. 

Where petitioniug creditors in a case of involuntary bankruptcy, after 
the adjudication, procured from ttie district court an order under wliicli 
tlie marshal seized property in ttie liands of a tliird person, who liad pur- 
claased tlie same from tlie assignée in a voluntary gênerai assignment pre- 
viously made by tlie banlirupt, and the circuit court of appeals, on appeal 
by such purchaser, ' adjudgéd that tlie Issuance of sueh order was un- 
warranted, and the seizure thereunder unlawful, and that possession of 
the goods must be restored to the claimant, held, that he should be allowed 
eosts, counsel fées, and damages oceasioned by the seizure and détention 
of the property, to be fixed by the district court and paid by the petition- 
ing creditors, and secured by a lien in his favor on the distributive share 
of the banlsrupt's estate to which such creditors should be entitled. 

Parlange, District Judge, dissenting. 

Appeal from the District Court of the United States for the Middle 
District of Alabama. 

On December 12, 1898, the following pétition was presented to the 
district court of the United States for the Middle district of Alabama, 
in bankruptcy : 

"Your petitioners, the undersigned creditors of D. Abraham, the banljrupt 
in thls cause, respectf ully show unto your honor that heretofore, to wit, on 
the 12th day of December, 1898 (same day), upon a pétition heretofore filed 
by them in this cause, the said D. Abraham was by this court adjudicated 
a banlirupt, withln the true Intent and meaning of the act of congress entitled 
'An act to establish a unif orm systenl of banicruptcy throughout the United 
States.' That on, to wit, the 29th day of October, 1898, and prior to said 
adjudication, the said D. Abraham executed and delivered unto H. O. David- 
son a deed of assignment by which he executed unto said Davidson ail of hls 
property and efCects, for the equal beneflt of his creditors. That, upoa the 
delivery of said deed of assignment to him, the said H. C. Davidson entered 
upon the exécution of said trust. That afterwards, as required by the laws 
of the State of Alabama, the said Davidson filed an inventory of ail of the 
property coming Into his possession as assignée in the oiflce of the register 
in chancery of Montgomery, Ala., by which inventory it is shown that the 
estate of the said D. Abraham conslsted mainly of a stoeli of goods, wares, 
merchandise, and boolc accounts located in a storehouse, No. 10(3 Dexter ave- 
nue. That appraisers were àppointed by the said register in chancery to 
appraise said property, and, in accordance with said appointment, they ac- 
cordlngly appraised ail the effects of the said D. Abraham and made a return 
thereof to said chancery court. That the appraisement of said property, as 
fixed by said appraisement, is the sum of, to wit, $7,900. That on, to wit, 
the 7th day of November, 1898,. your petitioners filed in this court their orig- 
inal pétition, praying that said Abraham be adjudicated a bankrupt, upon the 
ground that he executed and delivered said deed of assignment; and, upon 
the flling of said pétition in this court, your petitioners are advised by counsel, 
and therefore aver, that thls court obtained jurisdlction over said estate of 
said Abraham, and it was the duty of the said H. C. Davidson, as assignée of 
said Abraham, to hold ail of the property and effects of the said Abraham in 
his possession, subject to the orders and decrees of this court; but the said 
Davidson, disregarding the authority and jurisdlction of this court, proeeeded 
to sell and dispose of said property, and did dispose of the same, for a sum 
greatly less than the appraisement as made by said appraisers. That the 
purçhasers of said property Hâve been in possession of the said stock of goods, 
wares, and merchandise for several days, selllng and disposing of the same 
at retail trade, and at such priées aS' said purçhasers claim to be bankrupt 
priées. Your petitioners are informed and believe, and upon infonnation 
aver and state, that said property was sold for greatly less tban its value, and 
that, uniess this court makes au order requiring that the said property be 
taken immédiate possession of, your petitioners and ail other creditors of riie 
said Abraham wlll be greatly damaged thereby, and the pro rata share to 
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which they are entitled out of the e£Eects o£ the said D. Abraham will be great- 
ly lessened. Your petitioners therefore pray that your honor make an order 
requiriûg L. J. Bryan, the marshal of the JÎiddle district of Alabama, to take 
charge of ail the property and efCects belonglng to the said D. Abraham, at 
■ the time of the maklng of his deed of assignment to the said H. C. Davidson, 
wherever the same may or can be found; and further requiring the said H. 0. 
Davidson to deliver to the said L. J. Bryan, as marshal, the books of accounts, 
papers, choses in action, and any other property or efCects which may be in 
his possession belonglng to the said D. Abraham; and further authorizing 
the said L. J. Bryan, as marshal, to take possession of ail of the property sold 
by the said H. O. Davidson, as assignée, to L. Bernheimer, or to any one else, 
and which is particularly located in said storehouse known as 'No. lOfi Dexter 
Avenue,' in the city of Montgomery, Ala.; and that the said L. J. Bryan, as 
marshal, be required to hold ail of said property so coming luto his possession 
until the further orders of this court." 

On the foregoing pétition, and on the same day it was presented, 
the court made the following order : 

"The pétition of A. C. Barler Manufacturing Co. et al., wherein they pray 
for an order in said cause requiring L. .T. Bryan, the marshal of the Middle 
district of Alabama, to take possession of the property of the banlirupt in this 
case, coming on this day to be considered by the court; and it appearing from 
said pétition that, after the filing of the original pétition in this cause praying 
that said Abraham be ad.iudicated a bankrupt, H. C. Davidson, to whom the 
said D. Abraham had before the tiling of the original pétition made a deed of 
assignment for the benefit of ail of the said Abraham's creditors, did sell and 
dispose of certain property and effects of said D. Abraham for a sum greatly 
less than its value, and without any authority or direction from this court, 
and that said property is now in possession of the purchasers and being dis- 
posed of by them; and it further appearing to the court from said pétition 
that the creditors of the said D. Abraham will be greatly damaged unless said 
proi)erty is taken possession of by this court; and it further appearing 
from said pétition that it is necessary to the interest of the creditors of the 
said D. Abraham that this court take possession of ail the property and effects 
of the said D. Abraham: Now, therefore, it is the opinion of the court that 
said pétition should be granted; and It is aceordingly ordered, adjudged, and 
decreed that L. J. Bryan, the marshal for the Middle district of Alabama, take 
immédiate possession of ail the property and effects owned by the said D. 
Abraham at the time of the making of said deed of assignment, wherever 
tlie same may or can be found; and, further, tliat he demand and receive from 
H. C. Davidson, as assignée, the boolis of accounts, papers, or auy other ef- 
fects of said Abraham which may be in the possession of the said Davidson 
as assignée; and, further, that he demand, receive, and take possession of 
ail the property sold by the said Davidson as assignée to L. Bernheimer, or 
any one else, and which may now be particularly located in that certain store- 
house on Dexter avenue, in the city of Montgomery, known as 'No. 106,' and 
that the said L. J. Bryan, as such marshal, hold ail of such property, so com- 
ing into his possession, until the further orders of this court." 

Under this order, and on the same day, the marshal seized the stock 
of goods then in the possession of Louis Bernheimer, the purchaser 
at the assignee's sale ; and on the marshal's report of the seizure, and 
his pétition for instructions in référence to his disposition of the goods, 
the court, on the next day, December 13, 1898, made the following 
order: 

"This cause coming on to be heard on the pétition of the marslial for in- 
structions in référence to goods seized by him under a former order of this 
court, and the same being considered by the court, it is ordered that Louis 
Bernheimer he notifled to appear before this court within 10 days from the 
date hereof, and propound any claim he has to tlie goods so seiwd, or to any 
part thereof, or. failing therelu, that he will be decreed to hâve no claim or 
03 F.— fâ 
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right thereto. The marshal is directed to retaln possession of ail said goods 
untn f nrther orders of thls court. The clerk of thls court will issue, and cause 
to be ser^'ed on sald Bernheimer, a copy of ttiis order." 

On December 17, 1898, the petitioning creditors submitted to the» 
bankruptcy court the foUowing: 

: "Yoijr petitloners, the undersignçd creditors of D. Abraham, respectfully 
shô-nr unto your honor tbat on, to wit, the 29th day of October, 1898, the said 
D. Abraham did make and deliver a deed of assignment to H. C. Davidson, 
who is a résident citizen of Montgomery city and county, and state of Ala- 
bama and district aforesald; that thereafter, on, to wit, the 7th day of No>- 
vember, 1898, your petitioners dld flle in this honorable court a pétition al- 
leging that the saJd D. Abraham had eommltted an act of bankruptcy in exe- 
cutlng sald deed of assignment, and asked that the sald D. Abraham be de- 
clared and adjudged a banknipt under the act of congress entitled 'An aet 
to establish a uniform System of bankruptcy throughout the United States'; 
that thereafter, to wit, on the 12th day of December, 1898, sald pétition coming 
on to be heard, after a considération of the évidence, the sald D. Abraham 
v^as by thls court duly adjudged a bankrupt, within the meaning of said act 
aforesaid. Your petitioners further show that, after the flling of thelr said 
pétition In bankruptcy agalnst the sald D. Abraham, and in disregard of the 
proceedings therein pending, the said H. G. Davidson did, as your petitioners 
are Informed and believe, on. or about, to wit, the 17th day of November, 
1898, tum over to and deliver to one L. Bernheimer ail of the stock of goods 
which belonged to the estate of the sald D. Abraham, and whlch were located 
in storehouse No. 106 Dexter avenue. In the city of Montgomery, Ala., said 
district aforesald; that thereafter the said L. Bernheimer, who is a résident 
citizen of the city and county of Montgomery, state of Alabama, and said dis- 
trict aforesaid, did, In disregard of the proceedings pending In this court, 
proceed to sell, transfer, and deliver, largely for cash, sald stock of goods as 
aforesaid. Your petitioners are Informed, and upon such Information show, 
that the said stock of goods, at the tlme the said Bernheimer took possession 
thereof, was worth, to wit, the sum of about $10,000. Your petitioners are 
informed and believe, and upon such information show, that the said L. Bern- 
heimer sold large quantitles of said goods while the same were in his posses- 
sion, to wit, frôm November 17, 1898, up to and during December 12, 1898, 
when the balance of sald stock was taken, by an order of this court, Into the 
hands of the marshal of thls court Your petitioners are informed and believe 
that the said L. Bernheimer received from said sales and transfers of goods 
which belonged to the estate of said D. Abrahanl large sums of money. Your 
petitioners are informed and believe, and upon such information show, that 
the said L. Bernheimer, at the tlme he took possession of said stock of goods, 
had knowledge of the proceedings in bankruptcy in this honorable court agalnst 
the sald D. Abraham. Your petitioners are advised by counsel, and upon such 
advlce and information show, that the sald L. Bernheimer, as agalnst thèse 
petitioners In bankruptcy, did not and could not acquire tltle to the property 
of the said D. Abraham, and that said moneys so received by the said L. 
Bernheimer from sales and transfers of said property and goods belong to 
the estate of the sald D. Abraham, bankrupt. The premises considered, your 
petitioners pray that an order m&y be Issued by this honorable court directed 
to said L. Bernheimer, calllng on him to file with the référée In bankruptcy, 
on a day named, a swom statement of ail moneys which the said L. Bern- 
heimer haS received from the sale or transfer of said goods of D. Abraham 
owned by hirù at the tlme of making hls sald deed of assignment, as weU as 
such évidences of Indebtedness as he may hâve received from any one for such 
sales, and that the said référée hold a référence to ascertain and report the 
correctness of such statement, and await the further orders of this court." 

The record sent up to us does not expressly show what order was 
made by the bankruptcy court on this last application of the petition- 
ing creditors. It, however, sufficiently appears, from the further ac- 
tion taken, that an order was granted in conf ormity with the prayer. 



U) RE ABRAHAM. 



771 



On December 23, 1898, Bernheimer submitted to the court the fol- 
lôwing: 

"And now cornes Louis Bernhelmer, and in obédience to tlie command of 
said court issued on tlie IStti day of December, 1898, and served on sald 
Bemtieliner on said date, commanding him to appear bef ore said court and 
propound liis daim to the goods seized by tlie marshal of sald coiu:t under a 
former order of said court in the said banliruptcy proceedings, and propounds 
hls daim thereto, as follows: That on, to wit, the 29th day of October, 1808, 
the said David Abraham made a gênerai asslgnment of ail of his property, 
ineluding said goods seized by said marshal while in the possession of claim- 
ant, for the benefit of his creditors; that one H. O. Davidson was named as 
assignée under said assigmnent, and was by the terms thereof relieved of 
giving any bond as such; that on the 7th day of November, 1898, certain cred- 
itors of the said Abraham flled their pétition In this court asliing that sald 
Abraham be adjudged a bankrupt; that after said day and date the same 
creditors flled their pétition in thls court praying that said H. G. Davidson, as 
such assignée, be required to appear before said court, and show cause why 
he should not be restrained from selling the sald goods so asslgned to him; 
that, in obédience to the order issued by said court, said Davidson dld appear 
before the said court, and, showlng cause satisfactory to the court, said rule 
was discharged, and sald court decllned to make the order prayed for restrain- 
ing him from selling sald goods, on the ground that said pétition was not 
swom to and no bond given, and said pétition was dismissed without préju- 
dice; that thereupon said Davidson, as such assignée, proceeded to sell sald 
goods at public auction for cash, in the dty of Montgomery; that this clalm- 
ant being advised by counsel learned In the law, and who were perfectly con- 
versant wlth ail the facts In the case, bought the said goods from the sald 
Davidson at and for the price of three thousand flve hundred dollars, whlch 
was a fair, just, and reasonable price therefor; that claimant pald the sald 
Davidson, as such assignée, the fuU sum of three thousand flve hundred dol- 
lars in cash for sald goods, and went into Immédiate possession thereof, and 
has been in the possession of the same untU he was deprlved thereof by the 
said marshal under the orders of thls court; that claimant never intended to 
interfère in any way with the process of this court, or wlth any property of 
said bankrupt, but was advised that he was at liberty to purchase said prop- 
erty under the sale made by said Davidson. Claimant represents to this 
honorable court that if he is deprlved of thèse goods, and If the said David- 
son is allowed to keep the money paid him by claimant as the purchase price 
of said goods, claimant's position In the premises will be one of great hard- 
ship and loss to him; that, under the terms of said asslgnment, said Davidson 
wUl be compelled to pay the money paid by claimant to him for such goods 
to the creditors of the said Abraham, ineluding the sald creditors who peti- 
tioned to hâve said Abraham declared a bankrupt, and the conséquences will 
be that both the goods which the claimant purchased in perfect good faith 
and by advice of counsel will be held and sold again for the benefit of said 
creditors, and the money which claimant paid for said goods will also be used 
and pald out for their benefit Claimant respectfully submits to the court his 
claim in this l>ehalf. He asks the court's protection in the premises, and 
that it will issue such rules and orders In the premises as may be necessary 
to such protection. He further asks that the creditors of said bankrupt estate 
be remitted to the fund derived by said Davidson from claimant for the pur- 
chase price of said goods. Claimant prays, also, that In default of such or- 
der, or if he is mistaken in the relief prayed for, that your honorable court 
wiU issue a rule that the said Davidson be ordered to pay into this court the 
fuU amount derived by him from claimant as purchase money of said goods, 
and that same be paid over to claimant, who thereupon ofiCers ta rescind sald 
purchase and to waive ail further claim to sald goods." 

On December 24, 1898, Bernbeimer made further showing to the 
bankruptcy court, as follows: 

"Answer of L. Bernhelmer, daimant, to pétition requiring him to account 
for and turn over to the marshal proceeda of sale of certain goods, etc.: The 



tr2 



93 FEDERAL REPORTER. 



daîmaiit,. Louis Bernheimer, respectfully represents to the court that, as pur- 
chaser of the stock of goods formerly belonging to said bankrupt, under a sale 
thereof made by H. 0. Davidson, to whom said bankrupt had assigned said 
goods, he èiitered Into the possession thereof. That whlle in such possession, 
and in the regular course of trade, and before the inarshal of this court, in 
obédience to its order heretofore issued, seized said goods, claimant sold a por- 
tion thereof, and received the proceeds of such sales. That the daily sales 
made by him of such goods were as folio ws: * * *; amounting in the 
aggregate to two thousand seven hutidred sixty eight and *o/ioo dollars. That, 
at the time of the purchase by clalmànt from said Davidson, he also bought 
the exemptions allowed by law to said bankrupt under the laws of the state 
of Alabama and under the act of congress entitled 'An act to establish a uni- 
form System of bankruptcy throughout the United States,' approved July 1, 
1898. The amount of said exemption is one thousand dollars, which claim- 
ant, as such purchaser from said bankrupt, clalms as exempt from any process 
for the payment of the debts of said banltrupt. Olaimant claims ail of said 
goods as his own under said purchase, as stated in his claim flled under the 
order of this court on the 22d day of Decembçr, 1898, but which was decided 
against him by this court on said date. And this answer is made without any 
préjudice to his claim to said goods, but as a part of the proceedings on his 
said propounded claim. That he bas paid out of said sales, for expenses of 
elerks, Insurance, and other necessary expenses, the sum of three hundred 
and ten and i»/ioo dollars, and returned twelve and ^o/ioo dollars to pur- 
ehasers, leaving a net balance of $1,434.80." 

To the showings or answers thus made by Bernheimer the petition- 
ing creditors demurred on the same day each was respectively filed, 
on the f oilowing grounds : 

(1 and 7) Because he shows no tjtle to the property which would be good 
against their rights; (2) because at the time of his alleged purchase the court 
of bankruptcy had acqulred jurisdiction of the property; (3) because at the 
time of the sale by the assignée both the assignée and the purchaser had 
actual knowledge of the âling of the original pétition of thèse petitioners and 
of the proceedings thereon pending; (4, 5, and 6) because the making of the 
deed of assignment was an act of bankruptcy, void as to thèse petitioning 
creditors; (8) because this court has no jurisdiction to try and détermine ques- 
tions between the assignée and the purchaser at the assignee's sale. 

On December 24, 1898, the court of bankruptcy entered its decree as 
follows: 

"The matter of the claim of Louis Bernheimer to certain goods in the posses- 
sion of the marshal of this court, and to the proceeds of the sales of other 
goods made by said Bernheimer belonging to the estate of said bankrupt, 
coming on this day to be heard on the said claims and on the demurrers there- 
to filed by the petitioning creditors In said bankrupt proceedings, It is eousid- 
ered by the court that the said demurrers be, and the same are hereby, sus- 
talned; and the said Bernheimer deelining to amend or plead further, and 
facts being made to appear to the satisfaction of the court, it is ordered, 
adjudged, and decreed that the said Louis Bernheimer acqulred no title to the 
said goods, or to the proceeds of the sales thereof, made by him under the 
purchase of said goods from H. C. Davidson, as assignée of said banknipt, 
superior to the titie of the creditors of said bankrupt' s estate. It is further 
ordered that the said Louis Bernheimer pay over to the marshal of this court, 
to await the further orders of this court, ail the proceeds of the sales (as may 
be ascertained by thé référée and approved by the court, as stated hereinaf ter) 
made by him of any of the goods purchased by him of said H. C. Davidson, 
as assignée of said bankrupt, D. Abraham; and that it be, and is hereby, re- 
ferred to H. Booth, Esq., référée, to hold a refei'ence, giving ail parties dvi« 
notice, and ascertain and report to this court the amount of such proceeds." 

On the application and prayer of the purchaser, Bernheimer, for an 
appeal to the circuit court of appeals, and for the allowance of a su- 
persedeas, the district court made the following order: 



IN RE ABRAHAM. 



773 



"And now, on Deeember 24, 1898, it is ordered that the appeal and super- 
sedeas be allowed as prayed for." 

On the same day the jiidge approved the bond for appeal and eu- 
persedeas. The assignment of errors was flled on January 14, 1899. 

Gordon Macdonald, for appellant. 

G. F. Mertins, John D. Kouse, and Wm. Grant, for appellee. 

Befor& PAEDEE and McCORMICK, Circuit Judges, and PAE- 
LANGE, District Judge. 

McCOEMICK, Circuit Judge, after stating.the case as above, deliv- 
ered the opinion of the court. 

The assignment of errors is to the effect that the court erred in its 
rulings on the demurrers, and présents this question : Did the district 
court, as a court of bankruptcy, hâve jurisdiction to try the title to 
the goods involved in this controversy by summary proceedings, seiz- 
ing the goods, and requiring Louis Bernheimer, the purchaser at the 
assignée'» sale, by a rule entered against him to appear before that 
court within 10 days, and propound any elaim he had to the goods, 
or any part thereof, or, failing therein, that he be decreed to hâve no 
claim ôv right thereto? The appellee moves to dismiss this appeal: 
(1) Because the decree sought thereby to be reviewed is not such a 
judgment as may be appealed from under the provision of the bank- 
rupt act; (2) that the order or decree sought to be reviewed is a sum- 
mary order, and not appealable to this court; (3) that the order or 
decree is not a final decree, and, for that reason, is not appealable. 

By the first section of the bankrupt act of 1867 the district courts 
were constituted courts of bankruptcy, and were given original juris- 
diction in ail matters and proceedings in bankruptcy, which jurisdic- 
tion they were authorized to exercise as well in vacation as in term 
time, and it was made to extend to ail cases and controversies arising 
between the bankrupt and any créditer or creditors who claimed any 
debt or demand under the bankruptcy; to the collection of ail the 
assets of the bankrapt; to the ascertainment and liquidation of the 
liens and other spécifie claims thereon; to the adjustment of the vari- 
oùs priorities and conflicting interests of ail i)arties; to the marshal- 
ing and disposition of the différent fonds and assets so as to eecure 
the rights of ail parties, and due distribution of the assets among ail 
the creditors; and to ail acts, matters, and things to be done under 
and in virtue of the bankruptcy until the final distribution and settle- 
ment of the estate of the bankrupt, and the close of tlie proceedings 
in bankruptcy. To which was added, by the act of 22d of June, 1874, 
that the court having charge of the estate of any bankrupt may direct 
that any of the légal assets or debts of the bankrupt, as contradis- 
tinguished from équitable demands, shall, when such debt does not 
exceed f 500, be collected in the courts of the state where such bank- 
rupt résides having jurisdiction of claims of such nature and amount. 
By the second section the several circuit courts of the United States 
were given a gênerai superintendence and jurisdiction of ail cases 
and questions arising under the act, and wece authorized upon bill, 
pétition, or other proper process of any party aggrieved to hear and 
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détermine the case as a court of equity, except when spécial provi- 
sion is otherwise made in the act. This power and jurisdiction was 
to be exercised either by the court or by any justice thereof, in term 
tiine or vacation. The circuit courts were also given concurrent ju- 
risdiction with the district courts of ail suits at law or in equity 
brought by the assignée in bankruptcy against any person daiming 
an adverse interest, Or by such person against the assignée toucbing 
any property or rights of property of the bankrupt, transférable or 
vested in such assignée. This last provision, as amended by the act of 
June 22, 1874, now appears as section 4979 in the Revised Statutes. 
By section 8 it was'provided that appeals may be taken to the circuit 
courts in ail cases in equity, and writs of error may bé allowed from 
the circuit courts to the district courts in cases at law, under the 
jurisdiction created by the bankrupt àct, when the debt or damage 
claimed amôùnted to more thail $500; and any supposed créditer 
whose claiih was wholly or in part rejected, Or an assignée who was 
dissatisûed with the allowance of a claim, could apjpeal from the 
décision of the district court to th^ circuit court on certain terms, 
conditions, and limitations, npt neceS^ary to notice hère. By section 
9 it was provided that in cases arisîig under the act rio appeal or writ 
of error shaU be allowed in any case from the circuit courts to .the su- 
prême court of the United States, unless the matter in dispute in such 
case shall exceed |2,000. Amended by act of February 6, 1875, so as 
to read $5,000. At the time of the passage of this act the conditions 
in this country were unprecedented. The immense proportions of the 
Cîivil War, the silspengion of spècie payments, the volume of paper 
currency issued hy the national treasury and national banks, the large 
disbursements. by government, the destruction by abolition of prop- 
erty in slaves in the 15^ states which had theretofore recognized such 
property in so many diillions of colored people, i;he throes of recon- 
struction, and the morbid activity wMch the liberàted energy of more 
than a million vétéran soldiers, with faculties quickened and strung 
to the highest key by the intensity of the protracted civil strife, had 
stimulated, and for a time sustained, had brought our commercial 
interests to that agonizing crisis of almost universal bankruptcy which 
raised a clamor for sjpeedy liquidation. To meet thèse transcendent 
conditions, the provisions of the act of 1867 went beyond the terms 
of any previous law. When the courts of bankruptcy were opened,, 
the office of circuit judgé hâd not been re-establi,shed. The dockets 
of the suprême court were large, and growing, ând eeverely taxed the 
time and strength of the circuit Justices, Their résidence at the na- 
tional capital then rendered them more remote from, iand more difift- 
cult to be reaChed by, parties to bankruptcy proceedings than it 
would noW. They could visit each district, at the most, once only in 
every two years, for suçh brief peripd and labors as their service on 
the suprême bench then permitted, On the lOth day of April, 1869, 
the office of circuit judge in each of the nine circuits was re-estab- 
lished, and in due time flllëd by àppointment. Thereafter the gênerai 
superintendencé of the circuit court became more efficient, and the 
jurisdiction ofthose courts on appeal or writ of error acquired more 
practical value, and wa;s more invoked. Immediately upon the tak- 



IN RE ABRAHAM. 



775 



ing elïect of the act, the dockets of the courts of bankruptcy became 
crowded. The most able and careful judges of the district court, 
pressed by urgent conditions and argument, with little call or time to 
donbt, began to extend summary procese and proceedings so as to 
meet ail individual cases presented. Tbe growlng weight of précè- 
dent thus nourished by their own practically unreviewable or ac- 
tually unreviewed décisions carried their jurisdiction to that point 
where a few years later it became burdensome and dangerous to ail 
persons engaged in agricultural, manufacturing, or commercial pur- 
suits, and dealing to any considérable estent on crédit. By the aid 
of the court of bankruptcy, or without its aid, the efforts of individ- 
uale to better their position in trade and other industries caused a 
strong reaction to set in, and the conditions which had excused and 
rendered tolerable the exercise of exorbitant jurisdiction by the courts 
of bankruptcy began to disappear. Commercial transactions acquired 
a more healthy tone. With some variableness of symptoms, and occa- 
sional relapses, more or less severe, the country was steadily recover- 
ing, and approaching specie payment, and a sound normal basis of 
dealing and crédit. The summary processes and proceedings in bank- 
ruptcy were no longer so much needed or used for the relief of honest 
debtors,' or the protection of creditors against the fraudulent dealings 
of dishonest insolvents, but came to be used rather for the too rigor- 
ous enforcement of collections against honest and substantially sol- 
vent, but temporarily embarrassed, dealers. Provision had been made 
for the resumption of specie payments to take eflect on January 1, 
1879. On the 7th day of June, 1878, congress passed the act which. 
repealed the bankrupt law, to take effect on September 1, 1878. 
Thereupon varying insolvent laws, embracing more or less bankruptcy 
features, were restored or established in most of the différent states. 
The force of the bankruptcy features of thèse laws was, of neceesity, 
limited in its opération to the territory of the respective states, except 
so far as it could be and was extended by the consent of creditors. 
It soon became apparent that the country had substantial need of a 
national act to establish a uniform system of bankruptcy throughout 
the United States. Strenuous efforts began to be made both in and 
ont of congress to secure such action on its part as would meet this 
need. Numerous bills were drawn with elaborate care, studiously 
constructed on the lines of the previous law and the décisions under 
it. It was attempted to frame a bill that would be permanent in its 
bénéficiai opération, adjust itself to the varying conditions of trade, 
and be free from ail oppressive features or needless rigor. This effort 
was maintained in congress from session to session, but the recollec- 
tion of the effect of summary proceedings in bankruptcy under the act 
of 1867 was so vivi'd and répugnant that it prevented or delayed for 
a period of 20 years the action of congress, so much needed, and so 
urgently sought. 

t^ome cogent reasons combined or coincided to lead the judges of 
the courte of bankruptcy to take and hold libéral views as to the ex- 
tent of their jurisdiction in matters of bankruptcy. More than in 
other matters, this jurisdiction appeared to be the jurisdiction of the 
judge, as distinguished from that of the court. In thèse matters there 
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seemed.tQ be little raom, if any, for sucli distinction. ,,;At any point 
witliîii his district, and àt any timé, — in term time or vacation, — in 
opeh iÇGurt or in ciiamt)ers, he was an'tliorized to exercise this jurisdic- 
tion tb ah extent and in a ma;çmer well calculated to evolvè the un- 
cbnsçioûs or conscious tho'uglit thàt lie wâs tiie court of bankruptcy. 
Thé judge of the court pf bankruptcy not ônly presided alone in tlie 
district court in the exercise of ail the other jurisdiction of that court, 
but he could, and generaïly, did, préside alone in the circuit court, 
arid exercise ail the original jurisdifîtion of that, court, except its juris- 
diction to take, on due application,' a gênerai superintendénce of ail 
cases a^id questions ari-siog in the courts of bankruptcy under the 
bankrupt act. Thus, where original jurisdiction in bankruptcy pro- 
ceedings could be conducted in a summary manner, the exercise of 
such jurisdiction was exclusively his, and in ail matters affecting the 
bankrupt's estate, in which légal proceedings were required to be 
by plenary suit or action, when the same were pending in the circuit 
court, he could, and in açtual practice generaïly did, préside alone. 
His action in thèse plenary causes in the circuit court could only be 
reviewed by the suprême court, and by it only in such cases as in- 
volved a matter of sufBcient amount in value to support an appeal or 
writ of error. From many of the districts the suprême court was 
very far away in point of distance, and, whether far or near, the 
day at which it could reach and décide a case on appeal or writ of error 
was indeiinitely remote, ^ Therefore parties and counsel were reasoû- 
ably inclined to acquiesce in the yiews of the judge of the court of 
bankruptcy, even where they were not (as they more often were than 
otherwise) interested, and urgent to extend his jurisdiction to meet 
the exigenciee of the case they had or represented. Howèver, after 
the lapse of some years, cases begah to reach the dockets of the su- 
prême court. And, after the substantial final settlement by the subor- 
dinate courts of the great bulk of the business that arose under the act, 
the suprême court began to reach the cases on its dockets which in- 
volved the construction of the act, and to announce décisions mark- 
ing the boundaries of the jurisdiction it conferred, and the manner of 
procédure in its exercise. Thèse décisions settled that most matters 
ànd proceedings in bankruptcy were to be heard and adjudicated in 
a summary way, but that the gênerai jurisdiction thus to proceed did 
not extend to çpntroversies by an assignée in bankruptcy agàinst any 
person clàiming an adverse interest, or by such person against such 
assignée touching any property or rights of property of the bankrupt 
transferred tô or vested in the assignée; that such controversies, 
where they could not be settled otherwise than by légal proceedings, 
could be prdsecutèd only .by plenary suits at law or in equity. Smith 
V. Mason (Dec. Term, 1871) 14 Wall. 419. Of thèse plenary suits the 
circuit courts were given concurrent jurisdiction witli the district 
courts of thé same district. This lânguàge of section 2 necessarily 
implies, either that the, district court had. jurisdiction in such matters 
under the geiieral gran't în section 1, or it confers such jurisdiction 
on that court. It was bel d in Goodall v. Tuftle, 7 N. B. R. 193, Fp-j. 
Cas. No. 5,533, that section 2 did not confer it. It seems also to imply 
thât only the circuit courts and the district courts had original juris- 
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diction in such cases. It doubtiess so appeared to the commissioners 
who prepared the revision of the statutea of the United States, and to 
the committees of congress which examined the same before it was 
adopted by an act approved June 22, 1874, for in section 711 of the re- 
Tiskm it is declared: "The jurisdicti<Mi vested in the courts of the 
United States in cases and proceedings herrinafter mentioned, shall be 
exclusive of the courts of the several states: * * * Sixth, of ail 
matters and proceedings in bankruptcy." And in the act of June 22, 
1874, amending the act of 1867, it was, as we hâve seen, deemed neces- 
sary to provide that the court having charge of the estate of any 
bankrupt mav direct that any of the légal assets or debts of the bank- 
rupt, as contradistinguished from équitable demands, shall, "wheh 
such debt does not exceed $5Q0, be collected in the courts of the state 
where such bankrupt résides having jurisdiction of claims of such na- 
ture and amount. The reason for this provision doubtiess was' that 
the gênerai original jurisdiction of the fédéral courts vpas limited to 
controversies involving matter in value to the amount of |500 or more. 
In one case decided at the October term, 1875, it vs'as assumed in the 
opinion of the court that the state courts may undoubtedly be resorted 
to in cases of ordinary suits for the possession of property or the col- 
lection of debts which had vested in the assignée in bankruptcy. 
Lathrop v. Drake, 91 U. S. 516. At the same term it was held that 
the jurisdiction conferred upon the fédéral courts for the benefit of an 
assignée in bankruptcy is concurrent with, and does not deveet, that 
of the state courts in suits of which they had full cognizance. Eyster 
V. Gaff, Id. 521. As highly instructive, and pertinent to our Lnquiry, 
we quote some of the language of the opinion in the case last cited: 

"The opinion seems to hâve been quite prévalent In many quarters at one 
time that the mcanent a man Is declared bankrupt the district court which 
bas so adjudged draws to itself by that act not only ail contre^ of the bank- 
rupt'8 property and crédits, but that no one can litigate wlth the assignée 
contesied rights in any other court, except in so far as the circuit courts hâve 
concurrent jurisdiction, and that other courts can proceed no further in suits 
of which they had a t that time full cognizance; and it was a prévalent prac- 
tice to bring any person who contested with the assignée any matter growlng 
out of dispnted rights of property or of contracts into the bankrupt court by 
the servie* of a rule to show cause, and to dispose of their rights in a sum- 
mary way. This court has steadlly set Its face against this view. The debtor 
of a bankrupt, or the man who contesta the right to real or personal property 
with him, loses none of those rights by the bankruptcy of his adversary. The 
saibé -courts remain open to him in such contests, and the statute has not 
devested those courts of jurisdiction in such actions. If it has, for certain 
classes of actions, conferred a jurisdiction for the benefit of the assignée in 
the circuit and district courts of the United States, it is concurrent wlth, and 
does not devest, that of the state courts." 

The same questions were involved in other cases pending in the 
Bupreme court, and at the next term (October term, 1876) were 
elaliorately argued by counsel, closely scrutinized by the court, and 
fully discussed in its opinion, prepared and delivered by the same 
judge who had been the organ of the court in delivering its opinion in 
Lathrop v. Drake; and the doctrine which was assumed in the opinion 
in that case, and which was distinctly held in Eyster v. GafE, was ad- 
hered to, and the gênerai principle was announced that, where juris 
diction may be conferred on the United States courts, it may be made 
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exclusive where not bo by the constitutiôB iteelf, but, if exclusive 
jurisdictioa be neither express nor implied, the state courts hâve con- 
current jurisdiction whenever, by their own constitution^ they are 
compétent to take it. Glaflin v.Houseman, 93 U. S. X30. By the 
second section of the act of July 1; 1898, the district courts, as courts 
of bankruptcy, are inveeted with such jurisdiction at law and in equity 
as will ènàble them to exercise original jurisdiction in bankruptcy 
proceedings in vacation, in chambers, and during their respective 
terms, to "(7) cause the estâtes of bankirupts to be collected, reduced 
to money, and distributed, and détermine controversies in relation 
thereto, exeept as herein otherwise provided." It is provided by sec- 
tion 23: 

"(a) The United States circuit courts shall hâve Jurisdiction of ail controver- 
sies at law and in equity, £is distinguished f rom proceedings In bankruptcy, 
between trustées as such and adverse GlaJmants concerning the property ac- 
quired or clalmed by the trustées in the same manner and to the same ex- 
tent only as though bankruptcy proceedings had not been instltuted and such 
controversies had been between the bankrupt and such adverse claimants. 

"(b) Suits by the trustée shaJl only be broùght or prosecuted in . the courts 
where the bankrupt, whose çstate is being adminlstered by Sjuch trustée, 
might hâve brought or prosecuted them if proceedings in baijkruptcy had not 
been instltuted, uniess by consent of the proposed défendant." 

By section 67e it is provided that ail con voyances, transfers, as- 
signments, or incumbrances of his property, or any part thereof, made 
or given by a person adjudged a bankruptj^ under the provisions of 
this act, subséquent to the passage of this act, and within four months 
pribr to the fllihg of the pétition, with the intent and purplose on his 
part to hinder, delay, or defraud his croditOrs, or any of them, shall 
be null and void asagainst the creditors of such debtor, exeept as to 
purchasêrs in good fàïth and for a |>reSent fair considération; and ail 
property of the debtor ç6nveyed,transferred, assigned, or incumbered 
as aforesaid shiall, if he be adjudged a bankrupt, and thé same is not 
exempt from exécution and liability for debts by the law; of his domi- 
cile, be aûd fèmain a part of the assets and estate bt the bankrupt, and 
shall pa^^.tO his gaid trustée, whose duty it shall be torëcover and 
reciaim; the; same, by légal proceedings or otherwise, for the beneflt 
of the cieditors. 

Itis provided by section 26a: ]'■ '; 

"XUe^ trustée may, pursuaat to the directions of the court, submlt to arbitra- 
tlon any controversy arislng Ib the settlement of the estate.", .;,. 

Section. 2Ta.:'. ■ , , ■ 

"The trustée may, with the approval t)f the court, corûprômlse any contro- 
versy arislng in the administration of the, egtate upon such terms a,8 he may 
deem for the best Interest of the estate." 

By clause 3 of section 2, the courte of bankruptcy haVe authority to 
%ppoint receivers or the marshâls, upon application of parties in inter- 
est, in case the court shall flnd it absolutely necessar^, for the préser- 
vation of estâtes, to take charge of thé'p^bperty of bàhkrùpts after the 
flling of the pétition and until it is diSmiSsed or the trustée is quali- 
âed. • • •" 

By section 3e it is provided: 
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"Whenever a petttlon Is flled by any person for the purpose of havlng an- 
other adjUdged a bankrupt and an application is made to take charge ol and 
hold the property ot the alleged bankrupt, or any part of the same, prior to 
the adjudication and pendlng a hearfng on the pétition, the petitioner or ap- 
pUcant shall file in the same court a bond wlth at least two good and sufficient 
suretles who shall réside wlthin the jurisdlctlon of said court, to be approved 
by the court or the judge thereof , in such sum as the court shall direct, con- 
ditioned for the payment, In case such pétition la dismlssed, to the respondent, 
hls or her Personal représentatives, ail costs, expenses, and damages occ£^ 
sloned by such seizure, taking, and détention cf the property of the alleged 
bankrupt. If such pétition be dismlssed by the court or wlthdrawn by the 
petitioner the respondentï or respondents shall be allowed ail costs, counsel 
fées, expenses, and damages occasioned by such seizure, taking, or détention 
of such property. Counsel fées, costs, expenses, and damages shaU be fixed 
and allowed by the court, and pald by the obligors in such bond." 

Section 69a provides: 

"A judge may, upon satisfactory proof, by afBdavit, that a bankrupt agalnst 
whom an involuntary pétition bas been flled and is pending has committed 
an act of bankruptcy, or has neglected, or is neglecting, or Is about to so 
neglect hls property, that it has thereby deteriorated, or is thereby détériorât- 
Ing, or is about thereby to deteriorate in value, issue a warrant to the mar- 
shal to seize and hold It subject to further orders. Before such warrant Is 
issued the petitioners applying therefor shall enter into a bond In such an 
amount as the judge shall fix, with such sureties as he shall approye, con- 
ditioned to indemnify such banlu-upt for such damages as he shall sustaln in 
the event such seizure shall prove to hâve been wrongf ully obta;ined." 

Trustées are vested, by opération of law, with the title of the bank- 
rupt as ôf the date he was adjudged a bankrupt, with exceptions not 
necessary to notice. Section 70. Trustées thus vested with title are 
chargea to "collect and reduce to money the property of the estâtes for 
which they are trustées, under the direction of the court, and close up 
the estate as expeditiously as is compatible with the best interest of 
the parties in interest." Section 47a, cl. 2. And receivers or the 
marshal may be appointed to discharge the duties of trustées until 
trustées are appointed. 

We hâve thus grouped together the provisions of the présent law 
which appear to bear on the subject of our inquiry. We hâve no- 
ticed in the opening part of this opinion the extensive and appar- 
ently exclusive jurisdiction that was given by the act of 1867 to the 
national courts over the subject of proceedings. in bankruptcy and 
of cases arising out of such proceedings. Under the présent act, if 
the bankrupt has his principal place of business, résides, or has his 
domicile in the United States, the adjudication of his bankruptcy and 
the proceedings therein must be in the district where he has so had his 
principal place of business, his résidence, or his domicile for the pre- 
ceding six months, or the greater portion thereof. The gênerai rule 
is that a person can be sued in the United States courts only in the 
district whereof he is an inhabitant, and no suit can be brought in those 
courts unless the matter in dispute exceeds, exclusive of interest and 
costs, the sum or value of $2,000. It is therefore apparent that, as a 
gênerai rule, ail controversies at law and in equity, as distinguished 
from proceedings in bankruptcy between trustées, as such (or other 
duly appointed and empowered représentatives of the bankrupt's 
estate), and adverse clairaants concerning the property acquired or 
claimed by the trustées (or other duly appointed and empowered rep 
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resenlativeis Qf the estate), whiçh cannot be, or are net, adjusted bv 
negotiation, arbitration, or compromise, must be abandoned by the 
trustées or adjudicated in the state courts, unless by consent of the 
proposed défendant suit can be brought in a United States court. If 
we concède or .àssujme that the making of a deed of gênerai assignment 
within four moisiths pf the adjudication in bankruptcy, which, by the 
express ternis of. the law, is an act of bankruptcy, wholly invalidâtes 
the deed, so thàt no title can pa:ès thereby, as against the grantor's 
creditors, no matter what may be its térms or the avowedand appar- 
ent in tent of tl)é parties as shown by the deed (a concession which we 
are not now prepared to make and do not make, except for the pur- 
poses of the argument), the property and assets thereby attempted to 
be conveyed aî-è precisely such assèts and estate as it is made the duty 
of the trustée to recover and reclaim "by légal proceedings, or other- 
wise." "Whatever the words "or otherwise" may embrace, it can hard- 
ly be seriously contended that they embrace such summary proceed- 
ings in bankruptcy as the issuance of a spécial warrant to the marshal 
to seize the goods, and the service of a rule upon the claimant to corne 
before the court of bankruptcy and render an account, and make resti- 
tution for the value of any portion of such goods eo attempted to be 
transferred to him which hâve been sold or otherwise disposed of by 
him. Such a ; constructipii would render more than nugatory sur- 
plusage the language, "by légal proceedings." If, therefore, we were 
restricted in our view to the terms of section 67e, it would cle^rly 
appear therefrom that, "by légal proceedings," must be intended con- 
troversies at law and in equity, as distinguished from proceedings in 
bankruptcy. But our view is not limitèd to the terms of section 67e. 
Oonceding that the deed of assignment is invalid, and that no title 
paSsèd to the assignée, or from him to the adverse claimant, as against 
the grantor's creditors, then, such title ae the bankrupt had at the time 
of making thé assignment vested fully in the trustée, and might and 
doubtless often would be surrendered to him on demand. If such de- 
mand was refused, the act itself, as we hâve seen, provides for arbi- 
tration or compromise of the controversy. If thèse fail, and resort 
must be had to légal proceedings, the adverse claimant is entitled to 
his day in court, and in that court in which the bankrupt could hâve 
brought suit against him for the recovery of the property and assets. 
The fact that the bankrupt might be estopped and fail of securing a 
recovery in no manner changes the aspect of the question as to the 
court in which a suit for such recovery could be brought by him. He 
would hâve a right to sué and to show, if he could, that title did not 
pass by the making and delivery of the deed. That is precisely what 
the trustée has to show, or, to state it more guardedly, the converse 
of that is precisely what the adverse claimant has the right to try to 
show, namely, that title did pass to him under the deed and by the sub- 
séquent action of the assignée. 

As already intimated, no, question as to the validity or invalidity of 
the title of Bernheimer to the goods which he claims to hâve acquired 
from the assignée under thé deed of assignment is now before us, or 
in any manner tobe concluded or affected by what we décide, or what 
we say in decidîng the question of law that we are coneidering and 
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which we stated at the opening of tlils opinion to be, did the district 
court, as a court of bankruptcy, hâve jurisdietion to try the title to the 
goods involved in this controversy by summary proceedings, seizure 
of the goods, and a rule to account entered against the adverse claim- 
ant? It seems clear to us that, under the act of 1867, the district 
courts, as courts of bankruptcy, were not invested with jurisdietion to 
proceed in that way in such cases as this, and that the whole ténor of 
the présent law forbids the assumption and exercise of such jurisdie- 
tion. 

We are now to consider more directly the question presented by the 
motion to dismiss. By the act to establish circuit courts of appeals, 
this court has appellate jurisdietion to review by appeal or by writ of 
error final décision in the district courts in ail cases other than those 
in which appeals or writs of error may be taken direct to the suprême 
court, unlesis otherwise provided by law. Appeals may also be taken 
to this court in the same cases from certain interlocutory orders or 
decrees rendered by the district court. By section 2ôa of the présent 
bankruptcy law, appeals may be taken in equity cases in bankruptcy 
proceedings from the courts of bankruptcy to this court in the follow- 
ing cases, to wit: (1) From a judgment adjudging or refusing to 
adjudge the défendant a bankrupt; (2) from a judgment granting or 
denying a discharge; and (3) from a judgment allowing or rejecting a 
debt or claim of f 500 or over. Such appeal shall be taken within 10 
days after the judgment appealed from has been rendered, and may 
be heard and determined by this court in term time or vacation, as the 
case may be. The judgment, order, or deeree appealed from in this 
case is not embraced in either of the three classes of cases as just re- 
cited from the statute. It was not rendered on an original independ- 
ent bill in equity, nor in a proceeding ancillary thereto. If consid- 
ered in référence alone to its terms, its provisions for being put into 
immédiate exécution, if not in effect self-executing, give it the élé- 
ments of a final deeree, within the statutes and décisions under which 
appeals are taken from decrees in ancillary proceedings in an equity 
suit. We do not, however, consider it necessary in this case to décide 
whether an appeal can be taken from that judgment as from a final de- 
eree in equity. 

Section 24b provides: 

•'The several circuit courts of appeals shall hâve jurisdietion in equity, 
either interlocutory or final, to superintend and revise in matter of law the 
proceedings of the several inferior courts of bankruptcy within their juris^ 
diction. Such power shall be exercised on due notice and pétition by any party 
aggrieved." 

The second section of the act of 1867 provided that the several cir- 
cuit courts of the United States, within and for the districts where 
the proceedings in bankruptcy shall be pending, shall bave a gênerai 
superintendence and jurisdietion of ail cases and questions arising 
under the act ; and, except when spécial provision is otherwise made, 
may, upon bill, pétition, or other proper process of any party aggrieved, 
hear and détermine the case as a court of equity. The powers and 
jurisdietion hereby granted may be exercised either by said court or 
by any justice thereof in term time or vacation. By section 8 of that 
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act, it was provided that appeals may be taken f rom the district court 
to thé circuit court in four classes of cases named, but that no appeal 
eball be aHôwed unless it is claimed and notice given thereof witMn 
10 days after the entry of the decree or décision appealed from. In 
a case presented to the circuit court in which Chief Justice Chase was 
at the time presiding, it appeared that certiain judgments or orders 
were rendered by the district court on the 16th of March, 1869; that 
the petitioners, as soon as thèse orders came to their knowledge, prayed 
an appeal in the name and with the approval of the assignées, and im- 
mediately gave notice of their appeal. The time for fllihg the bond 
on appeal was extended by the oJder of the district judge until the 
18th of April, and on the 14th an order was passed showing that the 
assignées had flled their bond in thé penalty of |10,000. On the 6th 
of May, the assignées informed the èounsel for the jpetitioners that they 
would not allow the use of their names in the prosecution of this ap- 
peal. "The petitioners therefore ask [the date of presenting their 
pétition does not appeàr in thè opinion] in considération of the surprise 
occâsioned, to them by this information, and also upon the ground that 
no appeal from the Order of the district judge in such a case as that 
before him is allowed by the act, that the court will give them leave to 
file their pétition now presented,. and grant them appropriate relief." 
The chief justice reviewed the provisions of the statute, and held that 
the order riiêntioned in the pétition was one from which no appeal 
could be taken, and drew the inévitable conclusion "that it is one 
which may bé reviewed in the exercise of the power of gênerai super- 
iutendence, or that it cannot be reviewed at ail." He then proceeds to 
discuss the power of gênerai euperintendence conferred on the circuit 
courts, and concludes his review thereof thus: 

"The exercise of this gênerai Jurisdictlon is not placéd by the act under 
spécifie régulations and restriction llke the proceeding by appeal or writ of 
error. It was doubtless thought most advlsable to leave its régulation to 
the discrétion of the court and to the rules to be prescribed by the suprême 
court. As yet the suprême court bas prescribed no rule conceming it, nor 
bas this court." 

Leave was granted to file the pétition. In re Alexander, 3 N. 
B. E. 6, Fed. Cas. No. 160. 

The gênerai orders in bankruptcy adopted and established by the 
suprême court, "under the powers conferred by the constitution andi 
laws on the suprême court of the United States, and particularly by 
the act of congress approved July 1, 1898, entitled 'An act to establish 
a unifonn System of bankruptcy throughout the United States,' " pre- 
scribe no rules or forms to guide or govern the exercise of this jurisdic- 
tion by the circuit court of appeals. If we may, or should, establish 
some rule or rules to regulate the same, we hâve not done so. In thia 
connection we again quote the language of Chief Justicp Chase in the 
caselast cited: 

"In the case before us, its exercise must dépend on the Sound discrétion of 
this tribunal. TJnreasonable delay in Invoking the superintending jurisdictlon 
should certalïily not be allowed; nor, on the other hand, Should such ex- 
cessive rigor be exerclsed that the ends of justice will probably be defeated." 

In the exercise of this discrétion, we must, of course, keep in view 
the terms of the statute. It déclares that the jurisdiction is in equity; 
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that it is either interlocutory or final, and to be exercised only in mat- 
ter of law. It prescribes no mode other than that it shall be on due 
notice and pétition of any party aggrieved. In the gênerai orders in 
bankruptcy, above referred to, there are both rules and forms for the 
framing of pétitions, but they relate to pétitions as defined in section 
1, cl. 20, which reads : 

" 'Pétition' shall mean a paper flled In a court of bankruptcy with a clerk 
or deputy clerk by a debtor praying for the benefits of this aet, or by creditors 
alleging the commission of an act of bankruptcy by a debtor thereln named." 

The words "due notice" do not prescribe the time or manner of giv- 
ing the notice, or the parties to whom it is to be given. AH the courts 
which are invested with appellate jurisdiction of controversies arising 
in bankruptcy proceedings are authorized to exercise their jurisdic- 
tion in term time or vacation, ae the case may be. By rule 36 of 
gênerai orders in bankruptcy it is provided that : 

"Appeals from a court of bankruptcy to a circuit court of appeals * • • 
shall be allowed by a judge of the court appealed from or of the court ap- 
pealed to, and shall be regulated, except as othei-wlse provided In the act, by 
the rules governing appeals in equity in the courts of the United States." 

The right of appeal, as given by the statute, can neither be enlarged 
nor restricted by the district court or by this court. The régulation 
of appeals is a régulation of jurisdiction. It was not without pur- 
pose, therefore, that the exercise of the superintending jurisdiction 
of this court is not placed by the act under spécifie régulations and 
restrictions, like the proceeding by appeal or writ of error. It seems 
clear to us, from a considération of the varions provisions of the act, 
and particularly of the clause conferring superintending and revising 
jurisdiction on this court, that it was the intent of congress that the 
exercise of such jurisdiction could be easily invoked by any party ag- 
grieved, and should be freely exerted by the circuit courts of appeals, 
without the hindrance of technical trammels. In analogy to the rule 
prescribed for allowing appeals, and to the practice in aUowing writs 
of error in cases at law, the pétition for revision may be presented to 
and allowedby a judge of the court of bankruptcy, or any one of the 
judges of this court. It should, with reasonable cleamess, show the 
action of the court which it seeks to hâve revised in matter of law, 
and reasonable notice thereof should be given to the adverse party. 
The appeal prayed for, allowed, and perfected in this case, bringing 
up, as it does, the record of the pleadings, which présent ail the facts, 
either verified by the petitioning creditors, whom the appellee repre- 
sents, and cannot be allowed to dispute, or averred by Bernheimer, and 
admitted by the demurrer, showing ail of the action of the judge 
thereon, including the last order from which the appeal was taken, 
may embrace more than it was necessary to put into a pétition for re- 
vision; but it clearly does embrace a sufflcient statement of the facts 
and action of the court thereon sought to be revised in matter of law. 
No question has been raised, or can be raised, ae to the sufiiciency of 
the notice. It is apparent from the proceedings that the appeal was 
prayed for and allowed in open court, in the présence of ail the parties 
or their attomeys, at the very instant that the judgment sought to be 
revised was announced. They thus had, or must be charged with, due 
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n-otice. We conclude that the motion to dismiss the proceedings in 
tMs court shoùld not be granted. 

. We couldji did we deem it necessarj, permit the party aggrieved 
now to file Ms pétition for the revision he seeks, and, upon due or 
reasonable notice thereof being girên to ail parties entitled thereto, 
proceed thereon, in the exercise of our jurisdiction. We hâve not 
deemed it necessary or meet in this case to hâve reeort to that course, 
but hâve proceeded to consider the case on its merits, in lilce manner 
as if a formai pétition had been presented, and due notice thereof 
given. ; Wemay not feel justifled in exercising our discrétion to the 
same extent in ail cases which may be brought to us in the future. 
The proceedings in this case in the district court were had before 
the gênerai orders in bankruptcy tooli elïect, or had been widely pub- 
lished, and become generally known to parties or counsel, or the 
judges of the inferior courts. The provisions of the act with référence 
to appeals to this court and to obtaining the superintendence and re- 
vision it may exercise are, in a meaeure, new; and précédents under 
the former law, if they were uniform (which they are not), could not 
be safely followed. It appears from the record that the deed of as- 
signment to Davidson was executed and delivered on October 29, 
1898; that the assignée at once entered upon the exécution of the 
trust, and, as required by the laws of the state of Alabama, flled in 
the proper state court an inventory of the property, which consisted 
mainly of the stock of goods in controversy in this proceeding, and 
appraisers were duly appointed, who appraised ail the effects covered 
by the assignment, and made return thereof to the state court; that on 
November 7th certain creditors of Abraham flled their pétition in 
the court of bankruptcy praying that Abraham be adjudged a bank- 
rupt; that thereafter the same creditors flled another pétition in that 
court, praying that Davidson be required to appear before the court, 
and show cause why he should not be restrained from selling the goods 
6Q assigned fo him; that, in obédience to this order, he did appear and 
show cause satisfactory to the court; that the rule against him was 
discharged, and, the court declining to grant the restraining order, ou 
the ground that the pétition therefor was not sworn t», nor any bond 
given, dismissed the pétition without préjudice; that thereupon David- 
son, as assignée, proceeded to sell the goods for cash in the city of 
Montgomery; that Bernheimer bought the same for the price of 
13,500, which he paid in cash, and went into immédiate possession of 
the goods on November 17th; that, clainiing to be the purchaser and 
owner of the goods, Bernheimer proceeded from day to day to sell 
portions of the same, in the regular course of business, from Novem- 
ber 17th up to and during December 12th; that on December 12th the 
marshal seized, under the spécial warrant on that day issued out of 
the court of bankruptcy, that portion of the goods still remaining in 
Bemheimer's possession ; that during the time Bernheimer was in the 
possession of the stock of goods he made sales thereof to the gross 
amount in value received therefor of |2,768.40; that at the time of 
his purchase from Davidson, Bernheimer bought from Abraham the 
exemptions allowed by the law of Alaba ua, the state of the bankrupt's 
domicile, amounting to the sum of 11,000; that during the time Bern- 
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ïieimer was making sale of the goods pûrchased from Davidson he paid 
out for clerks, insurance, and other necessary expenees the sum of 
1310.10, and retumed to purchasers the sum of |l2.50; that thèse 
three sums — 11,000 paid the bankrupt for his exemptions, the |3 10.10, 
and the |12.50, aggregating |1,322.60— leave a net balance of cash 
received by him from the sale of the goods purchased and received 
from Davidson of |l,44o.80; that the goods seized are now in the 
eustody of the marshal (the appellee), held for the benefit of creditors. 
The application of the petitioning creditors for the spécial warrant ob- 
tained in this case having been made on the same day, but after 
Abraham was adjudged a bankrupt, does not bring them within the 
lëtter of section 3e, nor of section 69a, the provisions whereof do not, 
therefore, literally denounce against them the penalty therein pre- 
scribed for wrongfully obtaining thereunder the seizure of the property 
of an alleged bankrupt; but, in the light of the construction which 
should be placed, and which we hâve placed, on the provisions of the 
bankrupt law, their application for the writ to seize, and the seizure 
thereunder of the goods in controversy, was a flagrant violation 
of the spirit of those provisions. Therefore, upon adjudging, as we 
do, that their application and the issuance of the writ thereon was 
wholly unwarranted, the seizure and holding of the goods unlawful, 
and that the possession thereof must be restored to the adverse claim- 
ant, it is our opinion that he should be allowed ail costs, counsel fées, 
and damages occasioned by such seizure, taking, and détention of the 
property so adversely claimed and held by him ; the counsel fées, costs, 
expenses, and damages to be fixed and allowed by the court of bank- 
ruptcy, and to be paid by the petitioning creditors ; to secure the 
payment whereof Bernheimer should be allowed a lien on whatever 
distributive share they may be entitled to receive out of the bankrupt'» 
eetate. It is our duty to prevent the springing up of a practice that 
will extend summary process and proceedings in bankruptcy to con- 
troversies between trustées or other parties to the bankruptcy proceed- 
ings and adverse claimants. Under the act of 1867 such a practice 
was prévalent in many quarters at one time, but it rested on opinions 
taking a view of the provisions of that act against which, as we hâve 
seen, the suprême court steadily set its face. As we construe the 
provisions of the présent law, they not only do not admit of such a 
view, or authorize such a practice, but carefully guard against it, and 
forbid it. 

It is ordered and decreed that the order, judgment, and decree ap- 
pealed from, rendered on December 24, 1898, be, and the same is here- 
by, reversed, and the cause is remanded to the district court sitting 
in bankruptcy, with instructions to dismiss the pétition of the credit- 
ors of D. Abraham, bankrupt, flled against the appellant, Louis Bern- 
heimer, on the 17th day of December, 1808, to vacate ail orders made 
thereon, and to restore to the said Louis Bernheimer the goods taken 
from his possession, and thereafter proceed in accordance with the 
view^s expressed in this opinion, and as equity may require. 

PAELANGE, District Judge (dissenting). The matter which the 
record in this case présents for décision is whether the creditors of the 
93 F.— 50 
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bankrupt could proceed summarily in the court of bankruptcy to 
compel the purçhaser at the sale of the bankrupt's property by tbe as- 
signée to deliver the property or its proceeds to the court of bankrupt- 
cy. Incidentally,. the right of the purchaser to appeal to this court 
Is contested. I concur fully in the conclusion reached by this court 
on the matters just stated, and which are, in my opinion, the only 
matters before this court for décision. The able and exhaustive 
opinion of the court shows that the court of bankruptcy was devoid 
of jurisdiction when proceeding against the purchaser as it did, and 
that the state court is the proper forum to settle the dispute between 
the purchaser at the assignee's sale and the bankrupt's creditors. The 
opinion of this court also shows that the purchaser, in coming to 
this court, mistook his remedy. It is clear that he should hâve pro- 
ceeded by pétition, and not by appeal. I agrée fully that the in- 
dulgence of this court in treating, of its own motion, the appeal as a 
pétition, is just and proper for the reasons stated ta the court's opinion. 
But I am constrained to dissent as to the intimation that the court of 
bankruptcy could not hâve taken possession of the bankrupt's estate 
prior to the sale, and while it was in the hands of the assignée ; and 
I must further dissent frqm the direction to the court of bankruptcy to 
proceed to decree damages, counsel fées, and costs against the credit- 
ors. The question whether a court of bankruptcy has power to take 
the bankrupt's property from his assignée is not before this court. 
The circuit courts of appçals for the Second and Eighth circuits hâve, 
without a dissent, held that the court of bankruptcy may take the 
property from the assignée,^ and both courts referred, in their own 
able opinions, to the equally able opinion of Judge Brown, in Ke Gut- 
willigj 90 Fed. 47^. ràie \vill of congress, in matters of bankruptcy, is 
paramount. On such a eubject a state statute could not prevail, and 
it is difficult to comprehend how aiiindividual may defeat, or even im- 
pede, the will pf congress. The assignée is the bankrupt's agent. I 
do not see hp:v|? the court of bankruptcy ia deprived of power over the 
bankrupt's property, because it is found in the hands of the bankrupt's 
agent. : But, be this as it may, it seems to me that the case before the 
court does not call in any manner for an opinion on the point, and that 
it would be wisier to defer a détermination concerning it i;intil it should 
corne up as a, ppntested issue. 

It also seen^B to me that the ooinrt of bankruptcy should not be di- 
rected to proceed to impose damages, counsel fées, and costs on the 
creditors. There is no such demand before us, either in the plead- 
ings or in the briefs. Litigants are usually careful to fisk for ail 
that they believe themselves to be entitled to, or that there is any 
probability of their recovering. They often ask too much, and very 
seldom, if ever, ask too little. Wliile I agrée fully, as has been already 
stated, that a proper indulgence has been shown the appellant in view 
of the inévitable uncertainty attendant upon the putting into opération 
of a new and complex law, I believe that some indulgence should 
also be shown the creditors, or, atileast, this court should not be so 
rigorous towards them as to impose upon them damages, etc., which 
hâve not been asked for. 

» In re GutwUUg, 92 Fed. 337; Davis t. Bohle, M. 325. 
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I do not understand this court to hold that the creditors cannot re- 
cover the bankrupt's property or its proceeds from the purchaser. 
'This court holds tliat such recovery cannot be had by summary pro- 
ceeding in the court of bankruptcy. It is évident that this court 
would not undertake to say what the state court should décide if a 
suit is brought there to recover the property or its proceeds from the 
purchaser, It may be that the state court will take the view that 
the sale is voidable. 

Section 69 and section 3e, referred to in the opinion of the court, 
both relate to bonds given to secure an alleged bankrupt against 
damages which may resuit to him from the seizure of his property. 
Neither section is intended to secure a person situated as is the pur- 
chaser in this case. No bond was given under either section. The 
bankrupt is not complaining of damages to his property. If bonds had 
been given under either of the sections just mentioned, he alone could 
hâve availed himself of them. 

Purthermore, I am far from being certain that the court of bank- 
ruptcy has jurisdiction to try the question of damages. As the court 
of bankruptcy has no jurisdiction to entertain the proceeding of the 
creditors, it is difflcult to see how that court has jurisdiction to inflict 
damages in that same matter. The suprême court has said that a 
court which has no jurisdiction of a case cannot even award eosts, or 
order exécution for them to issue.. Mayor v. Cooper, 6 Wall. 247; 
Smith v. Whitney, 116 U. S. 175, 6 Sup. Ct. 570; Elk v. Wilkins, 112 
U. S. 98, 5 Sup. Ct. 41. Under the very views so ably expressed by 
this court as to the restricted powers of the court of bankruptcy, I 
hâve grave doubts, to say the leaet, with regard to the power of the 
court of bankruptcy to cause to be framed and to détermine an issue 
between the creditors and the purchaser as to the damages. 



In re BtJDNIOK et al. 

(District Court, D. Massachusetts. May 1, 1899.) 

No. 191. 

1, Bankruptcy— Composition— Sbtting Aside. 

Bankruptcy Act 1896, § 13, providing that the judge of the court of 
bautruptcy may set aside a composition duly confirmed "if it shall be 
made to appear upon a trial that fraud was practiced in the procurlng of 
such composition, and that the knowledge thereof has corne to the peti- 
tloners since the confirmation of such composition," deflnes exclusively 
the ground upon whieh a composition may be vacated, and opérâtes as a 
limitation upon the gênerai grant of authority In section 2, cl. 9, whieh 
gives to the courts of bankruptcy jurisdiction to "set aside compositions 
and reinstate the cases." 

2. Samb. 

A composition In bankruptcy, duly confirmed by the court, wUl not be 
set aside, on the pétition of a creditor not charglng fraud, merely because 
such credltor's address was erroneously stated in the bankrupt's schedule, 
and consequently the créditer had no notice of the proceedings In bank- 
ruptcy, and did not prove his debt, and the same was not Induded in the 
composition. 

In Bankruptcy. 
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Josiah Boii, for bankrupts. 

Clarence P. Weston, for petitiôping créditer. 

LOWELL, District Judge. This is a pétition to set aside a com- 
position. The address of thé petitioning creditor was erroneously 
stated by mistake in the bankrupt's schedule, and hence the peti- 
tioner received no notice of the bankniptcy proceedings. He 
did not prove his debt, and the bankrupt's deposit did not cover 
any dividend thereon. It is contended by the bankrupt that the 
composition cannot be set aside except in pursuance of the provi- 
sions of section 13 of the bankrupt act; that is to say, unless 
fraud was practiced in the procuring of the composition, which 
is not charged in this case. The petitioner contends, on the other 
hand, that the court of bankruptcy bas the right to Tacate its 
own decrees when the same hâve been improperly made. 

Section 2 (9) of the bankrupt act gives the courts of bankruptcy 
"such jurisdiçtion at law and in equity as will enàble them to ex- 
ercise original jurisdiçtion in bankruptcy proceedings, to confirm 
or reject compositions between debtors and their creditors, and 
set aside compositions and reinstate the cases." Section 13 pro- 
vides that "the judge may, upon the application of parties in in- 
terest filed at any tinie within six months after a composition bas 
been conflrmed, set the same aside, and reinstate the case, if it shall 
be made to appear upon a trial that fraud was practiced in the 
procuring of such composition, and that, the knowledge thereof 
has corne to the petitioners since the confirmation of such compo 
sition." Is the authority given by section 2 limited by section 13 ? 
I think it is, and that, as the court has no power to conflrm or re- 
ject a composition except pursuant to section 12, so it has no power 
to set one aside except pursuailt to section 13. Were this not the 
case, section 13 would seem to be meaningless and useless. It 
has been suggested, indeed, that some eflect may be given to the 
section by construing it as limiting to six months the time within 
which a composition may be set aside on the ground of fraud; but 
this construction severely strains the language. If it were the 
true construction, then the judge might, because certain formal- 
ities had not been complied with, set aside a composition at any 
time, though, on the ground of fraud, he might not set it aside 
after six months had passed; and so the section would be con- 
strued to make formai error weightier considération than fraud 
for setting aside a composition. Again, if the construction sug- 
gested by the petitioner were correct, though the judge might not, 
after six months, set aside a composition upon the ground of fraud, 
if knowledge of the fraud had corne to the petitioners since the 
confirmation of the composition, yet, if the knowledge of the fraud 
had come to the petitioners before the confirmation, he might, if 
he saw fit, set the composition aside after any interval of time, 
however long. Upon the whole, it seems clear that section 2 (9) 
is intended to give the court of bankruptcy jurisdiçtion concerning 
compositions, but not in ahy way to détermine when composi- 
tions shall be conflrmed and when set aside; that section 38 (4) lim- 
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its the jurisdiction to the judge, and takes it away from the réf- 
érée; that section 12 deflnes exclusively the mode by wliich, and 
the terms upon which, a composition may be conflrmed; and that 
section 13 deflnes exclnsively the grounds upon which it may be 
set aside. Similarly, section 2 (12) gives the court of bankruptcy 
jurisdiction concerning discharge; section 38 (4) limits this juris- 
diction to the judge; section 14 deflnes exclusively the conditions 
under which a discharge may be granted; and section 15 deflnes 
exclusively the conditions under which it may be revoked. The 
strongest case in support of the petitioners' contention which I 
hâve been able to flnd is In re Dupée, 2 Low. 18, Fed. Cas. No. 4,183, 
but that case was decided under the act of 1867, which, in this re- 
spect, differed totally from that of 1898. Perhaps a case may be 
imagined, not within the terms of section 13 of the latter act, 
where this court would hâve jurisdiction to vacate its decree of 
confirmation improvidently rendered; but, plainly, congress did 
not coutemplate that a composition should be set aside on the 
ground that a creditor had failed to get notice of the proceedings 
because his address was misstated in the bankrupt's schedule by 
mistake. Pétition dismissed. 



In re STEVENSON et al. 
1 (District Court, E. D. Nortti Carolina. April 22, 1899.) 

1. Bankedptcy— Exemptions— FoLLOwiNG State Décisions. 

On the question of the rlght of the indlvidual members of a banlirupt 
flrm to hâve set apart to thein, out of the partnership asisets, the exemp- 
tions allowecl by the law of the state, the fédéral courts, sitting in bank- 
ruptcy, will follow the rule established by the décisions of the hlghest 
court of the state. 

2. Samb — Pahtnbkship Assets. 

In North Carolina, In case of the bankruptcy of a partnership, where 
there are flrm assets but no individual estate, each partner is entitled to 
reeeive, out of the partnership assets, the exemption allowed by the law 
of the state, provided the other partner consents thereto; and the fact 
that the pétition In bankruptcy is signed by both partners is conclusive 
évidence of siich consent mutually given. 

In Bankruptcy. In the voluntary bankruptcy of the flrm of Steven- 
son & King, each of the partners claimed to hâve set apart to him, out 
of the partnership assets (there being no individual assets), the Per- 
sonal property exemption allowed by Const. K C. art. 10, § 1. The 
référée in bankruptcy, on a hearing, decided in favor of the claim of 
the bankrupts, and, on exceptions by certain creditors, this décision 
was certified to the court for review. 

J. H. Pou, for bankrupts. 
E. C. Strong, for creditors. 

PUKNELL, District Judge. The bankrupts were partners and had 
no Personal property, except a stock of goods owned by the partnership 
flrm. The only question contested and argued. was whether both 
1 artners are entitled to the personal property exemptions out of the 
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finn assets. The act of congress of July i; 189,8, entitléd an "Act to 
establisli a uniform System of bankrùptcy" (Section 6), jil^ôvides: 

"Thls act shaU not aflfect thè ailowance to bankrupts of the exemptiona 
whlch are prescribed by the state laws in force at the timé of'the filing of the 
pétition in the state wherein thêy hâve had their domicile for the six months, 
or the greater portion thereof, Immedlately prec«ding the fiUng of the péti- 
tion." - ■ , ;. 

In addition to the genèM rule that fédéral courts Will follow the 
décisions of the highest court of the state in constrtiing their own stat- 
utes, this sectionmakes it obligatory on the court of bankrùptcy to 
folloW euch décisions in regard to exemptions. It contemplâtes that 
the bankrùptcy law shall not affect the exemptions as allowed under 
the state law ànd construed by the courts of the state. Hence the 
state décisions are paraitloùnt in -cases like the one at bar. The con- 
stitution of North Carolina (section 1, art. 10) provides: 

"The Personal property of aBy résident Of this state, to the value of flve 
hundred dollars, to be selected by such résident, shall be, and is hereby ex- 
empted from sale under exécution, o^r other final .process of any court, issued 
for the collection of any debt" 

This section of the constitution has been frequently before the su- 
prême court of the state, and it seems to be the settled law of the state 
that partners having no other property than the firm assets each is 
entitléd to the personal property exemptions out of such property, pro- 
vided the other partnet or partners consent. State v. Kenan, 94 
N. 0. 296; Burns v. Harris, 67 N. 0. 140. In the flrst case cited it 
was urged upon the court tp reverse this niling, as in variance with 
the décisions of many other states; but the court, after discussing the 
décisions of other states, adhered to the former ruling, and it seems to 
be the settled law in North Carolina. 

The pétition in bankrùptcy, signed by both the partners, is written 
évidence under oath of a consent previously given, if it is not a consent 
per se, that each partner shall hâve the personal property exemptions 
allowed by the constitution and laws of North Carolina, as construed 
by the suprême court. A déniai of the personal property exemptions, 
whepe there is even doubt about the consent, is upon the ground that 
each bas the right to hâve his separate estate exonerated from debt as 
far as possible by the partnership assets, not because of any lien or 
légal right inhérent in a creditor. In bankrùptcy, the discharge ex- 
onérâtes the estâtes of each partner, if the pétition is joint and several. 
Whether the consent, therefore, woùld be of as mucïi importance in 
bankrùptcy as in a proceeding in a state court, may be doubted; but 
the law as decided by the suprême court is as stated above, and the 
bankrùptcy court must abide thereby, not. because it should be, but 
because it is, so. The décisions cited to the contrary do not apply, 
for one at least makes an exception where the forfeiture is by bank- 
rùptcy, and the law of 1898 expressly provides that the exemption 
shall not be affected. I must therefore hold that this is conclusive 
évidence of a consent, and that bbth partners are entitléd to the per- 
sonal property exemptions out of the firm assets. The décision of the 
référée herein is affînued. 
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In re SMITH. 
(District Court, W. D. Texas, El Paso Division. Aprll 25, 1899.) 

No. 7. 

1. Bankruptcy — Revikw of Décision of Rkfbheb. 

Under General Order No. 27 (18 Sup. Ct. vlii.). In bankruptcy, the dé- 
cision of the référée on a contest between the bankrupt and one of hls 
creditors cannot be eertifled to the judge for revlew when the referee's 
finding is not followed by any order made by him, and the exceptant does 
not file a pétition settlng forth the error alleged to hâve been commltted 
by the référée. 

2. SAME — CONTBST AS TO EXEMPTIONS. 

The question of the status of a partlcular chattel clalmed by the bank- 
rupt as exempt, and by a credltor as assets of the estate, cannot properly 
corne before the court for détermination until a trustée has been ai>- 
pointed, and has made hls report of the articles set apart by hlm as ex- 
empt. Exceptions to the trustee's action may then be heard by the réf- 
érée, and eertifled by him to the judge for final détermination. 

3. Samb— Appointmbnt of Trustée— Aftkr-Discovered Assets. 

In a case of voluntary bankruptcy, where no trustée was appointed, for 
the reasqn that the schedule showed no assets, and no creditors attended 
the flrst meeting, if the référée afterwards learns that property of the 
bankrupt has been found, whlch creditors claim as assets of the estate, 
a trustée should then be appointed, according to General Order No. 15 
(18 Sup. Ct. vl.). 

In Bankruptcy. On review of flnding of référée. 

Frank E. Hunter, for bankrupt. 

Z. B. Clardy, for contesting creditor. 

MAXEY, District Judge. Richard P. Burges, Esq., one of the 
référées in bankruptcy, has submitted the f oUowing certiflcate for the 
considération of the judge: 

"I, Richard F. Burges, one of the référées of sald court In bankruptcy, do 
hereby certlfy that in the course of the proceedlngs In sald cause before me, 
the foUowlng question arose pertinent to the sald proceedlngs: Is a dlamond, 
of the value of two or three hundred dollars, whlch Is set as a shirt stud, 
and is habitually vs^om as such, exempt to a bankrupt under the statute of 
Texas, whlch exempts 'ail wearlng apparel'? Art. 2397, Rev. Stat. Tex. 1895. 
An agreed statement of ail the évidence pertinent, to thls Issue whlch was ad- 
duced upon the hearing thereof Is hereto attached, and marked 'Bxhiblt A,' 
ând made a part hereof. And the référée, after hearing ail the évidence, and 
the authorities submitted, and afgumént made by counsel for both parties, 
to wlt, the Edgewood Dlstllllng Oo., contestant, and PhUlip Smith, bankrupt, 
held that such diamond was not exempt. Whereupoii Phllllp Smith, bank- 
rupt, by hls counsel, excepted to sald rullng of the référée. And the said 
.question Is eertifled to the judge for hls opinion thereon." 

Alter a carefui examination of the proceedings in this case, the 
court feels constrained to return the record to the référée, with in- 
structions for further proceedings. Bankruptcy Act, § 2, cl. 10. If the 
référée predicated his certiflcate upon rule 27 (18 Sup. (5t. viii.), it doea 
not appear that in the proceeding before him any order was made upon 
his flnding; nor does the record contain a pétition flled by the bank- 
rupt, setting ont any error committed by the référée. If it was the 
purpose of the Edgewood Distilling Company, whose claim was proved 
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up against tlie bankrupt subséquent to the flrst meeting of creditora, 
to secure a ruling of the judge upoh its exceptions to the application 
of the bankrupt. for his discharge, thCi certificate of the référée was e7i- 
dently not prepared to meet that phase of the case. See order cf 
this court "as to procédure on pétitions for discharge." It was doubt- 
less the purpose of the parties to secure a ruling by the judge upon tho 
question as to whetheri the bankrupt could retain the diamond "shirt 
stud" as exempt property. The court is of the opinion that the 
question is not properly presented, and that correct procédure requires 
the.return of the record. L^nder the provisions of section 70 of the 
act of congress, the title to the diamond passed to the trustée, unless it 
was exempt; and it is made the duty of the trustée, by section 47, 
cl. 11, of thé act, "to set apart the bankrupt's exemptions, and re- 
port tlie items and estimated value thereof to the court as soon as prac- 
ticable , af ter their appointment." Rule 17 of the suprême court (18 
Sup. et. ti.) prescribes the procédure to be pursued by the trustée in 
setting apart exempt property, and the time and manner in which 
exceptions may be taken to his report. It is there provided: 

"The trustée shall, immecliately upon entering upon his duties, prépare a 
complète Jnventory of ail the property o£ the bankrupt that cornes into his pos- 
session. The trustée shall make report tp the court, within 'twenty days after 
receivlng the notice of his appointment,' of the articles set ofC to the bank- 
rupt by him, according to the provisions of the forty-seventh section of the act, 
with the estimated value of each article, and any ereditor may take ex- 
ceptions to the détermination of the trustée within twenty days after the flling 
of the report. The référée may require the exceptions to be argued before 
him, and shall certify them to the court for final détermination at the request 
of either party." 

The record discloses that the référée, in view of the absence of ail 
creditors at the flrst meeting, and of the fact that the schedule dis- 
closed no- assets, quite properly, in the exercise of the discrétion con- 
ferred by rule 15 (18 Sup. Ct. vi.), directed that no trustée should be 
appointée until the further order of the court. When, however^ it 
came tO thé knowledge of the référée, during the further progrès» of 
the case, that property of the bankrupt had been found which the cred- 
itors elaimeà as assets of the estate, a trustée should hâve been ap- 
pointed, as the necessityfor such action had arisen as contemplât ed 
by rule 15. When the trustée shall make his report to the référée, 
the dissatisfièd party may except thereto in the manner prescribed by 
rule 17, and at the request of either party it is madè the duty of the 
référée to certify the exceptions for the final détermination of the 
judge. No trustée having been appointed, the record and flndings cer- 
tifled by the référée willbe retuméd, with instrtictions to take the 
proper steps to secure the appointment of a trtistèe, who shall, upon 
his appointment and qualiûcatioû, proceed in the : discharge of his 
duties as reqnired by the act of congress and the raies of court. For 
the reasons givèn, the court, for the présent, déclines to answer the 
question certifled by thé référée. Keturued, with instructions. 
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STEVENS V. STATE OF OHIO. 

(Circuit Court, N. D. Oliio, B. D. May 5, 1890.) 

Ko. 5,893. 

INXEKSTATB CoMMBRCK— InTOXICATING LiQUORS— EfFECT OF WiLSON ACT. 

An agent of a West Virginia brewing company took an order for a Içeg 
of béer, to be delivered at the résidence of tlie purcliaser in Oliio, at whioli 
place the order was talien. Tlie béer was sliipped to a near-by railroad 
station, the keg having a card attached, on whlch was written the name 
of the purchaser, though it did not appear to whom it was billed. It was 
received. however, by another agent of the company, who conveyed it to 
the résidence of the purchaser, and there delivered it, the selling agent 
afterwards collecting the price. HeU, that the transaction was a sale 
In Ohio, having no relation to Interstate commerce; that, on the arrivai 
of the béer at the station, and its delivery to the agent of the brewing 
company, the interstate shipmeut terminated, and the béer had "arrived 
•within the state," within the meaning of the Wilson act (26 Stat. 313, c. 
728), and was thereafter subject to the opération of the state laws regu- 
lating its sale; that, so far as any question of interstate commerce was 
concerned, it was immaterial whether the sale was made before or after 
such arrivai. 

On Application by Emil Stevens for a Writ of Habeas Corpus. 

J. B. Handlan, for plaintiff. 

Addison C. Lewis, for tlie State of Ohio. 

KICKS, District Judge. The following is the agreed statement of 
faots: 

"In the matter of the indictment of said défendant in said court for unlaw- 
fully selling intoxicating liquor as a beverage to one Richard Roe, in the 
township of Mt. Pleasant, a prohibition township, in the county of .Jefferson, 
and state of Ohio, and without the limits of a municipal corporation, on the 
17th day of December, 1898, counsel for the state, as well as the défendant 
and his counsel, admit and agrée that the following statement shall consti- 
tute, and actually are, the material facts in this case: That said Bmll Ste- 
vens, at the time and place so charged in the indictment, was a citizen of the 
l'nited States, and a résident of the state of Ohio, and was the agent of a 
brewing company, which company was engaged in the manufacture of béer 
from the raw material, and the sale thereof, and whose manufactory and office 
were situate in the city of Wheeling, county of Ohio, and state of West Vir- 
ginia. That under his authority as such agent said défendant, on the 

day of December, 1898, in said township, and without the limits of a munic- 
ipal corporation, entered into an oral contract with one Richard Roe, by the 
conditions of which contract the said lirewing company, in considération of the 
suni of $1.10, was to deliver to said Roe, at liis résidence in said township, in 
tlie state of Ohio. and without the limits of a municipal corporation, free of 
charge, certain intoxicating liquor, viz. one wooden keg, containing béer, and 
being one-eighth of a barrel, and holding four gallons of said béer, the product 
of said brewery, said considération to be paid to said agent as such in said 
township after the delivery of said béer as aforesaid, and the keg, wheu 
emptied, to be returned at the résidence of said Roe to another agent of said 
brewing company, as the property of said company, said other agent being 
then and there in the employment of said company for hauling and delivering 
its béer from the railroad station in said township to the résidences therein of 
tlie various purchasers, and for collecting the empty kegs and shipping them 
back to said company at Wheeling, West Virginia. That in pursuance of said 
contract the said défendant, Emil Stevens, as said agent of said brewing Com- 
pany, fllled in an order blank in writing (used by him for reporting such con- 
tra cts to his said principal) for said one-eighth of a barrel of béer, to be de- 
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livered to said Eichai-d Ro«, as aforesaid, and sent sald order blank so fllled 
in to hls (the sald défendant' s) principal, at Wheellng, in the state of West 
Virginia. Tbat upon the receipt of the said order blank so fllled in the sald 
brewing Company, at its manut'actory, consigned ône-elghth of a barrai of béer 
to said Richard Roe, with the naœe of sald Richard Roe on said barrel upon 
a card tacked on said one-eighth barrel; and sald one-eightb baiTel was, on or 
about the ITfl) day of Deçember, 1898, shipp«d by said eompany frorp its 
brewery In Whp^llng, in the state of West Virgifila, TÎa the Wheellng & Lake 
Erle Railroad, a common carrier, to a station oh sald railroad, and withln 
sald township. In the state of Ohio, and from sald station was thence taken 
by said brewing eompany by its said other employé, and dellvered to sald 
Roe at his said résidence in said township, and wltjiout the limits of any mu- 
nicipal corporation; and thereafter (but net at thé time of said deUvery of 
sald béer), in said township, sald Roe paid to sald Stevens, as agent of said 
eompany, the purchase priée, vIk. $1.10, and sald other agent of said eompany 
called for the empty keg at said Roe's said résidence, and retumed it to said 
railroad station for shipment back to sald cç>mpany at Wheellng, West Vir- 
ginia. That said défendant, Stevens, thereàfter aceounted to his principal 
as its agent for said purchase money recelved by him as aforesaid, to wit, 
?1.10, and paid the same accordîngly to the said brewing eompany at Wheel- 
lng, West Virginia; that in considération of the defendant's services rendered 
to his principal in this and similar transactions, as aforesaid, the défendant 
recelved from the said brewing eompany the sum of $15.00 per week, and that 
défendant recelved no compensation other thaa his sald weekly salary. That 
said Company paid the freight, and delivered said keg of béer in the manner 
aforesaid without charge, eicept the purchase priée paid as aforesaid. That 
sald keg of béer was delivered as aforesaid without change lu its original form 
as it left the brewery. That at the tlme sald Ijeg of béer was sold to said 
Richard Roe, as aforesaid, and for more thàn thirty days prlot to the making 
of sald contract therefor, sald township of Mt. Pleasant was a local option or 
prohibition township In wMch the sale of Intoxleating liquors, other than 
cider, or wine manufactured from the pure julee of the grape, cultivated In 
thls state, was forbldden and unlawful under the laws of the said state of 
Ohlo. That sald défendant thçn and.there was.no^ a legally registered drug- 
gist, and that said béer was Sfold to said Rlchatd Roe, as aforesaid, to be 
used as a beverage, and not for exeluslvely knpwn médicinal, art, scientifle, 
mechanieal, or sacramental purposes. It Is further agreed by the défendant 
and hls counsel and counsel for the state that thjs action shâll be tried to and 
by sald, court without the intervention of a Jury i^pon the foregoing statement 
of facts, and that said court shall détermine the question of defendant's guilt 
or Innocence of sald charge, and pass judgment aeeordingly." 

Upon this agreement a jury was waived, and the alleged offense 
was tried before the court of common pleas of Jefferson county, Ohio, 
for a violation of what is known as the "Local Option Law" of Ohio. 
The défendant was found guîlty, and was adjudged to be imprisoned 
in the Stark county workhouse for a period of 20 days from and in- 
cluding March 6, 1899, and to pay a fine of $500, and sjtand committed 
until the fine and costs should be paid. The question to be decided 
is whether, in view of the act of congress of August 8, 1890 (26 Stat. 
313, c. 728), known as the "Wilson Law," the prohibition laws of the 
state of Ohio apply so as to give effectto the prohibitory or local 
option laws of the state, or whether the local option law is in conflict 
with subdivision 3, § 8, art. 1, of the fédéral constitution. Thé local 
option law of Ohio (85 Ohio Laws, p. 55) reads as follows: 

"An act to further provide agalnst the evlls resultlng from the traffie in intox- 
leating liquors, by local option In any township In the state of Ohio, passed 
March 3, 1888. 

"Section 1. Be it enaeted," etc., "that whenever one-fourth of the qualifled 
eleetors of any township, residihg outside of any municipal incorporation, 
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shall pétition the trustées tlierefor for the privilège to détermine by ballot 
whether the sale, of intoxicating llquors as a beverage shall be prohibited 
within the limits of such township, and without the llmits of any such mu- 
nicipal Incorporation, such trustées shall order a spécial élection for the pur- 
pose, to be held at the usual place or places for holding township élections; 
and notice shall be given and the élection conducted in ail respects as provided 
by law for the élection of township trustées; and only those electors shall be 
entitled to vote at such élection who réside within the township and without 
the limits of such municipal incorporation. A record of the resuit of such 
élection shall be liept by the township clerk in the record of proceedings of 
township trustées; and in ail trials for violation of thls act, the original entry 
of said record, or a copy thereof certifled by the township clerk, provided that it 
shows or States that a majority was against the sale, shall be prima faeie évi- 
dence that the selllng, furnishing, giving away or keeping a place, if it took 
place from and after thirty days from the day of the holding of said élection, 
was then ànd there prohibited and unlawful. 

"Sec. 2. Persons voting at any élection held under the provisions of this act, 
who are opposed to the sale of intoxicating liquors as a beverage, shall hâve 
written or printed on their ballots, 'Against the sale;' and those who favor 
the sale of such liquors shall hâve written or printed on their ballots, 'For the 
sale;' and if a majority of the votes east at such élection shall be 'Against 
the sale,' then from and after thirty days from the day of the holding of said 
élection, it shall be unlawful for any person within the limits of such township 
and without the limits of such municipal corporation to sell, fumish or give 
away any intoxicating liquors to be used as a beverage, or to keep a place 
where such liquors are kept for sale, given away or furnished; and whoever 
sells, furnishes or gives away any intoxicating liquors as a beverage, or keeps 
a place where such liquors are kept for sale, given away or furnished, shall 
be fined not more than flve hundred dollars, nor less than fifty dollars, and be 
imprisoned in the county jail not exceeding six months; but nothing in this 
section shall be construed so as to prevent the manufacture and sale of cider, 
or sale of wine mauufactured from the pure julce of the grape, cultivated in 
this State, nor to prevent a legally registered druggist from selllng or furnish- 
ing pure wines or liquors for exclusively known médicinal, art, scientiflc, me- 
chanieal, or sacramental purposes; but this provision shall not be construed 
to authorize the keeping of a place where wine, cider or other intoxicating 
liquors are sold, kept for sale, furnished or given away as a beverage. 

"Sec. 3. In indietments for violations of this act, it shall not be necessary 
to set forth the facts showing that the township has availed Itself of the pro- 
visions of this act, but it shall be sufficient to plead slmply that said selling, 
furnishing, giving away or keeping a place was then and there prohibited 
and unlawful." 

The Wilson act reads as f oUows : 

"That ail fermented, distilled or other intoxicating liquors or liquids trans- 
ported into any state or territory or remalning therein for use, consumptlon, 
sale or storage therein, shall, upon arrivai in such state or territory, be sub- 
.ieet to the opération and efCeot of the laws of such state or territory, enacted 
in the exercise of its police powers, to the same extent and in the same man- 
ner as though such liquids or liquors had been produced in such state or ter- 
ritory, and shall not be exempt therefrom by reason of being introduced therein 
in original packages or otherwise." 

A full considération of the questions presented in this case leads 
to the conclusion that the court should be governed by the décision 
in Re Eahrer, 140 U. S. 545, 11 Sup. Ct. 865, in which it was held: 

"The act of August 8, 1890 (26 Stat. 313, c. 728), enacting 'that ail fermented, 
distilled or other intoxicating liquors or liquids transported into any state or 
territory or remaining therein for use, consumption, sale or storage therein, 
shall, upon an'ival in such state or territory, be subject to the opération and 
eft'ect of the laws of such state or territory, enacted in the exercise of its 
police powers, to the same extent and in the same manuer as though such 
liquids or liquors had been produced in such state or territory, and shall not 
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be exempt theréfrom by reason pf belng introduced therein In original pack- 
ages or otherwlse,' is a valid and coiistitutional exercise of the législative 
Power conferred upon congress; and, after that act took effect, such liquors 
or Uquids, introduced into a state or tèrritory f rom anotlier state, whether In 
original packages or otlierwise, became subject to tlie opération of such of 
its tben existing laws as had been properly enacted in the exercise of its 
polide powers; among whieh was the statute in question as applied to the 
petitioner's offense." 

It îs claimed that this décision is modified by the case of Rhodes 
V. lowa, 170 U. S. 412, 18 Sup. Ct. 664, in which it was held that sec- 
tion 1553 of the Code of lowa, prohibiting express companies, rail- 
way companies, or other persons from transporting or convejing 
intoxicating liquors from one place to another within the state, can- 
not be held to apply to a box of spirituous liquors shipped by rail 
from a point in Illinois to a citizen of lowa, at his résidence in that 
state, while in transit from its point of shipment to its delivery to the 
consignée, without causing the lowa law to be répugnant to thp con- 
stitution of the United States. In other words, the Wilson act was 
net intended to and did not cause the power of the state to attach 
to an interstatè cominerce shipment while the merchandise was in 
transit under such shipment, and until its arrivai at the point of 
destination and delivery to the consignée. The décision in the Rhodes 
Case was wholly a question of transportation and of Interstate ship- 
ment, in which the meaning of the phrase, "upon arrivai in such 
state or tèrritory," was construed, and not for determining whether, 
the Wilson law being applied, it would give to the statutes of lowa 
extraterritorial opération, and se prevent the sale by a citizen of 
one state to a citizen of another. In the Rahrer Case, Maynard, Hop- 
kins & Co., of Missouri, shipped to their agent, Rahrer, at Topeka, 
Kan., a car load of liquor in original packages, which was taken charge 
of by Rahrer as the agent of the ehipper, and by him oiïered for sale 
and sold in the original packages; and the court held that such 
liquors became subject to the opération of such of the then existing 
laws of Kansas as had been properly enacted in the exercise of its 
police powers. What, if anything, distinguishes the facts in the 
Rahrer Case from those in this case? In both Cases the sale was 
made by the agent of the foreign merchant within the tèrritory in 
which such sales were prohibited. In the Rahrer Case the liquor 
was shipped into the state before the sales were made, and at once 
became subject to the laws of Kansas. In the case under considéra- 
tion the brewing company set up an establishment within the pro- 
hibition tèrritory. It had there a local agent for selling the liquor, 
and another agent, with horse and wagon, to deliver the goods to 
customers residing within the township. Orders from customers 
were flrst taken, and the supply was procured from the brewery aft- 
erwards. In the Rahrer Case the béer was distributed from a stor- 
age room, and in this case it was distributed from the railway station. 
By the terms of the sale in this case the goods were to be actually 
delivered at the résidence of the purchaser before there was a trans- 
fer of property or title. The brewing company paid ail the freight, 
and undertook to deliver at the résidence, and thèse facts, together 
with the circumstances of the transaction, clearly show that the place 
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of sale was within the prohibition township, and not in Virginia. 
In short, the company did business just as a résident of the township 
might do, who simply secured orders from local customers, and there- 
after ordered his supply from the brewers to flil such orders. It 
is elaimed, however, that this view of the case would forbid the sale 
by the brewing company in Wheeling to a customer in Ohio ; but we 
must take the actual transaction, together with ail the facts and cir- 
cumstances, into considération. While the agreed statement of facts 
shows that the brewing company, "at its manufactory, consigned one- 
eighth of a barrel of béer to said Richard Eoe, with the name of said 
Richard Roe on said barrel upon a card tacked on said barrel," the 
fact is, as shown, that it was shipped to "a station in Mount Pleasant 
township," and there received and taken in charge, not by Richard 
Roe, but by the local distributing agent of the brewing company; 
and it was in the possession and under the control of the seller from 
the time of its arrivai at the station until it was delivered at the 
résidence of the purchaser. Thèse latter facts, it seems to me, take 
away the éléments of Interstate commerce from the transaction, and 
that the putting of the label on the keg, and the shipment from the 
brewery, was a device to évade the state law. It does not appear 
from the statement that the card contained the name of the station, 
so that the package would be sent to the right place if intended for 
Roe, or whether thie keg, with others like it, was included in a way- 
bill covering the lot. While the keg was nominally consigned to 
Eoe, it was in fact consigned to the brewers and their agents at 
the railway station. On its arrivai at the station, and in the posses- 
sion of the agent, it had "arrived" within the state of Ohio, and 
within the prohibition territory, and the prohibition laws of Ohio 
thereupon attached and operated upon it by virtue of the Wilson act. 
Surely, a shipment from the company at Wheeling, W. Va., to its 
agent at the station in Mt. Pleasant township. in Ohio, was in no sensé 
an interstate transaction, within the contemplation of the law; but, 
up to that point, it was a transaction in which only the seller was 
concerned, — a shipment from the brewing company to the brewing 
company, — by which continuons possession and ownership was re- 
tained in the company until the time of its "arrivai" at the station 
in Ohio, when the local option law applied. It follows that the peti- 
tioner is not entitled to be discharged, and his pétition is dismissed. 



TJNITED STATES v. CHU CHEE et al. 

(Circuit Court of Appealis, Xintli Circuit. March 6, 1899.) 

Xo. 455. 

Chinbsb Exclusion Act — Procf:edings for Déportation — Evidence of 
Right to Remain in Unitkd States. 

A Cliinese person, who obtains entfj' into tlie United States witliout the 
certificate from the Chinese grovernment showing hini to be a ineniher of 
the elass privileged to enter, which is required by the acts of cougress, 
cannot establish his right to reniiiin, when arrested under the act of May 
5, 1892, as a Chinese laborer witliin the United States withont the certiû- 
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cate of résidence required by law, by proof that since his entry be bas not 
been a laborer, but bas followed tbe occupation of a member of the privi- 
Ifeged clâss. 

3, SaME— EviDENCB OF RiGHT TO EntBK. 

A certifleate of a consul of the Cnited States in China, not Indorsed on 
one f rom th^ jÇîljiiijese government, is not évidence tending to establlsh the 
right of a Cbinese person to entry into the United States. 
8. Samb— Chinksb Labobers as a Class — Status of Minor Ciiti.drkn. 

The purposé of the Chinese exclusion acts is to prohibit the entry into 
the United States of Chinese laborers as a class, and the status of minor 
chiidren of a laborer is that of their father. 

In Error to the District Court of the United States for the District 
of Oregon. 

This was a proceeding for the depor^tion of the défendants, two Chinese 
boys, aged, respectively, 13 and 15 years, born In the empire of China, and 
brought to this country in May, 1896, landing at Port T'ownsend, in the dis- 
trict of Washington, as students, upon the présentation of the foUowing eer- 
tiflcates: ', 

"Consulate of the United States, Hong Kong, April 9, 1886. 

"I, Wm. E. Hunt, consul of the United States of America for the colony 
of Hong Kong and Its dependencies, héreby certify that two Chinese youths, 
hamely, Chu How and Chu Chee, appeared before mé this day, and presented 
a letter, addressed to me by Messrs. Kliisey and Marliley, hereto appended, 
and requested for a certifleate of identity, as they are going to the United 
States, in response to a call, as alleged, of their father, a résident of Eugène, 
Oregon, for the purpose of acquiring an English éducation. 

"And for the better identification of thèse boys, their photographie litenesses 
are hereto appended, and their descriptions are as the following: 

Chu How, arrived May Name: Chu How. Height: 4 feet (Photograph.) 

11, 1896, on board Br. Str, QW inches. Age: 11 yearS. Physic- U. s. Coneulate, 

Taconm.from Hong Kong, jQ* peculiarities: A scar on fore- "^"gf,^"^' 

Walteb Bo-wBH, head; a mole front of right ear. Na- nv,,, h™ 

Spécial Agent, tive of Sun Hui, Kwongtung. «.nu how. 

Chu Chee, arrived May Name: Chu Chee. Height: 4 feet, fPhotograph.) 

11, 1896, on board Br. Str. 7V inches. Age: 13 years. Physic- U. s. Consulate, 

^^a.from Hong Kong, al peculiarities: A mole on inner °°5liS"'^' 

Walteb Bowen, end of 1. eyebrow; a scar on outer churh» 

Spécial Agent. end of r. eyebrow. 

"Given under my hand; and seal of office, at Hong Kong, the day and year 
aforesaid. • W. E. Hunt, U. S. Consul." 

"Eugène, Oregon, December 23, 18*—. 
"United States Consul, Hong Kong, Ohiila— Dear Sir: There ajre two boys 
coming from the country into Hong Kong to talce the steamer to Portland, 
Oregon, U. S. A. The father of thèse boys is living at Eugène, Oregon, and 
has been living there for three years last past. The object of the father of 
thèse boys, in bringing them to the U. S., is for the purpose of educating 
them in the schools of this state. The younger one is named Chu How, and 
is eleven years of âge. The other, Chu Chee; âge, thirteen. We Inclose with 
photographs of the two boys. 

"Yours, respectfully, Kinsey and Markley." 

The défendants did not présent, or appear to possess, any other certiflcates 
entitling them to land. On April 20, 1898, nearly two years after the défend- 
ants were permitted to land, the United States attorney for the district of 
Oregon flled an information against them, charging that they were Chinese 
laborers, wlthout the certifleate of résidence required by law, and therefore 
unlawfully within the United States. It was shown upon the trial of the case 
that the défendants were then, and had been slnce their arrivai in this coun- 
try, students in the English schools of Eugène City, Or., having no other vo- 
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cation; that the father of the défendants came to thls country a number of 
years before the arrivai of the boys, and bad been engaged in the labor of a 
îaundryman in sald clty. The court held that the occupation of the father 
could not be imputed to the children against the status of students which they 
had aequlred in thls country. The application to remand was accordingly 
denied, and the défendants ordered discharged. From this judgment the 
United States appeals. 

John H. Hall, U. S. Dist. Atty. 

A. L. Worley, W. W. Thayer, and Henry St. Eayner, for défendants 
in error. 

Before GOBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge, af ter stating the f acts as above, delivered 
the opinion of the court. 

The défendants were arrested under the provisions of the act of 
congress entitled "An act to prohibit the coming of Chinese persois 
into the United States," approved May 5, 1892 (27 Stat. 25, c. 60), as 
amended by the act of November 3, 1893 (28 Stat. 7, c. 14). Section 
1 of the first-named act provides: 

"That ail laws now In force prohibiting and regulating the coming into 
this country of Chinese persons and persons of Chinese descent aie hereby 
oontinued in force for a period of ten years from the passage of this act." 

Section 3 provides: 

"That any Chinese person or person of Chinese descent arrested under the 
provisions of this act or the acts hereby extended shall be adjudged to be un- 
lawfuUy wlthin the United States unless such person shall establish, by af- 
firmative proof, to the satisfaction of such justice, judge, or commissioner, his 
lawful right to remain in the United States." 

The laws in force on the 5th day of May, 1892, upon the subject of 
Chinese exclusion, had their origin in the treaty between the United 
States and the empire of China, dated November 17, 1880. Articles 
1 and 2 of this treaty provide as f ollows : 

"Article 1. Wheuever in the opinion of the government of the United States, 
the coming of Chinese laborers to the United States, or their résidence therein, 
affects or threateus to affect the interests of that country, or to endanger the 
good order of the said country or of any locality wlthin the territory thereof, 
the government of China agrées that the government of the United States may 
regulate, limlt, or suspend such coming or résidence, but may not absolutely pro- 
hibit it. The limitation or suspension shall be reasonable and shall apply only 
to Chinese who may go to the United States as laborers, other classes not 
being included in the limitations. Législation taken in regard to Chinese 
laborers will be of such a character only as necessary to enforce the régula- 
tion, limitation, or suspension of Immigration, and Immigrants shall not be 
subject to Personal maltreatment or abuse. 

"Art. 2. Chinese subjects, whether proceeding to the United States as teach- 
ers, students, merchants or from curioslty, together with their body and house- 
hold servants, and Chinese laborei-s who are now in the United States, shall 
be allowed to go and corne of their own f ree will and accord, and shall be ac- 
eorded ail the rights, privilèges, immunities, and exemptions which are ac- 
corded to the citizens and subjects of the most favored nation." 

Pursuant to this treaty congress i)assed the act entitled "An act 
to exécute certain treaty stipulations relating to Chinese," approved 
May 6, 1882 (22 Stat. 58, c. 126). This was the flrst of the exclusion 
acts passed by congress. It provides, in section 1, that from and 
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after the expiration of 90 days after the passage of the act, and until 
the 'expiration of 10 years next sueçeeding its passage, the coming of 
CJBîptese laborérs to the United States should be suspended, and dur- 
Ing sucli suspension it should pot be la wful for any Ohinese laborer 
to come, or, having so corne, after the expiration of said 90 days to 
remain within the United States. The fourth section déclares that, 
for the purpose of identifying the Chinese laborérs who were hère on 
the 17th day of November, 1880, or who should corne within the 90 
days mentioned, and to f urnish them with the proper évidence of their 
right to go and come to the United States, the — 

"CoUector of customs of tlie district from wliich any sucii Chinese laborer 
shall départ from tlie United States, sliall in person or by deputy, go on board 
each vessel liaving on tward any such Cliinese laborer, and cleared or about 
to sail from hls district for a foreign port, and on such vessel make a list 
of ail such Chinese laborérs, which shall be entered in registry boolis to be 
kept for that pufpose, in which shall be stated tlie name, âge, occupation, 
last place of résidence, physlcal marks or peculiaritles, and ail facts necessary 
for the identification of each of such Chinese laborérs, which books shall be 
safely kept in the custom house." 

And each Chinese laborer thus departing was entitled to receive 
from the collector or his deputy a certiflcate containing such particu- 
lars, corresponding with the registry, as would identify him. This 
certiflcate of identification entitled the Oiinese laborer tO' whom it 
was issued to return and re-enter the United States- upon producing 
and delivering the same to the collector of customs of the district at 
which such Chinese laborer should seek to re-enter. The sixth sec- 
tion of the act provides that, for the faithful exécution of the treaty 
of November 17, 1880, every Chinese person, other than a laborer, 
who may be entitled by the treaty and by the act to come within the 
United States, and who is about to come, 

"Shall be identifled as so entitled by the Chinese government in each case, 
such identity to be evidenced by certiflcate issued under the authority of said 
government, which certiflcate shall be in the English languàge or (if not in 
the English languàge) accompanied by a translation into English, statlng such 
right to come, and which certiflcate shall state the name, title, or oflicial rank, 
if any, the âge, height, and ail physical peculiaritles, former and présent occu- 
pation or profession, and place of résidence in China of the person to whom 
the certiflcate Is Issued, and that such person is entitled conformably to the 
treaty in thls act mentioned to come within the United States. Such certiflcate 
shall be prima facie évidence of the facts set forth therein, and shall be pro- 
duced to the collector of customs, or his deputy, of the port in the district in 
the United States at which the person named therein shall arrive." 

From this provision diplomatie and other oflficers of the Chinese 
government, traveling upon the business of that government, are ex- 
empted; their credentials being taken as équivalent to the certiflcate. 

It is a matter of histofy. that this act proved ineffective to prevent 
the coming of Chinese laborérs into the United States. The immigra- 
tion of Chinese persons élaiming to' belong to the privileged classes 
increased rapidly, and, among others, Chinese laborérs who had no 
return certiflcates, but who claimed the right to return on the ground 
that they were in thç country at the date of the treaty, and had de- 
parted before the passage of the act of çongress providing for return 
certiflcates. The subject being brought to the attention of congress, 
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the act of 1882 was amended for the purpose of prohibiting the land- 
ing of any Chinese laborers in the United States who could not pro- 
duce return cértificates. The amendatory act is the act of July 5, 
1884 (23 Stat. 115, c. 220). Amohg other amendments, section 4 of 
the act of 1882 was amended by adding to the provision relating to 
the retum certiûcate: 

"And said certificate shall be the Only eyidence permissible to establlsh his 
right of re-entry." 

And section 6 was amended, with respect to the certificate to be 
produced by Chinese persons, other than laborers, so that the section 
should read as follows: 

"Kvery Chinese person, other than a laborer, who may be entitled by said 
treaty or this act to corne wlthin the United States, and who shall bé about 
to corne to the United States, shall obtain the permission of and be identifled 
as so entitled by the Chinese government, or of sueh other foreign govern- 
ment of which at the time sueh Chinese person shall be a subject, in each case 
to be evidenced by certifleate issued by sueh government, which certificate shall 
* * * before sueh person goes on board any vessel to proceed to the 
United States, be viséd by the indorsement of the diplomatie représentatives 
of the United States in the foreign country from which said certitlcate issues, 
or of the consular représentative of the United States, * * * and it shall 
be his duty, before indorsing sueh certifleate as aforesaid, to examine into the 
truth of the statements set forth in said certificate, and if he shall flnd upon 
examination that said or any of the statements therein contained are untrue. 
it shall be his duty to refuse to indorse the same. Sueh certifleate viséd as 
aforesaid shall be prima facie évidence of the facts set forth therein, and shall 
be produced to the collector of customs of the port in the district in the 
United States at which the person named therein shall arrive, and afterward 
produced to the proper authorities of the United States whenever lawfully 
demanded, and sliall be the sole évidence permissible on the part of the person 
so producing the same to establish a right of entry into the United States; 
but said certifleate may be controverted and the facts therein stated dis- 
proved by the United States authorities." 

The purpose of congress in thèse amendments was to provide that 
no Chinese laborer, or Chinese person other than a laborer (except 
diplomatie and other officers of the Chinese government, traveling 
upon the business of the government), should be permitted to land or 
come into the United States, unless he could produce the appropriate 
certificate as required by the act of 1882; but the amendments failed 
of their purpose, particularly the bne relating to the certificate for re- 
turning C'hinese laborers, — the suprenle court holding, in the case of 
Chew Heong v. U. S., 112 U. S. 536, 5 Sup. Ct. 255, that the fourth sec- 
tion oi* the act of 1882, as amended by the act of 1884, prescribing the 
certificate which should be produced by a Chinese laborer as the only 
évidence permissible to establish his right of re-entry into the United 
States, was not applicable to Chinese laborers who, residing in this 
country at the date of thé treaty of November 17, 1880, departed by sea 
before May 6, 1882, and remained out of the United States until after 
July 5, 1884. Tlie effect of this décision was that the return certifleate 
for Chinese laborers was the bnly évidence permissible on the part of 
the person producing it, but for thôsé -çvho could not produce sueh évi- 
dence, by reason of departure from thè country before the act of 1882 
went into effect, other compétent testimony was admissible. The 
court say s, among other things: 

93F.-ol '" ' ' 
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'•What Injustice coUld be inorè' itiarked than, by législative enactment to 
rftcôtnlze the existence of a rlght hy treaty tp «ome wlthin tlje Umits of tlie 
Unltedî :St»tes, and at the sfnie;,timç to preeqr/be, as the opi^^ évidence per- 
missibje .to. estaWlsh Jt, tjie, p()psession o£,^ coUector's cértifleàte that could 
not .;PQ^sl1jly hâve been obtâlned by the pierson tô whom the rigtit belongs? 
Or to'î^i'wait thè reièiïtry'ôi a 'pei'sonlntcijihetJfiiteai States ûpoû the ground 
that he did not, upon his arrivai from a foreign port; pi;©d»ce. a certain cer- 
ti^çate,:jf}ider,tjie band anfl çeal^pf ç^ coljector, apd upon forms prescrlbed by 
the sëcret'àry oï tbe treasurif.'whiclï heithér tilat nor any othéi offlcer was au- 
thorized or permitted to give prior to the departure of such petteofa from this 
countryî i Or what inçongruif^y ,is, more. eyide^Ji than to Impose upon a collector 
theduty of going, on board'oï ia Vessel ab'ôiit'to sali frdfn tiS district for a 
foreign port, aiid ïnaking and recordih'g â'Ii^ Ôf its pasSengers of- a partictilar 
race, showing thelr indivldual, famOy, and tribal names in fnl^ their âge, 
occijpatjoji,:last place of resldfinçe, and physic^l inarlcs and pecullarities, when 
such (Vessei had salled long before .the las? passëd whlch Imposéd that duty 
on the çoUectprî Thèse questions sùggegt fjie conséquences. that must resuit 
If it Is h^ld; tjiat congress : lnt|eùde,d to aiti^oga te tiîe., treaty vylti^ China by im- 
poslng.condWws: iipon the: ^^ijoyment ofi;ïglitS:seçuredt»yit. whlch are im- 
possible. of;,ïprfQi;inance." ,,,,' : 

The fâiluré' of the act of 1884 to curé the défects iïi the act of 1882 
resUltëd in bpth, the législative attd'^ e^ depàrtments of the 

goverument taking up the subjectjiwitÊ the wèw of providing an 
effective measure of exclusion against the continuai influix of Ohinese 
immigrante; A ièw tréàty was ùfegotîatigd by thè state department, 
and cpngres^ 'iintoédiatèïy ,pass^ the giçt of Septèinbé^ 13, 1888 (25 
Stat 47i6), tô câpry the treaty into é^ect. The treaty w^s, however, 
flnally r^eeted by the Ghinese govemment, and as a conséquence that 
portion &f the. à>et dépendent upOU'the rati'ficatiion of the treaty 
failéd to becoifti^ a law. Therèupon^cohgress very p'foinptly passed an 
act to supplément the act o{!l882., .It was.âpproyed,'0ctob6r 1, 1888 
(25 Stat, 50^ C.1064), andprovided that it should be unlawful for 
any Chinese laborer who had at any tiirie before been, or who was then 
or might thereafter be, a résident oft^e, United States, and who had 
departed or s^^uîd thereafter départ tl^erèfroin, and bad not retumed 
bçîore the pas^.gç o:^, the. act, to rë^t^rij.,fo or rén^aiiii ip the United 
States, and. tHat no cërtlfiçatè of iâeiit|ty provided for in the fourth 
and flfth Bect|ohs of th.e s^ct ot 1882 shpula'théi'eEittsi' tié issued, and 
e;yery certiflcate theretèf ore . issued in ^ui*suànc^ of sâid section was 
declared vQi<l ^nd pf ho effeçt ,and the (|hinese laborëi' claiming admis- 
eion by virtue thereof shoufd not fee permitted tô enter the United 
States. Th;8 âèt closed the dpor effectually against Chinese laborers 
cpming intp,|t]hei United , States upon aniy claîm of prior résidence, 
whether s^pporfed by return certiflcates oir proof of résidence in the 
United States bêtween iNovember 17, 1880, and ÀugÇist 5, 1882. 
; In the ca^e pf Chae ChanPing v. Ù. S., .130 U. S- 58l, 9 Sup. Ct. 
623, the validi.ty;pf this act was assailed as being in ëflect an expul- 
sion from the country of Chinese ïabpi"ers in viplation of existing 
treaties between the United States and the govërnmènt of China, 
ànd of rigî^^s yested in thpin under t^è laws of congress. Judge 
ï^ield, spêakjjng for the suprême court,. revîews the history of Chinese 
immigratiph! into the United States^ and tHe treaties and législation 
upon the subject, and holds that the a,ct of October 1, 1888, revok- 
ing ail return certiflcates, and excluding Chinese laborers from the 
United States, was a constitutional exercise of législative power, 
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and, so far as it conflieted with existing treaties between the United 
States and China, it opeiiat^ tothat extent to abrogate them as part 
of the municipal law of t}ie Uniïed States. 

In the_case of Wan 8hing v,,"[J, S., 140 TJ. S,, 424, 11 Sup. Ct. 7^9, 
the petitioner, in an application for a writ of habèas corpus, alleged 
that he was restr^iped of his liberty.on board the steamship Arabie 
in the port of San EraiiciscQ; the master of the Tessel claimii;ig that 
the petitioner was not çntitled to land under tlie provisions of.the 
act of congress of May 6,, 1882, and tlie act amendatory thereof. The 
petitioner alleged that he was a résident of the United States oh the 
17th of November, 1880, and departed therefrom prior to the 6th 
day of June, 1882, and that at ail the times mentioned he was a mer- 
chant doing business in San Fran,çisco, having only temporarily left 
the United States on Àpril 19, 1882. His claim was that he be- 
longed to the privileged class. The suprême court afiSrmed a judg- 
ment of the circuit court remanding the petitioner, holding that his 
right to land rested upon his establishing the fact that he was not 
a laborer within the provisions of the act of October 1, 1888, and that 
could ônly hâve been shoWn by a certiflcate of identity issued under 
the authority of the Chinese governmeht. The court upon this point 
said : 

"The resuit of the législation respecting the Chinese would seem to be this: 
that no laborers of that race shall hereàf ter be permltted to enter the United 
States, or even to return after having departed from the eountry, though they 
may hâve previously resided thereln; and hâve left wlth a vlew of returning; 
and that ail other persons of that race, except tbose connected wlth the 
diplomatie service, must produce a certiflcate from the authorlties i of the 
Chinese government, or of such other foreign govemment as they may at the 
tirbe be sùbjects of, showiijg that they are not laborersi and hâve the i)er- 
missioh of that government' to enter the United States, whlch certiflcate Is to 
be viséd by a représentative of the governraetit of the United States." 

The effect of thèse décisions wfis to détermine that the privilège 
of Chinese laborers to cpme to or remain in the United States was 
a subject: within législative control, to be regulated, suspehded, or 
entirely abrogated, as congress siould déclare, and that the law of 
the Chew Heong Case, supra, was no longer authority in construing 
the exclusion acts. ,..,,'. 

We come, now, to the considération of the statute under which the 
défendants were arrested as beirig unlàwfully in the United States. 
The title and terms of exclusion of the act ajpproved May 5, 1892, 
indicate that the scopq and purposè of the act are to permit only 
such persons to enter or remain in the United States who are ex- 
pressly designated as'being entitled to the prlvilese. The title of 
the act is, "An act to prohibit the coming of Chinese persons into the 
United States." The first section, in extending the laws then in 
force for a period of 10 years, prohibits and régulâtes the coming 
into this eountry of "Chinese persons and persons of Chinese de- 
scent"; and the third section provides that any "Chinese person or 
person of Chinese desçent" arrested under the provisions of the act 
shall be adjudged to be unlàwfully within the United States, unless 
such person shall éstablish, by affirmative proof , to the satisfaction 
of the parties, judge, or commissioner, his lawful right to remain in 
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the' tlnitefl Mtés. Sectioû 6 proyide^ Mt it shall 'bé the flùty of 
an (îfiîà'ésë lab'orers Wiihîn the liidité^bf the U^^^ àt the 

tiine 9{ the Piassage of the act, and;who were éhtitled to remain in 
thë Tinitëd States, to kpiîly to the, col'léctors of internai revenue of 
the respèctït'è districts for a certiffc^tté 6f residehee. The charge in 
the; inforiiiâtion of the Tpnited-Stàtèy àttorney iip6n which the de- 
fen'dairtâ'^ëre arrested isthat they are Chinese lahérers found xvith- 
in thétJnitèd' âtatés wîttiBut a cërtiflcate ôf résidence, as provided 
by the'aét of congress to wMch réfef'encè has just.beeij made. . 

Thë rigbt of the défendants to éntér the United States appears to 
hayë beçh dëterinined by the collecter ofcustoms at Port Townsend 
updu a'èértificate issued by the United States consul at Hong Kong 
as tô ;4:heit^ identity, and upon the statifiment contained in the cer- 
tificate tliàt: •' '/ 

"They are going to the tjnitecl States in j'ésponse to a càll, as alleged, of 
their f àther, ' a résident ai Bùgeaé, Oregon, for the purpose of aequiring an 
Bnglifeh eSd'ucâttàn.'? i -î 

The rigjit of the défendants to remaw in the United States is 
based upoii oral testimohy tbat: ; , ! 

"linmediately upon being landed said défendants proceeded at once to the 
City of Eugène, the home of their father, and that ever since said time they 
ha^e been att«ndlfag publie ahû priva té g»lio«ls in that clty^and hâve acquired 
thè'BngUèh language, and mad«: rapld ppogtiess in their studles." 

The purpoœ of i the consular certificate, as évidence before the 
éôurti in thîs case, was apparently as ténding to establish the fact 
tiiat defënjdaîii't^ were studeiits, and belOnged to the privileged class, 
aadwëréefititled to corne into the Unitëd States by the act of May 
6, 1882, as amended by the act of July S, 18S4; but it is clear that 
the cerfificatë is not in conformitywith that section, and does not 
tend to est^blisji the fact in question. It does not contain the per- 
niissîph of th-^ ti|iinese govëriimetit, nor are the défendants identi- 
fled by that'gdverninent as being éntîtled to corne to the United 
States. It is wholly a document issuéd by the United States consul 
at Hong Kong, without authorityoflâw, and Without any value as 
évidence of the right of the défendants to come into or remain with- 
in the United States; and, being, landed upon such insuiïicient évi- 
dence, they were unlawfully within thë United States. U. S. v. 
MOc Chew, 7 U. 8. App, 534, 4 0. 0. A. 482, and 54 Fed. 490; Wan 
Shing V. U. s;,, 140 U. S. 424, 11 Sùp. Ot. 729. 

But it is cohtended on the part of the défendants that the status 
of Chinese aliëns domiciled in the United States must be determined 
according to their stàtqs at the time of arrest, and not at the time 
ôf èntry, and that, upon bemg arrested, it was compétent for them 
to show by aflfiMativë proof that they were students engaged in ae- 
quiring an éducation iûourschools', and, being so engaged, they 
w'ere not membërs of the prohibited class, and ntit subject to dé- 
portation. ' When, however, that domicile bas been acquired con- 
trary tO and iû vioiationl olthe latvs of the United.States, and when, 
as hère, It is ôiily thrdtlgh an unla^vful ëntry into the United States 
that the Chinese persons secure a résidence in this cdtintry, they can- 
ûot piirge themselves of their bffense by assuhiing the occupation of 
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members of the privileged class, and establish their right to remain 
hy proof of that character. The right of the défendants to land in 
this country on the claim of being students was dépendent upon 
their producing to the collector of customs, at the port of their ar- 
rivai, the certificate required by section 6 of the act of 1882, as 
amended; and to entitle them to remain hère they must thereafter 
produce the same to the proper authorities whenever lawf ully de- 
manded. 

But not only do the défendants fail to show that their entry into and 
résidence in the United States was lawful, and under a certificate 
showing that they belonged to a privileged class, but it appears af- 
flrmatively that they were at that time the minor children of a 
Chinese laborer, and that they are still minora. The status of the 
défendants, under the laws, was that of the father. The policy of 
the exclusion acts is to prohibit the entry into the United States of 
the entire class of Chinese laborers as a class. In re Ah Quan, 10 
Sawy. 222, 21 Fed. 182; In re Ah Moy, 10 Sawy. 345, 21 Fed. 785; 
In re Li Foon, 80 Fed. 881. The défendants belonged to that class 
upon their arrivai in this country, and they so continued up to the 
time of their arrest; and, not having the certificate as required by 
section 6 of the act of May 5, 1892, as amended by the act of No- 
vember 3, 1893, they were not entitled to remain in the United 
State8> and should bave been deported. Judgment reversed. 



CORSER v. BRATTLEBORO OVERALL CO. 
(Circuit Court, D. Vermont. April 1, 1899.) 

1. Patents— Invention. 

Overalls with an upward extension or bib ia front being old, there Is 
no invention in mâking a similar upward extension of about ttie same 
height at the back, for the purpose of excluding dust and cinders, and 
permitting the use of short suspenders, which require no crosspiece to 
prevent them from slipping from the shoulders. 

2. Same— OvBRALLs. 

ïhe Corser patent, No. 366,621, for an improvement in overalls, is void 
as to claim 3, for want of invention. 

This was a suit in equity by Braekett G. Corser against the Brattle- 
boro Overall Company for alleged infringement of a patent for an im- 
provement in overalls. 

James L. Martin, for plaintiff. 

Kittredge Haskins and William E. Simonds, for défendant. 

WHEELEE, District Judge. This suit ie brought upon letters pat- 
ent No. 366,621 applied for November 12, 1886, dated July 12, 1887, 
and granted to the plaintiff for an improvement in overalls. The pat- 
ent covers several différent features by varions claims. Ail of it 
that relates to the one in question is in the spécification : 

"At Figs. 3 and 9 I hâve represented a portion of the rear of a pair of 
overalls; the customary style being indicated in dotted Unes, and an iuiprove- 
nienf in full lines. The back is extended upwardly about as high as the 



SQ& 93 FEDERAL REPORTEE. 

usual helglit of a bib. This excludes cinders and dust. The suspenders are 
shorter, aiua ne: crosspiece. iie ïrèqulred to prevént ithem f rom sUpping £rom the 

■■■^M;'flimM'^''t'be ,çlaiifls\is: ''\, ■ -^ '!^ ^ ,/,;_; |'v' 

:'(3).A,pair of oVeralls, pmvidéd wlth a baclf- pièce extendJng siifestantially 
âtibyè" tliè.wal^tbànd, Wrtli svspètiders fastenélj to. said bàck, pièce, s'ubstan- 
liàliV'à's speclflfedi' whéreby' tHe 'fciistoffiary strà'picbtinectllig tHë Stispenders Is 
dltfpeBjskl! wlth.'iaBd-a roeans of pioteeting , *litf, baek immediately; below tlie 
shoulder blades, and excluding cinders, is afforded." 

Thé' figures referted'ïo show the exteiisîèn tipward, with etispenders 
f rom tliè cornef s to go dvçrêach shoulder witliout cFossing, or having 
any crpsspiece. O.veralW With; Stich an' èitension upward in front, to 
which thé suspenders wére buttbned 6r feuckled, were old, within com- 
moitt knôWlêdge; and this' 'eitension wàs ffecoghized în'the patent as a 
bib. 'f^at what'Ai'ere'càlie(ï"railrpàd15v^ràlft/'hanhgbniethi of 
su,ch ah fixftêhsion upward, hâd béëh ni^dé'bëfore thé plaiiitifî's inven- 
tiûiï,"'x<''élL âVjpeàrs from th^ ,evîd^çiCe,,ânï a|)pears to bè recognized by 
théjplâihtiffin bis rebûttifa^ t'ëstiniohy.;' In his answer to direct in- 
terro^atptyji'9, he appearstp h^yé said,'in despribihg how the then ex- 
Î8tiiig_,ei^erwa^cut:' '/,''''', ^, ''''[[:'. '.' 'i',','',' 

'-'The oviéraljwould: then bç n»à;rke4 oùt, anii the . back, liké tlje 12 overall 
thàt tiiey î>rerié theh making, ' Wciuld not coineup so high as the f old of the 
eloth câm'e; and the différente -whieh I made between this and that is that 
the back: does corne np as high ai the front. Beicause the back did not corne 
up as high, they got thè straps ont of the web. By adding on some four or 
five inches onto the height of the back, * • * adding it onto the 12, 
* * * I could make the straps four or flve inehes shorter, and get the 
straps out between the legs." 

On eross-examination as to this he appè'ars to hâve testiiied: 

"(135) And was not that âliigh-baelsrailroàd overall? It was not as high 
baek as Exhibit 2 or Bxhibit Q. (136) Was it not called a 'high-back overail' '.' 
Ineyer hçard it, called so... (137) Was Jt not eut with a high back? My re- 
niembrapée Js.tlt ,was eût like , one 9^ eXhlblts hère. (l38) Was it not 

an bveriil ii'avitog' a back ext'ehdlng ^bove the ordinary waistband? It was 
tfhe like Eihihii' 12." ';"V" ,/ 

The bacli of the alleged infringeraènt èxtends upward about four 
inehes from the waistband,, and has wide suspenders, which flll the up- 
per eide of the exitension, cross, and are fastened together at about the 
height of the bib, and go over the shoulders, without any.crosspiece, 
making a tight bàCk up to about the shoulder blades, where the sus- 
penders cross; 'and above, to where they sëpârate, ànd of the width of 
one suspender where they cross, of both where they separate, and of 
both where they are attached to the upward extension . of Ithe back. 
Suspenders, iwidejias well as otherwise,; erossed to keep them on the 
shouldeis, and fastened together where they cross, were old and well 
known. ThuSj this supposée infringement ajipears tti he like the prior 
ràilroad overallg, with crofeséd wide sus-pendérs attached to the upper 
side of the back extension. ; The suspenders do not leave the back ex- 
tension at the corners togo over the shoulders separately, unless the 
whole is considered as back extension ail the way up to where the 
suspenders separate. As overalls, and overall backs and fronts, and 
suspenders, wide and otherwise, were ail old, the plaintiff could hâve 
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a valid patent only for his spécifie improvements upon them in thèse 
respects. Eailway Co. v. Sayles, 97 U. S. 554 In that case Mr. 
Justice Bradley said: 

■'If one inventer précèdes ail the rest, and strikes &ut something which 
ineludfs and nnderlies ail tliat they produce, he aequlres a monopolj', and sul)- 
jccts theni to tribiite. But If the advance towards the thing desired is grad- 
uai, and proeeeds step by step, so that no one can claim the complète whole, 
rhen each is entitled only to the spécifie torm of device wliicb he produces, 
;nid evtivy other inventer is entitled to his own spécifie form, so long as it 
(liiïers from those of his competitors, and does not include theirs." 

TIic plaintiff's improvement hère consisted in maliing the back high- 
er. , The alleged infringemeut consists in using wide, crossed sus- 
penders. If his improvement could be said to cover extending the 
back of the overalls upward as high as the bib for the protection of 
the back of the wearer, the extension would be like the bib at the front, 
and would be merely putting that device to the saine use, in a new 
j>]ace, in the same garment, for the same purpose. Such putting to a 
new uKe does not constitute patenta bk; invention. The cases to this 
ettei:t in the suprême court of the United States are too numerous for 
citation in détail, and this principle of patent law is too well settled 
to justify it. In Fotts v. Creager, 155 U. S. 597, 15 Sup. Ct. 194, 
several of thèse casée were examined, and Mr. Justice Brown said : 

"As a resuit of the authorlties upon this subject, it may be said that, if the 
new use be so nearly analogous to the former one that the applicability of 
tUe devic-e to its new use would occur to a person of ordinary mechanieal 
skill, it is only a case of double use, but if the relations between them be re- 
mote, and especially if the use of the old device produce a new resuit, it mat 
at least involve an exercise of the inventive faculty." 

As soon as the want of a liigh back, as well as a high front, should 
be felt, the exercise of mechanieal skill, without inventive genius, 
would provide it. The plaintitî ai)i)ears to hâve exercised good judg- 
ment and high skill about this, but not inventive genius or faculty in 
construction or discovery. And, with high backs to any fair extent, 
the making them higher would be merely carrying forward the same 
idea, although to a resuit more perfect, and would not seem to be pat- 
entable. Wright V. Yuengling, 1.55 U. S. 47, 15 Sup. Ct. 1. 

Thèse considérations make the examination of other questions 
urged unnecessary. Bill dismissed. 



CORSER V. BRATTLEBORO OVERALL CO. 
(Circuit Court, D. Vennont. April 1, 1809.) 

1. Patents— Valid iTY—SuQOEBTioîr of Invention bt Otiiers. 

A merely oral and casual suggestion by another to the patentée of a 
part of the improvement covered by the patent is not sutflcient to make 
the same invalid. 

2. Same— Mbtallic Bl'ckle and Button Hoi.dkr. 

ïhe Corser patent. No. 372,062, for a combined metallic buckle and but- 
ton holder or hole, discloses patentable Invention, and is valid. 

This was a suit in equity by Brackett G. Corser against the Brattle- 
boro Overall Company for alleged infringement of a patent. 
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Jame^ L. Martin, for plaintiff. 

Kittredge Haskins and Williàdj E. Simonds, foi" défendant. 

WHEELEE, District Judge. This suit is Tarought upon patent No. 
372,062, dated ÔctOber 25, 1887y and granted to the plaintifE for a 
combined metallic buckle and button holder or hole. Tlie principal 
improvement is a shoulder in each side of tlie loop that goes over the 
button, formed by bends in the métal, to rest upon the button, and 
prevent unbuttdning, when loose. The évidence shows that he had 
conversation with others about this device while making it, and they 
testifj to suggesting this improvement, but not to doing anything 
about it. The principal questions are whether it amounts to a patent- 
able invention, and whether the suggestion defeats his right to the 
patent. This shoulder had to be contrived for preventing unbutton- 
ing in this way: To hâve told a skilled workman to flx the prior flat 
loop so it would not unbutton when loose would not bave produced 
this device, uniess he had, in addition to his mechanical skill, suf- 
flcient ingenuity which he should exercise to contrive it. Invention 
was necessary to make it; when made, it seems to hâve been very use- 
ful, and also to hâve been patentable. 

A patent is prima fade évidence of the invention of the thing pat- 
ented by the patentée. This is elementary. Among the défenses 
allowed by statute. to meet this presumptiou is that the supposed in- 
venter "had surfeptitiously or unjustly obtained the patent for that 
■i\'hich was in faict invented by another who was using reasonable dili- 
gence in adapting and perfecting the same." Eev. St. § 4920, par. 2. 
The one who made the suggestion in respect to this improvement does 
pot appear to hâve used any diligence at ail in adapting or perfecting 
it, or to hâve understood that he was inventing anything like it, but 
rather to the contrary; for he appears to hâve afterwards made an 
application for an improvement upon thèse articles without including 
it, Such a suggestion is mère information, the receiving and acting 
upon which are not surreptitious or unjust. People are continually 
acquiring information. And Chief Justice Taney said, with référence 
to an inventer, in O'Eeilly v. Morse, 15 How. 62, at page 111, "It can 
niake no différence, in this respect, whether he dérives his information 
from books or from conversation with men skilled in the science. If it 
were otherwise, no patent in which a combination of éléments is used 
could ever be obtained. For no man ever made such an invention 
without having flrst obtained this information, uniess it was discov- 
ered by some fqrtunate accident." In Agawam Co- v. Jordan, 7 Wall. 
583, a claimed suggestion of an important part of the patented inven- 
tion was held not to constitute the person making it and the patentée 
joint inventors, nor to afford any défense for infringement. This 
merely oral and casual suggestion, if made as claimed, would not ap- 
pear to be eufficient to defeat this patent. Besides this, such a défense 
is affirmative, and must be made ont bçyond reasonable doubt. The 
plaintiff admits conversation on the subject, but dénies such sugges- 
tion. In view of ail the circumstances, a doubt that it was so made as 
to give full information of the invention remains and seems reasonable. 
Decree for plaintifE. 
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CORSER V. BRATTLEBORO OVERALL CO. 
(Circuit Court, D. Vermont April 1, 1899.) 

1. Patents — Intention — Improvements in Coats. 

It having been customary, lu puttlng on the collars of coats, to sew 
the underside to the coat, and then sew the upper slde dowr. over the 
seam, there was no invention In maklng the outside of the coUar a "seam" 
larger than the inslde, and seam both to the coat at the same time, and 
then turn the -wide part under and seam it. This is slmply a change in 
the form and arrangement of the constituent parts, and not patentable. 

2. Samd. 

In cutting coats, there can be no invention in laylng on the patterns 
in a particuiar way, for the purpose of economizing materlal. This Is 
merely a matter of judgment, producing good workmanship, and not a 
matter of invention. 

8. Same. 

ïhe Corser patent, No. 364,219, for improvements in coats and the 
methods of making them, held valid and Infringed as to claim 3, and void 
as to the remainlng claims for want of invention. 

4. Same— Appotîtionment oî' Costs. 

Where three patent cases were heard upon the same testlmony, and in 
one case the decree was for plaintiff, ta another for défendant, and in 
the third for plaintiff on one claim, and for défendant on the three 
others, held, that in each case costs would be allowed to the reeoverlng 
party for ail but 'the évidence, and the costs for the évidence would be 
disallowed in ail of the cases. 

This was a suit in equity by Brackett G. Corser against the Brattie- 
boro Overall Company for alleged infringement of a patent for im- 
provements in coats and the methods of making them. 

James L. Martin, for plaintiff. 

Kittredge Haskine and William E. Simonds, for défendant. 

WHEELEK, District Judgê. This suit is brought upon patent No. 
364,219, dated June 7, 1887, and granted to the plaintiff for an alleged 
improvement in coats and method of making them. The improve- 
ment in coata relates to the putting on of the collars, and is thus de- 
scribed in the spécification: 

"It has been customary to sew the underside to the coat, and then sew 
the upper side down over this seam, which latter is a diffleult opération, and 
usually leaves the ccllar awry or twlsted and deformed by plaits. I make 
the outside of the coUar a 'seam' larger than the inslde, and seam both to the 
coat at the same tlme. after which the wide part is turned under and seamed." 

There are four claims for this alleged improvement, — two for a coat 
provided with a coUar composed of thèse parts, and connected to the 
coat in this way; and two for "the improvement in the art of attaching 
collars to coats, which consists in providing" thèse parts and sewing 
them to the neck of the coat in this way. A part ai the méthod of 
making is a sleeve pattern, with longitudinal linee where the seam un- 
der the arm would corne, or notches where the ends of the lines would 
be, either whole, or divided there with the lines along the edges of the 
parts, for conveniently varying that seam, and the eizes of the parts, 
and allowing economy in materlal, by placing the seam along lines at 
eqvai distances each way from the middle, and so preserving the size 
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of the sleeve by adding as much to one part as should be taken from 

the other. The eorrpsponding clajm is: 

"(3) The pattern in one or more parts for the entire sleeve, provided with 
longitudinfil lines,or équivalents, as descrlbed, for loeating the under-arm seani, 
whereby It is adapted for use in cutting sleeves of a glvea size, but which 
may be made of parts having 'fàriôus i'elative wldths, substantially as set 
fortU." 

The other forms of the method are economical ways of laying the 
various patterns on the cloth, the smaller among the larger, for cut- 
ting; put the parte df the coats. : 

The improvement in the coàt is like tiat iii the shoè in question in 
Burt V. Eyory, 133 U. S.; 349, 10 Sup. Ct. 394, where the court said: 

"Thelr shoe performed no new functlon. In the construction of It the vamp, 
the géarters and the eipAnsible gore flap were eut somevrhat dlffèrently, it is 
true, from the lilie parts of the shoes constructed under the earlier patents 
referred to, but they subserved the same purposes. It is well settled that not 
every' improvement in an article is patentable. The test is that the improve- 
ment must be the prodiict of an original conception." 

And, after citing and commenting upon cases, the court fùrther said 
that it was "siniply a change in form and arrangement of the con- 
stituent parts of the shoè, or an improv;emènt in degree only." 

So, hère, coats are and havé long been universally worn and known, 
liaviilg many and vàripijs styles o'f collars and raodes of sewing 
them on. Whether the prier structures are coveredby patents, or 
ever hâve been, or not, makes no différence as to the character of the 
impri>vemènt upon thein.' ■ The collaïS ôf the coats bf this imprdve- 
raéht'^erform no néw fuïiCtiOû. Tùming under aii edgè tb sew down 
is no new thing. Neitheris cutting the part' tobe turned linder 
enough larger for that purpose any new thing. It is, as in the case of 
the shoe, '^Imply,?; cbajigÇtj^çi.Jihe form and, aiTangement of the constit- 
uent parts," and not patentable. Whether such an art as that of pro- 
vi^ug pa,çts of collaf^?, pf «ijfîereiit S:k!es ajid sewing ^hem on together, 
an<J,t«en tùming ûhder the édge of one|,ispàtentable,ihà8'^eén doubted. 
■W£ÏI^:.'l'at.,(âd Ed.) §§3, 3^. i.If itis, the ipgredientof invention would 
be f^jjjèceseary as in that of tbe produit, and Çis mucji' waiitipg in this 
procës's. Tiie same considération wilr kpply te the clàims for laying 
ojïpf pftjtterns for cutting coats, Tailors and cutters hâve been Jaying 
on,pàttèrns for èconomyqï cloth foi* m^Lny yèars,, iï px)t ffom time ini- 
menaoriaL By the flrst claim, this iniproyement "eonsists in cutting 
a front and front facing from one side of the web^ the upper part ôf 
the sléève frôm'the oï^pôsi te side adjacent, the entire back from the 
body of ,the web, the umàei; parts of tiwo sleeves fr^m the sides ad- 
jacent, and the parts.ofîthe-collar and pocket pièce froja elosely ad- 
jacent or intermediate parts of the web." : By the second, it consists 
in substantially tbei same method, including the, use: .of the longi- 
tudinâllymarked pattern for obtainipg the relative width of the 
partaiol the sleeve. If tfiis order of plaeing the patteruBis notnew, 
it iemerely a goï)d:<Way; if it is newj itis merely a better way. It is 
ainatter of judgment, producing good wdrkmanship, and not a matter 
of; invention,' producing a distinctively new method. It is by the prin- 
cipies'ôf the cases mentioned, ^nd many othere, outsideof: patentable 
invention. The inclusion of the use of a new style of patterû in the 
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niethod does not make the method itself patentable, although the pat- 
tern sliould be patentable. . 

The liiies upon the pattern are not shown to hâve been known and 
used before. The notches sbo#n, although , used for the same pur- 
pose, are flot the sàme tliirigs. The Unes are new things on the pat- 
tern for accomplishing the same purpose with the pattern, and the 
pattern, with lines upon it, was a new manufacture. To contrive them 
;ind place them there for the puppose would seem to involve construct- 
ive ingenuity, wh^ch amounted to an original conception of thie de- 
vice as an addition to the former pattern. No adéquate reason is 
made to appear why the third claim is not valid for the pattern with. 
thèse lines upon it. The use of such patterns by the défendant does 
not appear to be disputed. The notch for sleeve buttons on the pat- 
terns used is an addition not affecting the use of the lines. If it is 
an improvement, the patented invention hae been taken to put the im- 
provement upon, and the taking of it is nonethe less an infringement. 
So. the plaintiff appears to be entitled to a decree upon this claim only. 

Tliis and two other cases between the same parties hâve been heard 
upon >the same testimony, in one of wbich the plaintiff is to bave a 
decree, and in the other the défendant. Obviously, the cost of the 
testimony is to be somehow apportioned. Perhaps the most équitable 
and practiçable way would be to allow costs in eacb case to thp reeov- 
ering party for ail but the évidence, and to disallow costs for that in 
ail the cases. Decree for plaintiff as to third claim only. 



TANNAGE PATENT CO. v. DONALLAN. 

(Circuit Court, D. Massachusetts. April T, 1899.) 
No. 716. 

1. Patents — Invention — Presumptions. , 

The fact that a certain process of dyeing animal flbers, sliins, etc., 
whieh is elaimcd to anticipate a patented process of chrome tanning, 
was publiely Icnown for more than 30 years, during a time -when in- 
ventoi-s and seientists were vainly endeavoring to discover a successful 
method of chrome tanning, raises a strong presumption that such dyeing 
process did not fully disclose a practical tanning method. 

2. Same— ANAr.oGous Use — Dveing and Tanning. 

The two arts of dyeing and tanning. are radically distinct, so that U 
would require in%-ention of a high order to discover that an old dyeing 
process would produce merchantable chrome-tanned leather. 

3. Same — Anticipation — Accidental Rksdlts. 

An accidentai resuit of a process, not contemplated and not recog- 
nized as important by the inventor, cannot anticipate a later patent. 

4. Same— Chromb-Tanning Process. 

The Schultz patents, Nos. 291,784 and 291,785, for a process of tanning 
by the green oxide of chromium, known as "chrome tanning," were not 
anticipated either by the Heinzerling patent of 1881, for a process of 
elii-ome tanning, which was never a commercial success, or by the Pran- 
cillon Prench and English patents of 1853, for a process of dyeing animal 
fiiÎJers, skins, etc. 
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This was a suit in equity hj the Tannage Patent Company against 
John El ©onallan for alleged infringement of certain patents for a 
proeess of chrome tanning. On final hearing. 

Fish, Kichardsfon & Storrow, for coflaplainant. 

George L. Koberts and W. Orison, IJnderwood, for défendant. 

COLT, Circuit Judge. Thie suit relates to two patents îssued to 
Augusttis Schultz, January 8, 1884, for "a proeess of tawing hides 
and skins." Patent ÎTo. 291,785 is for the gênerai ^proeess. Patent 
No. 291,T84 contains a more spécifie description of the solution which 
composes the second bath of the proeess. For présent purposes they 
may be regarded as onè patent. 

The^Schultz patent îS for a proeess of minerai fanning, as distin- 
gui^ed frôm the old methods of barfc tanning. Speciflcally, it is for 
a proéesé of tanning by the green oxide of chromium, and is known 
as "Chrorhé tanning." As a practical aûd commercial method for mak- 
ing mor^co leather it hae proved very successfui, and may be said to 
hâte revolutionized this branch of the tanning art. It is estimated 
that 8Ô 'per cent, of the moroeco leather at présent produced in this 
country'is inade by this proeess. Not only does it largely reduce the 
time 6f tanfliag by the old methods, but the leather itself is of a supe- 
rîor quality. In the coDsideration of a patent of this character, and 
ih hàrmdhy with what we believe to be the spirit and purpoee of the 
patent laws of the UnilM States, the coui-t is naturally inclined to 
sustain it, unless it clearly appears to be invalid under the law. Nor 
does it detract from the merit of such an invention that prior in- 
ventors had nearly solved the problem, or had reached a successfui 
expérimental stage in its solution. When the prior art is brought to 
bear upon any important invention, this is often found to be the situa- 
tion. The Schultz proeess for chrome tanning is to flrst subject the 
skin to a bath of bichromate of potash, aiid then to a second bath 
which consista of sulphite of soda dissolved in water, to which hydro- 
chloric acid is added to set free the sulphurous acid, whereby the 
chromic acid throughout the skin is reduced to the green oxide of 
chromium; in other words, it is the réduction of chromic acid to chro- 
mic oxide through sulphuroijs acid. The prior tanning art does not 
disclose thig proeess. For 30 or 40 years before the date of the Schultz 
patent, persons skilled in the art îiad striven to disoover a practical 
method of chrome tanning, but, with one exception, thèse efforts were 
failures. This record présents an exhaustive review of thèse old meth- 
ods. It is sufflcient to refer to the most important. The earliest 
method is described in the Warington British patent of 1846. Wai'- 
ington uses for tanning "green vegetable matter," such as rhubarb, 
potatoes,,pr; cbemical deoxidizing agents, such as gum, starch, or cer- 
tain compounds i;of sulphur mixed with tanning material, such as 
bark; and he uses either bichromate of potash or diluted sulphuric 
acid to prevent putréfaction. He employs one-eighth to one-half a 
pound of bichromate of potash in 100 gallons of water; and in the 
case of sulphuric acid a qharter of a pound to a pound of the acid to 
Ip' gallons of water. Nobody cpntends that the Warington proeess 
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was ever practically employed in tanning, and on its face it is very 
remote from the Schultz process. 

We corne next to the Bwedish patent, to Cavalin (Cayallius), of May 
1, 1850. He first describes a dyeing process which may be either a 
minerai one, as, "for Instance, of one part of sulphate of protoxide 
of iron and six to twenty-four parte of water," or a vegetable one, 
wîth "leaves, sprigs, and the bark of a majority of the perennial 
plants." Hethen places the skins in a solution of chromate for tan- 
ning. In the second bath of Cavalin there is no suggestion of the sul- 
phurous acid reducing bath of Schultz. Of this process, Heinzerling, 
in the Eléments of Leather Making (1882), eays, at page 144: 

"We can regard Cavalin's process as a combination of Iron, alumina aad 
chrome tanning. The leather, however, showed an easily removable or de- 
teriorating resuit in water, and was brittle, which made its practical appli- 
cation impossible." 

Morflt on the Art of Tanning (1852) says (page 401) of Cavalin and 
other similar processes: 

"It is doubtful whether leather made by any of the preceding processes will 
préserve its durability for any length of time, as from its very nature it would 
be reasonable to expect it to cracli, unless it be kept constantly greased." 

Davis on the Manufacture of Leather (1885) says, on page 629 : 

"Cavalin's method may be considered as a combination of tanning with 
ferrie, aluminum, and chromic oxides. But a practical application of the 
process is not possible, sinee the leather loses its tannin easily when immersed 
in water, and its grain is brittle. * * * Ail the above-mentioned methods 
of tanning hâve been abandoned on account of the détective quality of the 
produet prepared by them." 

Professer H. K. Proctor saye, in a lecture given October 9, 1893, 
when speaking of the Cavalin leather : 

"ïhe resulting leather was a combined iron and chrome tannage, which is 
uot a practical success, thougli it is not impossible that some modification of it 
might be put to useful purpose." 

The authorities on the subject of tanning, as well as an inspection 
of the Cavalin patent, demonstrate that it is not an anticipation of 
the Schultz process. 

In 1858, Dr. Frederick Knapp published an article on the nature 
of leather. This article is translated in Dingler's Polytechnical Jour- 
nal, vol. 149, p. 305, and in Wagner's Jahresbericht (1858) p. 521. 
Speaking generally, the Knapp method relates to tanning with salts 
of the oxide of iron or of the oxide of chrome. It is a "single-bath 
process."' The Schultz process dépends, primarily, "upon the réduc- 
tion throughout the skin of a compound of chromic acid." No com- 
pouud of chromic acid is employed by Knapp, and no réduction of 
chromic acid takes place when the skins are tanned. The Knapp 
method of treatment with iron and chromium salts bas been unsuc- 
cessful. The literature of the art shows that the Knapp process 
never went into commercial use. 

Heinzerling on the Eléments of Leather ilaking (1882) p. 144, says: 

"The api)lication of iron and chrome alum in tunuing has already been form- 
ally proposed, and also been i>ractically carrled out. The use of thèse sul)- 
stauces was soon, however, given up agaiu, siuce the leather so prepared 
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showéd flo &dvàntage tfver the lieattier taniaed with alum 'inil otlïer alumihum 

salte." „■:'>■-, :'.::'^'-: ■r,-.. . 

lia^isoç'tlie Manufacture, ,()^;jtieat^^ 629, pays: 

'îTbSiUseof iron alun? fliMj,chrpaie alum.w-as.^t one tipie proposed and actu- 
aljiy , intr9dj(i(;e4 in praetice, but .Ûie use çf thèse sui^atànQe ? wa.s soon aban- 
donèa, as théleather prepflkd' In'Xhïs.mànflér' had i'6 aijvalitage over that 
tanfied Wltti aiùm and aluttllB'à' sâlts." ',''''■ ;'^'" 

Wagflier's, Ciiemical 'Tecjuiflipgy (189^) p. 889, saj^ei,, under the head- 

ing "KnaBE^'lçatlle^^'':;J■^îo ■ ^ ^■.:->' ,.«:■■■ ".:'■■ 

"Tlie hidçs do not becbmejjireaHy tanned J?jr beiog impfeifged In solutions of 
such metàllic salts as those' ot the ferrous and ferrjc oxides and zinc and 
chrbinlùm okides. * * '* 'Thbugh' k cé'rt^Iâ Coiiitiiiia^tit'n of the oxide 
and flbers taKéiS' plaee, no réal, lëàtlièï jis"fd!riiiëà, bécyuSeth'e substance when 
tinished is nbt flttëd for contàét with wàtéf; foi* tïieii the sOrCaUed 'tannin' is 
washed out. * * * Although the exterlor color of good, sound leather 
may be Imitated, the real qualities of leather are, wanting. Knapp's process 
is nbt in use, br Is So enlirely hiodifled by 'substîtutfag alum for metàllic 
oxides that the skins are tawed by a combination of the preceding tawing 
process and the cil tawingprocciss nowtfl.be desçrlbed." 

Pi'octpr, in itis text-bopïi on Tan»ing:i(i885) p. 219, says of leather 
inade by the use of basic ferrie salts: 

"The leather, ho werer, bas by' no mèàns tlie feame résistance to wet and 
decay as bark-taEned' leather, and inVariabtyhas' à tendency to crack when 
sharply bent. fbeipi/ocess bas been most barefùUy worked out by Professor 
Knapp, and was patented amd worked commerelally for a short tlme in Bruns- 
wick, but apparently withoutiflnancial suceess." 

It is manifest that Knapp does not deecribe the- Schultz process. 

We hâve next, the Swan British patent of 1866. Swan states that 
his Inventibû mày be applied to tannihjg. , His methojî is to immerse 
the skifls in a solution containing 1 péi-cént. of chrdiuè alum, or in 
a sdlntipn of chromate oi* "bichroniate of piotash, and then to decom- 
jK)sè the ehrômate or bichromate in the skin "by pieans of oxalic or 
other similar acid," so as to reduce the bichromate and produce "the 
required compound of chromic oxide." It'iè èstàblished by this record 
that oxalic acid reduces bichromate mOre slowly thàn sulphurous acid, 
and that it must be used with great care to prevent injurions action 
on the raw hide. Thè Swan process has not proved to be a practical 
method for tanning. It is not the Sblïnltz' process, 

'The Heinzerling Englîsh patent of 1880 and American patent of 
1881 describe the only chrome-taïiriîng' iprocess bef ore Schultz which 
may bé said to hâve goneinto commercial use. Heinzerling first left 
the hides in the "chrome or aluminous solution" from one to twenty 
dàys. It is unnecëssary to referto the other opérations of this com- 
plicâted process, except to add that the hides were iinally "exposed 
to the light for from twenty-flve dàys to sixty." Heinzerling soaked 
bis ékins in a solution of chromic acid or of a chromate and bichro- 
mate, but he never reached the Schultz process of ' ]?eduction through 
sulphurous acid. In chrome tanning there is no complète réduction 
untîî the hide turns greêh; In the Heinzerling process it seems that 
the graduai effect of exposure to the light had to be relied upon to 
reduce the chromate. Davis on the Manufacture of Leather (1885) 
p. 634, says: 
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"The eut surface of leather prepared accordlng to the deserlbed [Heinzer- 
ling] process is at flrst yellow, but becomes gràduaUy lighter, especially when 
exposed to the ligbt, and turns finally to a nearly whltish green." 

CoDcerning the Heinzerling process, Prof. Proctor, in Ms text- 

book on Tahning (i885),p. 221, says: 

"A process which bas beeD worked on a larger scale is that of Dr. Heinzer- 
llng, introdueed about 1878, with the usual promise of 'complète révolution' 
in the leâther trade, but which, in spite of the most determined and perse- 
verlng efforts of the Bglinton Chemical Company, who own the English pat- 
ent, bas failed to take any very promitient position in commerce." 

In a lecture delivered October 9, 1893, after speaking of the Cavalin 
process. Prof. Proctor said: 

"IVIuch later and much better known. If not more successful, was the Hein- 
zerling process as carried out by the Egllnton Chemical Company anl the 
Yorkshire ïanning Company. Thls could hardly be called a true chrome- 
tanning process, since alum and sait were the principal tanning agents, and 
tlae bichromate, which was used with them, was never systematically reduced 
to the green tanning form, though in course of time it gradually became par- 
tially changed at the expense of the sldij," 

Wagner's .Chemical Technology (1892) p. 889, says: "Heinzerling's 
chrome tanning is, in the opinion of the author, perf ectly worthless." 

Upon examination of the présent record, it appears — Pirst, that, 
in the art of chrome tanning, no prier patent or publication describes 
the Schultz process; second, that no prior patent or publication dis- 
closed a practical or commercial process for chrome tanning, with the 
single exception of Heinzerling, which was only successful to a lim- 
ited degree, and which cannot be said to hâve solved the problem of 
practical chrome tanning worked ont by Schultz; and, further, that 
the Heinzerling process is not an anticipation of Schultz because the 
two methods are distinctly différent. Although chrome tanning may 
be effeeted experimentally by several of thèse old procesees, as seemg 
to appear from the évidence of the defendant's experts and the sam 
pies produçed, we do not think this class of testimony detracts from 
the merit of the Schultz process, or from its position in the art. On 
the contrary, preyious efforts and previous failures add to the impor- 
tance of Schultz's discovery. A process carefully conducted iby a 
skilled expert may be adéquate to tau skins, and yet be commercially 
perfectly worthless. Such; expérimental success should hâve little 
or no weight in determining, the, question of the validity or seopeiof 
theSchUiltz patent. In the case pf Patent Co. v. Zahn, 17 0. G. A. 
552, 70 Fed. 1003, the circuit court of appeale for the Thisd circuit, 
on final hearing, sustained the validity of the Schultz patents. In 
flve other sujts bronght by this complainant against varions défend- 
ants preliminar}' injunctions baveb^n granted, and in three of thèse 
cases the order was ^rn^ed by the circuit court of appeals. r Patent 
Co. V. Donallan, 73 Fed. 287; Same v. Adams. 77 Fed. 191; Adams 
V. Patent Go., 26 C. C. A. 326, 81 Fed. 178; Clerk v. Same, 28 G. G. 
A. 501, 84 Fed. 643; Ford Morocco Go. v. Tannage Patent Co., 28 
G. G. A. 503, 84 Fed. 644. The substantial défense in the présent case 
is anticipation of the Schultz process based upon the Francillon French 
and English patents of 185â. The Francillon patent was introdueed 
in the prior injunction case against Adams, and carefully considered 
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^Pl^SlI^g^'' 4'^B'^^^! in, hfs.Qpjnipni'nlliè' circuit court,, and by Judge 
Dallai,' speftkjiîig foir tiie cbuiii jn, thé çî,r cuit court pi;aippieala. It was 
a]go beforetliis court on ipotion for a preliminary injunction. It is 
true, ïiowever,' thàt the 'Praricillôii' patent bas not been .heretofore 
considered by any court on final Méaring, thàt tHis défense is now 
for thé fifst time thorôulghly and teïliaustivèly presented; ànd tbat the 
def^ndaût is entitled to bave tbis quëstiop of anticipation investigated 
and passed upon in , tbis case. It ftirther appears tbat, in connection 
witb the introduction of the Prancillon patent, the whole prior art 
bas, been more fully çpesented in tb|s case than in any prior litigation. 
' Aft'er the most diligent search, bowéver, in tbis and foreign countries, 
as "^e ^bave seen, no process such as.isdescribedby Scbultz bas been 
foilnd îb the prior tannage art. "\^e bave pnly ieft then to détermine 
thejQne important question whether in view of Francillon tbere was 
any, patentable novelty in the Scbultz method. Scbultz describe»! 
a process of "tawing bides and skips" with minerais. Francillon's 
patent is for a process of "dyeibg ahd printing silk, wool, and other 
animal flbers," including "skins." thé Scbultz patent is for a tanning 
process. The Francillon patent is for a dyeing process. Tbis is the 
fundâmental distinction between the two. The Francillon patent was 
taken eut in 1853. It was commented on in trade publications, and 
was weil known. It nowbere purports to disclose a tanning process. 
It was used for dyeing silks and wools. It does not appear tbat skins 
were ever dyed by this method. It was never used practically to tan 
a skin. It was not until after the diacôvèry and great success of the 
Scbultz process, and as a défense to the charge of infringement, tbat 
the expert witnesses for the défendant bave found out by experiment 
tbat the" Francillon dyeing process will in fact tan. And in tbis con- 
nection, and as going to show tbat the court should not be wholly 
guided by the expérimental success of the most eminent experts, it 
may be observed tbat Prof.' Carmichael also obtained good merchant- 
able chrome-tanned skins f foin the Knapp, Cavalin, Swan, and Heinz- 
erling processes, altbougb, witb "the exception of Heinzerling, and 
then only to a limited extent, thèse ôid methods bad proved practical 
failures. 

With the history of the developnient of tbe chrome-tanning art 
before us, showing for many years re|ieatéd effort and repeated failure 
until tbe Scbultz patents, and with tbefeè^àtents repeatedly sustainèd 
by thé courte ib bther cases, the proof èf an alleged anticipation in the 
form oJ'â wèll-known foteign patent issùed 30 years before, should be 
clear, convitoéiiî^, and free f rom doùbt. Before reacbing the conclu- 
sion tbat thé Prancillon proéess is an anticipation of Scbultz, we 
should be satisfled— flrst, tbët tbe art OjE tanning and tbe art of dyeing 
are so nearly aûalôgous tbat there waS no invention in tbe application 
of an old dyeing process to tanning; and, second, tbat the Prancillon 
patent for dyeing sets out in full, cleàr, and exact terms the Scbultz 
method oî tabning, so tbat any onei skilled in the art would be able to 
practicé thè Sébùitz process by following thé directions of the Fran- 
cillon speciflcàtion. If either of thèse propositions is doubtful, tbe 
defendant's attack upon tbe Scbultz' patent must fail. As a matter of 
commoh- knowledge, as well as sciéntiflc classification, tanning and 
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dyeing are distinct arts. The art of tanning is to change a raw skin 
into leather. The art of dyeing is to fix color. The Century Dic- 
tionary deflnes tanning as "the art or process of converting hides and 
skins into leather," and dyeing as "the opération or practice of fixing 
coïors in solution in texible and other porous substances." The En- 
cyclopaedia Britannica (1894) defines leather as follows: 

"Leather consists of the hides and skins of certain animais, prepared by 
Chemical and mechanical means In such a manner as to resist influences t» 
which in their natural condition they are subject, and also to give them cer- 
tain entirely new properties and qualitiës. Skins in an nnprepared, moist 
condition are readily disintegrated and destroyed by putréfaction, and if they 
are dried raw they become hard, horny, and iutractable. ïhe art of the 
leather manufacturer is principally directed to overcoming the tendency to 
putréfaction, to securing suppleness in the material, to rendering it impervious 
to and unalterable by water, and to increasing the strength of the skin, and 
its power to resist tear and wear." 

It defines dyeing as follows: 

"Dyeing is the art of coloring in a permanent manner porous or absorbent 
substances by impregnating them with coloring bodies. Most vegetable and 
animal bodies are porous or absorbent, and can be dyed; some minerais 
also, such as marble, can absorb liquid coloring matters; but the term 'dye- 
ing' is usually confined to the coloring of textile flbrous materials by pénétra- 
tion. The superfceial application of pigments to tissues by means of adhesive 
vehicles, such as oil or albumen, as in painting or in some kinds of calico 
printing, is not considered as a case of dyeing, because the coloring bodies 
so applied do not penetrate the fiber, and are not intimately incorporated with 
it. ïhe mère saturation of textile liber with a solution of some colored body 
and subséquent drying do not constitute a case of dyeing, unless the color 
becomes in so far permanently attached to the flber that it cannot be washed 
ont again by the solvent employed or by common water." 

Dyeing, technically speaking, and as contrasted with painting, means 
a saturation or imprégnation of the flber in order to secure fixation of 
color. As applied to some animal fibers, such as silk or wool, it 
means a thorough saturation; as applied to skins, it may signify a 
thorough or a partial saturation ; in other words, skins may be dyed 
on the surface, or a portion of the way through, or ail the way through. 
The dyeing of skins is effected either by plunging or dipping in the 
dyeing solution, or by spreading the dyeing material on the surface 
by brushing over it. Francillon was a Prench dyer. His patent dis- 
closes a process for the fixation of a permanent green color on animal 
fibers. As practiced commercially, this method eeems to hâve been 
limited to dyeing silk and woolen fabrics. Wagner's Jahresbericht 
(1858), in review of the Francillon process, says: 

"Francillon described the following process for dyeing woolens and silk 
fabrics a permanent green by means of oxide of chromium." 

He then sets out the steps of the process substantially as found in 
the Francillon patents. The Francillon French and English patents 
are substantially the same. With respect to thèse patents, Mr. Little, 
complainant's expert, says: 

"ïhe Francillon patents relate directly and soiely to a process of dyeing. 
They are directed to dyers, and are to be read from the dyers' point of view. 
They are, moreover, primarily directed to the dyeing of silk and wool." 
93F.~52 
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I In the spécification of hi? English patent, Francillon says: 

^'My irivérition of improvém&nts in dyeîng and printing silk, wool, ànd other 
ànifnalflbefs relates to a method of fixing upon silk, wool, and other animal 
fiberSi sUch as hair, feathers,or skins, the green oxîde of chrome, called by 
Frenek ehemists sèsqui-oxide Of chrorfie, or the chromic oxide of Éerzelius. 
This oxide may either be appÙed and flxed alone, br in order to produce vari- 
ous shàdes and colora thé ciXide may also be èmployed in combination with 
varions . substances, such as certain acids or oxides, or with coloring or as- 
tringente niatters. This object of the invention may be effected either by the 
oxid9.tion of chromons oxide, which may be effected upon the substances 
either in t^ie flbrous state or after having been manufàctured into the fabrics 
to be dyed or printed, or thé same effect may be produced by the réduction 
of chromic acid and its conversion into chrotnic oxide. The flxing opération 
is oarried pn in the followihg manner: A ctild saturated solution of bichro- 
mate of poiash. is laid evenly either upon the whole fabric or upon any part 
which it.isçlesir,ed to hâve eolored, dyed, or stdined; and I would hère observe 
that there are some kihds of flbers which are better impregnated With impure 
chromic acid, or even with bichromate of chloride (sait of peligot), than with 
aperfectly pure sait. This opération is performed at the ordinary tempéra- 
ture, or at a température of thirty degrees, forty degrees, or iif ty degrees of 
the centigrade thermometer, or even a higher température may be èmployed, 
àceording to the nttture of theflber to be operated upou; The fiber thus im- 
pregnated with Ghromate or chromic acid is left in repose for some hours pro- 
teeted from phe solar rays. The opération of reducing the chromie acid is then 
proceeded witii, in order to deprive the acid of a moiety of its oasygen, and to 
couvert it into chromic oxide. It is well known that m^ny agents are capable 
of efîeoting the réduction of chromic acid either in a free state or in the form 
of bhromate, and of convertingit into green oxide. Amongst thèse rnay bepar- 
fieularly mentioned chloride of tin, the hydro acids, phosphoreuse acid, several 
oxy 'acids of sulphur, either free or in the fqrm of a sait, but jaorp.especially 
mlphurous acid, This latter bas bee»: preferred, inasmuch 8,8, besides pre- 
senting the advant&ge of economy, it .possesses. furthermore that of puly 
requiring for its action thei;apparatus and prpoesses èmployed, for bleach- 
ing woolen and silken fabrics by means of sulphur. When the fibers or 
fabrics tobe dyed hâve been impregnated. with chromic atsidità^y (if& to be ex- 
posed in O/darnp r^tate , to fhe actifÇji of sulphurous deid, either ifi gaseous 
form Qr in solib^wri., Tfie sulpfmroifs acid instantly effects the 'rèducfiôn of the 
chrùmîo actâ, anâ fm jlbers pâsi'f^àm a hrôwnish yellow color'to either a (jray- 
ish green or à 'âeèidéd green,' abcprding to iùhethet> the< chrormute >]ias been èm- 
ployed àlone or with theaddHionqf ursfniousor arsenip qxiid,; The fabric qr 
piatfirial nov), only ^equire/t to be wash^, and the coloris ficbedy, , Thp tint ob- 
t^iiïied by means of the i;ed bhromate is iipon W^ool a'gray'greeli, and a sea 
^éen upon sillc, l^tit mucH léfeb iiiteïisé. By àdding tb thè' ehrottiate arsenical 
préparations, à- gbéÉit varie ty bf êhades olfereen may be prodUcèd* As the 
chiromic acid aicfts aa a rfeocdimt as energeti©Hlly as aiuminaaud oxide of iron, 
lyarns or fal>ric^ upon whicbn;the,oh;ç9ifiie acid .bias been previpusly fixed m^y 
be dyed in baths ^f madd^r. oocnineal,' sflid bther matters, aûd by this mèàhs 
séveral fancy stades lûày hé produced; 'but, in the same nianner as whén 
motdants Of aluminâ. and iron are i èmployed together in order to produce 
complex shades, so the chromic oxide, mitôdrvfith the preceding mordants, 
serves to produce still more varying tints, which cannot easily be imitated by 
other probBsses. The cOloriiig or astritigeut matter may, when they allow of 
it, be deposited and fixed at the same time as the chromâtes and the sulphur- 
pus acidbe aUpwed to açt afterwards. In conclusion, I désire it to be under- 
stood that IclairÀthe application to the dyeing and printing Of fibers, yarns, 
threads, silkënarid woolen fàbrioi, and other animal fibers or tissues {sv,ch as 
hair,feathers, or skins) of the colnr produced by the fixing theteon of the green 
oxide of chrome (the sesqui-oxide of chrome of the Jprench ehemists and the 
chromic oxide of Berzelixis). This oxide I either appl# and. fix alone, or In 
order to produce variOus tints T combine it {either at the time of applying it 
to the material or afterwards) either with certain acids, such as phospborio, 
phosphorous, arsenic, or arsenious acid, or with certain oxides, such as those 
of iron, lead, copper, or other métal, or with coloring matters which require 
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the assistance of an oxide in order to combine with the liber, and wJliich find 
in tlie chromic oxide a mordant, and, lastly, witli that no leçs nuinerous 
class of astringent matters by means of whieh so many fast colors are pro- 
duced. ' l'db'tiôt, therefore, intend to confine myself to the process above de- 
scribed; but what I consîder to be new, a-nd, désire to daim as ofmy invention 
in the. abov^rdespribed proces,s, is dyeing.çtnd jrrinting animal jibers, such as 
wool, silk^hàir','^eatJiers, or skins, by means of chromic acid or' its éombina- 
tioné, whieh rkay bé réduced and converted intd a chromic oxide, and fixed' by 
anyè'onveniént'Chèm,icalmeàns,asabo'éedeseribed." • : 

Sfeiitiltz, M His patent Ko. 291,785, eays: 

"Be it known .Ihat I, Augustus Schultz, a citizen of the United States, 
* * * hav6 iarenteà new and nsètxûimprovements in tawing hides and 
sfeîres, of whieh the following is a spécification: This invention relates to a 
aew process ! for treating hides or s1cins,said process consisting in subjecting 
said hides or skins to the action of a bath prepared from, a metallio sait, such as 
bichromate of potash, and of then treating the same with a bath containing 
sulphurous aàid. In carrying out my process, I unhair the raw hides and pré- 
paré thern in the same manner in whieh they are mode ready for tanning. If 
tlie hides hâve not been pickled, I subjeet them to the action of a bath of bichro- 
mate of potash in an acid, such as hydrochlorio acid, or, if the hides hâve been 
pickled, tHky m,ay be treated in a solution of bichromate of potash in water 
without'the addition of an acid. In this solution the hides are leftfor a longer 
or shorter tim£, according to their thickness and to the strength of the solution 
employed. A sjciver or the face of a sheepskin can be donc in a strong solu- 
tion, as above described, in ahout Jlfteen minutes, while a ftill skin "roan," 
would rèquire in the same solution about one fiour. I call the solution wëak if 
ifc Contalns flve per cent, or less of the weight of the skins of bichromate 
of pëtash, and ï call the solution strong if it contains more than flve per cent, 
of bichromate of potash. The skins are done if small pièces eut from the 
thich^st <part thereof show that the solutions hâve entirely penetraied. The 
skifis are then ready to be taken out ofthe solution, and, after the adhering 
liquor has run off, the skins are introduced into the second bath, whieh con- 
sists, by préférence, of sulphite of soda dissolved in water, to whieh an aeid— 
such as hydrochlorio acid—should be added, in order to set free the sulphurous 
aeid. The hydrochlorio acid or its substitute may be added to the bath in a 
free state or thrpugh the médium of skins previously pickled, such skins be- 
ing impregnated with the proper acid. The solution may be strong or weak 
of sulphite, and the quantity of acid used at first may be less than requisite to 
exhaust the bath of the sulphite, and more acid may be added if the skins 
show that more is required, whieh is indioated by the color of the skins. When 
the fkins are done, they show a whitish, blueish, or greenish color, according to 
the time they are kept in the sulphite bath. A skiver whieh Jirst has been ex- 
posed to the action of the bichromate bath for ftfteen minutes will be ready by 
remaining in the sulphite bath about twenty minutes. For thieker skins apro- 
portionatety longer time is required. For some skins — such as calf or steers' 
skins — it is désirable that the same, after having been withdrawn from the sec- 
ond or sulphite bath, shall bé returned to the bichromate bath, whieh imparts 
to them a brownish color, and leaves them in a favorable condition to be col- 
ored black. The leather coming from the sulphite bath is especiaUy adapted 
for light and also for dark colors, and by proper dyeing methods better and 
brighter colors can be produced tlian on leather done by tannin. After the leath- 
er is done in the manner above described, it may be colored, soaped, and greased 
in the usual wa,y. Leather can also be made by reversing the opération and 
flrst soaking the hides in a sulphite bath, and then exposing them to the 
action of the bichromate bath. By using the baths described at a heat of 
about 80" Fahrenheit, the process wiU be done in a shorter time than if the 
baths are used oold. Tawed leather made by my process is very strong, soft, 
and elastic, and, my process is applicable to hides or skins of every description. 
Instead of ùsing sulphite of soda, 1 can use other sulphites or bisulphites in 
présence of an acid or an aqueous solution of sulphurous acid. What I claim 
as new, and désire to secure by letters patent, is the within-described process 
for tawing hides and skins, said process consisting in suttjecting the hides or 
skins to the action of a bath prepared from a metallic sait, such as bichromate 
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ofpotash, and then tpthe^ action of a iath capable ofevoivîng sulphurous acid, 
sueh as a solution of krilmite of soda, in preséMéof ârwther acid, such as hy- 
droehlorieaeid,sixMtantîaUyasdescribed." 

We hare italidzed some parts ofthe above quotations from the pat- 
ents in order to dm* spécial attention to them. 

The éa.me chëiqf^icàls àrÇ uised in the Francillon dyeing process as 
in the Scbultz tanning process, |>ut the mode of treatirient is not iden- 
tical. The description in the Francillon patent is such as a dyer would 
find necessary to follow to succesgfuUy dye wool, silj^, or the surface 
of a skin. The description in the ëchultz patent is àuch as a tanner 
would Ûnd necessary to follow to successfuUy tan a skin. The literal 
followiùg of the Francillon spécification will not, in our opinion, tan 
a skin eXCept by accident. It does not clearly or accurately describe 
or disçlQse a tanning process. The Francillon patent eays nothing 
about twQ b^ths. As tp the flrst opération ît says: "A cold saturated 
solution of bichromate of potash is laid evenly upon the whole fabric 
or upon auy part which it is desired to bave colored, dyed, or stained;" 
or, in the language of the French patent, the bichromate is to be 
deposited "uniformly or locally on the textile flber." To a skin dyer 
this would probably mean that the solution was to be applied to the 
surface wîth a brush, which was one customary mode in dyeing skins. 
By thegchiultz process, the hidès are flrst prepared fpr tanning, and 
then they are subjected to the action of a solution of bichromate of , 
potash. In this solution the hides are left for a shorter or longer 
time, according to their thickness and to the strength of the solu- 
tion employed. As to the second opération, Francillon saysf "The 
sulphurous acid instantly eïïects the réduction of the chromic acid;" 
or, as the Freùch patent says, "The latter reduces instantly the chro- 
mic àçid." , This exposure to the action of sulphurous acid and the 
instantanebus réduction of the chroinip acid is a suflGicient description 
to the skilled dyer to enable him to dyé wool, silk, or the surface of a 
skin, because the réduction of the chromic acid and the change of color 
are inetantàneous; but to effect the réduction throughout the skin. 
which is necessary in tanning, it is ïequired to remain in the second 
bath from 20 minutes to several hours. Schultz says as to the second 
opération: 

"A skiver ■which flrst bas been exposed to the action , of the bichromate 
bath for flfteçn minutes willbe ready by remàining in the sulphite batli about 
twenty minutes. For thiclier sliins a propdrtionately longer time is required." 

A comparisôn of the Francillon and Schultz spécifications demon- 
strates, we think, that the processes dtîscribed are not identical, just 
as the results to be aocomplished are différent. To dye silk, wool, 
or the surface of a skin, it is only necessary to follow the instructions 
of Francillon, ahd to exposé the mâterial, after the flrst opération, 
for a few momepts to thé action of sulpîiurous acid tô obtain what is 
sought,—green color;. but this is not the tanning process described 
and carried ôtlt by Schultz, and wMch the défendant uses with an 
immatepial' modification. , With the Schultz process before him, it 
may be possible for a skiUed expert to tan a skin by foUowing what 
le believes to be a libéral construction gf the Francillon spécifica- 
tion. But that is not the question. Francillon is not be interpreted 
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in the light of and with the knowledge of the Schultz process. The 
question is, assuming the Schultz process did not exist, does Francillon 
disclose a tanning process, and by folio wing literally his instructions 
hâve yen solved the problem of a practical and commercial method of 
chrome tanning? We think this question must be answered in the 
négative. The fact that the Francillon process was publicly known 
for more than 30 years before Schultz, and during a time v?hen in- 
ventors and scientists were vainly endeavoring to discover a success- 
f ul method of chrome tanning, raises a strong presumption on its face 
that Francillon did not fully disclose a practical tanning method. 
The discovery of a dyeing process for the production of color, by the 
fixation of chromic oxide upon wool, silk, skins, and other animal 
fibers, is qùite a différent thing f rom the discovery of a tanning process 
for the production of another substance called "leather." Indeed, if 
the Francillon patent for chrome dyeing disclosed a method by which 
chrome tanning might be effected, we think, in view of the history of 
the two arts contained in this record, and of the fact that they are 
radically distinct, it would bave been invention of a high order to hâve 
discovered that an old dyeing process would produce merchantable 
chrome-tanned leather. And when we add to this what we hâve found 
to be the fact, that the Francillon patents do not contain a full, clear, 
and exact description of the Schultz process, the conclusion follows 
that the Schultz patents are not anticipât ed by Francillon. 

The main arguments relied upon by the défendant seem to be: 
First. Francillon's patent was for a process for the fixation of chromic 
oxide upon animal flbers including, specifically, skins, and it therefore 
ineludes both chrome dyeing and chrome tanning. The answer to this 
is that repeatedly in both the French and English patents Francillon 
limits his invention, and only claims as new the dyeing, or the dyeing 
and printing, of animal ûbers. Second. This is a case of double use, 
because Schultz simply applied the old and well-known Francillon dye- 
ing process to tanning. The answer to this is that, in our opinion, this 
is not a case of double use, because the art of dyeing and the art of 
tanning are not analogous, since the results or products produced are 
différent, and because the Francillon patent for dyeing animal flbers 
does not contain a full and clear description of the Schultz method for 
chrome tanning. It is true that the fixation of chromic oxide upon a 
skin will tan as well as dye. It is also true that a skin dyed by the 
Francillon process may be tanned on its surface, which does not raake 
it leather, or accidentally tanned through and through, which would 
make it leather. But this resuit is not a sufflcient reason for holding 
that Francillon anticipâtes Schultz. An accidentai resuit not contem- 
plated bv a former inventer cannot anticipate a later patent. 

In Tilghman v. Proctor, 102 U. S. 707, 711, 712, Mr. Justice Bradley, 
speaking for the court, said: 

"We do not regard the accidentai formation of fat acid in Perkins' steam 
cjiinder * * * as of any conséquence in tlils inquiry. Wliat the process 
was by which it was generated or formed was never fully understood. Those 
engagea in the art of making candies, or in any other art in which fat acids 
are désirable, certainly never derived the least hint from this accidentai 
phenomenon in regard to any practical process for manufacturlng such acids. 
The accidentai efCects produced In Daniell's water barometer and In Wal- 
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ther's procès? for puriïying ïata ana' olls preparatory tb sôat) ïnaklng are of 
the samè charàè^er.; Théy rëvèàléa icî''prôdéss for tbé 'ifl'anufacttire W fat 
stdds. If tàe ftMdsvwerè'aceiaéfltàuytàjjà 'ttnwlttingly prodtided, : whilst the 
operatom werelHipursuitof other àna:aiffereiit restilts„fwit}io$tieîîeiting atten- 
tiQ^i; ^îi4iTOthout.lfs,even Jjelng knoiiyn' jffliat •svias done or Up^ jlt had been 
douéi.lt; -çyouiabe absurd to say tjiat thia was an anticipation ai' tTilglimaji's 
dl^vëry.» ;, ' '" ' ■■....l^: ■; : ■■ -a-' ^ 

lin Capugh T.,MaiiufaGtiiring Go.,, 106 P. S. iQ6, 175, lî^, 1 Sup. Ct. 
198,1 iibe Glougk patent was held .yalid, notwithgtajidjng the prior 
Barkerburner^ The court said:,.;i, . 

'tThe Itestlmony ♦ ^ , *,; Amountg Peally to thisoijly: that if ttiat burner 
is used;now in a way It jvsrlilch it was neyer designed to be used, and It is not 
shown to hâve ever beeii^ùsed before Olbugh's Invention, it mây be made to 
fumlsh a supplementary gnpply of gas. * * • Any furthér raifeing of the 
tube wfta accidentai, and not a part of the! Ift-w of the structure. ♦ * • rjjjg 
structure ivàs not designed, for the same purpose as Olough's, no person look- 
ing at itior uslng it would understand that it was to be used in the vray 
Clo.ugh'sis used, and Itis not shown to hâve been really used and operated 
in thî^t way." ' ■■ i > 

In Pitjsburgh Réduction Oo. v. Cowles Electric Smelting Aluminum 
Go., 55 Fed. 301, 3()7, the court said; ; 

"Suppose- it to be a fact: that in De ,yiHé^$ prpcess alujplna was dlssolved 
ip.the batl)^ frofli the anode, and tha( tj^ereupon it was eleetroiyzed as In the 
Hall process', it was a mère accident bf'which De Ville made no note, and 
which thereforè, we may reasoriably iaiéif, hè did not observe.' ' Accidents of 
this bharàétiei' caniibt be relléd on as' ttùticipations of a patented process, 
wben the bperator dOes bot irecognize the xUeans by which tl>e laccidental re- 
suit Is açpompiished, and doias not thereaf1;er consclougjy a^d puriwsely adopt 
such means as a process fç^^reaching the Tiesult." 

Upon careful considération, w6 are of opinion that the Francillon 
patents do not anticipate the Schulta patents, and that the décision 
of the circuit c&urt of appeals for the Third circuit in the Zahn Gage 
was cortect, and shoUld be followed by tliis court. Decree for com- 
plainant. 



UMTBD STATES PLAYING-CARD CO. v. SPALDING et al. 

(Circuit Ciourt, S. D. New ïbrk. February 28, 1899.) 

Patents— SoiTs pob Infrjngbmbîçt— "Vîolation of Injunction. 

Where the question of the violation by â défendant of an injunction 
issued in a suit for infrlngement of a patent dépends on whether or not 
a new article sold by défendant slnce the granting of the injunction is 
an infrlngement ôf complainant's patent, whlch is an Intricate question, 
dépendent on structure, and requiring a comparison of the article with 
others, and a considération of other patents, the court will not undertake 
to détermine it on a motion for an attachment, but, no intentional viola- 
tion belng clàimed, ^'ill deny the motion, and leave the complainant to 
hls remedy by a new blll. 

In Equity. On motion for a,ttachment for violation of injunction. 

Arthur V. Briesen, for the motion. 
Fred. L. Chappel, opposed. 

WHEELER, District Judge. The statement in the opinion here- 
tofore flied (92 Fed. 360) upon the motion for an attachment herein, 
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that Spalding & Bros, appear to hâve respected the injunction, was 
founded upon that of plaintiiï's counsel at the argument, which was 
understood to mean that they had not done anything that was now 
complained of. Attention has since been called to the answering 
affldavit of their manager, which states that since the injunction 
Ihling Bros. & Everard hâve sold to them "a tray known as the 'New 
Kalamazoo Tray,' which this déponent is informed and believed was 
manufactured under a patent antedating the Bisler patent, hère in 
suit, and was therefore obviously not included or contemplated in 
the decree of the court, or in the above-named injunction, as an in- 
fringement." This tray is the one complained of, and a mère déniai 
of the motion would leave the décision to look like an adjudication 
that it is not an infringement, which would not be correct; for, in 
the view takeu, that would be immaterial, and no conclusion was 
reached upon it. That prJor patent was the Butler patent, and, in 
view of that statement now noticed in the affldavit, that structure 
becomes material, and the question arising upon it has been further 
examined. The Butler patent was for an open tray in the form of 
a cross, into the arms of which the hands of cards were to be pushed 
f rom the interior between guides, and to be held down there by elas- 
tic bands around the arms above the cards. This New Kalamazoo 
tray is open, and in the form of a cross, and in appearance some- 
what like the Butler patent; but it has a block in the interior, form- 
ing, with the sides, cribs for holding the hands of cards, which are 
pushed from the exterior under bars which hold them down; and it 
has the features of the Bisler patent, and of the structure which 
has been held to be an infringement, except that it is open, and the 
bars holfl the hands down in placé, instead of the cover. So, it does 
hot appear to be made according to the Butler patent, and it may be 
an infringement of the Bisler patent, and its sale a violation of the 
injunction, in which Spalding & Bros, and Hiling Bros. & Everard had 
part. But the Bisler patent is for improvements upon the Butler 
trays and others, and this new tray cannot be detinitely determined 
to be an infringement without comparing it, in the ligbt of évidence, 
with that and etill other patents and structures. This- cannot be 
safely and properly done on this motion, which is in its nature crim- 
inal, and in resuit sought punitive, requiring full proof of a violation 
that is obvions to the sensés, without intricate comparison or study 
The position of Spalding & Bros, hère, who are acquitted by counsel 
of the plaintiff of any intentional, although not of actual, violation 
of the injunction, shows that this question of violation is intricate, 
and cannot be determined upon merely obvions appearances. As 
now considered, such an alleged infringement should be left to a 
new bill. 

The conclusion reached is that the motion for an attachment must 
be denied, as before, except that it should be without préjudice, in- 
stead of as an adjudication in respect to infringement by the sale of 
this now new tray. 'Without préjudice" to be added to déniai of 
motion. 
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THOMPSON T. SECOND AVE. TRACTION COJ et al. 
(Circuit, Court of Appeals, Third Circuit. May 1, 1899.) 
' No. 32, March Term. 

1. Patents— iNFKiNGEMENT—RoLLïiB Coastbks. 

A patent for a roUer-coasting structure, claimlng tracks "running par- 
allel with each other, and having the starting and terminal stations at 
the same élévation," is infringed by a similar structure in which the 
terminal station is only from six inclies to a foot lower than the starting 
statipn. 

2. Same — Mechasical Equivalents. 

Jii a roller-coasting structure, having parallel tracks. the use of turn- 
tables or pivoted switch tracks, instead of ilxed switch tracks, does net 
avoid infringement, since thèse devices are well-known équivalents. 

3. Same. 

The Thompson patent, No. 310,900, for an Improved roller-coasting 
structure, construed, and held valid, and infringed as to claim 1. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

This was a suit in equity by La Marcus A. Thompson against the 
Second Avenue Traction Company and James A. Grifflths for alleged 
infringement of a patent for a roller-coasting structure. The circuit 
court fouhd that there was no infringement, and entered a decree 
dismissing the bill (89 Fed. 321), from which decree the complain- 
ant has appèaled. 

Frank S. Busser, for appellant. 
Henry E. Everding, for appellees. 

Before ACHESON and DALLAS, Circuit Judges, and McPHER- 
SON, District Judge, 

AOHESOH, Circuit Judge. The bill in this case charges the de- 
fendants, the Second Avenue Traction Company and James A. Grif- 
flths, with iulringement of letters patent No. 310,966, granted on 
January 20^ 1885, to the complainant, La Marcus A. Thompson. The 
invention of this patent relates to an improved roller-coa.sting struc- 
ture. The Spécification describes, and the drawings illustrâtes a struc- 
ture in which there are two parallel undulating tracks, extending 
from an elevated starting station at one end of the structure to a 
terminal station having the same élévation at the; other end of the 
structure, each end of the structure being provided with a switch 
track, by means of which the car may be transferred from one track 
to the other, the Object being to hâve each car make a round trip, 
"going ont on one track and retuming on the other." The spécifica- 
tion, referring to the attached drawings, etateS: 

"The starting end, D, of the outgoing track, B, is of a: graduai décline to 
b, where the -track takes a short rise, which, howevpr, is not steep enough to 
materlally check the momentum galned by the car from the start. From 
this point the track takes quite a sudden or steep descent to the lowest part, 
d, and then a graduai and regular rise to the terminal point. The momentum 
or accélération aeqnired on the down grade will earry the car nearly to the 
top of the ascending end, means being provided to continue the car to the top 
■when its collected force has been expended. The car is then transferred to 
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the return or companion track, B', by means of the switcli track, E, and wlien 
it has returned to the starting point it Is switclied onto the outgoing track 
by means of the switch, F. ïhe two traeks run parallel, and are duplicates 
of each other, the structure and grades being the same at opposite ends. 
* * * This construction and arrangement afford a very enjoyable means 
for amusement and pleasure, the sensation being similar to that of coasting 
on the snow, with the différence that the conveyance runs on wheels, and re- 
turns the passenger to the starting point without the necessity of having to 
walk up hill for a second ride." 

Infringement of the flrst Claim of the patent is hère alleged. That 
claim reads thus: 

"(1) In a coasting structure, the combination, with the traeks, B, B', running 
parailel with each other and having the starting and terminal stations at the 
same élévation, of the swltch traeks, B, F, wliereby the car reaching the 
terminus on the outgoing track is transferred to the return track and back 
again to the flrst track for another trip, substantially as described." 

XJpon the uncontradicted proofs, it is quite clear that the défend- 
ants' roller-coasting structure at Calhoun Park, the subject of com- 
plaint hère, in form of construction, mode of opération, and purpose, 
conforms closely to the spécification and drawings of the patent in 
suit. Indeed, to take their structure out of the flrst claim, the de- 
fendants rely exclusively on two alleged différences. They assert — 
First, that the starting and terminal stations of their structure are 
not at the same élévation; and, second, that their switching devicea 
are turntables or piyoted switch traeks, whereas the switching de- 
vices shown in the patent in suit are flxed switch traeks. 

In respect to station élévation, the défendants' allégation is that 
their starting station is one foot higher than their terminal station. 
This is the entire alleged différence in the height of the starting and 
terminal stations in a structure having a length of 450 feet and an 
altitude at the ends of about 21 feet. The complainant allèges, and 
his proofs show, that the défendants' starting and terminal stations 
do not vary in élévation more than five or six inches. Hère the weight 
of the évidence, we think, is with the complainant. Certain it is 
that no différence in élévation between the starting and terminal 
stations of the défendants' structure is discernible by the eye, and 
whatever différence exists is ascertainable only by the nicest meas- 
urement. Now, we are not able to read the flrst claim of this pat- 
ent as requiring that the starting and terminal stations shall be 
exactly at the same élévation. Mathematical précision is not neces- 
sary and is not prescribed. It suffices if the stations are substan- 
tially at the same height. This accomplishes practical success. The 
claim has the usual conclusion, "substantially as described." Without 
thèse qualifying words, however, the claim is to receive a reasonable 
construction, regard being had to the nature of the described structure 
and the object to be attained. The défendants' structure has the 
starting and terminal stations at the same élévation for ail practical 
purposes. This is enough. The slight actual différence in élévation 
is a matter of no moment. 

It is undeniable, under the évidence, that at the date of the com- 
plainant's patent both the switch traeks illustrated in his drawings 
and the défendants' switch traeks were old and farailiar devices for 
traneferring cars from one track to another. Thev were well-known 
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équivalents. Hère they perform the same f unction. Tte substitution 
of onefor the other in tliis combination works no new or différent 
restllt "whatever; The fltst daim of the patent doeS not name "fixed" 
s-wîtch, tràcks. Tlie dhapgè in thet niere form oî thé switching device 
which. the défendants bave adopted is altogethef immaterial. The 
ehanged form embodiés* the inTention^ described and claimed. Winans 
V. Denmead, 15 How. 330, 342. There is substantial identity between 
thèse two coasting structures. In thja clas^ of-pases, we hâve re- 
peatedly held that such mère formai changes are unavailing to avoid 
infringement. Devlin v. Paynter, 28 U. S. App. 115, 122, 12 0. C. A. 
188, and 64 Fed. 398; Hillborn v. Manufacturing Co., 28 U. S. App. 
525, 557, 16 C. C. A. 569, and 69 Fed. 958; McDowell v. Kurtz, 39 
U. S. App. 353, 23 C. C, Ai. 119, and 77 Fed. 206. 

We are not able to cdncur in thé view which prèvailed in the court 
below that, unless the :first daim. of the patent in ^suit is construed 
60 nar^owly as to excltide the défendants' structure, then the claim 
must bé liéld té hâve been anticipated by the patent to John G. Tay- 
lor, ;N'p.'^128,674, and therefore vôid; • A caref ul study of thèse two 
patenta Ms cônvinced uB that they relate to structures which differ 
substantially in form, method of action, and resuit.' The Taylor pat- 
ent shows an inclined railway oonsisting of two combined tracks^ 
which traéks, reepective]y,'start from différent levels, and run in re- 
verse dirfedtions; thé ôaif, "in making itS' trip, starting from a high. 
platform at the begihiiihg (yt the Faillfay, and finally stopping at a 
very- miich lower platfôtïn at the eïid of the railway. When the 
car* stârtà it proceeds down the flrst inclined track, and onto an inter- 
mèdiàtë Wëflsfér platform, where, by meàhs of a movable frame, it is 
movéd' sidèWlfee, so as to come opposite the second- Inclined track, 
and, beihg àgaiii ètarted, passes down that incline, and onto the stop- 
pitfg platform, Where the pâssengers alight at a point remote from 
the startiiig platforïn. Thê car is then pnshed or pulled up a steep 
incline to another or îourth platform, and then, being moved sidewiee, 
is placed àgain on the startiiig platfoï-m for another trip. In order 
to take another ride, the passengers haf e again to walk up the steps 
leading from the ground tù the most elevated platform. The Taylor 
structure doës not possessthe distÎÈguishing featuree which hâve 
brought the 'Th'ômpson tpller-coastihg structure into great public 
favor and eiténéive uee, ïiamely, the capability of securing a round 
trip, — -each caï going ont on one track and retumlng on the other 
track, — ând' bringihg back the passengers to the starting point, with- 
out the necessity of théir walking uphill or climbing a flight of steps 
for a second trip. The views we hâve thus expressed require a re- 
versai 6ï the d'ebree diamissing the bill. The dfecree of the circuit 
court is reverséd, and the ëause is remanded to that court, with direc- 
tions to enter a decree in favor of the Complainant in the bill. 
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NEW YORK FILTBR MFG. CO. v. CHEMICAI. BLDG. CO. 

(Circuit Court, E. D. Missouri, E. D. AprU 20, 1899.) 

No. 4,200. 

1. Patents — Prbliminart Ikjunction. 

Where inf ringement prior: to the suit clearly appears by tlie use of an 
infringlng attachaient, which may be easily diseonnected and as readlly 
connected again to the other parts of the devlce, the mère f act that a f ew 
days before the suit was commenced défendant diseonnected such attach- 
ment, and informed complainant that he would no longer use it, is not 
sufHclent ground for refusing a preliminai-y injunction. Under such clr- 
cumstances complainant is entitled to greater security than the mère 
statement of défendant that he will not f urther infringe. 

2. Same— Improvement in Water Filtbrs. 

The Hyatt patent. No. 293,740, for an improvement in the art of fllter- 
ing water, held Infringed on motion for a preliminary injunction. , 

This was a suit in equity by the New York Pilter Manufacturing 
Company agaiust the Chemical Building Company for alleged infringe- 
ment of letters patent No. 293,740, issued to Isaac S. Hyatt for an 
improvement in the art of filtration of water. The cause was heard 
on a motion for preliminary injunction. 

Paul Reiss and Bond, Adams, Pickard & Jackson, for complainant. 
Gi-eorge W. Taussig, for défendant. 

ADAMS, District Judge. This is an application for a preliminary 
injunction. The bill and moving papers show that complainant's 
patent has been upheldand declared valid by several prior a:djtidica- 
tions, ÇLllof which are cited in the case of Manufacturing Co. v. Jack- 
son (decided by this court Dec. 27, 1898) 91 Fed. 422. Infringement 
by défendant prior to the institution of this suit clearly appears. Up- 
on this State of facts the application must be granted, unless the fact, 
as shown by defendant's afûdavits, that défendant, a few days before 
this suit was instituted, and when the same was imminent, diseon- 
nected the infringing attachment, and informed complainant that it 
would no longer use the same, constittites sufûcient cause for deny- 
ing the same. The fact appears that the infringing attachment in 
question can be easily diseonnected from defendant's âlter, and as 
readily connected again. The adaptability of the âlter to such facile 
changes àffords a constant temptation to défendant, as well as a con- 
stant menace to complainant. Under such circumstances it seems to 
me that the interests of both parties will be subserved by granting 
the application. Not only so, but complainant is entitled, on the 
showing made, to greater security against a once existing infringe- 
ment tha.n the mère statement by défendant that it will not further 
infringe. This is supported by abundant authority. Walk. Pat. §§ 
676, 701; Curt. Pat. § 335; Chemical Works v. Vice, 14 Blatchf. 179, 
20 Fed. Cas. 1355; Celluloïd Mfg. Co. v. Arlington Mfg. Co., 34 Fed. 
324; Gilmore v. Anderson, 38 Fed. 846; White y. Walbridge, 46 Fed. 
526; Spindle Co. v. Tumer, 55 Fed. 979. As is said in thèse au- 
thorities: "If the défendant in tends in good faith to keep its promise, 
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the injupctjon will not harm it; otherwise, ît will be a seçurity for 
the coàiplaînants that their rights will not again be in^âdéày The 
application |or a preliminapy injonction istgranted. 



RICHARDSON V. B. M. OSBORNB & CO. et al. 

(Circuit Court of Appeals, Second Circuit. April 4, 1899.) 

No. 55. 

1. Patents— Infringement Suit— Lâchés. 

À patent owner who, for about 14 years, witnesses the extensive and 
increasJng manufacture and sale of an alleged infrlnging machine, with- 
out taking any steps to enforce hls rights, Is guilty of lâches precluding 
him from malntaining an infringement suit. 

2. Same— Harvkstebs. 

The rlght of the owner of the Powler patent, No. 181,064, for au im- 
provenieiit Jn machinés for bundling grain, to sue for infringement, held 
to lia,Te been lest by lâches. 

Appeàl from the Circuit Court of the United States for the Northern 
District bî Kew York. 

This was a suit in equity bj JameS G. Richardeon against D. M. 
Osbome & Oo. and others for alleged infringement of a patent 
for an improvement in machines foc bundling grain. In the circuit 
court the bill was dismissed because of complainant's lâches (82 Fed. 
95), and the çpmplainant has appealed. 

Horatio C.Kipg and Greorge A. Clément, for appellant. 
Jaraçs J. iStorrow and Frederick P. Fish, for appelleee. 

Before WALLAOE, LACOMBE, and SÏÏIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. Letters patent No. 181;664 were grant- 
ed on August 29, 1876, to Thaddéus Fowler, as inventer, and to James 
G. Eichardson and bis two brothers, Wilbur J. Richardson and Isaac 
S. Richardson, as assignées of one-hàlf of the patent, for an improve- 
ment in machines for bundling grain.' A bill in equity, verifled on 
June 8, 1893, Which was based upon the alleged infringement of this 
patent, was brought in the Northern district of New York by James 
G. Richardson, who became the owner of the entire patent on Oc- 
tober 7, 1890, against D. M. Osbome & Co., a corporation, and its 
offlcers. The défenses which were relied upon were the unexplained 
lâches of the owners of the patent in attempting to enforce their 
alleged rights, the prior invention of the patented structure by John 
F. Appleby, noninfringement, and nonpatentability. Thé circuit court 
dismissed the'bill by reason of the lâches of the owners of the patent. 
The invention is a part of a harvester, and was a device which will 
automaticâily discharge the bundle of grain when a certain prede- 
termined quântity has been gathered, and consisted in a beater, which, 
having prèssed the grain into the holder, was combined with a de- 
liveret, which, when the beater had attained a predetermined pres- 
sure upon the bundles, was caused to remove the gathered bundle 
from the holder, either to the binding machine or to a binding ma- 
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ciiine combîned with the deviçe, or to the ground, to be otherwise 
bound. Fowler assigiaed bis interest in the patent to the Richard- 
son brothers on November 21, 1876. The only machine which was 
eyer made under this patent was built by the inventer in Séymour, 
Oonn., in the summer of 1876, and is said to hâve been "shipped West." 
Whithèr it went is not stated by adéquate testimony, what became 
of it is unknpwn, no license was ever given to build or to use a ma- 
chine, and fbe patent continued to be a mère paper patent. 

The grain-binding harvèster, patented to John F. Appleby on Feb- 
ruary 18, lS79, by letters patent No. 212,420, began to be introduced 
to the public in 1878, and speedily went into universal use in the 
grain-producing portions of the Western states, and is said to contain 
Fowler's bundling device. The leading manufacturers of harvesting 
machines bought shop rights at priées which seèm excessive, it sup- 
planted ail préviens binders, is still being manufactured, and its wide- 
spread use and its commercial success were knoWn by ail dealers in 
machines of this class. James G. Richardson lived in Lake City, 
Minn., from 1863 to 1887, was in partnership with one of his brothers 
in the sale of harvesters, reapers, and binders, and the flrm acted as 
agents for the Johnson Reaper Company, J. Easter & Co., Gammon 
& Deering, and William Deering & Co., who were manufacturers of 
this çlass of machinery. The particular business of the complainant 
was the introduction of farm machines into active work upon the 
farm, and he must hâve been perfectly familiar with the mechanism 
and tlie extent of the use of the Appleby binder. He regarded the 
infringement as a palpable one, and, as the u^ was universal, he 
thought that, practically ail the binders and harvesters made in this 
coujQtry between 1879 and 1893 infringed the Fowler patent. This 
^uit was brought about 2| months bef ore the expiration of the patent, 
and after the extensive and expensive manufacture of Appleby ma- 
chines had progressed at an increasingly active rate, within the com- 
plainant's knowledge and observation, for about 14 years. 

The défendants say that the owners of the patent were practically 
silent, permitted this expenditure to go on without interférence or 
any adéquate assertion of their alleged rights, and that the suit was 
barred by their inexcusable lâches. 

The record shows that nothing was done in the way of litigation, 
or active attempts to push either the patent or their claims, until 
May, 1890. No effort was made by either of the owners to make 
contracts or agreements with manufacturers to use the patent, and 
no effort was made by légal proceedings to suppress its infringement. 
The complainant's brothers would not enter into expenses for this pur- 
pose, would not consult with his attorneys, and opposed litigation. 
They were not poor and were not rich, but not only discouraged any 
litigation, but refused to participate in the expenses of an investiga- 
tion as to the validity of the patent. Meantime, no efficient or ac- 
tive représentations were made to the harvèster companies of their 
infringement. Tlie complainant says that he sent notices to the 
manufacturers, and, among others, to the défendant corporation, in 
the iatter part of 1883, and met the président in Lake City by appoint- 
ment in January, 1884. He says: "We had some conver.«ation. He 
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■wâ,s-)be|ng made Ijy tjie j^bpgaii^W ï ip Sïa;^,' 1890, èiff^àétibû 
^ira'^. Wu^it against. . ,tlie,^i(J|jînei^I^ '. Haïjvfestèf 'WtMs; ' yh^ 
<;o'ini)romîs6d before/ ttîai^' in Sebtember," 1891' by 'tt(è' pâym'ent' of 
moiiey aiid,?i i^elease bj tte cômçminant. He diâ nï>t ïéil tfaow muçh 
iilO)|iey .wa#,,paid, or -ijvhétherit.^ajé in récognition fJll ï^i^ Validity!, of 
^tiie patent. ., For angïii 'that!âppe£^^, àirthat tibe 'dëfendiiiit' did was 
to pay a ^trifling snm ,Î9. bè, fi-eéd f rom a; làwsuit. No otber proceed- 
ing waSjin8Ûtut6d;;an1;U.,tbe pijésënt suit. ÎHe obly thjng which 
can be,| duriiig t^e 4nffi^ 'ïistpir/ û^ tliè invêntipn,' charactètized as 
an a^hvé exercise olôîn'nersïiip^^ m Minnèapplis suit, and its 

outçome lis, so vague .^d.sbadpwfytliàt it cannot betoid wbetber it 
■was a suficessf ui or an,^bànd(jné(î attempt to stt'siâin tlie patène The 
continùedj refusai or neglje'ct of the jointowners to inipart iîfe to it 
was so ra^wiïest that aj, court ca'nnQt look witb fa^or upqn tbe présent 
f^ttempt tç( gp^in; pionéy frpm nian|;fâçturers who inVested iii tlie effort 
to sppply tbç âemând jfbr Appleby inachines, under tbe jbeliéf that it 
Inf rii)g(^ jiip patent,-— â,, beljéf wîiich the ciMiduct of , tbe bwriecs 6f the 
iFo\s^ler Pfiffej^t encoura^ejij. Ail; tbe adjudged cases iç regard to 
4achçs pro^çed' iipoii t^ki^'^'l^^tj^^ of thé çômplainatit, and 

tbe inequity' whicb WQ^^i^ resuilj^|if the stale claim yâs pérraitted to 
be enforçjedj, and tte ji^,^g?nepts adverse to the clpimant ,à,ré founded 
upon the jîact ihat tbp.p^fty to ;\ji;bom lâches j^g^mpute^' bas ail tbe 
tinie,f<laiqwj|edge,of bis rigbts,,al9,d' an ample oppûrtunity to'estâblish 
tbe:m in , the ,proper, forum; . t,b.a;t^ i T^y reason of hi^ delay,^ ;Eip adverse 
party ;ha,è gqbd rpason to ibeliey^ ;that the aileged rigbCs ate TN^itth- 
îess oï.j^ftye l?een abandop^d; :§îijdt;hat, ^bécause of tn'é change in 
çpndîtiop .'qfjir^lations.during tiii^ périoq.'of delay, jt Wpijrd be an 
injustice to tpe lutter tp periùif ïiim tp np.w ^ssert tliëtn.'^' |''A, further 
reference.tPrdecided. cases is uiymecessafyv.às Judg^î O^xebâs cïtèd 
many oi )l+he;ip; fin, bis bi),inion (82 Fe^^ ',;•!, 

Much tçjstimpny was ^so intrpd,i|M;ed ;i?y party as to the secpnd 

défense, whicb was Appleby's jpripnty ; of ', inventipp. ; The date of 
the Fowler Invention v(SiS plaped by the çompiainant ç?JÎd hi^ vs;itnesses 
in tbe prima ïacie case in tbé.^ijimmer of i876, wh^Lcj!!.. was its àctual 
date, althou^, au, attepipt was subsequently made fcplace ;it in thé 
summer of îqfS. Appleby's flrst macbin'e wàs r(iaj^é,",at. tbe. f actôry 
of the Par^çjr ,^|:eam ^eaper' ■W;bj?ts in, Beloit in tbé wlùteF of 1874:-75, 
was tried in.tbje sumpiér of IStS, and/«^as destroyed ,1)^ 'prder of one 
of tbe owne?;^),of..the factory, ,,, A second crudeiuachinç^ ,Was înade, 
whicb was âM^bed b^fppe January 1, 1876^ did no wo;rk; in the ûeld, 
and was accidejitally burned af't'er tbe cpmmencemenjl: of tbis suit. 
Four machines, were tb^u built for tbe saine owner, theflrst one of 
whicb was ,fliiish.ed in Àpril, 1876, and was, tried uppp green rye in 
June, 1876. I Ttîe writ^en spécification of the patent was executed on 
October 19, 1876. It is probable that thé machine was the one de- 
scribed in itlne Appleby patent. As an entirety, it was not a perfect 
machine; for the knotting mechanism and tbe manner of attacbment 
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to the haryester were subsequently improved. We think tliat Fowl- 
er's invention was probàbly in the Appleby machine as and when it 
was tried in June, 1876; but it is unneceséary to analyze the testi- 
mony with the closest care, and to décide the question of the priority 
of two inveptione, the patents upon which hâve now expired, for the 
case 6f the ëôMplainant is se détective by reaspn of the lâches of him- 
self and his co-owners that the decree of the Circuit court must be 
afBrined, with costs. 



NEALL V. CUKKAN et al. 
(District Court, D. Massachusetts. Apïll 21, 1899.) 
No. 96G. 
Admirai.tt Pleàding — Discrétion of Court — MtiLTiifARiousNESs and Mis- 

JOÎNDBR. 

■ There Is no rule of admiralty pleàding whicli renders a libel by a vessel 
owner to recover freiglit earned subject to exception for multifariousness 
and misjoinder because It joins the eharterer and another, to whom the 
bill of laciing had been transferred, and aslcs recovery in the alternative 
àgainst onè or the other, alleging that, by reason of certain facts set 
out, the libelant is unable to say which is liable; and the court bas discré- 
tion to permit such jolnder, where it will conduce to its own convenlence 
in the trial of the claims, and will resuit in no injustice to the parties. 

In Admiralty. On exception to libeL 

. Carver & Blodgett, for libelant. 
Henry; M. Rogers, for respondents. 

LOWEÎjL, District Judge. The libel in this case was brought by 
the owner bf the barge Félix against Curran & fiurton and the Dela- 
wàrë lûsîurâhce Company. It sets out that the Félix was chartered to 
Ourran & Burton to carry a cargo of coal; that she was loaded, and 
a bill of lading given to her master, in which Curran & Burton were 
designated as consignées; that she was wrecked while on her voy- 
age, was raised, and a large part of her cargo delivered according to 
the ternis' of the charter and the bill of lading; that; the Insurance 
Company had issued a policy of insurance to Curran & Burton on the 
cargo, had paid to them a total loss, had received the bill of lading, 
duly indorsed by Curran & Burton to the insurance company, and 
had become subrogated to the rights of Curran & Burton, and subject 
to theii- liabilities ae consignées and shippers; that the cargo was 
received by Curran & Burton, on behalf of the insurance company, 
without notice to the libelant; that freight was earned thereon, 
and was demanded both from Curran & Burton and from the insur- 
ance company, and that each of the claimants alleged that the said 
freight should be paid by the other; "that the said freight as aforesaid 
is due to your libelant from the said Curran & Burton, as the per- 
sons making the contract of charter and the receivers of the same, 
and is also due from the said Delaware Insurance Company, as the 
holders of the bill of lading, and persons receiving the property, they 
afterwards having sold it." The claimants duly excepted upon the 
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groun4 pf,|nultifariousness and misjoinder, and becatise the alle- 
gîiti^'n's ()î| ^he iibei were contràdictory, conflictin^^ îrrecoûéilable, 
and incoiiipMtltile, and Ijecaùsè. the libeïant Svàs bound to elect 
wbich pï tBè'péfendantà he Wolild seek to hold liable, ând to dis- 
continue àà against the other. 

As the libel$.nt's case was prèsented in thé libel and at the argu- 
ment, it is a, qiaim for freight arising ont of a given charter party, 
which cla.im,he allèges, is vàlid againât both the claimants, of, at 
the least, against one of them; but, if against only one, then, by 
reason of a doubt concerning law or fact, he is ignorant which de- 
fendant is liable. The libeïant, in substance, says: "As the re- 
sult of a certain transaction. A! and B. are liable to me, — one or 
both, — I do not know which; and therefore I proceed against both 
of them in the same suit, seeking to recover against one or both 
according as my right shall appear." It should be added that the 
libeïant has disclosed the circumstances of his claini as fully as he 
can, and that the claimants do not contend that he has concealed 
anything, or that they will be taken by surprise. If this were a 
déclaration at common law, it would be demurrable, and so it 
woUld very possibly be if it were a bill in equity. No case has 
been pointed ont in which a plaintiff was permitted to sue A. and 
B. in one action, alleging that one of the two was liable, — ^he did 
not know which. This is a libel in admiralty, and the libeïant 
contends that in admiralty the rùlè is différent. There is no doubt 
that the rules of pleading in admiralty are more libéral than at 
law or in equity. Multifariousness and misjoinder are to some 
extent technical défenses. Their validity as défenses is largely de- 
termined by historical considérations and by early précédents in 
pleading. The substantial reason why two controversies closely 
relatéd to each other may not, in a given case, be determined in one 
action, is that from their joinder and from their trial tpgether 
there would resuit either Inconvenience to the court or injustice to 
a party. In the case at bar the conveniencé of the court makes 
for joinder and a trial of the plaintiff's claims at the same time, 
and such à trial will do no injustice to either of the claiinants. 
If the facts in this case were ijo^ be investigated by a jury, the 
claimants iinièht well be prejudiced by a joint trial ôf thé claims 
against them, as the jury might hastily infer that one pf the two 
clalmahts miist be liable, but before a judge no hai*m will ensue. 
With rùlés d^ pleading soelastic as those in admiralty, much must 
be left to the discrétion of the court; and it may be that, in some 
cases in admiralty, claiins againèt. two parties in the alternative, 
arising out of the Same transaç|;ï6,n,' cannot properly be joined and 
tried. togethêr. 'In this case I tiiihk justice and côhvenience unité 
tti make a Siii^le actioù àiïd à Cingle triiài advisâble. Exceptions 
overruled. 
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THE BELLE. 

(Circuit Court of Appeals, Second Circuit. April 4, 1899.) 

No. 125. 

TUG AND TOW— LlABILITT OF TuG FOR InJUHY TO ToW. 

Where the présence of a number of vessels, moored alongside of each 
other In Harlem river, made it necessary for tugs witli a tow, In passlng 
down, to lieep well to tlie opposite side of tlie cliannel, l>ut tliey kept with- 
in tlie limits where the water was of sufflcient depth, as shown by the 
government charts, they cannot be held liable for an injury to the tow 
caused by her striking a sunken rock, which was not shown ou the charts 
or known to navigators. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Thie cause cornes hère upon appeal from a decree of the dis-trict 
court, Southern district of New York, dismissing the libel. 89 Ped. 
879. The suit was brought to recover damages alleged to hâve been 
caused bj' the said tugs in negligently towing the libelant's barge, 
Joseph H. Eose, upon a rock in the Harlem river, on September 4, 
1897, 

George B. Adams, for appellant. 
Peter Alexander, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judgi-s. 

PEE CUEIAM. The barge was being towed from the entrance of 
Spuyten Duyvil creek, down the Harlem river, bound for 138th 'street. 
She drew 8| feet, the rock was about 5| feet under water at low 
tide, and the ordinary rise and fall of the tide was about 5 feet. The 
tide had been flood for about an hour and a half in the Hudson river 
when the tow started. The tiocd tide flows from the Hudson river 
down the Harlem. There seems to be no dispute, upon the évidence, 
that the existence of the rock was not known to navigators. Upon the 
charts of soundings made by the government, incident to the improve- 
ments being made on the Harlem river, ite présence was not indicated. 
Thèse improvements had effected changes in the channel, but the 
dredgiiîg had not been continued quite as far down the river. It 
stopped about 15 feet short of the rock. As the tow approached Mor- 
ris' dock, it was found that a number of boats were made fast there, 
alongside of each other, so as to occupy 150 feet of the channel,^a most 
reprehensible practice in such a restricted water way. In order to 
pass it was necessary to keep the tow well over to the westward. 

There is a sharp conflict of évidence as to the précise location of the 
rock. Claimant's witnesses place it nearly opposite Morris' Dock. 
The libelant's witness, Taylor, a civil engineer of 20 years' expérience, 
and who had been employed for 11 years by the government as en- 
gineer in charge of the work on Harlem river, places it a little below 
the line of the dock, and further to the westward. He located, the 
rock by actual survey with a sextant, using the triangulation stations 
already fixed as part of the survey work done by the government 
93 F.-53 
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engineers. We accept his location as the correct one. It appears, 
however, from the very charte-, ©f soundinge of 1896 wMch he pro- 
duced, that the rock lay between the 9-foot and the 12-foot contour 
Unes; and, since its présence there was then unknown, we cannot 
flnd the tugs négligent for taking' the tow where, except for this un- 
known obstruction, there was sufflcient depth of water, even though 
they were navigating far over towatds the westerly side of the 9-foot 
water way, — a maneuver rendered necessary by the obstruction of half, 
or inore than half, of the channel by the vessels at Morris' dock. 
The, decree of the district court is afarmed, with costs. 



THE QTJEBN. 

(District Court, N. D. Oallfornia. April 15, 1899.) 

No. 11,802. 

1. 8bambn--Exemption dp Wa-Obs fbom Executiok. 

Neither the gênerai maritime lav, nor Key. St § 4536, provldlng that 
"no wages due or accniing to any seamin or apprentie© shall be subject 
to attachment or arrestment from any court," exempts wages due a sea- 
man from seizure under an exécution issued on a valid judgment against 
him in a state court; and a satisfaction of such exécution by the employer, 
as authorized by the state laws, is a good défense to a subséquent action 
by the seaman to recover the amouût. 

2. Same — Construction op Exemption Statuts — Application to Prior 

judgments. 

Act Cal. March 27, 189T, amending Codé Giv. Proc. § 690, by exempting 
absoltltely from exécution wages of seamen, in an amount not exeeeding 
$100,: cannot be. construed toapply to exécutions based upon judgments 
rendered in snits on contract prior to,the passage of the act. Such a 
statuté, if applied to judgments bàsed on contracts made before its enact- 
ment, would çonflict Wlth the provision of the constitution which dénies 
to a State the power to pass any law Impairing the obligation of contracts. 

H. W. Hutton, for libelant. 

Geo. W. Towle, Jr., for elaimant. 

DE HAVEN, District Judge. This is a libel in rem to recover 
wages eamed by the libelant as a seaman, and a further ^um for 
meals provided by himself during hie service as such. The case 
has been submitted to the court for décision upon an agreed statement 
of facts, from which it appears that on February 2, 1899, the sum of 
$25 was due to the libelant for services rendered by him as a sea- 
man on the steamship Queen, and the further sum of $1.68 on ac- 
count of meals paid for by himself during the time of such service; 
and on that day the money so due him was levied upon, in the hands 
of the agents of the steamer, under an exécution regularly issued upon 
a judgment rendered upon May 10, 1895, in the justice's court for the 
city and connty of San Francisco, in favor of one J. J. Eauer and 
againet the libelant; and thereaf ter, on February 14, 1899, and prior 
to tlie commencement of this action, the agents of the steamer paid 
the officer holding such exécution the sum of $25.50, the amount then 
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due on the judgment, including iiiterest and accraing costs. Before 
making this pajment, they were notifled by libelant that his wages 
"could not lawfully be paid or delivered by said agents, and against 
the objection of libelant then made, to said sïieriff in satisfaction of 
said judgment, or upon, or pursuant to, or in satisfaction of tïie said 
exécution." The judgment upon which the exécution issued was 
based upon a cause of action arising on contract. The remainder of 
the sum earned by the libelant, after deducting the amount paid on 
account of the exécution, has been paid; so that the only question to 
be decided is whether the libelant's wages as a seaman were subject 
to exécution, — for, if they were, the payment made by the agents of 
the steamer in satisfaction of the exécution levied is a défense to thia 
action, under section 716 of the Code of Civil Procédure of this state, 
which provides : 

"After the issuing of an «xecution against property, and before its return, 
any person Indebted to the judgment debtor may pay to the sherifî the amount 
of his debt, or so much tliereof as may be necessary to satisfy the exécution; 
and the sherifC's receipt is a sufficient discharge for the amount so paid." 

The claim of the libelant is that the wages of seamen are exempt 
f rom exécution under the gênerai rule of the maritime law, and also 
by the express provisions of section 4536 of the Kevised Statutes of the 
United States, and section 690 of the Code of Civil Procédure of this 
state. It has been held that the maritime law does not recognize any 
right to attach the wages of a seaman in an action at law instituted 
by his creditors in a state court. McCarty v. The City of New Bed- 
ford, 4 Fed. 818; Koss v. Bourne, 14 Fed. 858. And the same prin- 
ciple was recognized in The City of New Bedford, 20 Fed. 57. That 
is, it was held in those cases, that the fact that the wages of the mar- 
iner were under attachment in a proceeding at law pending in a state 
court would not suspend or defeat the right of the mariner to proceed 
in admiralty for the recovery of his wages. In reaching this conclu- 
sion, it was said by Judge Nelson in the case of Koss v. Bourne, just 
cited: 

"I am aware of no law of congress, or rule or practlee in admiralty, which 
requires this court to hang up its decree in this case until the attacliment 
suit is disposed of. Ordinarily the sailor's only means of subsistence on shore 
are his wages earned at sea. If thèse may be stopped by an attachment suit 
the instant the ship is moored to the wharf, a new hardship is added to a 
vocation already subject to its full share of the ills of life." 

There is, however, a marked différence between an attachment to 
secure the payment of an asserted, and, it may be, disputed and un- 
founded, claim, and the levy of an exécution which simply seizes upon 
property of a debtor for the purpose of satlsfying a valid judgment; 
and my attention has not been called to any case in which it has been 
decided that the wages of a seaman may not be taken on exécution 
issued out of a state court, in the absence of a statute exempting them 
from such seizure, or in which it has been held that a prior payment 
of the amount due a seaman for wages, in satisfaction of an exécution 
issued against him, would not constitute a good défense to a subséquent 
action brought by him in admiralty for the recovery of such wages. 
In such a case it cannot be said that the seaman has not had the full 
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benéât of the wages earned by him. Their application, under a law- 
ful exécution; to the payment of a debt of bis, whicb is conclusively 
presumed to be just, and wbicb be is bôund, in conscience, to pay, is 
not oppressive, in a legâl gense; and a court of admiralty will not, un- 
der sucb circumstances, dçcree that wbat bas already been paid for bis 
bëneflt sball be again paid to Mm. 

In regard to tbe second contention of libelant, notbing more need 
be said tban tbat section 4536 of tbe Revised Statutes, in providing, 
as it does, tbat "no wages due or aecruing to any seaman or appren- 
tice sball be subject to attacbment or arrestment frora any court," 
is not broad enough to cover tbe case of a seizure of a seaman's wages 
on exécution (Telles v. Lynde, 47 Fed. 912), and tberefore bas no ap- 
plication to tbe présent case. 

Tbe only question that remains is this : Were tbe wages of libelant 
exempt from exécution under section 690 of the Code of Civil Pro- 
cédure of tbis state? Prior to Marcb 27, 1897, tbere was notbing in 
tbat seç,tion relating to tbe wages of seamen, except tbe gênerai pro 
vision applicable to tbe earnings of ail laborers, to tbe effect that "tbe 
earnings of tbe judgment debtor for bis personal services rendered at 
any time witbin tbirty days next preceding tbe levy of exécution of 
attacbment, when it appears by tbe debtor's affidavit, or otherwise, 
■tbat such earnings are necessary for the use of bis family residing in 
tbis State, supported in whole or in part by his labor," sbould be ex- 
empt from exécution. On tbe day last mentioned, however, this sec 
tion was amended by adding tbereto a spécial provision in relation 
to the wages of seamen, exempting such wages from exécution abso- 
lutely, in an amount not exceeding |100, and without requiring any 
affidavit or otber proof, upon the part of the seaman, showing that 
such wages are necessary for the use of his family residing in this 
state, and supported in whole or in part by bis labor. St. Gai. 1897, 
p. 179. It will be observed that this amendment was enacted long 
subséquent to tbe rendition of tbe judgment upon wbicb tbe exécution 
above referred to issued, and, of course, subséquent to the making of 
the contract upon wbicb that judgment was based. The libelant bas 
not brought himself witbin the gênerai provisions of the statute ap- 
plicable to laborers having a family to support; so that, unless his 
wages were exempt from exécution under tbe amended statute relating 
to the earnings of seamen; be is not entitled to recover in this action. 
After a careful considération of the question, I am satisfled that the 
amendment to section '690 of tbe Code of Civil Procédure, before 
referred to, cannot be given the effect claimed for it by the libelant. 
The gênerai question of the validity of exemption laws, as applied to 
contracts made prior to their enactment, was thoroughly considered 
by thé suprême court in the case of Edwards v. Kearzey, 96 U. S. 595; 
and tbe court in tbat case announced its conclusion as folio ws : 

"The remedy subslsting In a state when and where a contraet is made and 
is to be twrfortnéd is a part of its obligation, and any subséquent law of the 
state which so aftects that remedy as substantially to impair and lessen the 
value of the contract is forbidden by the constitution, and is therefore void." 

And in the later case of Seibert v. Lewis, 122 U . S. 284, 7 Sup. Ct. 
1190, tbis conclusion is reafflrmed; tbe court quoting witb approval 
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the foUowing from the opinion in Von HofEman v. City of Quincy, 
4 Wall. 335: 

"It is compétent for the states to change the form of the remedy, or to 
modify it otherwise as they may see fit, provided no substantial right secured 
by the eontract is thereby impaired. No attempt has been made to flx 
deflnitely the line between altérations of the remedy which are to be deemed 
legitimate and those which, under the form of modifying the remedy, Impair 
substantial rights. Every case must be determined upon its own circum- 
stances. Whenever the resiilt iast mentioned is produced, the act is witliin 
the prohibition of the constitution, and to that extent void." 

There can be no doubt that a law absolutely exemptmg seamen's 
wages in an amount not exceeding |100, as applied to previous con- 
tracts made with seamen, at a time when no such exemption is al- 
lowed, would raaterially lessen and impair the obligation of such con- 
tracts. It is a well-known fact that, as a gênerai rule, seamen hâve 
no means of discharging their eontract obligations, other than by the 
application of their earnings for that purpose; and in most instances 
the exemption of such wages from exécution, in the amount named in 
the statute, would be equal to a withdrawal of the whole or the 
greater part of the seaman's property from the reach of his creditors, 
and would seriously impair the obligation of contracts entered into 
by the seaman at a time when the only exemption allowed him was 
that given by section 690 of the Code of Civil Procédure of this state, 
prior to its amendment by the act of March 27, 1897, to wit, his wages 
for 30 days prior to the levy of the exécution, when necessary for the 
use of his family, residing in this state, and supported in whole ôr in 
part by his wages. The libel will be dismissed; the claimant to re- 
cover costs. 



THE PRUSSIA. 

(Circuit Court of Appeals, Second Circuit. April 4, 1899.) 

No. 96. 

Shipping— Damage to Cargo— Contract Limiting Liabiltty dp Carrier. 
A carrier by water, who aceepts a cargo of frozen méat for transporta- 
tlon across the océan, impliediy contracts that his vessei is provided witli 
sultable and efficient apparatus to enabie him to deliver the cargo in 
proper condition; but It is compétent for the parties, by express eontract, 
to stipulate for the exemption of the carrier from iiability for loss or dam- 
age to the cargo in conséquence of latent defeets in such apparatus which 
are not due to any fault or négligence on his part, or on the part of those 
for whom he is responsible. 

Same — Effect dp Harteb Act. 

Such a stipulation in a bill of lading is not in violation of section 2 of 
the Harter act. 

Samb— Transportation op Frozen Méat. 

A steamship company contracted for the carriage of a consignment of 
fresh méat to a European port, the bill of lading containing a provision 
expressly exempting the carrier from Iiability for loss or damage arising 
from any defect or insutîiciency in the refrigerating apparatus of the ves- 
sei. The ineat became damaged on the voyage in conséquence of the fail- 
ure of the refi'igerating machinery to work properly. The apparatus, as 
well as the vessei, was new, had been construeted by compétent makers, 
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: and hftd becn thorouglily tested, and found to work perfectly. ,lt^, failure 
to'work properly on this voyage was câused by the présence in à suction 
pipe of a leather washer, wWch had been inadvertently lëït In the In- 

■ terior Of the apparatuB when It was' put rogether by the makers, and 
had gtadually worked- lato; the pipe. Its présence could not be detected. 

' untir-the machiner^ was tafcen apart by an expert at the end of the voy- 
ag'«. 'Md, thatdne diligence was exerelsed by the owner of the vessel 
tO' provide- suitable and perfect refrlgerating machinery, vaiwi tbat the dam- 
age artfae f rôni' a latent defeet, for which it was not responsible under the 
térms of the bill of lading. 

. Appe^l froqi the District Court of the United States for the Eastern 
Ôîstrict of New York. 

Lawrçflpe: Kneeland, f or appellant. 

Evpr^tt jp. ^heeter, fonappeilee. 

Béfore WALLACE, LACOMBE, and SHIPMAZST, Circuit Judges. 

WAiLACEji Gireuit Judge. This is an appeal from a decree (88 
Ped. 531) dielnîs&ing a libel flled to recover damages caused by the 
deterîoratîéiï' of a quaiitity of dressed beef shipped by the Schwarzs- 
child& Sulzberger Com|)lany at New York in July, 1894, on the steam- 
ship Prusâia, to be transported to Hamburg, and which wàs insured 
agairièti losS' or 'damage by the libelant. The beef was shipped under 
a bill of lading which cohtaihed the clause as folio ws : 

''Dressed-Meât Clause. 

"It is exjpressly agreed that the goods named herein.aré shtjiïieki and carrled 
at the sole risk of the shippei^s' or owners théreof, ri,tid that the shipowners 
BhaUin no case be t'esponslblé'for any loss or damage thereof, or in auy wise 
relating thereto, whether such loss or damage arise from defeet or insufll- 
clency, elther before or after shipment, in the hull of the said steamer, or in 
her machinery, boilers, or refrigerating ehambers machinery, or in any part 
of the refrigerating apparatus, or In any material, or the snpply or use thereof, 
used in the process of réfrigération, and whether such loss or damage, how- 
ever arising, be caused by the négligence, default, error in judgment, of the 
pilot, mastër,' offlcers, engineers, mariners, refrigerating engineera, or other 
servants of the shipowners, or persons for whom they are responsible, or by 
négligence in stowage." 

The Pru^sig. was. engagea, ifl the business of a common carrier, run- 
ning in a regular Une between New York and Hamlpurg, and was 
equipped with cold-storage rooms, maintained for the pur pose of 
carrying dressed méat, and with refrigerating apparatUs designed to 
maintain a température in the compartments slightly bélow the freez- 
ing point, necessary to préserve the me^t from injury. She was a 
new vessel, built at Belfast, and completed in May, 1894. The re- 
frigerating apparatus was built at Dartford, England, and was what 
is known as a "duplex machine," consisting of two machines situated 
eide by side, and driven by one engine. This apparatus was thor- 
oughly tested by the malsers before it was sent to the ship. After 
it was put into the vessel it was again tested, under the supervision 
bf the makers, the shipbuilders, and an engineer in the employ of the 
owner, the Hamburg- American Packet Company; this test continuing 
from 11:30 a. m. May 2^, 1894, to 3:40 p. m. May 30th. The proper 
température of the reirigerating rooms was maintained during this 
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test, and the apparatus proved thoroughly satisfactory. The next 
day the steamship sailed from Belfast to lïamburg. The refrigerat- 
ing apparatus was kept running throughout that voyage, and worked 
eatisfactorily, maintaining the proper température to eool the pro- 
vision rooms; each machine being run on alternate days. From 
Hamburg the vessel pi-oceeded on a voyage to New York, and the 
refrigerating apparatus was operated throughout this voyage, andi 
worked satisfactorily. The steamship then proceeded on the voyage- 
to Hamburg, during which the méat in controversy was injured. Thé 
méat had been placed in two refrigerating rooms. On July 16th, 
the second day out, it was found that the refrigerating apparatus was 
not working satisfactorily. The next day the starboard machine 
was stopped, and the méat in the upper refrigerating room was trans- 
ferred to the lower room. In the meantime the température of the 
refrigerating rooms rose above the freezing point, thereby injuring 
the méat. Thereaf ter only one machine was used. After the méat 
was transferred to the lOwer room, the température of that room was 
gradually reduced to the proper point by the use of one machine. 

It is conceded that the cause of the injury to the méat was the fail- 
ure of the starboard machine to work, owing to the présence of a 
leather washer in the apparatus. This could not be detected iiiitil the 
apparatus was taken apart after the arrivai of the vessel at Hamburg. 
It was then found ih the suction pipe leading from the evaporator, by 
an engineer sent to Hamburg by the makers of the apparatus for the 
purpose of investigating the trouble. The proofs dénote that the 
washer must hâve been left in the apparatus by the inadvertencé of 
the employés of the maker when putting it together. By the opéra- 
tion of the apparatus during the voyages of the vessel, it gradually 
worked its way through the evaporation coils to the suction pipe, 
where the smaller diametèr caused it to obstruct the efficient working 
of one of the machines. 

We agrée with the leàrned judge who decided the case in the court 
below that the libelant was not entitled to recover upon the theory 
that the owners of the Prussia were négligent in providing détective 
refrigerating apparatus for the purposes of the transportation. The 
apparatus had been constructed by builders of requisite capacity, and, 
after it had become a part of the equipment of the steamship, had been 
îested by comijetent experts in tiie most thorough manner, and found 
to be perfect. It was new, and had not been used long enough to 
impair its e£8ciency; but it had been used sufflciently to demonstrate 
that it was adéquate, and apparently in perfect condition. 

It is the duty of the carrier by water, when he offers a vessel for 
freight, to see that she is in suitable condition to transport her cargo 
in safety; and he impliedly warrants that this duty has been fulflUed. 
And, when he proposes to transport across the Atlantic a cargo of 
frozen méat, we agrée, as was adjudged in The Maori King [1895] 
2 Q. B. 550, and Queeneland Nat. Bank v. Peninsula & Oriental Steam- 
Nav. Co. [1898] 1 Q. B. 567, that he must be taken to stipulate with 
the shippér that the vessel is provided with suitable apparatus of 
requisite efticiency to enable him to deliver it in proper order. But 
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it 18 compétent for tbe parties, by express contract, to modify the 
obligations wWch would ptherwise devolve upon the carrier, includ- 
ing even ikst of providing a seaworth.y vessel; and short of any modi- 
fication wMch will exenapt him from tiie conséquences of bis own mis- 
condnct or négligence, or tbose for wbom he is responsible, suçb con- 
tracta, tboagb strictly construed against tbe carrier, are given lull 
effect. Among them, one of the most common is that exempting car- 
riers from, liability for latent defects in the bull or macbinery of the 
vessel. As was said by Mr. Justice Brown in The Carib Prince, 170 
U. S. 664, IS! Sup. Ot. 757: "To exempt a vessel from the conséquences 
of such a defect is neither unreasonable nor unjust, and most of the 
modem bills of Jading contain a stipulation to that effect." 

In the présent case the bill of lading contained a clause especially 
addressed to restricting the liability of the carrier in respect to the 
transporta,tion of dreesed méat, and the parties to the instrument 
agreed that the carrier sbould not be responsible for any loss or dam- 
age to it arising from defects or insuffleiencies in any part of the re- 
f rigerating apparatus, whether arising bef ore or af ter the shipment. 
While this clause would not extend to exempt the carrier for loss or 
damage caueed by his own négligence, we hâve no doubt it protects 
him against such as arises in conséquence of a latent defect in the 
apparatus, existing without his knowledge or négligence. The ex- 
press contract displaces the warranty which would be implied in its 
absence. 

It is insisted for the appellant that the clause is in violation of sec- 
tion 2 of the Harter act. In our opinion, the provisions of this section 
only prohibit contracts relaxing the obligation of carriers to exercise 
due diligence in respect to providing seaworthy vessels, and in re- 
spect to the hanjdling and storage of cargoes. The warranty of eea- 
worthiness is that a vessel is compétent to resist the ordinary action 
of the sea during the voyage, without damage or loss of cargo (Dupont 
De Nemours v. Vance, 19 How. 162),— in other words, in such a state, 
as to repair, equipment, and crew, as to be able to encounter the ordi- 
nary périls of the adventure (Gibson v. Small, 4 H. L. Cas. 390). The 
carrier is not an insurer against damage proceeding "from an intrinsic 
prinçiple of decay, naturally inhérent in the commodity itself , whether 
active in every situation, or only in the confinement and closeness of 
the ship" (Clark v. Bamwell, 12 How. 282); and the implied under- 
standing created by the proposai to transport and deliver a com- 
mocjity, which the shipper and carrier know cannot be practically per- 
formed unless the carrier is provided with the proper instrumentali- 
ties in customary use for its préservation, is not a warranty of sea- 
worthiness. Section 2 of the Harter act is the complément of section 
3, which excuses the shipowner if he bas exercised due diligence to 
rn^ke the vessel "in ail respects seaworthy, and properly manned, 
equipped and supplied." The two sections are to be read together, 
bo,th being intended to enforce the same rule of diligence in respect 
to the same subject-matter. , 

We conclude that the damage sued for arose in conséquence of a 
latent defect in the ref rigerating macbinery, that due diligence was 
exercised by the owner of the steamship to provide suitable and per- 
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f ect refrigerating macliinery, and tliat by the terms of the Harter act, 
as well as irrespective of that act, it is lawful for a vessel owner, wlio 
has exercised due diligence in that behalf, to stipulate for exemption 
from liability arising from such a defect. We désire to take this oc- 
casion to commend the course adopted, of bringing this suit in the 
name of thé insurer. Heretofore nearly ail the causes which we 
hâve had to consider, brought against vessels to recover damages to 
cargo, hâve been ostensibly prosecuted by the shipper, although really 
by the insurer; and too many of them hâve been brought upon the 
chance that something not known at the time might be developed in 
the course of the proofs to shift the loss from the insurer upon the 
vessel. The présent case is not open to this criticism in either respect. 
The decree is afflirmed, with costs. 



THE E. LUCKENBAOH. 

(Circuit Court of Appeals, Pourth Circuit. May 2, 1899.) 

No. 299, 

1. Appeal in Admikai.ty— Review of Findings of Fact. 

The décision of a trial court in admiralty upon questions of fact, based 
on the conflicrting testimony of witnesses examined before the judge, will 
not be reversed on appeal, unless there is a decided prépondérance of évi- 
dence against it. 

2. Collision — Steam and Sailing Vessels Meeting— Care Rbquired of 

Steam Vessel. 

It is the duty of a steam vessel, and especially of a tug with a tow, when 
meeting a sailing vessel where there is ample sea room, and the approach- 
ing vessel is seen at a distance, to keep at a sutflcient distance iu passing 
to avoid ail danger, and to make allowance for the uncertainty in the 
movements of the sail vessel, which Is unavoidable; and where she fails 
to do so, and a collision results, notwlthstanding the keeping of her course 
by the sailing vessel until a moment before, she must be held in fault, 
and liable therefor, although the immédiate cause of the collision may 
hâve been an improper movement of the sailing vessel in attempting to 
extricate herself from the dangerous position in which she was placed. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia. 
In Admiralty. 

Robert M. Hughes, for appellant. 

Floyd Hughes, for appelle*. 

Thomas H. Willcox, for owner of barge. 

Before GOrF, Circuit Judge, and MORRIS, District Judge. 

GOFF, Circuit Judge. In the early morning of June 15, 1896, the 
schooner J. B. Van Dusen, bound from New York to Norfolk, light, 
and barge No. 2, of the New York, Philadelphia & Norfolk Railroad 
Company, then in tow of the tug E. Luckenbach, bound from Norfolk 
to Cape Charles, came in to collision between Old Point and Thimble 
Light. The schooner, shortly after the accident, sunk on Hampton 
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Bar, and tli© libel in this case was flled against the tug and barge 
W recover for the damages occasioned ,by the collision. The J. B. 
Van Dusen was a three-masted echooner of about 222 tons burden, 
with a créw of six men, consisting of the master, mate, the çook, and 
three seamen, and was tnaking about six miles an hpur, with seven 
of her nine sails set. The wind was from the east, the night was 
clear, andthe tide ebb. Her master was in command, and bis watch, 
consisting af two seamen, one at the wheel and the other on the look- 
outjWereat.their respective stations. The lights, properly placed, 
were burning brightly. The tug E. Luckenbach was 90 feet long by 
15 feet beam, with a crew of nine men, four of whom were on duty. 
The barge> iwhich was 215 féet long by 42 feet beam, was in tow of the 
tug, and was loaded with freight cars. The tug and its tow were 
making about seven miles an hour. The libelant claimed that, as the 
vessels approached, they were showing their port lights to each other, 
and that when they were about 300 yards apart the tug changed its 
course so as to cross the schopner's bow, thereby showing for a short 
time to the navigators of the schooner both lights, and then shutting 
in its red' light; that the schooner held her course until the vessels 
were about 100 feet apart, when she luffed under a starboard helra, 
.and succeeded in clearing the tug; that the barge, which was 480 
feet behind the tug, had not been able to/ change her course as rap- 
idly as the tug, and was still showing her port light; that it was 
impossilile'for, tlie schoonier,. situated as the vessels then were, to 
clear the barge by continuiiig under a êtarboard helm, and that, there- 
fore, her imastef, in tbe ;hope of avoiding collision, put his vessel 
under a helm hard a-port, but that almost immediately after passing 
the tug the'bd'w of the scbooner came in contact with the starboard 
corner of ite tiarge. Tbe nia'ster of thç tug claîms, as does also the 
master: ofî the: barge, that the vessels, appr.qached each otlier green 
to greenj' that tbe schooner was a point and a half on the starboard 
bow of thè tiig, movîng on a! parallel course, with the barge exactly 
l:^ftind tjtç tug; tbat the xçssèls w(i>uld h£|,v0 cleared each other fully 
400 feet, and no collision wouldhaye occuj^red, had not the schooner 
hard ported when about even with the tug, thereby running into the 
barige. The court below iound that, the barge was not at fault, and 
that the tug àlonè wâs résponsiblé for thfe collisiori,' !^d entéred a 
decree in f avor of the libelant for the damages caused thereby. From 
that decree this appeal is prosecuted. 

There is the conflict in the testimoïtyîusuàlly fo.und in cases of 
collision, the contending interests being idiametrically opposiite in 
their claims, as well as in thë teètimbttytheit respective représenta- 
tives hâve given i*elativô thBKeto, s Of the, tug'g crçwj of; qine mep, four 
of whom were on duty at the time of the collision, only two were 
examiûed as witnessea^r The entiçe cr^w sof the schooner,. as also of 
the^ibaiîge^ were produced and examiped, eithesr ^^y déposition or in 
operiicfinrit; the ,materiali(Witnessps>on,,both çidp testifying before 
the Judge whdidecided the case bel.ovf<: tljiless we ftF'd |rpiû,:the rec- 
ord; that the décision' is iclearly against )the évidence, we wili not; — 
a;s ^e questions of fact are to be ascertained from conflicting testi- 
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Tûony — reverse the decree of the judge in whose présence the eTidence 
was given, who obseiTed the witnesses, and notéd tlieir appearance 
and manner, and who was thereby aided in determining as to their 
credibility. The conduct of the witnesses when being examined, their 
demeanor under cross-examination, and their personal characteristics 
are material, and, unfortunately, cannot be earried into the record. 
Consequently the rule prevails in cases like this that the decree of 
the trial judge will not be disturbed upon mère questions of fact de- 
peuding upon the credibility of witnesses who testified. biefore hinj, 
unless there is found to be a decided prépondérance of the évidence 
against the same. The Jersey City, 2 C. 0. A. 365, 51 Fed. 527; The 
Warrior, 4 0. C. A. 498, 54 Fed. 534; The City of New York, 4 G. 
C. A. 268, 54 Fed. 181; The Alejandro, 6 0. C. A. 54, 56 Fed. 621; 
The S. S. Wilhelm, 8 C. C. A. 72, 59 Fed. 169; Davis v. Schwartz, 155 
U. S. 631, 15 Sup. et. 237. 

Tlie conllict in the testimony was of the character not attributable 
to mistake, and we agrée with the judge who heard the case, and con- 
clude tJiat he gave due considération to, and properly solved, the same, 
when he found the tug alone was responsible for the collision. The 
vossels were in plain view of each other for at least two miles, the 
night was bright, and the sea open. We think it clear that the ves- 
sels approached showing their port lights to each other, and that 
the echooner, as it was her duty, kept her course. The vessëls were 
quite close to each other when passing, — evidently within a hundred' 
feet. The tng should hâve not only kept out of the way of the schooner, 
but sufficiently far from it to avoid dangerous proximity, and not 
interfère with its movements by causing alarm and doubt, keeping 
in view the contingencies of navigation. With the best of handling, 
the movements of a sailing vessel are uncertain, and a steamer ap- 
proaching it will, if properly navigated, make sufîicient allowances for 
such uncertainties and the contingencies flowing therefrom. If it 
fails to do so, it must suffer the conséquences, and pay the damages 
caused by such carelessness. Even if the sailing vessel should, in an 
endeavor to escape from the danger so caused, resort to an improper 
movement, and be clearly guilty of an error in management, still the 
steamer, as it had the ability to keep away, is liable for the resuit, 
beeause responsible for the original fault of the dangerously near 
approach. Spencer, Mar. CoUis. 209-211; Haney v. Packet Oo., 23 
How. 287; The Carroll, 8 Wall. 302, 305; The Falcon, 19 Wall. 75. 

In this case the tug, according to the testimony of the master, per- 
mitted the schooner to approach within 480 feet, upon such close 
parallel courses as to render passing dangerous, without changing 
its couree; and this, when the master had observed the sail vessel 
over two miles off, and when he was in a channel free to the westward 
for over a mile, and to the eastward without limit, with no other 
vessel near, whereby navigation could be obstructed. The schooner 
kept her course (at least until danger was imminent), as it was proper 
for her to hâve done. She could not make her own sélection, beeause 
the law had made it for her. The tug could hâve changed her course 
either to the eastward or to the westward, and hâve thereby given 
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tbe scliooner a safe margin. The fact that the tag had the barge 
in tow enhanced the danger of passlng the sail vesSel, and required 
a degree of caution wMch was not observed. Bigelow v. Nickerson, 
17 0. C. À. 1, 70 Fed. 113; The Maverick, 75 Fed. 845; The Mar- 
guerite, 87Fe4.953. 

The tug sh,ould hâve watched thé progrès» and direction of the 
schooner, shoiild bave taken into considération ail the circumstances 
of the situation, and hâve so governed herself as to hâve guarded 
agalnst per^l to either the schooner, the barge, or herself. Other ques- 
tions are raifeed by the assignments of error, and were discussed by 
counsel, but, flnding as we do concéming the f acts existing at the 
time of the collision, they become immaterial, and we do not think 
it necessary to consider them. The decree appealed f rom is affirmed. 



HENDERSON V. CITY OF OLEVELAND. 

(District Court, N. D. Ohio, E. D. April 6, 1899.) 

No. 2,227, 

1. Collision— Injubt to Moored Vessel— Burden op Proop. 

Where a sailing vessel, sàfely moored to a dock, in a proper place, and 
unable to'move, Is struclî and injured by a steam vessel, the burden rests 
upon the latter to exonerate itself from the charge of négligence. 

3. Samb— CABE Required of Firb Ttjg. 

A fire tug owned by a clty, and forming a part of its flre department, 
is not exempt, by reason of its employment, from the duty of exercising 
ordinary care to prevent collision with other vessels, though what con- 
stituas ordînary care, as a question of fact, may vary with the exigencies 
of the service in which it is at the time engaged. 

3i ' Samb— LïABiWTV op City for Maritime Torts. 

The rule of the maritime law, which holds the owner of a vessel liable 
for injuries Inflicted through négligence or misconduct in its navigation 
to the extent of hls interest in the vessel, is not based On the relation of 
master and servant, but rests upon the fact of ownership alone, the ves- 
sel itself being regarded as the olïender; and the prinelple on which a eity 
is held to be exempt from liability for négligent acts of its flremen, the 
reason being that they are not its servants in its corporate capacity, bas 
no application tb the case of a marine injury resulting to another vessel 
from the négligent handling of a fire tug owned by the city. For sueh 
an injury the tug itself is liable, and the city may be held respouslble in 
a court of admiralty to the extent of the value of the tug. 

In Admiralty. 

Roger M. Lee, for libelant. 

Miner G. Norton and Ford, Boyd & Crowl, for respondent. 

KICKS, District Judge. This Isa proceeding in admiralty against 
the city of Cleveland for injuries sustained by the libelant throngh 
the àlleged négligence and carelessness of the flre tug John H. Farley. 
Mr.' Henderson allèges that he is the sole owner of the schooner Typo; 
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that said vessel is 130 feet long, of several hundred tons burden, and 
bas been duly enrolled and licensed for, and engaged in, trade and 
navigation upon the Great Lakes and their Connecting and contribu- 
tory waters. He avers: That the citj of Cleveland was the sole 
owner of a certain steam vessel, called the John H. Farley, which 
wae at ail times herein mentioned a vessel of the United States, oi 
more than 10 tons burden, duly enrolled, and engaged in navigation 
upon the Ouyahoga river; which said river was at ail times herein 
mentioned, and is, a navigable water way of the United States. That 
on November 7, 1897, said schooner Typo lay in said Ouyahoga river, 
safely moored at a dock, a short distance above Seneca Street Bridge, 
which was a customary and proper place for such a vessel to be 
moored ; and while so moored at said dock, and stationary, the weather 
being clear, said steamer John H. Farley, about 1 o'clock p. m. of 
said last-mentioned day, negligently collided with the stern of said 
schooner, damaging said schooner in the manner hereinafter set out. 
Said collision occurred without any fault on the part of those in charge 
of the said schooner Typo, which, being moored at said dock, was 
powerlese to avoid said collision; and said collision was caused solely 
by the négligence and want of care and skill on the part of those 
navigating said steamer John H. Farley. There is no dispute about 
the fact that the schooner Typo was safely moored at a dock near the 
Seneca Street Bridge, which was and is a suitable and proper place 
for vessels to moor engaged in the business which said schooner was 
carrying on at that time. Being a sailing vessel, moored to a dock, 
without power to care for herself, the rule is settled that, under such 
circumstances, a moving tug, coming down upon said schooner from 
any direction, must use at least ordinary care in keeping out of the 
way of said schooner so as to avoid doing lier damage. The défense 
is that the tug Farley is a tire boat, owned by the city of Cleveland, 
and a very valuable and important part of the outflt for fighting fires, 
especially on the flate and along the river banks. The said tug Far- 
ley has a basin eut on the south side of said river, which is called by 
the flre department a station for the lire tug Farley. On the oppo- 
site side of the river, only a few hundred feet from it, is the stand- 
pipe into which the tug forces water up the hill and along the river, 
aiding the flre department in extinguishing tires. The défense is that 
a flre tug, being engaged in this important and necessary and govern- 
mental work, enjoys a sort of immunity from claims for damage 
inflicted upon the vessel property along the river, because, as counsel 
for the city say, it is engaged in this important work, and it is better 
that occasionally damage be doue, by the speediest movements of 
the flre tugs, to craft along the river, than to hâve a million dollar flre 
hâve time to catch and spread while the vessel is detained by moving 
cautiously so as to protect vessels and other property on the banks 
of the river. This is true in a qualiflied sensé. In this particular case 
it is not neceseary to détermine as to what extent the city's conten- 
Tion is correct, because there was an abundance of time for the Far- 
ley to hâve reached the standpipe without running any risk to itself 
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or othér Tessels in that vicinity. But tiie gênerai proposition advan- 
ced is true in a qualifled sensé. Under the most imainent danger, 
and Where speed and prompt action are môst necessary, still fire tugs 
must exercise ordinary care in doing their work. The contention of 
the city's côunsel wonld be a dangerous pt-ecedent. If flre tugs, un- 
der thé pretext of immunity from danger, could moVe rapidly up and 
down the river, and around bridges and bridge protectioris, bumping 
and damaging vessel property ittoored at the docks, and helpless, 
without regard to the damage inflicted, they would enjoy a license 
which it would be unsafe to permit to' continue. This court would be 
elow to announce any opinion that wôUld! in any wayhâmper thèse 
flre tugs in the efficient discharge' of their duty. Every care should 
be taken to protect them when, by the exercise of ordinary care, dam- 
age reSults from their movements; so that the court, in flxing the rule 
to control their movements, says that in such èmergencies only ordi- 
nary care is required on their part, and when they use ordinary care 
they will be protected. But, as befûre stated, in this caee I do not 
think Otdinary care was used. When the alarm was sounded, the tug 
could not move down the sti-eam on a,ccount of two boats that were 
moored at the docks, so that, as Jones, the pilot, expresses it, "I had 
to sheer ovèr across the river to the pipé liûe, and in going over struck 
the Typo. Stem of the Farley struck the Typo." It was necessary 
for the Farley to pass around the bridge protection in order to enable 
her to get to the pipe line; but, in passlng around the bridge protec- 
tion, she went further beyoùd it than was needed, thé witnesses tes- 
tifying that the space was from 40 to 50 feet; and in doing so her 
stern struck the stern of the Typo, and broke in her f rames and water 
tâbïè îor somé distance. Several expert witnesses tèstifled that the 
movements of the Farley were unseamanlike. 

But it is not necessary tô discues fiirther the facts upon which the 
charge of négligence is based. The Typo, beiilg a, sailing vessel, 
safely moored to the dock, and unable to move' to pfotect herself, 
proof of injury to her makes it necessary that the owner of the tug 
causing the injury should défend and exonerate itself from the négli- 
gence charged. See The Virginia Ehrman and The Agnese, 97 U. S. 
315, and the cases there cited. I am well aware that in some states 
the courts hâve gone to the very extrême, and hâve held that fire en- 
glues and hose carts, being driven to a fire, are exempted from ail 
claims for négligence growing out of accidents or injuries causeJ 
by the speed at which they were going to the fire. But there is a 
distinction between the law of a staté relating to flre engines and the 
rules in admiralty which relate to flre tugs under the same allégations 
of négligence. In admiralty, the party who has been wronged by a 
vessel has his right of action against the vessel in rem, or against 
the vessel and its owner in personam. The tug or flre vessel is re- 
sponsible for iajuries committed by its own crew, and, to the extent 
of the value of the vessel, is liable to the party injured". This principle 
runs through the whole course of admiralty practice and admiralty 
law, as laid down by the courte. Judge Grosscup, in the case of 
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Thompson ITav. Co. v. City of Chicago, 79 Fed. 984, répudiâtes the 
law as laid down in some of the states, and says: 

"In admiralty the rule is this: The vessel committlng the unlawful Injury 
Is considered the offender, and the owner is muleted to the estent of hls in- 
terest In the vessel; not because he stands In the relation of principal or mas- 
ter to the crew, but alone because of the fact of ownersliip. Thus, under laws 
préventive of piracy or smuggling, the vessel may be seized, condemned, and 
sold, notwilhstanding the crew committing the unlawful acts were engaged 
by the owner for a lawful enterprise only, and were, In the commission of the 
unlawful acts, wholly outside the scope of their engagement U. S. v. The 
Malek Adhel, 2 How. 209. Commentlng upon this apparent anomaly of mari- 
time jurisprudence, and showing that the doctrines advanced in the case then 
under considération were not différent from those prevailing generally in 
maritime law, Mr. Justice Story, at page 234, speaks as foUows: 'The ship 
is also, by the gênerai maritime law, held responsible for the torts and mis- 
conduct of the crew and master thereof, whether arising from négligence 
or a wiUful disregard of duty; as, for example, in cases of collision and other 
wrongs done upon the high seas or elsewhere within the admiralty and mari- 
time jurisdiction, upon the gênerai policy of that law which looks to the in- 
strument itself, used as the means of the mischlef, as the best and surest 
pledge for the compensation and indemnity to the injured party.' It is thus 
apparent that the liability of the owner, to the extent of his vessel, for Injuries 
caused la a collision by négligence or misconduct, is not dépendent upon lihe 
relation of master and servant, • * * but rests solely upon the fact of 
ownershlp, * * * At common law the city is not liable for the négligent 
acts of its tire department, for the reason that the members of the fire de- 
partment are not the servants of the city in its corporate capacity. The négli- 
gence of the flremen, therefore, is not attributable to the city. But in the case 
under considération the Injury done by the vessel, including its crew, to the 
libelant, is chargeable to the owner by virtue of the mère fact of ownership, 
and can be collected directly by seizure of the vessel, or indirectly by a suit 
in personam. In either case the liability rests, not in the relation of principal 
and agent, or master and servant, but in the bare fact of ownership." 

In 28 Fed. 377, in the case of The F. C. Latrobe, Judge Morris, in 
discussing a question pertinent to the one now under considération, 



"By the maritime law, the liability of the owner of a vessel for the négli- 
gence of the master is not controlled solely by the rules of other Systems of 
law applicable to the relation of master and servant The rule of the mari- 
time law is that the owner is always personaUy liable for the negli^fence or 
unskillfulness of those navigating hiS' vessel, except only in those cases in 
which the possession and control of the vessel has passed to a charterer or 
other person so completely that the other person not only appoints the master 
and crew, but directs both the destination and employment of the vessel, and 
her mode of navigation. This almost universal rule, restricted by the limita- 
tion conflning the extent of the recovery against the owner to the value of 
his vessel, or some portion of its value, has received the widest approval, as 
being founded on natural justice. Under it the vessels of aU nations fréquent 
the avenues of commerce upon equal terms, and their owners are alike re- 
sponsible for faults of navigation resulting in injury to persons or property. 
* * * So strong and gênerai is the récognition of the justice of this rule 
which holds the owner responsible for the damage done by his vessel, that, 
even with respect to public armed vessels, nations seldom neglect to make com- 
pensation to their own citizens, or those of other nations, in cases In which, 
upon proper investigation, it appears that the public vessel was in f ault. And 
when, in the performance of any duty, either imposed upon or assumed by it, 
the municipality employs maritime instrumentallties, I think it should be held 
answerable under the maritime law, with those exceptions only which pub- 
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Uci pcaié^i absolutely requîtes. ; If the ressel belonging -tp the municipaiity 
is used by it as a necessary instrument In the exercise of some municipaî 
function, then, as was held by the chlëf justice in the easë of The Fidelity, 
16 Blâtchf. S69, Fed. Cas. No. 4,758, publie policy requires that the munieipaj- 
Ity shall net be deprived of its use, and therefore the maritime lien cannot 
attach; but, to my mlnd, no sufflcient necessity or reason bas been suggested 
for denying a reniedy against the munlcipality as the owner of the ofCending 
vessel." 

In 63 Fed. 298, in the case of Workman v. Mayor, etc., of tlie City 
of New York, Jiidge Brown, af ter stating tiie facts of the case, says : 

"The fire boat belonged to the city, but was under the control and manage- 
ment of the flre department, the heads of which are appointed by the mayor. 
It is contended that neither the mayor, aldermen, etc., nor the fire department, 
is legally answerable for thèse damages. Not the mayor, etc., it is said, be- 
eause, though owner, it had no control over the management of the vessel, 
and its duties were not corporate duties. The fire department, it is said, is 
not liable, because not a corporation capable of being sued, nor havlng any 
f unds for the payment of any decree. It is certainly a startling proposition 
that ail the shipping of this port, forelgn and domestic, shpuld be at the 
mercy of the elty fire department boats, and liable to be negligently run down 
and sunk at any moment, without responsibility for damages. By the mari- 
time law, both the vessel and the owner are ordinarlly liable for such a ma- 
rine tort. But if the vessel is in the public service, she is not allowed to be 
withdrawn therefrom by arrest and sale, for reasons of the public conveni- 
ence." 

But aJl the dangers that might accrue to the city by virtue of the 
law thus announced could easily be remedied by législation. A libel- 
ant proceeding in rem against a vessel which did him injury would 
not undertake to hâve the vessel seized while it was discharging its 
duty as a branch of the flre department. While the city was burn- 
ing, the marshal, with his writ, could not undertake to tie up the flre 
tugs until the danger was past. The law, therefore, which in some 
of the States has been declared, as hereinbefore stated, on account 
of public policy, does not apply to the rules and practice in admiralty, 
and cannot therefore be sustained. This resuit necesearily makes it 
the dutj' of the court to overrule the exceptions to the defendant's 
ansWer, ajid to flnd that the tug John H. Farley and its owners are 
liable for the damage incurred. "When this damage has been ascer- 
tained by a commissioner, the case will be ripe for further proceed- 
ings. 
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CONSOLIDATED WATER CO. v. CITY OF SAN DIEGO et al. 

(Circuit Court of Appeals, Ninth Circuit. February C, 189!}.) 

No. 460. 

1. COUBTS— JdRISDICÏION — FEDERAL QuESTIOS. 

A bill to annul a city ordinanee fixing rates to be chargea by a water 
Company, which are claimed to be so unreasonably low as to amount to a 
practical taking of the company's property mortgaged to complainant, 
witliout due process of law, etc., in violation of the United States consti- 
tution, présents a fédéral question. 

2. Injunction to Protect Mortgaged Phopekty. 

In a suit by a mortgagee of the property of a water company to restrain 
the enforcement of a city ordinanee fixing rates of charge for water fur- 
nished by it, ou the ground that sueh rates were so unreasonably low as to 
amount to a takmg of the company's property without due process of law, 
the Company is a necessary party complainant; its rights belng directly 
affected by any decree which could be rendered therein. 

Appeal from the Circuit Court of the United States for the South- 
ern District of California. 

John D. Works, Bradner W. Lee, and Lewis R. Works, for appel- 
lant. 
H. E. Doolittle, City Atty., for api)ellees. 

Before GILBERT and MQRROW, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. This is a suit in equity, brought by 
the Consolidated Water Company, a corporation of West Virginia, 
as the holder and ovvner of certain bonds issued by the San Diego 
Water Company, a corporation of California (said bonds being se- 
cured by a mortgage upon the San Diego Water Company property, 
which supplies the city of San Diego and its inhabitants with water 
for domestic and other purposes), against the city of San Diego, the 
board of aldermen of said city, and the board of delegates of said 
city. The object of the suit is to obtain a decree of the court declar- 
ing null and void an ordinanee of the city, enacted in 1896, fixing 
the rates at which the water supplied by the San Diego Water Com- 
pany to the city should be furnished, upon the ground that the rates 
established by the ordinanee are so unreasonably low as to amount 
to a practical taking of the property mortgaged to the complainant, 
without just compensation, contrary to the provisions of the consti- 
tution of the United States. It will be seen that the jurisdiction of 
the court does not dépend upon the diverse citizenship of the par- 
ties. A fédéral question is presented, which gives the court jurisdic- 
tion, viz. whether the ordinanee set eut in the bill violâtes the provi- 
sions of the constitution of the United States which déclare that no 
p)erson shall be deprived of his property without due process of law, 
and securing to every person the e(}ual protection of the laws. The 
question as to the jurisdiction of the court will not, therefore, be dis- 
cussed. 

The défendants demurred to the bill upon the ground, among oth- 
ers, "that it appears upon the face of the said bill of complaint that 
93F.-54 
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tlie San Diego Water Company is a necessary and indispensable 
party complaînant in this action, but that the San Diego Water Com- 
pany bas not been made a party to tbis action." The circuit court 
sustained tbis ground of the demurrer; and, complainant having de- 
clined to amend, the court entered a decree dismissing the bill, and 
gave judgment in favor of the défendants for their costs. This ap- 
peal is taken from that decree, and the sole question presented for 
our considération is as to whetber br inot the court ërred in sustain- 
ing the demurrer. There bas been an élabora te discussion of the 
various grounds of the demurrer, and a copions citation of authorities 
upon ail the points discussed by counsel. We shall lirait the discus- 
sion to the ground of demurrer wbich was sustained by the circuit 
court. 

Upon the facts alleged in the bill, is the San Die^o Water Company 
an indispensable party to the suit? What are the facts? The bill 
shows that the title to the property mortgaged to secure the bonds 
owned by the complainant is in the San Diego Water Company; that 
the whole amount expended in the construction of its water plant 
amounted to more than |1,000,000; that it constitutes the only prop- 
erty owned by the San Diego Water Company; that the only means 
by which said company can make and realize any revenue by which 
to pay its operating experises, and for the maintenance of its plant 
and System, and the interest falling due each year upon the said 
bonds, and to pay the principal thereof when the samé falls due, 
are the sums which it is entitled to coUect for water rates, âxed by 
the common council of the city of San Diego; that, unless reasonable 
rates are allowed therefor, neither the said interest nor principal 
can be paid; ithat the annual necessary expenses of the San Diego 
Water Company in the operating and maintenance of its plant, not 
including eithçrthe intefést on its bond^ or the natural dépréciation 
of its distributing System ând plant, commencing July 1; ; 1896, and 
ending June 30, 1897, will amount to not less than $50,000; that the 
amount of interest due the complainant ëach year on said bonds is 
the sumoff 50,000; that the amount ofi the annUal dépréciation of 
said'plant is |40,000;. thait unless- an amount sufiacientto pay the 
said opemtin^ expenses, and 'to replace aiid make gdod the loss to 
said complainant byreason'of tbe natural dépréciation, is provided 
for by rates, the âeeurity of the complainant for the payment of the 
said bonds will! be rendered practically valueless; that unless such 
rates are flxed so as to enable the San Diego Water Company to pay 
the interest on Said bonds, over and above its said operating ex- 
pansés, and the amount necessary to make good said losses, the com- 
plainant will be compelled 'to lose the interest on the bonds; that 
in order to pay said operating expenses, and make good said losses, 
and pay the iiitepest on the bonds, the rates mustib« so ûxéd by the 
said common council as itoaflford the said company |140,000 per an- 
nmto; that the distribu ting System of the said water company is per- 
isbable property, and the same will be required to be repîaced at 
least once in 15 years ; that so long as the ordinance (set f orth in the 
bill) remains in force, and the San Diego Water Company is com- 
pelled to furnish water thereunder, it will be required and compelled 



CONSOLIDATED WATEB CO, V. CITY OF SAN DIEGO. 851 

to supply water at a positive loss to itself. And in the prayer of the 
bill the complainant asks that the city of San Diego, and the com- 
mon council thereof, be forever enjoined from enforcing said ordi- 
nance, as against the Sàû Diego Water Company; that the said city 
of San Diego and the. said common council be enjoined from proceed- 
ing against the San Diego Water Company to forfeit its said plant 
and prbperty, if It should fail and refuse to comply with the terms 
of the said ordinance; that the said common council be required to 
immediately pass and adopt another, and légal, ordinance, flxing 
leasoïjiable and just rates to be charged by the San Diego Water Com- 
pany for water tq be furnished to the said city and its inhabitants. 

From this brief référence to the allégations of the bill, it will readily 
be seen tliat the San Diego Water Company has an interest in the sub- 
ject-matter of the suit, and that any decree that might flnally be ren- 
dered therein would afifect its interest. It is certainly interested in 
obtaining thé relief sought for by the complainant, and would doubt- 
less be éntitled, in its own behalf, if so disposed, to bring a suit in its 
own name, and litigate the same question, in a compétent court. Its 
présence is necessary to a full and complète détermination of the ques-' 
tious in controver«y in this suit. To détermine some of the questions 
raised by the bill as to the reasonableness of the rates fixed by the 
ordinance, it will involve an investigation of the management of the 
affaira of the company. In Shields v. Barrow, 17 How. 130, 139, indis- 
pensable parties are described as "persons who not only hâve an in- 
terest in the controversy, but an interest of such a nature that a final 
decree cannot be madë without either affecting that interest, or leaving 
the controversy in such a condition that its final termination may be 
wholly inconsistent with equity and good conscience." See, also, 
Barney v. Baltimore City, 6 Wall. 281, 284; Cunningham v. Eailroad 
Co., 109 U. S. 446, 456, 3 Sup. Ct. 292, 609; Cattle Co. v. Frank, 148 
U. S. 603, 13 Sup. Ct. 691. 

In Gregory v. Stetson, 133 U. S. 579, 586, 10 Sup. Ct. 422, 424, 
where the circuit court entered a decree dismissing the bill for want 
of proper parties, Lamar, J., in delivering the opinion of the court, 
said : 

"We are ot opinion that the decree of the court below must stand. The 
rule as to who shall be made parties to a suit in equity is thus stated in Story, 
Bq. PI. § 72: 'It Is a gênerai rule in equity * * * that ail persons ma- 
terially interested, either legally or beneflcially, in the subject-matter of the 
suit are to be made parties to it, either as plaintiffs or as défendants, * * * 
so that there'may be a complète decree, whieh shall bind them ail. By this 
means the court is enabled to make a complète decree between the parties, 
to prevent future lltigation by taklng away the necessity of a multlpliclty of 
suits, and to make it perfectly certain that no Injustice is done, either to the 
parties before it, or to others who are interested in the subject-matter, by a 
decree whieh mlght otherwise be grounded upon a partial vlew, only, of the 
real merits. When ail the parties are before the court, the whole case may 
be seen; but it may not, where ail the conflicting interests are not brought 
out upon the pleadings by the original parties thereto.' See, also, 1 Daniell, 
Ch. PI. & Prac. 316 et seq. In the case before us, we are unable to see how 
any final decree could be rendered, affecting the parties to the contract sued 
on, without maklng them ail parties to the suit. It is an elementary principle 
that a court cannot adjudicate directly upon a person's rigbt, without having 
him either actuaUy or constructlvely before it" 
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See, aiso, Davenport v. Dows, 18 Wall. 626; Bland v. Fleeman, 29 
Fed. 669, 673; Water Co. v. Babcock, 76 Fed. 243; Mangels v. Brew- 
ing Co., 58 Fed. 513; Board v. Blair, 70 Fed. 414, 419. 

The gênerai rule as to parties, as expressed in many of the authori- 
ties, is to the effect that ail persons should be made parties to a suit 
in eq aity who are directly interested in obtaining or resisting the 
relief prayed for in the bill or granted in the decree. And in a case 
like the présent, where the trial of the suit would necessarily involve 
the management and conduct of the affairs, and an adjudication of 
the rights, of the San Diego Water Company, it is essentially neces- 
sary that it should be made a party to the suit, either as a plaintifl or 
a défendant. 1 Fost. Fed. Prac. § 42; Gaylords v. Kelshaw, 1 Wall. 
81 ; New Orléans Waterworks Co. v. City of New Orléans, 164 U. S. 
471, 480, 17 Sup. et. 161; Chadbourn v. Coe, 45 Fed. 832, 825; Gard- 
ner v. Brown, 21 Wall. 36, 40; Mallow v. Hinde, 12 Wheat. 193, 198; 
California v. Southern Pac. Co., 157 U. S. 229, 15 Sup. Ct. 591. 

There is notbing contained in the opinion in the case of Consolidated 
Water Co, v. City of San Diego, 89 Fed. 272, in opposition to the 
views expressed by the court in overruling the demurrer in the prés- 
ent case. In that case the court said: 

"The Interest conveyed l?y such a mortgage vests, In my opinion, in fte 
mortgagee a separate and Independent Interest, whlch the inortgagee bas a 
separate and independent right to protect, whén unlawfuUy assalled; taklng 
care, of course, to bring Into the suit ail necessary parties. Such was the 
View and the ruUng of this court in the case of CîonsoUdated Water Co. v. 
City of San Diego, 84 Fed. 369, and I see no good reason to change them." 

We are of opinion that upon the facts, and under the principles an- 
nounced in the authorities we hâve cited, the San Diego Water Com- 
pany is not only a necessary, but an indispensable, party to the suit. 
The court did not err in sustaining the demurrer. The judgment of 
the circuit court is afQrmed. 



ILLINOIS CENT. K. CO. v. ADAMS, Eevenue Agent of State of Mississippi, 

et al. (two cases). > 

YAZOO & M. V. K. CO. V. SAMB. 

(Circuit Court of Appeals, Fifth Circuit Aprll 25. 1899.) 

Nos. 805-807. 

ApPEAL— CONSTITUTIONAL QUESTION— JURISDICTION. 

A bill to restraln the collection of taxes agalnst a raUroad company al- 
leged exemption from taxation under the charter, and that the action of 
défendants, the revenue agents and railroad commission of the state of 
Mississippi, under the laws of such state, bas created a lien on the prop- 
erty of plaintifEs, in vlolatloli of the charter contract and of the constitu- 
tion of the United States, and that the contract exemptlng the property 
from taxation is protected by such constitution. Held, under Act March 
3, 1891, § 5, establishing courts of appeals, and provlding that In any case 
Involvlng the construction or application of the constitution of the United 
States appeal may be taiîen direct to the suprême court, and section 6, 
conferring on the court of appeals appellate Jurisdiction In ail cases othei 
than thOsè provlded f or in the preceding section, an appeal from an order 

1 Kelieuring denied. 
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discharging restraining order issued in the cause, and refusing an injunc- 
tion, does not lie to the circuit court of appeals. 

Appeals from the Circuit Court of the United States for the South- 
ern District of Mississippi. 

Thèse three cases were argued together. The purpose of each suit is to 
enjoJn the assessment and collection of taxes. A temporary restraining order 
was obtained in each case, a motion made for an injunction, and a motion 
made by the défendants to discharge the restraining order. Tlie court in each 
case refused the injunction, and granted the motion to discharge the restrain- 
ing order. The complainants brought the cases by appeal to this court. 

In the case of the Illinois Central Railroad Company against Wirt Adams. 
revenue agent of the state of Mississippi, the railroad commission of the state 
of Mississippi, the Canton, Aberdeen & Nashville Hailroad Company, and 
others. the bill allèges that the législature of the state of Mississippi, in the 
year 1882, granted a charter to the Canton, Aberdeen & Nashville Railroad 
Company. The charter» provided that the property of the corporation should 
i)e exempt from taxation for a period of 20 years from the date of the ap- 
proval of the act. The charter authorized the company to consolidate with any 
other railroad company and to lease its property. The complainant advanced 
$2,536,924.13 to build the Canton, Aberdeen & Nashville Railroad, and re- 
ceived from it a lease of ail of its property and rights, including "its exemp- 
tion from taxation" granted in its charter. It is alleged that. under législa- 
tion subséquent to the charter, the office of state revenue agent and the rail- 
road commission of the state of Mississippi were created; that laws vyere 
enacted to provide for the assessment and collection of taxes and escaped 
taxes; that the suprême court of the state of Mississippi had so construed 
thèse laws and the constitution of the state as to malce void the exemption 
from taxation in section 8 of the said charter. The bill shows the railroad 
commission of Mississippi and the revenue agent hâve notified the complain- 
ant and the Canton, Aberdeen & Nashville Railroad Company that they are 
liable for taxes on the property of the latter road for the years from 1886 
to 1897, inclusive. It is alleged that steps were taken to assess and collect 
thèse taxes, notwithstanding the charter exemption. The bill also shows that 
the complainant has a mortgage on the property of the Canton, Aberdeen & 
Nashville Railroad for a sum greater than its value. Then, in the tenth 
paragraph of the bill, it is alleged that the action of the défendants the rev- 
enue and railroad commission of the state of Mississippi "has created, as they 
claim, a lien upon your orator's property Ijnown as the 'Canton, Aberdeen & 
Nashville Railroad,' in violation of the obligation of said charter contract and 
of article 1 of section 10 of the constitution of the United States. * * *" 
And the complainant continues that, if its prior lien is displaced by thèse 
nieaiis. it will be "in violation of the fourteenth amendment of the constitution 
of the United States." The twenty-third section or paragraph of the bill 
is as follows: "Your orator further complains and shows that the flxing of 
!i lien upon said railroad and your orator's property in said state, by tlu; 
mnlving of said assessment of taxes as aforesaid, nnd the collection of said 
taxes, as défendant the revenue agent will do, unless restrained, and is now 
in the act of doing. is a violation of fourteenth amendment, section 1. of the 
constitution of the United States, in that It will deprive your orator, and also 
the Canton, Aberdeen & Nashville Railroad Company, and also its stoek- 
holders, and also its creditors, each, of property without duo process of law. 
and your orator elaims the protection of said fédéral constitution against said 
lien, seizure, sale, or claim for taxes for the years above named, and against 
the taking of its property, or flxing a lien thereon, for the payment of said 
alleged taxes, or without due compensation." In the twenty-sixth section of 
the bill it is alleged that "said contract [referring to the charter] exemptiug 
said property from taxation by cities and towns is protected by article 1, § 10, 
of the constitution of the United States." 

In the case of the Illinois Central Railroad Company against Wirt Adams, 
agent,, etc.. the railroad commission of the state of Mississippi, the Yazoo & 
Mississippi Valley Railroad Company, and others, the bill allèges that the 
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ïazoo & Mississippi Valley Eailroad Company became entitled, by reason of 
Its charter, to exemption fronl taxfftfôii upori certain condîtlons stated. It 
js also alleged, in détail, how the complalnant bas become entitled to the benefit 
of such exemption, aiid that it would hàvé to pay the taxes if they are ool- 
lectible. ïhere, as in the first case, it is alleged that the revenue agent and 
the railroad commission of Mississippi are taking steps to collect the taxes 
for certain years. It is shown that the j)roceedings to enforce thé collection 
is by àuthority of statptes pâssed since' thé date of the charter creàting the 
exemptions. It is alsô alleged that, undër thé later décisions of the suprême 
court of Mississippi, the exemption frbm taxation allowed by the charter is 
not effective. The gravamën of the coniplaint Is that the acts passed by the 
Mississippi législature, silice the grahtlng of the charter for the assessment 
and collection Of taxes and éscaped taxes, as now construéd by the suprême 
court of' Mississippi, impair the confràct created by the charter, and that 
this is in violation of the constitution of the United States. The last sentence 
in the ninétéénth section of the bill is as follovps: "And your orator says 
that such Collections of said taxes veill Impair the obligation of your orator's 
contraçt of purchase of the said bonds as aforesâld, In violati<>n of the pro- 
tection afforded by the constitution of the United States; and also will deprive 
it of Its propérty v^ithout due process of law, and will wlthhold from it the 
equai protection Of the law, in violation of the f ourteenth amendment of the 
said constitution." 

In Tazôo & Mississippi Valley Railroad Company against Wlrt Adamg, rev- 
enue agent of the staté of Mississippi, an,a others, simjlar avérments are made 
as to éxeniption from taxation, and that "said revenue agent is proeeeding to 
enforce collection by virtuè of législation and judicial décisions made since 
the exemption wâs allowed by charter.' , In this case the éomplainant and 
défendants are ail citizéns of Mississippi, and tïié complainant relies on the 
case involving a fédéral question to es,ïablish the jurisdictîon of the circuit 
court in which thé' bill was iûled. ï'he twentleth section of the bill is in thèse 
wordS: "Your orator now àvéi's that the said demanda of the said défendants, 
and their thi^éatened action in the prosecution thereof , are asserted under and 
are taken uûder thé revenue laws of the state of Mississippi passed by the 
législature of said state in the Ànnotated Code, and of varions acts amendatory 
thereof, at subséquent sessions of the législature, and the açt of 1894, defining 
the office and powers of the state revenue agent, ail of whlch were enacted 
and passed subséquent to the acts hereinbefore cited, as investing your 
orator and the siild Natchez, Jackson & Columbus Railroad Company and 
the said LouisVillé, New Orléans & Texas Railway Company with their rights 
in the premises as aforesaid, and such demands and such threatened action 
on the part of the défendants herein are in contravention of the said contraçt 
rights of your Orator, and In violation of section 10, art. 1, of the constitution 
of the United States, whlch forbids any state to pass any law impairing the 
obligation of a contraçt." 

The prayer of éach of the bills was to enjoin the défendant Wirt Adams 
from bringing â suit to collect the taxés, and, generally, for an Injunction 
against any steps to collect the taxes; (or temporary injunctions i>ending the 
litigation; and for a permanent injunctiqn against the collection of the taxes 
on the final hearing of the cases. The restrainlng orders were issued and 
Èerved. The complainant in each casé moved for a temporary injunction. 
The défendants resisted this motion, and on their part moved to discharge the 
restrainlng orders. The court, as has been stated, refused and overraled 
complainant's motion for injunctions, and granted the motion of the défend- 
ants. The orders show that the court was of opinion that it had no jurisdic- 
tlon of the cases. The complainants appeal, and assign as errors the refusai 
of the court to grant the injunction and the discharge of the restrainlng order. 

In the first and second cases the complalnant coi-poration, the Illinois Cen- 
tral Railroad Company, is alleged in the bUls to be a corporation under the 
làws of the state of Illinois. In the flrst case It is alleged that the défendant 
corporation the Canton, Aberdeen & Nâsbville Railroad Company Is a cor- 
poration under 'the laws of Mississippi, ànd that the other défendants are 
citizéns of Mississippi. In the second casé, Hié défendant the Yazoo & Mississ- 
ippi Valley Eailroad Company was incorporatéd under the laws ot Mississippi, 
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and tbe other défendants are citlzens ot Mississippi In the tblrd case ail 
the parties are citlzens of Mississippi. 

Edward Mayes, for appellaat. 

F. A. Critz, R. C. Beckett, and M. Green, far appellees, 

Before PAKDEE, McCORMIGK:, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case, delivered the opin- 
ion of the court. 

The appeals in thèse ca^es are taken from interlocutory decrees of 
the circuit court, each discharging a restraining order and refusing to 
grant an injunction. Œlie act of February 18, 1895 (31 0. C. A. xlii., 
90 Fed. xlii.), amending the seventh section of the act to establish the 
circuit courts of appeals, pro vides: 

"Tliat where, upon a hearing in equlty in a district court or a circuit court, 
an injunction stiall be granted, continued, refused or dissolved by an inter- 
locutory order or decree or an application to dissolve an injunction shall be 
refused in a case in which an appeal from a final decree may be taken under 
the provisions of this act to the circuit court of appeals, an appeal may be 
taken from such interlocutory order or decree granting, contlnuing, refusing, 
dissôlving or refusing to dissolve an injunction to the circuit court of appeals." 

It will be observed that the right of appeal is granted only in cases 
in which an appeal from a final decree could be taken to this court. 
Unless, therefore, appeals would lie to this court from final decrees 
în thèse caees, appeals are not allowed from interlocutory orders or 
decrees in them. The appellaté jurisdiction from the district courts 
and circuit courts is divided between the suprême court and the circuit 
courts of appeals. Tbe cases in which appeals or writs of error may 
be taken direct to the suprême court are stated in section 5 of the act 
of March 3, 1891, establishing the circuit courts of appeals. Omitting 
instance» not material hère, the act states thèse cases: 

"In any case that involves the construction or application of the constitution 
of the. United States. • * * In any case in which the constitution or law 
of a State is claimed to be in contravention of the constitution of the United 
States." ' 26 Stat. 826. 

If final decrees had be&n rendered in thèse cases, would this court 
bave jurisdiction of appeals from them? This court bas no appellaté 
jurisdiction except that conferred on it by the etatute. Section 6 of 
the açt confers on it appeliate jurisdiction from the district and circuit 
courts "in ail cases other than those provided for in thepreceding sec- 
tion of this act." An inspection of the record shows that constitu- 
tional questions are inyolved in thèse casée. The arguments at the 
baç aiid printed briefe filed discussed at length thé question whether 
or not thèse are suits against the state of Mississippi, within the pro- 
hibition of the eleventh amendment of the constitution of the United 
States. On the part of the appellees, it is insisted that a proper "con- 
struction" and "application" of the eleventh amendment would defeat 
thèse suits, because it is argued that they are, in eflect, suits against 
the state of Mississippi. On the part of the appellants, it is contended 
that the suits are not against the state of Mississippi, and not within 
the constitutional prohibition, but that they are suits against oflBcers 
who are attempting to enforce void laws. ThïB question is submitted 
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to the tôtirt as necessaiily raised by the àverments and prayers of the 
bills. It is not essential to a décision iïi thèse casëS, liowevér, to 
consider thèse contentions; for, by the averments of the bills, noth- 
ing is left to inference as to the complainants' claims raising other 
constitiitional questions. The gravamen of each case is that the 
complainant is being deprived of contract rights secured by the 
constitution of the United States. He claim in eâch case is that 
the complainant is entitled by contract to be exempted f rom paying 
certain taxes, and that, pursuant to stàtutes of the stâte of Missis- 
sippi paSsed subséquent to the charters or contracts in question, the 
offlcerS of the state are proceeding to assess and collect thèse taxes, 
— and that to do this would deprive the complainant of rights se- 
cured by the constitution of the United States. The complainants 
claim the protection of article 1, § 10, of the constitution of the 
United States, providing that "no state • ♦ • shall pass any 
law impairing the obligation of contracts. * * *" The court 
that renders final decrees in thèse cases must, either directly or in- 
directly, décide thèse constitutional questions. By the record the 
cases involve the "construction or application of the constitution 
of the United States," and also are cases in which the laws of a 
state "are claimed to be in contravention of the constitution of 
the United States." The cases are not, therefore, within the ap- 
pellate jurisdiction of this court. City of Maçon v. Georgia Pack- 
ing Co., 9 C. C. A. 262, 60 Fed. 781; Town of Westerly v. Westerly 
Waterworks, 22 C. C. A. 278, 76 Fed. 467; Scott v. Donald, 165 
U. S. 58, 72, 73, 17 Sup. Ct. 265; Carey v. Railvray Co., 150 U. S. 170, 
14 Sup. et. 63; City of Indianapolis v. Central Trust Co. of New 
York, 27 C. C. A. 580, 83 Fed. 529. 

In one of thèse cases — the last one stated — the jurisdiction of 
the circuit court is dépendent alone on the suflaeiency of the bill 
in presenting thèse fédéral, constitutional questions; and, if the 
court arranges the parties in the other two cases according to their 
respective interests, they would, probably, also be dépendent on 
the subject-matter of the suits for jurisdictional averments. We 
express no opinion on the question of the jurisdiction of the circuit 
courtj further than to say that the constitutional questions on 
which we base our conclusion as tô the appellate jurisdiction of 
this court were necessarily considered in reaching a décision on 
the question of the jurisdiction of the circuit court. This much 
seems pertinent, if not necessary, in view of the fact that the in- 
terlocutory orders of the circuit court recite that, in its opinion, 
it was witbout jurisdiction of the cases. The appeals are dis- 
missed. 
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HUMES V. CITY OF FT. SMITH. ARK. 
(Circuit Court, W. D. Arlcansas, Ft. Smith Division. May 2, 1S99.) 

1. JUHISDICTION OP FbDBRAL COURTS— AMOUNT IN CONTKOVERSY — InJUNCTION 

Sdits. 

The aniount involved in a suit for an injunction, for the pui-pose of de- 
termining the jurisdictioa of a fédéral court, is the value of the right 
to be protected, or the extent of the in jury to be prevented, by the in- 
junction. 
3. Police Powers of States— Licensinq Privilèges or Occupations. 

Whenever a calling or business is of such a nature that it may fairly 
be deemed against public policy, or detrimeutal to the public welfare, and 
might be prohibited entirely, a state législature may provide that it shall 
be licensed, and its action in that regard is not an exercise of the power of 
taxation, but of its police powers, and is not subject to judlcial control. 

3. Same— GiFT Enterprises— Dealers in Trading Stamps. 

The législature of Arkansas passed an act authorizing cities of the flrst 
and second olass to license, tax, and regulate gift enterprises by imposing 
a license tax on any person, flrm, or corporation engaged in such enter- 
prises not exoeeding $1,000 per year, and on any person, firm, or corpo- 
ration aiding or patronizing the same not exceeding $500 per year. It 
defined gift enterprises as including the premium stamp, periodical ticket, 
trading stamp. and similar sehemes and devices by means of which cer- 
tain merchants, manufacturers, and other persons engaged in lawful call- 
ings are advertised, exploited, and patronized to the exclusion of others 
on like terms. A city of the flrst class passed an ordinanee in conformity 
to such statute, containing the same définitions, and imposing monthly 
îicenses on ail persons or concerns engaged in gift enterprises or patron- 
izing the same, vcithin the limits flxed by the statute. Held, that the 
act and ordinanee were valid, and not in violation of a provision of the 
state constitution requiring equality of taxation, or of the fourteenth 
amendment to the fédéral constitution, as applied to the business of a 
dealer in trading stamps, wnich he sold to certain merchants of the city 
only. to be given by them to their customers with tlieir purchases, and 
which were redeemed by the seller in "présents" on their being presented 
by the customers in certain numbers. 

In Equity. 

On the 24th of March, 1899, the complainant, John C. Humes, filed his bill 
in equity in this court, alleging that he Is a citizen of the state of Missouri, 
and that the défendant is a municipal corporation existing under the laws 
of Arkansas. He also allèges that he is engaged in business withln the cor- 
porate limits of said city, under the style of the Co-operative Premium Asso- 
ciation; that in conducting his business he solicits merchants of the city to 
patronize him, and that to such as agrée to do so he issues stamps, for which 
they pay; that he issues a great number of copies of a little book in whiph 
thèse stamps can be pasted, and which also contains a directory, giving the 
names. addresses, and occupations of ail the merchants so agreeing to patron- 
ize him; that he sends out a large number of canvassers, who place copies 
of the book in every household in the city, and explain to every one the 
advantages of patronizing the merchants holding the stamps; that when a 
person purchases goods from a merchant who does business with complainant, 
and pays cash for the amount of his purchase, or pays his bill therefor prompt- 
ly on flrst présentation at the end of the month, he is ontitled to demand 
and receive stamps issued by complainant in exact proportion to the amount 
of his purchase; that he has a store in said city, in which he keeps a stock 
worth several thousands of dollars, embracing a vast assortment of useful 
and ornamental articles for the home, varying in cost from some trilles to 
things of considérable €>xpense; and the persons receiving thèse stamps eau, 
whenever they désire, présent them at complainant's store, and receive in 
exchange fherefor any article they may sélect of the value of the stamps sur- 
rendered. The complainant attaches to his bill a copy of the book above re- 
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ferred to, which he makes an exhibit, and which will be referred to hereafter. 
He allèges that the tendency of his business is to encourage thrift and prompt 
payment of debts, and that It Is bénéficiai alike to the public and the mer- 
chants who use the System, it enabling the former to. get more for the money, 
while it advertises the latter, increases thelr custom and thelr cash sales, and 
alds them in the collection of thelr debts. He allèges that the défendant, 
urged thël-ètd by sundry nierchants who hâve conspirai to breali up his 
business,' passed the following ordlnance: ' 

"Ordinance No. 496. 
"An ordinance defining gift enterprises, and flxing a license and tax thereon. 

"Be it ordained by the clty council of Fort Smith: 

"Section 1. That it shall be unlawful hereafter for any person, flrm or 
corporation to engage in, aid, abet or patronlze any gif t enterprlse as herein- 
af ter deâned without having flrst obtained. aiid paid for a city license theref or 
from the proper city authoritles, as provlded in section 2 of this ordinance. 

"Sec. 2. That every person, flrm or corporation who shall engage in or pursue 
the avocatlon, business or enterprise of sejling or glving away premlum 
stamps, periodlcal tickets, trading stamps, or checks or other devices to mer- 
chants, manufacturers or othei; persQns çngaged in mercantile business, shaU 
pay to the clty of Fort Smith a Iteense of seventy-flve dollars a month. In ad- 
vanee on the flrst day of each and every month, and license taken out at any 
time during a month shall be for the sum of a fuU month's license, and ex- 
pire on the flrst day of the succeeding month. 

"Sec. 3. Every person, flrm or corporation who shall offer premlum stamps, 
periodlcal tickets, trading stamps, or similar sehemes and devices for the pur- 
pose of inducing, trade within the çity of Fort Smith, shall pay a license to the 
clty of Fort Smith of forty dollars per month, to be paid in advance on the 
flrst day of each and every month while so ^gaged In said business, and said 
license taken out at any time during a month shall be for the sum of a full 
month's license, and expire on the flrst day of the succeeding month. 

"Sec. 4. Any person, flrm or corporation who shall vialate any of the pro- 
visions of this ordinance shall be flned in any sum not less than ten dollars nor 
more than twenty-flve dollars, and each day that any person, flrm or corpora- 
tion shall be engaged in business in violation of this ordinance shall be 
deemed and eonsidered a separate ofCence. 

"Sec. 5. The term 'gift enterprise' as hereln employed shall inelude the pre- 
mlum stamp, periodlcal ticket, trading stamp, and similar sehemes and devices 
wherein by means of stamps, checks, tickets or other devices certain mer- 
chants, manufacturers and other persons engaged in la-vvful occupations or 
callings are advertised, exploited and patronized to the exclusion of others on 
like terms. 

"Sec. 6. Ali ordinances or pajts of ordinances in conflict with this ordinance 
are hereby repealed, and this ordinance shall be in full force and efCect from 
and after Its passage and publication. 

"Passed and approved March 20, 1899. 

"[Signed] Tom Ben Garrett, Mayor. 

■"Attest: D. B. Sparks, City Olerk." 

The complainant also allèges that the license is vastly in excess of the 
possible expense of regulçitlng his business, and that it is many times larger 
than the license fee imposed on any other legitimate business conducted in 
said city; that the object of flxing the license at so high a rate was to destroy 
his business, and that, if the ordinance is enforced, that resuit will follow. 
He alsp allèges that the 38 merchants who bave adopted his scheme will be 
liable to prosecution in civil actions, as well as ail the numerous agents and 
çanvassers employed by him, and a multiplicity of litigation will resuit, unless 
the ordinance is enjoined; that the contracta of the complainant with said 
merchants require them to use the stamps for the term of a year, and, if said 
merchants are prevented from using the same, It will bring about a multi- 
plicity of suits between them and the complainant; and that, unless the 
défendant is restralned, it will use said or(^lnance as a means of destroying 
his business, harassing and oppressing hUuâelf and customers by civil suits 
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and by prosecution. He then allèges that the city is insolvent, ami tliat, if 
lie should pay the lieense, he eould not recover it at law; that it would le- 
quire many years to détermine the validity of said ordlnance in the courts. 
and ail lieense fées paid by him and his customers in the meantlme would be 
lest; that the défendant clity consumes in its running expenses ail the money 
that it can raise under the constitutional limit of taxation, so that there would 
be no way of enforéing the collection of any judgment whlch the complalnant 
might recover against it for lieense fées paid. Upon thèse facts he prays for 
an injunction restraining the enforcement of the ordinance. 

When the bill was filed, by consent of parties a temporary restraining order 
was issued. On the 31st of March the défendant city filed its answer, in 
which it States: That it is a municipal corporation, and a city of the first 
class, organized and existing under the laws of the state of Arkansas, and 
within the jurisdictlon and llmits of this court. Dénies that the complainant 
has a store within said city in which he keeps a stock of goods worth several 
thousand dollars, embracing the articles mentioued in the bill, and allèges that 
said stock is of slight value, and consists of cheap and invaluable articles. 
Dénies that the business conducted by complainant encourages thrift, or the 
prompt payments of debt, and allèges that said business is bénéficiai to no 
one except the complalnant, and allèges that the said business adds to the 
expenses of the public generally to the extent of the cost of the stamps sold, 
and for which there is no corresponding beneflt; that its tendency is to divert 
from the regular ehannel of business ail cash trade to those who patronize the 
complainant, which is an interférence with the regular and legitimate course 
of trade, and tending to cause a great loss to ail those merchants who are not 
allowed to patronize the complainant. It allèges that complainant will only 
sell and furnish stamps to certain merchants and persons in each Une and 
branch of trade, and not to ail merchants. It dénies that the ordinance was 
passed because it was urged thereto by sundry merchants who refused to 
patronize the complainant. Dénies that the ordinance was passed to render 
the complainant's business impossible, or that the lieense imposed by the 
ordinance was intentionally flxed at so hlgh a rate that It cannot be paid ont 
of the profits of the business, or that it was the object of said ordinance to 
destroy the petitioner's business. It dénies the complainant will be damaged 
by reason of said ordinance in the sum of $2,000. It dénies its insolvency. 
Dénies the amouut in controversy in this action exceeds the sum of $2,000. 
It allèges that the amount in controversy is far less than $2,000, and allèges 
that the complainant is amply protected at law; and also dénies the juris- 
dictlon of the court. Further answering, it allèges that the ordinance set 
out in the complainant's bill was passed, and approved by the mayor of the 
défendant city, and became a law, on the 20th day of March, 1899; that the 
défendant city is a city of the first class, and that the ordinance was passed 
under and by virtue of the express authority invested in ail eities of the 
first and second class by the state of Arkansas by an act of the state législa- 
ture passed and approved, and in full force and effect from and after the ■ 

day of , 1809, and sets forth the act, which is in words and figures as 

folio ws, to wit: 

"An act deflning gift enterprises and authorizing eities of the first and second 
class to lieense, tax and regulate the same. 

"Be it enacted by the gênerai assembly of the state of Arkansas: 
"Section 1. AU eities of the first and second class are hereby authorized and 
empowered to lieense, tax and regulate gift enterprises, and ail persons, 
flrms and corporations aiding, abotting or patronizing the same: provided 
that such lieense or tax shall not exceed one thousand dollars per annum for 
each gift enterprise, and flve hundred dollars per annum for each person, 
flrm or corporation aiding, abetting or patronizing such gift enterprise. 

"Sec. 2. The term "gift enterprise' as herein employed shall include the 
premium stamp, periodical ticket, trading stamp and similar schemes and 
devices, wherein by means of stamps, eheclvs, tickets or other devlce, certain 
merchants, manufacturers and other persons engaged in lawful occupations 
or callings are advertised, exploited and patronized to the exclusion of others 
on like terms." 
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The answer then allèges that said act of the législature was authorized by 
the constitution of the statei which has the power to lay and levy ail taxes, 
and that the constitution authorized the législature to delegate the power to 
pass sueh ordinance to municipal corporations. It also allèges that the ordi- 
nance was passed for the purpose of regulatlng, llcensing, and taxing the 
privilège of the eomplainant and others engaged In the business of gift enter- 
prises, and ail other businesses of llke kind and class. It also allèges that 
the object and purpose of the bill is to prevent criminal prosecutions. and that 
thJs court has no Jurisdiction to grant an injunction for such purpose. 

At the same time the answer was filed, the défendant flled a motion to dis- 
solve the injunction for the followiug reasons: (1) That the court Is without 
jurisdiction of the subject-matter herein. (2) That the bill filed hereln does 
not State facts sufHcient to entitle petitioner to the relief sought. (3) That 
the bill seelis to enjoin the prosecution of criminal proceedlngs. (4) That the 
bill does not show cause for équitable relief, bat shows upon Its face that 
there is adéquate remedy at law. The motion was argued and submitted on 
the bill and nnswer, and afterwards, by consent, a replication and an agreed 
statement of facts were filed, and the cause submitted to the court on briefs 
for final hearing. 

The facts, so far as they are important to the décision of this case, are as 
follows: 

The eomplainant is a citizen of Missouri, and engaged in the premium stamp 
business in the city of E't. Smith prioc to the passage of the act of the légis- 
lature and the ordinance of the défendant city, both of which are hereinbefore 
correctly set f orth. Complainant keeps ort display in a storehouse on the 
principal street in the city a stock of articles for the home, both useful and 
ornamental, which said articles are not kept for sale, but for the purposes 
hereinafter stated. The complainant's business consists in this: He manu- 
factures a large number of little books, in which, among other things, are 
contained 20 pages, on each page of which are contaiued 24 stars, far enough 
apart so that a stamp, which the eomplainant manufactures, and about the 
size of a postage stamp, and made much in the same way, may be pasted on 
each star. He sélects one or more merchants In each Une of business in the 
city, and enters into a contract with them to use his System of business., 
Having procured such merchants to enter into contract with him, their names 
and the number of their business houses, and the lines of business in which 
they are engaged, are printed in this little book. He then sends out can- 
vassers to distribute thèse books, to explain them, and to induce persons with 
whom the books are left to do business with the merchants who hâve agreed 
with him to adopt his System of business. The merchants who enter into this 
contract purchase f rom him stamps. Thèse stamps are sold at f rpm $3 to $5 
per 100. The merchants who buy the stamps give to each of their custom- 
ers a stamp for each 10 cents worth of goods that he purcliases; that is to 
say, if the customer buys 30 cents worth of goods, he gets three stamps; if he 
buys 85 cents worth of goods he gets elght stamps; if he buys |10 worth of 
goods he gets 100 stamps. When a purchaser has received stamps sutflcient in 
number to cover 10, 20, or 30 pages of the book, he may take the book to the 
place of business of the eomplainant, and there receive a présent of his own 
sélection from the stock which he keeps on hand. No person can purchase 
thèse stamps except persons who do business witli the plaintlff. If tlie cus- 
tomer pays cash for his goods, or pays his bill promptly at the end of the 
month, he has the right to demand of the merchant the stamps in question; but 
if he does not pay promptly at the end of the month, and the merchant chooses, 
he can give him the stamps anyway. The stamps hâve the same purchasing 
power in the hands of any holder, and are given indiscriminately to ail cus- 
tomers patronizlng the merchants having contracts with the complainant. 
The complainant keeps his store open at ail ordinary business hours. and the 
customer can sélect any article in the store withiu the priée of the stamps 
which he holds. The complainant, in making contracts with his customers. 
restriets himself to the number of persons in each line of business with whom 
he will do business. Complainant will not redeem his stamps unless they 
amount to as much as 48 in number, which représenta a purchase of $4.80 
worth of goods. In addition to redeemiug stamps by giving to persons h/>ld- 
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ing the same such articles as they hâve stamps to pay for, the complain- 
ant présents any article from his store, marked for sale at 90 pages of 
stamps, to that person wlio at the end of each month présents the largest 
number of stamps, and thèse gifts are outside of the regular purchasing value 
of the stamps. 

Printed upon the little book which he distrlbutes is the following: "Citl- 
zens' Stamp Book. Issued Pree by the Co-operative Premium Association, for 
the purpose of making valuable présents to ail those vrho give any or ail 
of the VFithin-named merchants the beneflt of their trade. For further in- 
formation as to its use, see within. Rememl)er the premiums cost you abso- 
lutely nothing." Immediately following is this explanation: "We, the firms 
whose names appear in the direetory of this book, representing every Une of 
retail trade in the city, respectfully announce to the public that we will give 
the premium stamps issued by the Co-operative Premium Association free to 
every person purchasing goods from us, one premium stamp for each and every 
ten cents spent with us, provided our eustomers ask for them. The stamps 
to be given only to eustomers paying cash, or those who pay their bills in 
full at least once every thirty days, and only to be given at the time of paying 
bills. Thus. if your purchase amounts to 30 cents, you will receive 3 stamps; 
85 cents, 8 stamps; $10.00, 100 stamps, etc. * * * When the book is fllled, 
take it to the office of our headquarters, at the address below, and you will 
receive any of the premiums you wish to sélect from our catalogue, listed 
«nder Class A, absolutely free of charge. * * * Remember it is not 
necessary to flU this book with premium stamps before securing a premium, 
unless you prêter to do so, as we hâve premiums for each 10, 20, and 30 
pages. See list of premiums, or call at our office and examine them." Then 
foUows this: "Direetory of Merchants who give premium stamps. Our ob- 
ject in making this proposition to the public is: First, the object of ail ju- 
dicious advertisers, — to gain new patronage by giving the money spent in 
advertising directly to the public in présents; and, second, to stimulate the 
prompt payment of bills, as every one must realize that we can sell goods 
cheaper and give better service, if we receive our money promptly, than we can 
if we are compelled to earry long accounts. It is therefore with pleasure that 
we each contribute our sliare toward making our eustomers beautiful and 
valuable présents, as a token of our appréciation of their patronage. Careful 
inspection of the names of the firm members of this association is respect- 
fully invited, that the public will at once see that they are among the best 
and most reliable in the city, as only those who are known to keep good 
goods, and who sell at reasonable priées, were asked to join our association." 
Then foUows a direetory of lirms doing business with the complalnant. At 
the end of the book is the following: "Spécial Notice. This book is presented 
to , with our compliments, for the purpose of being filled with our pre- 
mium stamps, which will entitle the bearer to one of our handsome and valua- 
ble présents. If, for any reason whatever, the book is not used for this pur- 
pose, the holder will confer a spécial favor to keep it until called for by our 
représentative. Please bear in mind that only the merchants named in this 
book can supply you with our premium stamps, and that they cost you abso- 
lutely nothing, as they are given free with every dime you spend for living 
necessities." 

The contract between eomplainant and his eustomers is as foUows, blanks 
being left for the name of the customer: 

"Mémorandum of xlgreement. 

"Fort Smith, Ark., , 1898. 

"This agreement by and between .1. C. Humes, General Manager of the Co- 
opérative Premium Association, party of the tirst part, and ■ of Fort 

Smith, Ark., party of the second jmrt. witnesseth, that the said party of the 
first part, for the considei-ation hereinafter menrioned, agrées with the party 
of the second part to perform in a faithtul manner the following: To print in 
the direetory of his Citizens' Stamp Books the name, business, and address 
of the party of the second part; to deliver at the homes of the people of Fort 
Smith, Ark., and vicinity, 4,000 copies of said stamp books, aud to instruct 
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andiflxplainto them bow, tbey are to use the same, and to keep» correct Ust 
of thsnames andiaddEessea.pl.all persons to whom the-.same are delivered: 
to >^isjit «yery home, in the city, , tferough SQlicltors, at least once every ninety 
d^ys, in the Interest of the association, and-, In every way to use hls best en- 
deavor to promote the business interest and trade of the party of the second 
part. And /the party of the second part agress with the party of the flrst 
pi^rt,. in consJdepation of the falthful performance of the foregoing, to receive 
f rom the party of. the flrat part apuflacient ainount of premlum stamps to sup- 
ply ail persons who may call, fortliem; the stamps to , be giveu out as 
follows: One premium stanap for each and eyery ten cents represented in a 
purchase; ten stamps for one dollar, etc.; .;the stamps to be given wheu the 
Rurchases are paid for, prpi^ided bllls do not nin over thirty days, in which 
case the party of the second part can, at his option, refuse to give stamps; 
to pay the party of the flrat part (or his agent) flfty cents per hundred for ail 
stamps thuS; used; to make ^weekly settlements for ail stamps used or given 
out; to encourage the use of tliestamp boofcsand the collection of stamps by 
ail buyers, and to co-operate in every way possible with the party of the flrst 
part to promote the best interests of ail the merchants named in the books. 
The parties of the flrst and second, part mutuaUy agrée that thi s contra et shall 
remain in force, for one year frotn date. ;No stipulation not appeai'ing ou this 
agreement will be o-ecognized by either party." .; 

The profits; bï c6mplainant's business pet annum amount to — — dollars. 
The défendant clt3^ taxes a great many occupations ahd privilèges, but none of 
them to the eisitent tha.t it does the complainant's business. Thè complalnant's 
customers or patrons are noi prohibited by thelr contract, or prevented in any 
way by the çompiâinanti in givlng out tlle starhps as they see fit, without re- 
gard to whether the purehaSer pays cash, pajs his bill at flrst présentation 
at the end of the month, or pays months aftër the bill Is due. The llcense 
tax imposed by the ordinànce of the défendant citj' ië $75 a month, payable 
monthly. The défendant is a city of the flrst class, organlitëd ùnder the laws 
of the State of Arfcansas, 



George B.'[Rose, for complàinant. 
William B.Oravens, for, défendant. 

ROGERS; District Judge (after stating tbe faCts as above). In 
the view which tlie court takes of this case, it is not important to 
détermine alïtKe questions diseussed by counsel, The défendant in- 
sista that the court is without jùrisdiction, because the amount in 
controversy doés not exceed the sum of $2j000; that is to say, that the 
amount which the domplainant woùld hâve to pay for license to con- 
duct hie business dpes not amount to that sùm. Jqrisdiction is not 
determined in that way, Jurisdiction is determined by the value 
of the right to be protected, or the estent of the injury to be pre- 
vented, by the injunction. Railway Co. v. McConinell, 82 Fed. 65. 
Nor does the court think that the purpose and object of the injunc- 
tion is to prevent criminal prosecutions. The bill was filed before 
any criminal prosecutions were instituted, and the object and pur- 
pose of the bill is to déclare void the ordinànce of the défendant city, 
and thereby prevent the destruction of, or at least great injury to, 
this business. 

The complàinant insists that the ordinànce is in violation of section 
5, art. 16, of the constitution of Arkansas, which isas follows: 

"Sec. 5. Ail property subject to taxation shall be taxed according to its 
value, that value to be ascertained in such manner as the gênerai assembly 
shall direct, making the same equal and uniform throughout the state. No 
one species of property f rom which a tax may be collected shall be taxed hlgh- 
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er than any other species of property of an equal value, provided the gênerai 
assembly shall hâve power, from time to time, to tax hawkers, peddlers, fer- 
ries, exhibitions and privilèges in such manner as may be deemed proper." 

A proviso follows in tMs section, whicli it is unimportant to set 
out. The complainant also insists that the ordinance is in violation 
of the fourteenth amendment to the constitution of the United States. 
The view I am constrained to take of the facts renders it unnecessary 
to enter upon any dissertation upon the police power of the state, or 
upon constitutional law, or to review the numerous authorities cited 
relating to thèse subjects. In City of Little Rock v. Barton, 33 Ark. 
443, which was a proceeding against a broker, that court say: 

"The authority of the législature to regulate the exercise of the privilèges 
or the following of pursuits or occupations, does not faJl properly within Its 
taxing power, but within its police power. Pursuits which are detrimental 
may be prohibited altogether, or licensed for a compensation to the public. 
So persons desiring to exercise privilèges and engage in callings really useful 
to Society may be required to obtain licenses, and pay a reasonable compensa- 
tion therefor." , 

Mr. Justice Bradley, in Live-Stock Dealers' & Butchers' Aes'n v. 
Oescent City Live-Stock Landing Slaughter-House Co., 1 Abb. (U. S.) 
398, Ped. Cas. No. 8,408, said: 

"We may safely say that it is one of the privilèges of every American citi- 
zen to adopt and follow such lawful industrial pursuits, not injurious to the 
community, as he may see fit, without unreasonable régulation or molestatlon." 

It would thue appear that the suprême court of the United States 
excepts from the opération of the fourteenth amendment pursuits "in- 
jurious to the community." It recognizes the principle that such 
occupations or pursuits as fall within the police powers of the states 
are not affected by the fourteenth amendment. Mugler v. Kansas, 
123 U. S. 623, 8 Sup. Ot. 273. Manifestly, the législature of the state 
regarded this gift enterprise business as detrimental to the com- 
munity. I do myself. I do not regard it as a legitimate business. 
The législature might hâve prohibited it altogether, in the exercise of 
its police power; but it chose to license it, and make it a source of 
revenue to the city, as it does some other deleterious occupations, with 
which, in my opinion, the gift enterprise business should be classed. 
If right in this, the act of the city council, being clearly within the act 
of the législature, is valid and binding, and neither the one nor the 
other infringes, I think, the provisions of the fourteenth anaendment 
to the constitution of the United States. 

In Louisville & N. R. Co. v. Kentucky, 161 U. S. 677, 700, 16 Sup. 
et. 714, 723 (which is a case the facte of which are entirely différent 
from the ones in the case at bar), the suprême court of the United 
States said: 

"Thèse cases [referring to various cases referred to in the opinion], however, 
do not infringe upon the gênerai principles, so frequently declared, that, where 
the police power is invoked in good falth for the prohibition of a practlce 
which the législature bas declared to be detrimental to the public interests. 
it will be sustained, wherever it can be done without the impairment of vested 
rights. Notwithstanding thèse cases, the gênerai rule holds good that what- 
ever is contrary to publie policy or inimical to the public interests is subje<;t 
to the police power of the state, and within législative control; and in the ex- 
ercise of such power the législature is vested with a large discrétion, which, 



864 93 FEDERAL REPORTER. 

if exercised bona fide for the protection of tlie publie, is beyond the reacli of 
judicial inquiry." 

Illustrations of the exercise of this power are found in the cases 
cited in Crutcher v. Kentuckyfl41 U. S. 61, 11 Sup. Ct. 851, and in the 
cases cited in Louisville & N. R Go. t. Kentucky, supra. I am 
content, however, to rest my décision upon the reasoning and con- 
clusions of the court in the case of Lansburgh v. District of Columbia, 
decided by the court of appeals of the District of Columbia and re- 
ported in 56 Alb. Law J. 493. While the détails of that case are 
différent from the détails in this, the substantial facts are the same. 
That court, in summing up the facts, stated this: 

"In like manner, we thînk the case may be decided without référence to the 
Humerons décisions cited by counsel for the District, in each of which the élé- 
ment of chance in the distribution of gifts and prizes was the controlling fact. 
Without the necessity of declaring that the acts proved in this case constitute 
the condiict of a lottery or gif t enterprise, as thôse words are eommonly under- 
stood, or even of flnding that the élément of chance opérâtes intentionally and 
distlnctively in the seheme.of the trading stamp company, we thinlî, neverthe- 
less, that they come within the prohibition of the statute, which, as before 
said, furnishes its own définition of 'gift enterprise.' Although one of the 
most shrewdly planned of the many devices to obtain something for nothing, 
and one apparently entirely novel, it could hardly bave come more clearly 
within the scope of the statute had it been well known, and expressly in the 
contemplation of congress, ,at the time of the enactment. The Washington 
Trading Stamp Company and its agents are not merchants engaged in busi- 
ness as that term is eommonly understood. They are not dealers in ordinary 
merchandise, engaged in a legitimate attempt to obtain purchasers for their 
goods by ofCering fair and lawful inducements to trade. Their business is the 
exploitation of nothing more or less than a cunning deviee. With no stock 
in trade but that deviee, and the necessary books and stamps, and so-called 
^premiums' with whieh to operate it successfully, they hâve interrened in the 
legitimate business carried on in the District of Columbia between seller and 
buyer, not for the advautage of either, but to prey upon both. They sell 
nothing to the person to whom they furnish the premiums. They prétend 
simply to act for his beneflt and advantage by forcing their stamps upon a per- 
haps unwilling merchant, who pays them in cash at the rate of $5 a tliousand. 
The merchant who yields to their persuasion does so partly in the hope of ob- 
taining the customers of another, and partly through fear of losing his own 
if he déclines. Again, a limited number only (an apparently necessary feature 
of the scheme) are included in the list for the distribution of the stamps, and 
other merchants and dealers who cannot enter must run the risk of losing their 
trade, or eise devise some other scheme to counteract the adverse agency. 
The stamps are sold at the rate of flfty cents per hundred to the contracting 
merchants, and yet purport to be redeemable with premium gifts at the as- 
sumed value of one dollar per hundred. Unless, therefore, the so-called 
'premiums' to be dlstributed among the diligent collectors of the stamps are 
grossly overvalued, the scheme cannot maintain itself, for, in addition to the 
actual cost of the premiums, it has to bear the cost of the books and stamps, 
and the maintenance of its" office and exhibition ropm. If the premiums should 
hâve any fair value, then the stamp company must inevitably rely upon the 
failure of the présentation of tickets for rédemption by reason of'its require- 
ment that not less than 990 tickets— representing cash purchases of J99.90— 
shall be pasted in a book, and produced at one time, to entitle the holder to 
liis premium. In this event the company,' if it actually contemplâtes making 
good its contracts, is relying upon a lottery; that is to say, the chances and 
advantages of its game for its expectations of profit or gain. There is not a 
shadow of rational foundation for the stamp company' s claim tliat it confers 
a beneflt upon buyers by procuring for them an actual discount. If Its busi- 
ness were continued, and its contracta faithfully performed, its inévitable resuit 
would be, as in ail unnecessary interventions of third persons or 'middle men' 
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between producer and consumer, an increase of cost to the latter. The pro- 
hibition of such a scheme is clearly witliin tlie power of congress, witliin this 
District, and the statute under which the prosecution has been maintained 
malies ample provision for its exercise." 

I am unable to improve upon this statement as to nature and char- 
acter of the complainant's business. It is insisted by counsel that 
the power of congress in the District of Columbia is not restrained by 
the fourteenth amendment. That contention is disposed of by what 
has already preceded. But the court of appeals of the District of 
Columbia, in the Lansburgh Case, 56 Alb. Law J. 490, said : 

"It is not denied that the power of congress to legislate in respect of matters 
aftectlng the public health, safety, peace, and morals wlthin the District of 
Columbia is the same as that of the state législatures wlthin their several 
jurlsdictions. It is neither gréater nor less; for 'ail of the guaranties of the 
constitution respecting life, llberty, and property are equally for the benefit 
of ail cltizens of the United States residing permanently or temporarily in the 
District of Columbia as of those residing in the several states of the Union,' " 
— citing U. S. V. Ross, 5 App. D. C. 241, 247, 248, 23 Wash. Law lîep. 86; Cal- 
lan y. Wilson, 127 U. S. 540, 8 Sup. Ct. 1301. 

I conclude that wherever the thing sought to be regulated is of such 
a nature as that the législature might prohibit it outright, because 
detrimental to the public interests, or against the public health or 
public morals, the manner of dealing with it is a matter solely ad- 
dressed to the législature, and is beyond judicial inquiry. The tempo- 
rary restraining order is dissolved, and the bill dismissed, with costs. 



GROVE et al. v. GROVE et al. 
(Circuit Court, D. Kansas, Second Division. April 29, 1899.) 

1. FEDERAL Courts — Power to Permit Amendments Affectisg Jukis- 

DICTION. 

A fédéral court has power to retaIn jurisdiction of a suit by the dis- 
missal of parties who are not indispensable, but whose présence would 
deprive the court of jurisdiction, or by permitting amendments to supply 
necessary allégations as to citizenship of parties. 

2. FORBCLOSOliE OP MORTGAGE— PARTIES. 

A mortgagor who has parted with ail his interest in the mortgaged 
property is not an indispensable party to a bill for the foreclosure of the 
mortgage. 

5. FEDERAL Courts — JuRrsDicTioN — Local Suits. 

Under section 8 of the judiciary act of 1875 (Rev. St. § 738), expressly 
retained in force by the act of August 13, 1888, a suit to foreclose a mort- 
gage may be maintained in the circuit court of the United States in the 
district where the property is situated, where the requisite amount is in- 
volved, and the parties are citizens of diffei'ent states, though neither 
is a résident of the district. 
4. Samb — Place dp Bringing Suit — Waivbr bt Appearance. 

Exemption from being sued in any other district than the one of which 
défendant is an inhabitant is a Personal one, which is waived by his flliug 
a gênerai demurrer to the bill. 

6, Parties — Dismissal as to Unhecessary Défendants — Effect of Ap- 

POINTMENT of RkCEIVER. 

The appointment of a receiver in a foreclosure suit to take charge of 
the mortgaged property, and colleet the rents therefroni. does not afCect 
the right of the court to permit the complainant to dismiss as to défendants 

93 F.— 55 
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who are not indispensable parties, and wtio liave no rights In the prop- 
erty that wlll be affeeted by the receivership. 

On Demurrer to Bill for Want of Jurisdiction. 

J. BL Gillpatrick, for complainants. 

Sankey & Oampbell, for défendant Nostrum. 

HOOK, District Judge. TWs is a suit brought by Henry S. GroTe 
and Albert H. Harris, as executors of the estate of Anna M, Grove, 
deceased, to foreclose a mortgage upon real property in Harper county, 
Kan., executed by défendants William H. Grove, Mamie J. Grove, 
and John W. Hirst. The bill allèges that the complainants are citi- 
zen» of the State of Pennsylvania; that défendants Grove are also 
citizens of the state of Pennsylvania, and that Hirst is a citizen of the 
State of Nebraska; that défendants Hughes, Davis, and Nostrum are 
citizens of the state of Mièsouri, and the other défendants are citizens 
of the state of Kansas. Anna M. Grove is alleged as being "late of 
the city and county of Philadelphia and state of Pennsylvania." The 
bill also shoWs that the note and mortgage in suit were executed 
by défendants Grove and Hirst to Conrad S. Sheive and William S. 
Magee, as trustées for Anna M. Grove; that Sheive died, and Henry 
S. Grove wais, by appropriate proceedings in Pennsylvania, appointed 
as bis successOr in trust; that after the death of the beneflçiary, Anna 
M. Grove, the trustées assigned the note and mortgage to the com- 
plainants, as executors. With one unimportant exception, the de- 
fendants, other than the mortgagors Grove and Hirst, are simply 
charged with having some interest in the mortgaged premises adverse 
and inferior to the lien of Complaiûants, the nature and character of 
their interest not being set ont. 

The défendant Nostrum attacks the jurisdiction of the court on 
three grounds : (1) That the complainants being citizens of the state of 
Pennsylvania, and défendants William H. Grove and Mamie J. Grove, 
two of the three mortgagors, being also citizens of the state of Pennsyl- 
vania, the requieite diversity of citizenship does not exist; (2) that there 
is no allégation as to the citizenship of William S. Magee and Henry Si. 
Grove, as trustées, and that, as the complainants derived title by as- 
signment from the trustées, they cannot maintain this suit unless 
it aflflrmatively appears in the bill that their assignors could do so; 
(3) that, it appearing aiSrmatively in the bill that défendant William 
Nostrum m not a résident of the state of Kansas, he cannot be sued 
in the United States circuit court for this district by complainants, 
who are citizens and résidents of Pennsylvania, — that is to say, that 
jurisdiction in this cause is founded solely on the diverse citizenship 
of the parties, and that it therefore cornes within the provision of the 
act of August 13, 1888, requiring suit to be brought in the district 
of the résidence of either the complainants or the défendants. Dur- 
ing the argument complainants asked leave to dismiss the bill as to 
défendants William S. Grove, Mamie J. Grove, and John W. Hirst, 
the mortgagors, and to amend by alleging that the said mortgagors 
conveyed the mortgaged real property, and parted with ail interest 
therein, to défendant Nostrum, and by alleging that the trustées who 



GROVE V. GROVE. 867 

aseigûed the note and mortgage to the complainants, and the bene- 
flciary Anna M. Grove at the time of her death, were citizens of the 
State of Pennsylvania, , and that the conditions covered by the pro- 
posed amendments existed at the time of the institution of this suit. 
The défendant Nostrum objected to the proposed amendments, deny- 
ing the power of the court to retain jurisdiction by allowing the amend- 
ments, and denying the effect claimed for such amendments, if made. 

Leave will be granted to the complainants to make the amendments 
as applied for within 10 days from this date. While the présence of 
William H. Groye and Mamie J. Grove as défendants would be suffi- 
cient to oust the court's jurisdiction, for the reaeon that they are citi- 
zens of the same state as complainants, it is nevertheless perfectly 
compétent for the court to retain jurisdiction by a dismissal of the 
bill as to them, unless they are indispensable parties. The rétention 
of jurisdiction by the dismissal of unnecessary parties is now a mat- 
ter of every-day practice. The power to make dismissals and amend- 
ments for that purpose was settled long ago by Mr. Cbief Justice Mar- 
shall. It may be done by striking ont the name of a plaintiff (Oonolly 
V. Taylor, 2 Pet. 556), as well as by the dismissal of a défendant (Vat- 
tier V. Hinde, 7 Pet. 252). It may even be done at the entry of the 
flnal decree (Carneal v. Banks, 10 Wheat. 181) ; and, while an amend- 
ment as to citizenship necessary to confer jurisdiction cannot be made 
while the case is pending on appeal in the circuit court of appeals, 
nevertheless the judgment may be reversed, and the cause remanded, 
with instructions to dismiss, unless, by proper amendment below, the 
requisite diversity of citizenship is made to appear. Insurance Co. v. 
Barker, 32 C. 0. A. 124, 88 Fed. 814. The forty-seventh equity rule, 
dispensing with the joinder of persons who might otherwise be deemed 
necessary or proper parties, if such joinder would oust the jurisdic- 
tion of the court, is merely declaratory of the practice existing at 
the time of its adoption. The right of the court to retain jurisdiction 
by the dismissal of parties who are not indispensable is founded in 
good reason, for it would be an idle ceremony to deny the dismissal 
of objectionable parties, and to dismiss the bill of complainants, on 
the ground that the court had no jurisdiction, and then allow the 
complainants to recommence the suit, omitting the parties whose 
présence would oust the jurisdiction of the court. The practice ob- 
served for so many years is in the interest of a speedy détermination 
of litigation. 

Are the défendants Grove and Hirst indispensable parties? Parties 
in equity suits hâve been divided by the suprême court of the United 
States into three classes: 

"(1) Formai parties, who bave no interest in the controversy l>etween the 
immédiate lltigants, but bave such an interest in the subject-matter as may be 
conveniently settled in the suit, and thereby prevent further litigation; (2) 
necessary parties, who hâve an interest in the controversy, but whose Inter- 
ests are separable from those of the parties before the court, and will not be 
directly affected by a decree which does complète and fuU justice between 
them; (3) indispensable parties, who not only hâve an interest in the subject- 
matter of the controversy, but an interest of such a nature that a final decree 
cannot be made without either affecting their interests or leaving the contro- 
versy in such a condition that its flnal détermination may be wholly Incoa- 
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fllBtent wlth eqoltj and good conscience." Marco t. Hlcklin, 6 0. 0. A. 13, 56 
Fed. Btt. 

The leave given to complainants to amend contemplâtes an allega- 
tkm tb&t défendants Grove and Hirst, the mortgagors, conveyed tiie 
mortgaged property to défendant Nostnim, and that they no longer 
retaln any interest therein. It ia well settled that, when a mortgagor 
has conveyed ail of his interest in the mortgaged premises, and re- 
tains the equity of rédemption no longer, he is not a necessary party 
to a suit for the foreclosure of the mortgage, and a decree may be 
obtained extinguishing ail adverse claims against the property with- 
out the présence of the mortgagor. 2 Jones, Mortg. § 1404; Town- 
send Sav. Bank v. Epping, 3 Woods, 390, Fed. Cas. No, 14,120; 9 Enc. 
PI. & Prac. 332. 

As to the second contention of the demurrant, it is sufflcient to say 
that the amendments obviate whatever objections would otherwise be 
well taken. 

It is f urther contended by Nostrum that, as neither he nor the com- 
plainants are résidents of Kansas, this court has no jurisdiction, for 
the reason that the act of March 3, 1887, as corrected by the act of 
A-ugust 13, 1888, providee that "no civil suit shall be brought before 
*!ither of said courts against any person by any original process or 
proceeding in any other district than that whereof he is an inhabitant, 
but where the jurisdiction is founded only on the fact that the action 
is between dtizens of différent states, suit shall be brought only in 
the district of the résidence of either the plaintiff or the défendant." 
Thèse provisions do not apply to a suit of this character. Local ac- 
tions, such as the one at bar, are the subject of section 8 of the act 
of March 3, 1875 (18 Stat. 472). This section, which afterwards 
became section 738 of the Revised Statutes, is, so far as concems 
the question imder considération, as follows: 

"Sec. 8. That when In any suit, eommenced In any circuit court of the United 
States, to enforce any légal or équitable lien upon, or claim to, or to remove 
any Incumbrance or lien or cloud upon the title to real or Personal property 
wlthln the district where Rueh a suit is brought, one or more of the de- 
fendants therein shall not be an Inhabitant of, or found wlthin, the said dis- 
trict, or «hall not voluntarily appear thereto, it shall be lawful for the court 
te make an order directlng such absent défendant or défendants to appear, 
plead, answer, or demur, by a day certain to be deslgnated, which order shall 
be serred om sudi absent d€fendant or défendants, if practlcable, wherever 
fonnd, and also upon the person or persoDB in possession or charge of said 
property, if any there be; or where such personal service upon such absent 
défendant or défendants is not practtcable, such order shall be published in 
such manner as the court may direct, not less than once a weel£ for six con- 
sécutive weeks; and In case such absent défendant shall not appear, plead, 
answer, or demur wlthln the time so llmited, or withln some further tlme, to 
be allowed by the court. In its discrétion, and upon proof of the service or 
publication of said order, and of the performance of the directions contained 
In the same, it ^hall be lawful for the court to entertain jurisdiction, and 
proceed to the hearing and adjudication of such suit in the same manner as if 
such absent défendant had been served wlth process withln the said district," 
etc. 

Ail jurisdiction and right mentioned in this section are expressly 
saved by sedtion 5 of the act of August 13, 1888. 
The précise question raised by demurrant is determined adversely 
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to hini by the décision of the suprenle court in GreeleT v. Txiwe, 155 
U. S. 58, 72, 73, 15 Sup. Ct. 24, in which it is said: 

"It is entirely true that section 8 of ttie act of 1875, anthorizing publication, 
does not enlarge the jurisdiction of tlie circuit court. It does not purport to 
do so. Jurisdiction was conferred by tlie flrst section of the act of 1888 of 
'ail suits of a civil nature,' exeeeding two thousand dollars in amount, 'In 
which there shall be a controversy between citizens of différent states'; and 
this implies that no défendant shall be a citizen of the same state with the 
plaintiff, but otherwlse there is no limitation upon such jurisdiction. Section 
8 of the act of 1875, saved by section 5 of the act of 1888, does, however. 
confer a privilège upon the plaintiff of joining in local actions détendants who 
are nonresidents of the district in which the action is brought, and calling 
them in by publication, thus creating an exception to the clause of section 1, 
that no civil suit shall be brought in any other district than that of which ■ 
défendant is an inhabitant. Hence it appears that the case of Smith v. Lyon, 
133 U. S. 315, 10 Sup. Ct. 303, really has no bearing, as that case involved only, 
the rights of parties to personal actions residing in différent districts to sue ■ 
and be sued, and was entirely unaffiected by Act 1888, § 5, which deals with 
défendants only in local actions, and expressly reserves jurisdiction, if the 
suit be one to enforce a lien or claim upon real estate or Personal property. 
* * * The act of 1875 gave the right to sue détendants wherever they were 
found. The act of 1888 requires that they shall be inhabitants of the district. 
But, in both cases, an exception is created in local actions, wherein any de- 
fendant interested in the res may be cited to appear and answer, provided he 
be not a citizen of the same state with the plaintiff." 

In Dick V. Foraker, 155 U. S. 404, 12 Sup. Ct. 124, it is held: 

"The circuit court of the United States for the Bastern district of Arkansas . 
has jurisdiction of a suit in equity, brought by a citizen of Ohio against a 
citizen of Illinois, to remove a cloud from the title to real estate situated in 
that district." 

In considering the question whether circuit courts hâve jurisdic- 
tion under section 8 of the act of 1875, where there is but one de- 
fendant and neither party résides within the state in which the suit 
is brought, the court in Wbeelwright v. Transportation Co., 50 Fed, 
711, said: 

"It is to be observed that the language of the act is: 'When. in any suit 
commenced in any circuit court of the United States, one or more of the de- 
fendants shall not be an inhabitant of or found within the said district.' It 
woukl seem that tliis expression, 'one or more of the défendants,' means one 
défendant, if there is but one, or one or more, if there are several; for the 
necessity of the provision springs ont of the fact that the res upon which 
the lien is sought to be asserted and entorced is loeated in a district not that 
of the defendant's domicile. If another défendant reslded in the district, it 
would still leave an equal necessity for tbe provision as to the nonresident dé- 
tendant. In this class of cases, it is the résidence of the défendant away 
from the property sought to be affected which is the reasou for conferring the 
jurisdiction; for tlie property must be in the district where the court sits, so 
that it can lay its hand upon it to enforce the lien. This would be equally 
true whether there was one or more défendants, or whether some of them 
were résidents." 

In Single v. Manufacturing Co., 55 Fed. 553, it is said: 

"Under Rev. St. § 738, which provides for serving nonresident défendants 
by publication 'in a suit in equity to enforce any légal or équitable lien or 
claim against real or personal property within the district where the suit is 
brouglit,' such a suit is maintainable in a circuit court when the parties are 
citizens of différent states, although neither of them résides in the district 
where suit is brought." 
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In Carpenter v. Talbot, 33 Fed 537, it is held that, under the act 
of congress of March' 3, 1887, a suit by a citizen of Ohio against citi- 
zens of Vermont, New Yorli, and Maine, to enf orce a claim to property 
in Vermont, is properly brought in the district of Vermont. See, 
also, Goodman v. Mblaek, 102 U. S. 562; American F. L. M. Oo. v. 
Benson, 33 Fed. 456; McBee v. Kailway Go., 48 Fed. 243; East Ten- 
nessee, V. & a. R. Co. V. Atlanta & F. R. Co., 49 Fed. 608, 614. 

There is another reàson why the third contention of counsel is not 
well founded. While the exact provision quoted from the act of 
August 13, 1888, does not appear in the preyious acts of congress de- 
fining the jurisdiction of circuit courts, there are nevertheless pro- 
visions which are analogous thereto, and the interprétation of v/Mch 
by the courts are authorities in the considération of the provision 
quoted. There is a uniform liae of décisions of the suprême court of 
the United States, covering a period of nearly 70 years, to the eff ect 
that exemption from being sued in any other district than the one 
specified is a personal privilège, which may be waived by a gênerai 
appearance or by pleading to the merits of the action. Express Co. 
V. Todd, 5 C. 0. A. 432, 56 Fed. 104. 

In this suit Nostrum flled an answer to thé merits, and claimed to 
be the owner of the real property in controversy, and in tlie posses- 
sion thereof. Thereafter the complainants filed replication to the 
answer. After the flling of the replication, Nostrum obtained the 
following order from the court: "Now, on this day, upon application 
of the défendant "William Nostrum, he is given leave to withdraw the 
answer heretofore flled herein by him, and to file instanter his demur- 
rer to complainants' bill." Nostrum, therefore, contends that, having 
withdrawn his answer, his appearance in the suit and his voluntary 
submission to the jurisdiction of this court were likewise withdrawn. 
It is not nècessary to consider whether this would be the effect of the 
permission granted by the court, and the action of Nostrum in conform- 
ity therewith, nor whether the court could, without the assent of 
complainants, permit a party défendant to withdraw his person from 
the jurisdiction of the court, having once voluntarily submitted to it, 
because the record shows that subsequently Nostrum, by leave of 
court, flled a gênerai demurrer to the bill, alleging that it did not 
state a cause of action in favor of complainants and against him. In 
other words, Nostrum again appeared to the merits, and his action 
in that respect is a submission of his person to the jurisdiction of the 
court, and is inconsistent with the objection now urged. This de- 
murrer was followed by a stipulation between ftie complainants and 
Nostrum to the effect that the demurrer should stand confessed, and 
that the complainants might hâve leave to amend their bill within the 
time therein specifled. Later, another stipulation was flled, extend- 
ing the time for the flling of the amended bill until November 1, 1898, 
at which time it was flled. The objections now urged are by way 
of a demurrer to the amended bill. 

It is also urged that because a receiver has been appointed in this 
suit it is therefore analogous to the case of Association v. Alderson, 
32 C. C. A. 542, 90 Fed. 142. In that case certain lienholders who 
wei'e citizens of the same state as the complainants were made parties 
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défendant, but the bill was subsequently dismissed as to them for 
the purpose of obviating objections to the jurisdiction of the court. 
The receiver who was appointed had been previously authorized to 
expend money in -completing and furnishing the building in contro- 
versy, and to pay theref or in receiver's certificates ; thus attempting 
to create a lien prior to ail other liens, includingthose of the parties 
who were dismissed out. It is apparent that the rights and interests 
of those lienholders would be directly and vitally affected by the or- 
ders of the court in respect of the completion and furnishing of the 
building and the création of additional liens on the property. They 
were held to be indispensable parties, and their présence in the cause 
ousted the court of its jurisdiction. The court referred to them as 
"essential and indispensable parties, directly and ultimately affected! 
by the proposed decree." The défendant company, on whose property 
the receiver's certificates were to be fastened as a lien, was a private 
corporation, and in such a case the consent of ail of the lienholders 
was indispensable. Hanna v. Trust Ce, 16 C. 0. A. 586, 70 Fed. 2. 
In the case at bar no such condition exista, as the receiTer appointed 
was authorized merely to take charge of, and to lease and receive the 
rents of, the property in controversy. He was net authorized to 
create any liens or charges that would affect in any wise the inter- 
ests of the parties whom the complainants propose to dismiss from 
this suit. The demurrer will be overruled, with leave to présent same 
again if complainants do not, within the time granted, amend their 
bill in accordance with the foregoing. 



UNITED STATES v. CENTRAL PAC. R. CO. et al. 

(Circuit Court, N. D. California. April 24, 1899.) 

No. 4,119. 

Pdblic Lands — Suit to Cancel Patent — Minéral Ciiaracter dp Land. 

In a suit by tlie United States for ttie canoellatlon of a patent to land 
issued under a railroad grant, on the grouud that the land was minerai, 
the burden rests on the complainant to overcome the presumption in 
favor of the patent by satisfaetory évidence, not only that the land was 
known minerai land at the time the patent was issued, but that It is 
chiefly valuable for minerai purposes. Evidence that gold placer mining 
had formerly been carried on in a stream on the tract, but that it had been 
abandoned as worked out prior to the date of the patent, and that nelther 
at that time nor since had there been any mines ou the land producing 
minerai and capable of being worked at a profit, is insufRcient, as is also 
évidence of the minerai character of adjoining land. 

This was a suit in equity to cancel a patent to land. 

Samuel Knight, Asst. U. S. Atty. 

William Singer and H. V. Reardan, for défendants. 

MORROW, Circuit Judge. This is a suit in equity brought by the 
United States against the Central Pacific Eailroad Company, as suc- 
cessor in interest to the Central Pacific Eailroad Company of Cali- 
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fornia and the Western Pacific Eailroad Company, and eeveral other 
défendants acquiring interests therefrom, to cancel and set aside 
a patent issued by the United States on October 12, 1867, to the 
Central Pacific Railroad Company of California for section 7, in town- 
ship 16 N., range 11 E., Mt. Diablo meridian, in Nevada county. Cal. 
Under the act of congress approved July 1, 1862, entitled "An act 
to aid in the construction of a railroad and telegraph Une from the 
Missouri river to the Pacific Océan, and to secure to the government 
the use of the same for postal, military, and other purposes" (12 Stat. 
489), and the act amendatory thereof, approved July 2, 1864 (13 Stat. 
356), there were granted to the Central Pacific Railroad Company of 
California 10 alternate sections of the public lands of the United 
States, on each side and within 20 miles of the road of said company, 
designated by odd numbers, and not sold, reserved, or otherwîse dis- 
posed of by the United States, and to which a homestead or pre-emp- 
tion claim might not hâve attached at the time the Une of road of said 
company should be definitely flxed. The section in controversy is an 
odd-numbered section on one side of the Une of said railroad, and 
within 20 miles thereof. It was surveyed in June, 1866, and the 
township plat approved by the surveyor gênerai of the United States 
on October 24, 1866. On June 1, 1867, the said section 7 was included 
in List No. 4 of sélections flled by the Central Pacific Eailroad Com- 
pany of California in the Marysville land ofQce, in the state of Cali- 
fornia, and on October 12, 1867, a patent thereon was issued to said 
company, duly signed, attested, and sealed by the proper oflicers of 
the United States government. By the acts of congress granting this 
land to the Central Pacific Eailroad Company of California it was ex- 
pressly provided that no lands should be granted to the said company 
which were minerai in character, excepting such as contained only 
coal or iron; and in the patent issued for the said section 7 there 
is the foUowing clause: "Excluding and excepting from the transfer 
by thèse présents ail minerai lands, should any such be found to 
exist in the tracts described in the foregoing, but this exception and 
exclusion, according to the ternis of the statute, shall not be construed 
to include coal and iron land." It is claimed on behalf of the United 
States that gold mining had been carried on upon the land in contro- 
versy before the issuance of the patent, and that the character ot 
the land was established as minerai other than coal or iron, and was so 
known tothe défendants; that the patent was issued through mistake. 
inadvertence, and error, and without authority of law; that it is void 
and of no effect, and should be canceled, and the lands therein de- 
scribed be declared public lands of the United States. 

On April 10, 1875, the Central Pacific Railroad Company of Cali- 
fornia conveyed, in fee simple, ail of said section 7 to the défendants 
Allen Towle, George W. Towle, and Edwin W. Towle, who are now 
the owners and in possession of the land. The défendants admit that 
in early days mining was carried on in the bed and along the banks 
of a creek crossing the upper portion of the section, but assert that it 
had been abandoned as early as 1858; that the land was returned to 
the land department as agricultural, was patented as such in 1867, 
and so considered when purchased by the défendants Towle in 1875; 
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and therefore they are purchasers in good faith, and thelr title camiot 
now be disturbed. 

The good faith of the défendants Towle in purchaeing the land 
from the patentée must ârst be ascertained, and in determini«g this, 
as well as the question whether the patent for the land was erro- 
neously granted to the railroad company, the controUing fact to be 
deduced is the known character of the land at the date of issuance of 
the patent. The évidence is voluminous, and somewhat conflieting. 
The burden of proof that the land was "known minerai land" at and 
prior to the delivery of the patent, on October 12, 1867, is upon the 
United States. Examining the complainant's évidence, it appears that 
the section of land in controversy is principally a high ridge, and at 
the date of the patent was covered with a fine growth of timber. A 
creek crosses the upper portion of the section, in the bed and along 
the banks of which mining was profltably carried on in the early days, 
from 1857 to about 1862, and for some few years afterwards the 
Chinese mined there. Since then it has been virtually abandoned as 
worked ont. Mining claims hâve been located which approximately 
cover the section, but in eaeh claim the lines extend to an adjoin- 
ing section, and it is a noticeable fact that the only development 
or exploitation of thèse claims is outside of section 7. There appears 
to be a channel of gold-bearing gravel running through some of the 
contiguous land, but this fact cannot, of itself, give the land in sec- 
tion 7 a substantial minerai character, unless the section itself con- 
tains land valuable chiefly for its gold-bearing minerai. As was perti- 
nently said by the suprême court in Davis' Adm'r v. Weibbold, 139 U. 
S. 507, 11 Sup. et. C28: "There are vast tracts of country in the min- 
ing States which contain precious metals in small quantifies, but not to 
a sufficient extent to justify the expense of their exploitation. It is not 
to such lands that the term 'minerai,' in the sensé of the statute, is ap- 
plicable." So as to the land in question. Particles of gold hâve been 
found by the various prospectors in différent parts of the section, but 
the évidence does not prove the existence of a deposit of sufïicient value 
to justify the expenditure of time and money for its extraction. Even 
up to the date of taking testimony in this case, in 1887, no mines of 
any value appear to hâve been discovered or developed within the 
section. There is a marked unanimity of opinion among the authori- 
ties that, to overcome the presumption that a patent to public lands 
was lasued upon sufficient évidence, clear and convincing proof must 
be produced, and, in the considération of the minerai character of 
the land, not only must it satisfactorily appear that it was known min- 
erai land other than coal or iron at and prior to the issuance of the 
patent, but it must be more valuable for minerai than for agricultural 
or other purposes. Deffeback v. Hawke, 115 U. S. 404, 6 Sup. Ot. 
95; Iron Silver Min. Co. v. Mike & Starr Gold & Silver Min. Co.. 
143 U. S. 394, 430, 12 Sup. Ct. 543; U. S. v. King, 27 G. C. A. 509, 
83 Fed. 188; Alford v. Barnum, 45 Cal. 482; U. S. v. Iron Silver Min. 
Co., 128 U. S. 673, 9 Sup. Ct. 195; U. S. v. Marshall Silver Min. 
Co., 129 U. S. 588, 9 Sup. Ct. 343. "If upon the premises at that 
time [when title was acquired] there were not actual 'known mines' 
capable of being profltably worked for their product, so as to make 
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the land more valuable for mining than for agriculture, a title to them, 
acquired under the pre-emption act, cannot be successfully assailed." 
Colorado Coal & Iron Co. v. U. S., 123 U. S. 328, 8 Sup. Ot. 131. 

The foUy of excluding eo-called "minerai land" from agricultural 
or other purposes, when it has ceased to yield gold in paying quanti- 
ties, and has no appréciable value in minerais, is discussed by Judge 
Deady in U. S. v. Reed, 28 Fed. 482. With regard to their known 
character, he says : 

"The statute does not reserve any land from entry as a homestead simply 
because some one is foolish or visionary enough to claim or work some por- 
tion of it as minerai ground, witliout any référence to the fact of whether 
there are any paying mines on it or not. Nothlng short of known mines on 
the land, capable, under ordinary cireumstances, of being worked at a profit, 
as compared with any gain or benefit that may be derived therefrom when 
entered under the homestead law, is suflBicient to prevent sueh entry." 

It may be observed, further, that the claim of the government that 
the patent in this case was issued through mistake, inadvertence, 
and error does not appear to be supported by the rulings of the inte- 
rior department as to what constitutes minerai land. In the case of 
Dughi V. Harkins, 2 Land Dec. Dep. Int. 721, Secretary Teller, in 
disposing of a contest between minerai and agricultural claimants, 
where the land was returned as agricultural by the surveyor gênerai, 
expressed the following opinion as to proof of the minerai character 
of the land: 

"This land was returned by the surveyor gênerai as agricultural in charac- 
ter, and hence was subject to a homestead entry. In such case the agricul- 
tural character of the land continues until its minerai character is satlsfacto- 
rlly shown. * * * The burden of proof is therefore upon the minerai 
claimant, and he must show, not that neighborlng or adjoinlng lands are min- 
erai in character, or that that in dispute may hereafter, by possibility, develop 
minerais In' such quantity as will establish its minerai rather than its agri- 
cultural character, but that, as a présent faot, it is minerai in character; and 
this must appear from actual production of minerai, and not from any theory 
that it may produce it. " In other words, it is fact, and not theory, which 
must control in deciding upon the character of this class of lands. Nor is it 
sufficient that the minerai claimant shows that the land is of little agricul- 
tural value. He must show afflrmatively, in order to establish his claim, that 
the minerai value of the land is greater than its agricultural value." 

The land décisions teem with opinions of this character by the suc- 
cessive secretaries of the interior, and are of persuasive force in de- 
termining a questipu so peculiarly within the jurisdiction of that de- 
partment. The présent owners appear to hâve purchased the land 
from the railroad company on account of the valuable timber tben 
upon it, and bave since eut a large portion of it, and converted it 
into marketable form at their sawmills. There is no eonflict in the 
testimony as tp the extentor value of the timber at the date of the 
patent, and the évidence^ as a whole, is not suificiently strong and 
convincing to prove the land chiefly valuable for its minerai. A de- 
cree will be eutered in favor of the défendants. 
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At the time this settlement was made, Green had deposited along the rail; 
road some stone which had not been placed in the bridges or culverts, and 
thls stone was not included in this final estimate. In the year 1892 the Com- 
pany caused the remaining culverts and bridges between Clinton and Lisbon 
to be constructed by other contractors; and Green sued for the loose stone he 
had left along this tracli, and for the profits he would hâve made if he had 
been permitted to do this worlj. He set forth his causes of action in two 
counts in his pétition. In the first one he pleaded the contract, the delivery 
of the loose stones along the tracli, their value, and the profits he would hâve 
realized if ha had been permitted to put them in the form of masonry, and 
asked to recover $865.64 and Interest. In the second count he pleaded the 
contract, and the refusai of the company to permit him to constnict the 
masonry for the bridges and culverts between Clinton and Lisbon, which had 
not been built in October, 1891, and sought to recover $8,000, which he averred 
he would hâve gained if he had been permitted to complète this masonry un- 
der his contract. The company answered that it admitted that it had used 
some of the stones left along the track by plaintift In error, and that it was 
liable for their value, but questioned the quantity and value alleged in the 
pétition of the plaintifC, and denied that he was entitled to lay them up in 
masonry vmder the contract, or that he would hâve made any profit by so 
doing, If he had laid them. A verdict and judgment in favor of the plain- 
tiff were rendered upon the first count of the pétition, and no question con- 
cerning this resuit is presented td this court. In answer to the second count 
of the pétition, the company pleaded the receipt and release of October 19, 
1891, and alieged that it evidenced a cancellation of the contract, and a com- 
plète settlement and release of ail liability of the company under it, except 
its liability for the loose stones along the track which it had subsequentîy 
used. The plaintiff replied that before and at the time the release was signed 
there was a paroi agreement between the parties that the company waived 
its right to withhold the 10 per cent, until the completion of the contract; that 
the final estimate was not final; that the contract was not canceled thereby, 
but was to continue in force; that the plaintifC was to continue to perfono 
It at some future time; and that, although the release reada that the $9^ 
S62.23 was received in payment and discharge of ail claims and liabilities of 
the company under the contract, yet that was not the fact. In support of 
the averments of this reply, the plaintifC testifled, over the objections of the 
company, that, before and at about the time the final estimate and release 
was made, he had a conversation with Mr. Blunt, the chief engineer of the 
défendant in error, in which the latter said to him that the président of the 
company was going to di.scontinue work for the présent, and he could not 
tell how long it would be before the work would be resumed; that, as the 
duration of the suspension of the work was so indefinite, it would not be falr 
for the company to retaln the 10 per cent., and he would put it in his voucher; 
that the stone on the right of way would go into his next estimate when he 
built it into the masonry; that he would allow him to take his tools from 
the right of way of the railroad, to repair them, but that he wanted him to 
hold himself in readiness to build again; and that he agreed and promised to 
do eo. He also testifled that no conversation was had about ending the con- 
tract; that he ne ver received any considération for the release, except the 
money due to him upon his work, and that, when it was presented to him 
for his signature, he objected to its form, and Mr. Blunt assured him that It 
was the company's gênerai form of receipt, that it meant nothing but the 
work built up to that time, that it had no référence to the future; and that 
It was upon that understanding that he signed it. At the conclusion of the 
trial, the court struck out this oral testimony, on the ground that it contra- 
dicted the wrltten contracts of the parties, and instructed the jury to return 
a verdict for the company on the second count of the pétition. This is the 
ruling which is challenged by the writ of error In thls case. 

Charles A. Clark (James W. Clark, on the brief), for plaintifC in 
error. 

F. F. Dawley and C. E. Wheeler (N. M. Hubbard and N. M. Hub- 
bard, Jr., on the brief), for défendant in error. 
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throughout the contract, almost entirely the personal following of 
Mahin. 

In December, 1898, the connection between complainant and Mahin 
was dissolved. The dissolution was consented to by both parties, and 
was within the légal right of each. Neither took adrantage of the 
other in that respect. The dissolution left Mahin at liberty to set 
up in business for himself. He had, without question, the right to 
thereafter avail himself of every advantage his previous expérience 
had brought tô him. He had the right to promote his interest 
wherever the fleld lay open. It is charged that he took with him the 
offlce help of the complainant. The évidence of this charge lies in 
a single circumstance, viz. that the men and clerks left at one time, 
and together joined Mahin's new business. But each has submitted 
his affidavit denying explicitly that there was any solicitation upon 
the part of Mahin ; and, bearing in mind that Mahin had been the per- 
sonality behind complainant's Chicago business, that the men had 
been his employés, in personal contact with him alone, that the busi- 
ness was, indeed, substantially his business, the aflSdavits do not ap- 
pear strained or untrue. I can flnd no sufficient évidence upon which 
to base an order for complainant in this respect. 

It appears that during the connection between complainant and 
Mahin there were kept by the latter in a book previously purchased by 
him, and used during the period of his employment with the J. 
Walter Thompson Company, certain tabulated memoranda relating 
to the rates Charged by publishers. It also appears that during this 
connection a scrap book was, kept by Mahin, in which was gathered 
information pertinent to the business as it went along. The complain- 
ant insists that the information gathered in thèse two books, though 
written by Mahin into boolis which, as blank books, belonged to him, 
is, in law, the property of the complainant. On the contrary, Mahin 
insists that the books, as books, are his, that the data in the scrap 
book, except such as had been eut out and delivered to complainant at 
the Chicago agency, had no relation to the complainant's business; 
that the data in the mémorandum book were simply a convenient tabu- 
lation of what the complainant posseeses in another equally convenient 
form; and that none of the data is, in any sensé, the exclusive prop- 
erty of the complainant. Whether any of the information gathered 
into the scrap book is exclusively complainant's can only be ascertained 
by a minute examination. Whether the information gathered into the 
mémorandum book is in the nature of a business secret, which an 
agent is not permitted to carry off, dépends for détermination, also, 
upon such an examination. Mahin offers to surrender everything 
that may be found to belong to complainant. This part of the case, 
therefore, I wiU refer to a master to report what portion, if any, of 
the information gathered into thèse books belongs exclusively to the 
colhplainant. 

Complainant charges that Mahin has enticed away its clients, and 
has been procuring them to cancel contracts with the complainant not 
yet fully performed. As to the flrst part of this charge, I hold it was 
within Mahin's right, af ter the connection ceased, to not only receive, 
but to solicit, the patronage of thèse clients. Whether he could right- 
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pçl of thèse writings? He endeavors to do so in three ways: By 
testimony of the oral statements of Blunt, the engineer of the Com- 
pany, before and at the time when the release was made; by testi- 
mony that there was no considération for the release; and by con- 
struction of the contracta. 

Laying aside for the moment the question of considération, the 
paroi évidence upon which the plaintifE relies consists of testimony 
of the oral statements of Mr. Blunt prior to the exécution of the 
release, and of his interprétation of its meaning when it was signed. 
The former tends to establish a paroi agreement made before the 
release was executed, and while negotiations for it were progressing, 
to the effect that the payment in fuU for the work doue under the 
contract, including the 10 per cent, should not cancel the original 
agreement, and évidence its complète exécution, as it provided; that 
the final estimate which Green signed should not be a final estimate, 
but an intermediate one; and that, in essential particulars, the légal 
effect of the transaction should be contrary to that evidenced by 
the writings. No rule or principle of law occurs to us under which 
thia testimony could hâve been admissible. It Aies in the teeth of 
the rule that paroi évidence cannot be received to contradict or 
modify written contracta, and of the conclusive presumption that 
the whole engagement of the parties, and the manner and extent of 
their undertaking, are expressed in their written agreements. Mc- 
Kinley v. Williams, 74 Fed. 94, 101, 20 C. C. A. 312, 319, and 36 U. 
S. App. 749, 761; Thompson v. Libby, 34 Minn. 374, 377, 26 N. W. 
1; Wilson f. Ranch Co., 73 Fed. 994, 999, 20 C. C. A. 244, 249, and 
36 U. S. App. 634, 643. The testimony as to Blunt's interprétation 
of the release was equally objectionable. It was when Green was 
about to sign it that Blunt told him that it did not mean what it 
plainly read, that it covered nothing but the work up to that time, 
and that it had no référence to the future, when it expressly pro- 
vided that he received the money in full payment and discharge of ail 
work and materials mentioned in the contract, and of ail liability of 
the railway company in any manner arising thereunder. The ques- 
tion which this évidence présents bas been repeatedly considered and 
decided by this court, and our conclusion upon it has been embodied 
in this rule: 

"No représentation, promise, or agreement made or opinion expresSBd In the 
previous paroi negotiations as to tlie terms or légal effect of tlie resultlng writ- 
ten agreement can be permltted to prevall, either at law or in equlty, over the 
plain provisions and just interprétation of the contract, in the absence of some 
artifice or fraud which concealed Its terms, and prevented the complainant 
from reading It" 

The reason for this rule is stated, many authorities in support 
of it are cited, and some of them are reviewed, in Insurance Co. v. 
McMaster, 87 Fed. 63, 68-72, 30 C. C. A. 532, 538-540, and 57 U. S, 
App. 638, and it is useless to repeat them hère. 

Turning now to the argument of counsel for the plaintiff in error 
upon the question of considération, their contention is that the only 
considération for the release of the liability of the com])any to pay 
for the work and labor doue after October It), 181)1, was the fact 
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injure the défendant Mahin in his independent venfure in business, 
while conferring little behefit upon the complainant. Few ol tbe 
Chicago agency clients yet reniain with complainant, and défendant 
Mahin pf omised at the hearing that ho effort would be made to procure 
other cancellations of contracts. I am impressed with the belief that 
whatever has been done in that direction beretofofe by Mahin was 
under a mistaken belief of^right, and was not under the exercise of 
malice towards the complainant, or with a purpose to unfairly treat 
him. On the whole, I think the ends of justice will be best subserved 
by rèmîtting the complainant to his rights at law. It is net at ail 
clear from the showing made by the affidavits that the complainant 
bas net provoked every stëp taken by Mahin. If, as ie insisted, com- 
plainant sought, after Mahin had obtained thèse clients for the Chi- 
cago bflOice, tû divert them from Mahin 's influence, and bring them, 
or some of them, into a relationship butside of Mahin's right of par- 
ticipation in the profits, one's sensé of fair play justifies his dissolu- 
tion of the connection, and his subséquent steps towards keeping: 
what he, in fact, had built up within that connection. 

Upon the whole case, the injunction will for the présent be denied, 
and the case go to a master to report respecting the character of the 
books and the rights of the parties relating thereto. 



CENTRAL OF GEORGIA RY. CO. T. PAUL. 
(Circuit Court of Appeals, Fifth Circuit April 18, 1S99.) 
No., 777. 
1. CORFOll'ATÏ0i?S— TeANSFER OF PrOPKRTY— RiGHTS OF Crbditors. 

Wherè a plan for reorgauization Is entered into by the stocicholders and 
secured credltors of an insolvent corporation, and is carried out, pursuant 
to whichall the property of the corporation is sold by foreclosure and 
otherwise, and transferred to the new corporation, whereby the stocli- 
holders of the old corporation retaln their Interest and rights, and by 
vlrtue thereof are either stockholders in the new corporation, or are oth- 
erwise provided for, this is a fraud on an unsecured creditor of the old 
corporation, so that she may hold the new corporation for her claim. 

3. Decreb— Affirmance. 

A decree rendered on intervention in liquidation proceedings, on full 
hearing, against One allowed to malte full défense, havlng done full equity 
between the parties, will be affirmed, though intervener might more prop- 
erly hâve fllèd a bill for the relief obtained. 

Appeal from the Circuit Court of the United States for the Southern 
District of Georgia. 

On March 4, 1892, Rowcna Olàrli, a stockholder of the Central Railroad & 
Banking Company of Georgia, filed her bill in the circuit court, assailing the 
validity of a certain lease made by the Central of Its entlre railroad and prop- 
erty to the Georgia Pacific Railroad Company, under which lease the Rlch- 
mond & DanviUe Railroad Comijany was then operatlng aiid controliing the 
same. She also assailed the legality of the control exercised over the Central 
by the Richmond & M'^est Point Terminal Railway & Warehouse Company by 
means of a majority of shares of Central stock owned by it. The bill prayed 
for the cancellatlon of the lease; injunction against the continued use of the 
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said majorlty o£ stock; for an injunction and receiver. As detailed in the 
bill, thç object of the same was to protect the Central and to préserve its 
autonomy. On this bill the court Issued a temporary injunction, and appointed 
E. P. Alexander a temporary receiver, directing him to malîe no change in 
Iseeping the Central's boolis. On subséquent hearing, March 28, 1892, the court 
appointed receivers, with the usual powers granted to receivers of railroads; 
directing them to talie and operate the property pending a reorganization of 
the board of directors of the Central, and generally providing for the main- 
tenance of the Central System. On July 4, 1892, the Central flled Its bill 
against the Farmers' Loan & Trust Company of New Yorli City, the Central 
Trust Company of New Yorli, and a number of raiiroad corporations, in which 
bill was set forth the proceedlngs in the Rowena Claris cause, above mentioned, 
a description and list of ail the railroads, and assets and property of the 
Central, includlng its leasehold interest in other railroads. This bill averred 
that the Central is now insolvent, in the sensé that it is unable to meet its 
maturing obligations, but that if the integrity of its System is maintalned, and 
its properties and interests preserved, untii a proper plan of reorganization 
can be efCected, It can be re-established upon a sound basis, and restored to 
prospérons conditions; to accomplish which, however, the immédiate interposi- 
tion of a court of chancery is absolutely necessary, for the purpose of proteet- 
ing the integrity of the System, and saving it from disintegration, and prevent- 
ing the serious and irréparable losses that the disruption would entail upon 
the stoclcholders, creditors, and other persons interested in the property. The 
bill prayed that ail of the property and assets of the Central be taken in 
charge by a receiver to be appointed by the court, to be administered as a trust 
fund for the stoekholders and ail interested; that the receivers flrst pay eur- 
rent expenses of maintaining and operating the Central, and steamship Unes 
and other properties, and ail labor, supplies, and rentals, and such other charges 
as are necessary to be made in order to prevent the forfeiture of the Central'» 
rights and interests in the properties which constltute its said System, etc. 
Under this bUl on July 15, 1892, the court dlscharged the receivers under the 
Rowena Clark bill, and appointed H. M. Comer sole receiver; and In and by 
this order the court dlrected that the receiver assume and pay ail the liabili- 
ties and expenses Incurred under the Rowena Clark recelvership, take pos- 
session and charge and control of said corporations named in the bill, and 
other property and assets of every kind, and to operate the same, and to take 
possession, charge, and control of ail the railroads and steamship lines, and 
railroads and steamships owned, leased, or otherwise controUed, operated by 
said Central Eailroad & Banking Company, to manage and operate the same, 
etc., under the order and protection of the court, havlng and exercising ail the 
riglits and franchises belonging or appertaining to said corporations, to the 
end that the integrity of the Central Raiiroad System may be preserved. The 
order authorjzed the receiver, after defraying operating expenses, to pay ont 
of the net earntngs the rental and other flxed charges accruing to other com- 
panies, or resulting from the uses or opérations of other lines and property 
as a part of said System; and ail the corporations named in the bill were 
restrained and enjoined, pendente lite, from in any wise interfering with the 
recelver's possession. 

After various pleadlngs not necessary to notice, on February 20, 1893, the 
Farmers' Loan & Trust Company, on leave of the court, flled its bill for fore- 
closure and for the appointment of a receiver, partlcularly maktng a party 
thereto the Central Trust Company of New York, as trustée of the second or 
Consolidated mortgage bonds. This bill showed that the mortgage held by 
the Farmers' Loan & Trust Company covered ail the railroads, and also ail 
the property and assets of the Central Raiiroad & Banking Company of 
Georgla. It averred that the Central's auxiliary lines held under lease were 
a part of the property mortgaged, and ail should be sold together. It reclted 
the recelvership under the bills of Rowena Clark and of the Central Raiiroad 
& Banking Company. It averred default of the Central, the inadequacy of 
the security, and then that "the mortgaged property and premises are so sit- 
uated that fhey cannot, nor can any part thereof, be sold in parcels without 
great injury to the interests of the beneflciaries under your orator's trusts." 
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Aftei other suîtable allégations and prayers looking to a foreclosure and sale, 
the complainant prayed for a recelver, as foUows: "Until such sale can be 
had, and the proceeds thereof distribu ted, your orator is likewise advised and 
charges that It is expédient and necessary that the franchises, property, prem- 
ises, and appurtenances so mortgaged to your orator in trust as aforesaid, and 
aU the rights, franchises, and property of the Central Company, of whatever 
name, nature, and description, Includlng ail its money on hand, and the earn- 
ings of the same, and ail the rights, franchises, and property of the South- 
west^rji Eailroad Company of Georgia, of every Isind and description, be 
placed in the hands and under the control of a receiver to be appointed herein 
by this court, with such proper powers as are right and équitable to be eon- 
ferred; such recelver to be the, same person appointed in lilie manner by tlie 
other courts, having jurisdiction of portions of the mortgaged property, re- 
spectively." TJpon this bill the court ordered that "Hugh M. Corner, the re- 
ceiver of the court under the litigation nov? pending in said court, be made, 
and he Is hereby appointed, temporary receiver under the abore bill. This 
appointment is cumulative and supplementary to the -orders heretofore made, 
and is not intended to vaeate or affect any previous order." On May 1, 1893, 
the Central Trust Company of New Yorli answered the bill of the Farmers' 
LK>an & Trust Company, and, among other things therein, admitted as true 
the proceedings and orders of court as alleged in the bill, under whieh the 
leased property was talien possession of and operated by the receiver; but 
the Central Trust Company alleged that the court had no jurisdiction over 
the suits in which said orders were passed, but did not set out wherein the 
détective jurisdiction, if any, existed. The answer contained other matter. 
not neoessary to recite. Some other blUs and answers were filed, and many 
interventions, and there. was much litigation; but on January 4, 1894, a con- 
solidation having been previously ordered, a decree of foreclosure was rendered 
in favor of the Farmers' Loan & Trust Company on its mortgage and deed 
of trust, and leave was glven to the Central Trust Company of New York to 
file a cross bill to foreclose its claim and mortgage on the Central's properties. 
This cross bill, subsequently filed and prosecuted, was brought in the interest 
of, and pursuant to, a new reorganization seheme, fully set out in the record. 
On August 26, 1895, on the said cross bill and pleadings thereto, the court 
passed a final decree of foreclosure in favor of said Central Trust Company, 
which provided that in case of further default the said Central Kailroad be 
sold In one parcel, without valuatlon, appralsement, rédemption, or extension, 
and that of the price for which the property might be sold $50,000 should be 
V&id In cash, and that upon the confirmation of same, and from time to time 
thereafter, such further portions of the purchase price should be paid in cash 
as the court should direct, in order to meet the expenses of foreclosure and 
sale, and allowed preferential clalms; and, further, that upon confirmation 
of the sale the approved purchaser or purchasers should take the property 
purchased subjeet to the lien, if any, of ail debts, obligations, and liabilities of 
the recelvership "heretofore or hereafter to be lawfully Incurred by or under 
the authority of the court, or arlsing under the opérations of said railroad, 
andsubject also to the lien of any and ail clalms heretofore filed in this 
cause, or in the causes Consolidated hereln, which the court has allowed or 
adjudged, or shall adjudge, to be prior in lien or superlor In equity to said 
Consolidated mortgages hereby foreclosed and ordered to be paid." Under this 
decree of foreclosure a sale was made to Samuel Thomas and Thomas F. Kyan, 
which sale was confirmed by the court October 17, 1895; the said decree of 
confirmation reciting that the sale was subject, however, to ail the decrees, 
mortgages, liens, receivers' debts, and preferential clalms, and to ail the 
equities reserved, and to ail and slngular the conditions of purchase as re- 
cited in the final decree aforesaid, and the contlnued right of the court to ad- 
judge and déclare what receivers' or corporate debts were prior In lien or in 
equity to the lien of the Consolidated mortgage foreclosed, or ought to be 
paid out of such proceeds and sale In préférence to the bonds secured there- 
by; and the court expressly reserved for future adjudication, with the power 
thereby to blnd the property sold, ail liens aad daims and equities specified 
and reserved by the final decree of foreclosure of August 26, 1895. 
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FoUowing the foreclosure sale o( the railroad property covered by the 
mortgage to the Central Trust Company, the Central Railroad & Banking Com- 
pany of Georgia, and the receivers tlîereof, reported to the court tha.t there 
were large assets aud property belonging to the Central Eailroad & Banking 
Company, which were not covered by the mortgages, and not appurtenant to 
the railroad. The pétition recited as foUows: "ïhird. The Central Railroad 
owns a considérable amount of property -which cannot be covered under the 
gênerai description of the railroad and the appurtenances thereof. For exam- 
ple, besides its railroad, it bas for many years past been in the active opéra- 
tion of a bank. under its charter granted to it by the state of Georgia, and the 
assets of the banking departmeut of said corporation are not appurtenant to 
the railrot'l. Fouvth. There is a large amount of real estate, title to which 
is beld by the Central Railroad, at various points along its line, and also on 
the lines of the Aiigusta & Savannah Railroad and the Southwestern Eailroad, 
which it bas operated for years under lease, and also on the lines of the 
Moutgomery & Eufaula, the Savannah & Western, and the Port Royal & Au- 
gusta Railroads. which bave been operated as a part of its System, title to 
which may not pass under the mortgage foreclosure hereinbefore referred to. 
Attaclied hereto. and marked 'Exhibit A,' is a description of certain lands 
which are either in whole or in part not actually used for railroad purposes, 
and about which doubts haye been expressed as to their being covered or not 
by the mortgage, and as to the title thereof passing under the foreclosure sale. 
Complainant and the receivers are advised by counsel that many of the 
tracts of land set out in the said exhibit are covered by the mortgage, and 
that title thereto will pass under the foreclosure sale; but, in order to make 
sure of using ail of the assets of the Central Railroad for the création of a 
fund for the payment of its creditors and distribution among its stockholders, 
it bas been thought best to make the said exhibit iuclude ail of the property 
therein described." And the prayer of the pétition was that ail the property 
described should be sold at public outcry. On this pétition a decree was 
entered to the effect that the Central Railroad & Banking Company of Geor- 
gia was insolvent, unable to pay its Just debts and liabilities, and directing 
the sale of ail the remaining properties and assets of the company, called 
the "overflow property," to the end that the proceeds of the same might be 
distributed among the creditors of the company. Thereafter, on pétition, 
Thomas and Ryan, purchasers of the railroad propertj', representing, among 
other things. that they were large creditors of the Central Railroad & Bank- 
ing Company, reciting the amounts, and that they were practically the sole 
owners of the entire unseeured floating debt of the Central Railroad & Bank- 
ing Company of Georgia, prayed for an order turning over to them ail prop- 
erty in the hands of the receivers, which pétition, with minor exceptions, was 
granted. 

Very soon after the litigation began, reorganization was contemplated, and 
was worked for by the bondholders and other parties to the litigation. The 
bill of the Central Railroad & Banking Company of Georgia against the 
Farraers' Loan & Trust Company, flled July 4, 1892, under which the receiver 
was appointed, asked for reorganization under the protection of the court. On 
October 17, 1S92, and on December 10 and 17. 1892, the receiver Jiled pétitions 
askiug for authority to take certain steps in the interest of reorganization. 
'J'hese pétitions were granted, and about .1î20,000 were paid by the receivers for 
exi)enses thus cansed. In January, 1893. various other pétitions were flled 
by the receiver to effect reorganization, and, under orders of court, contracts 
were made with the Ilollins syndicale for reorganization. The Hollins plan 
failed. and a new schcme was devised, in which the reorganizers were bond, 
stock, and dclx'utnre holders of tlie Central Railroad & Banking Company of 
Georgia. under which ail properties of the said company were to lie sold as 
follows: 11) Ali of the properties of the Central Railroad «& Banking Com- 
pany of Georgia covered by mortgage were to be sold under foreclosure of 
mortgage to tlie Ceuti'ai Trust Company, as trustée, to secure the .^IH. 000,000 
Consolidated bonds. Tliis foreclosure was to be accomplished by the cross 
liill of tlie O'ntral Trust Company. (2) The collatéral seeuring the floating 
debt and liills iiayalile of the Central Railroad & Banking Company of Geor 
,i;:a, mu] )!.•< receivers, were to be sold to the reorganiziug purchasers uudej- 
93 F.— 50 
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order ot court. (3) The collatéral bonds were for the présent to remain out- 
standing, secured hy the collatéral pledged to protect them, consisting of bonds 
and stocks. AU other property of the Central Rallroad & Banking Company 
of Georgia not covered by the foregoing mortgages and pledge, Including tiie 
cash in the recelvers' hands, was to be sold, under order of court, to the re- 
organJzlng purchasers. This property was afterwards termed the "overflow 
property." This reorganization plan further provided that upon the fore- 
closure of the mortgages and the purchase of the property the purchaser 
would organize a new corporation, to be called "The Central of Georgia Rail- 
way Company," which was to be vested with the title to the railroads and 
properties covered by such mortgages and pledge, and that such new corpo- 
ration should issue to the purchasers securitles as foUows: $7,000,000 first 
mortgage 50-year gold bonds, beariug 5 per cent, interest; §16,500,000 Consol- 
idated 50-year gold bonds, bearlng 5 per cent. Interest; $3,500,000 flrst préf- 
érence ineome bonds; $6,500,000 second préférence income bonds; $4,000,000 
third préférence income bonds; $5,000,000 fuU-pald common stock,— and that 
said securitles were to be distrlbuted to the security holders as in said agree- 
ment prescribed, particularly providing for certain common stock holders, 
known in the litigation as the "minority stockholders," as follows: "Xhe 
purchasers agrée to take up and exchange so much of the 32,800 shares of 
présent stock of the Central Rallroad & Banking Company of Georgia owned 
by the public, when and as such stock is deposited in the Mercantile Trust 
Company of New York for such purpose, at the rate of par for the third préf- 
érence Income bonds of the new company." The record shows that this reor- 
ganization plan was f ully carried through. Thomas and Kyan acted as agents 
for the reorganization syndicate, and, having purchased ail the property and 
obtained âll the assets of the Central Eailroad & Banking Company of Georgia, 
turned the same over to the new Central of Georgia Eailroad Company, which 
issued the new securitles in accordanCe with the reorganization scheme. No 
provision appears to hâve been made in the reorganization agreement for 
the distribution of the full-paid common stock to be Issued by the new Com- 
pany; but (rom matters appearing in the record, and not disputed, the ma- 
jority stock of the Central Rallroad & Banking Company of Georgia, to wit, 
42,000 phares .fprmerly held by the Richmond-West Point Terminal Railway 
Compahy, yrete exchanged for the entire capital stock of $5,000,000 of the new 
Company. Thùs it appears that one resuit of the proceedlngs ih foreclosure 
and liquidation was that the éntire stock of the Central Rallroad & Banking 
Company of Georgia was recognized, and allôvired to participate In the reor- 
ganization, and the holders of such stock retained a certain large and valuable 
Interest in t^je newly-organized company. The record further shows that the 
new Centrai of Georgia Railway Company (the reorganization itself) flled its 
pétition in December, 1896, praying that it be substituted as défendant In the 
place and stead of Thomas and Ryan, and that a decree be rendered vestlng 
them with ail ^be assets of the défendant corporations and their recelvers, 
which pétition was granted, saiving only that Thomas and Ryan were not dis- 
eharged as parties, nor relievéd from an accounting for the assets received 
by them from thè receivers. 

In the litigation, the history of which is hereinbefore partly recited, Mary 
F. Paul intervened on the 31st day of January, 1896, clahning that she was 
entitled to divldends on stock of the Southwestern Rallroad Company which 
had been accrulng durlng a period of time 20 years previous to the receiver- 
ship of the Central Eailroad; that the said dividends so due to her consti- 
tuted a trust fund, which prior to the 4th of March, 1892, was held by the 
Central Rallroad, and since that time by its receivers; and that she had an 
équitable lien upon the property and assets of the Central Rallroad, which 
was superior to that of ail other persons. One share of the stock of the 
Southwestern Rallroad upon which she claimed a dividend stands on the books 
of the Southwestern Rallroad Company In the name of John Richardson, 
trustée of J. S. Oaruthers and wife, and the other ten shares stand on the 
books of the company in the name of J. Richardson, exécuter; and she has 
brought suit against the Southwestern Railroad. Company to compel that 
company to issue to her, individually, a scrip for said stock, to which she Is 
legally entitled, and the said suit is now pendlng and undetermined lu the 
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superior court of Bibb county, Ga. In 1869 the Southwestem Rallroad Com- 
pany leased its railroad and appurtenances te the Central Kailroad & Bank- 
ing Company of Georgia, and part of the considération of said lease is the 
followlng: "And the said Central Rallroad and Banliing Company of Georgia 
hereby covenants and agrées to and wlth the said Southwestern Railroad 
Company, that, during the months of June and December in every year dur- 
ing the eontinuance of the term hereby granted, it will déclare and pay to the 
stockholders of the said Southwestern Railroad Company dividends which 
shall bear to the dividends deelared and paid to its own stockholders the ratio 
o( eight to ten (that Is to say, Ç8 to each share of Southwestem Railroad stock 
to every $10 deelared and paid to each share of its own stock), and that no 
semiannual dividend so deelared and paid to the stockholders of the South- 
western Railroad Company shall be less than at the rate of seven per centum 
per annum on the par value of their stock, and that whenever any stock 
dividend, or division of assets or accumulation shall be deelared, paid, or made 
to the stockholders of the said Central Railroad and Banking Company of 
Georgia, a similar dividend for the distribution shall be paid and made to the 
stockholders of the Southwestern Railroad in the same proportion of eight to 
ten, and that ail said dividends and distributions of every sort shall be paid 
to the stockholders of the Southwestern Railroad Company at Maçon aud 
Savannah, as the said company bas heretofore paid its dividends, and be free 
of aU taxes to the stockholders." It seems to be admitted that the said Mary 
F. Paul is the owner of said 11 shares of stock; but it appears that she has 
not yet been registered upon the books of the Southwestem Railroad Com- 
pany as a stockholder. Her suit to compel the issue of the scrip to her is 
pending and undetermined. The défendant admitted that the amount of 
dividends is correctly stated in the Intervention, but denied that the dividends 
were ever held as a trust fund, and set up the fact that there had never been 
any spécifie appropriation of money to pay the dividends due the Southwestem 
Railroad stockholders, and denied that the intervener had any équitable lien. 
It contended that she was merely a gênerai créditer, without équitable lien, 
and not entltled to a préférence. The master, to whom the cause was re- 
ferred, found that the intervention was prematurely flled, upon the ground 
that the intervener, not having become a registered stockholder of the South- 
western Railroad Company, was not in a position to demand dividends pre- 
viously deelared upon the stock. The court set aside the master's report, and 
rendered a decree for the sum of $1,640.50 in favor of the intervener, and put 
its decree upon the ground that the receiver having been ordered on March 
7, 1892, to pay in f ull any depositors who had money on deposit in the banking 
department of the Central Railroad & Banking Company of Georgia, the claim 
of thls intervener being in the nature of a deposit in said banking depart- 
ment, her claim was properly within the seope of that order and should be 
paid. From this order the Central of Georgia Railway Company sued out this 
appeal, assigning errors as follows: "(1) ïhe Central of Georgia Railway 
Company is not liable, under the order substituting it as défendant in this 
case, for any debts of the Central Railroad & Banking Company of Georgia, 
except such as are of a preferential nature, and this debt is not of this kind. 
(2) The claim of the Intervener is an unsecured claim not entitled to a légal 
lien or équitable préférence. (3) The Central Railroad & Banking Company 
of Georgia did not hold the dividends due the intervener as a trust fund, 
there being no spécifie appropriation of money to the payment of dividends. 
(4) The Central Railroad & Banking Company of Georgia did not hold the 
money due to the intervener as a deposit in its banking department. (5) The 
order of this court dated March 7, 1892, wherein the receivers were ordered to 
pay in full any depositors who had money on deposit in the banking depart- 
ment of the Central Railroad & Banking Company of Georgia, and which is 
referred to in the decree, is not applicable to the claim of this intervener, and, 
in addition, said order was passed at a time when the Central Railroad & 
Banking Company of Georgia was not alleged to be or found to be insolvent 
(6) There is nothlng in the nature of the claim itself which would entitle it 
to an équitable préférence over any other creditor in this cause. (7) If the 
court décides that intervener's claim is entitled to prlority, the decree ought to 
prcvlde that It should not be paid until she becomes a registered stockholder." 
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T. M. Cunningham, Jr. for appellant. 
W. L. Olay, for appellee. 

Befort PAEDEE, McCORMIOK, and SHELBY, Circuit Judges. 

After reciting the foregoing, the opinion of the court was delivered 
by FARDEE, Circuit Judge. 

There is no substantial dispute that the appellee, Mary F. Paul, 
was and is a creditor of the Central Railroad & Banking Company 
of Georgia, and the question is whether the Central of Georgia Eail- 
way Company is liable for her demand. The case shows that the 
sale of the railway properties under the foreclosure at the suit of the 
Central Trust Company, the sale of the collatéral securing the float- 
ing debt elaims, and the sale of the "ovei-flow property," ail were in 
pursuance of a reorganization plan, which was carried out, and re- 
sulted in the transfer of ail the property and assets of the Central 
Eailroad & Banking Company of Georgia to the Central of Georgia 
Eailway Company; and the active participating reorganizers were 
not only the creditors of the Central Railroad & Banking Company of 
Georgia, secured by mortgage and otherwise, but included as well 
the stockholders of said company; so that, for the purposes of the 
présent case, it is an indisputable fact that, notwithstanding ail tha 
sales of property and other transactions in liquidation, the stockhold- 
ers of the Central Railroad & Banking Company of Georgia retained 
their interest and rights, and by virtue thereof are now either stock- 
holders of the new reorganization, Central of Georgia Railway Com- 
pany, or are otherwise provided for, and that the new company has 
acquired, and now holds, ail the former property and assets of the 
old company. It would seem from this state of facts that the appel- 
lee has the right to look to the new company for the payment of her 
claim. Railroad Co. v. Howard, 7 Wall. 392, is directly in point. 
As epitomized in the syllabus, it is as follows : 

"A sale under foreclosure of mortgage on an insolvent railroad company, 
expedlted and made advantageous by an. arrangement between the mortgagees 
and the stockholders, under which arrangement the mortgagees, according to 
their order, got more or less of their debt (100 to 30 per cent), and the stocls- 
holders of the company the residue of the proceeds, a fraction (16 per cent.) 
of the par of their stocli, held fraudulent as against gênerai creditors not se- 
cured by the mortgage; and this although the road was mortgaged far above 
its value, and on a sale in open market did not bring near enough to pay even 
the mortgage debts, so that in fact, if there had been an ordinary foreclosure, 
and one independent of ail arrangement between the mortgagees and the 
stockholders, the whole proceeds of sale would bave belonged to the mort- 
gagees." 

In other adjiidged cases we flnd principles declared as follows: 
"Equity regards the capital stock and property of a corporation as held in 
trust for the payment of the debts of the corporation, and recognizes the right 
of creditors to pursue such properties into whosesoever possession the same 
may be transferred, unless the stock or property has passed into the hands of 
a bona Jide purehaser; and the rule is well settled that stockholders are not 
entitled to any share of the capital stock, nor to any dividend of the profits, 
until ail the debts of the corporation are paid." Scammon v. Kimball, 92 U. 
S. 362, 367. "The property of a corporation is doubtless a trust fund for the 
payment of its debts, in the sensé that when the corporation is lawfully dis- 
solved, and ail Its business wound up, or when it is insolvent, ail its creditors 
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are enîitled, in equity, to hâve their debts paid out of the corporate property 
before any distribution tliereof among tlie stociiholders. It is also true in 
tlie case of a coriK>ration, as in tliat of a natural person, that any conveyance 
of property of the debtor, without authority of law, and in fraud of existing 
creditors, is void as against them. Story, Bq. Jur. § 1252; Curran v. Arkan- 
sas, 15 How. 304; Graham v. Railroad Oo., 102 U. S. 148, 161; Rallroad Co. 
Y. Howard, 7 Wall, 392; Goodin v. Canal Co., 18 Ohio St 169." Railway Co. 
y. Ham, 114 U. S. 587, 594, 5 Sup. Ct 1081. "Any devlce by which the asseta 
of an insolvent corporation are to be parceled out between sàareholders, leav- 
ing creditors unpald, is a fraud of which creditors affected may complain. 
That such creditors may foUow the purchase money thus wrongfuUy paid 
into the hands of stockholders is very elear. That shareholders bave only a 
right to the surplus after aU debts are paid is familiar law." Kailroad Co. v. 
Evans, 14 C. 0. A. 116, 128, 66 Fed. 822. 

In one of the many orders issued by the court in the liquidation 
j)i'oceedings was an invitation to the gênerai creditors of the Central 
Railroad & Banking Company of Georgia to intervene and assert their 
claims against the funds derived froin the sale of the "overflovi' prop- 
erty," in pursuance of which the présent appellee intervened, assert- 
ing her claim. To recover the entire amount of her demand from the 
new Company, on the view herein presented, she might hâve been 
driven to a bill in equity; but as there has been a fuU hearing in the 
présent proceeding, and the appellant has been permitted to make a 
full défense, and as the decree appealed from does full equity between 
the parties, it may well be afflrmed without further pleading. Tak- 
ing this view of the case, it is unnecessary to consider whether there 
is any trust or other fund still under control of th^ court out of which 
appellee can be paid, or whether the appellee's claim is entitled to 
considération as one in which a spécial or gênerai deposit to her 
crédit was made in the banking department of the Central Railroad 
& Banking Company of Georgia. The decree appealed from is af- 
flrmed. 



TOMPKINS V. CRAIG et al. 

(Circuit Court, B. D. Pennsylvania. May 11, 1899.) 

Equity — Multipariooskbss of Bill — Suit against Stockholders to Re- 
cover ASSBSSMENTS. 

A receiver of an insolvent lowa bank cannot maintain a suit in equity 
in a fédéral court against a number of stockholders to recover assessments 
levied under the state statute, as the liability of the défendants is sev- 
eral, arising on their contraets of subscription, each of which is a sepa- 
rate obligation, and is a légal, and not an équitable, liability. 

On Demurrer to Bill. 

A. T. Jenkins and Charles Chaimcey, for complainant. 
Tîieo. F. Jenkins, for respondents. 

McPHERSON, District Judge. The plaintiff is the receiver of an 
insolvent lowa bank, and the défendants are stockholders residing 
in this district. The bill is brought to collect an assessment of 30 
per cent, levied upon each of the défendants under the lowa statute, 
which provides that ail stockholders in corporations organized to trans- 
act a banking business shall be "individually and severally liable to 



886 93 FEDERAL REPORTER. 

the creditors of such association or corporation of which they are 
stockholders or shareholders, over and above the amount of stock by 
tlifem held therein, to an amount equal to their respective shares so 
held, for ail its liabilities accruing while they rèmained such stock- 
holders. * * *" Laws ïowa 1880, c. 208, § 1. The assessment 
wae levied by the district court of Woodbury county, and was sus- 
tained by the suprême court of the state. The report of the case 
will be found in 70 N. W. 752, and in 72 N. W. 1076: 

The bill is demurred to upon the ground of multifariousness, and we 
think the objection must prevail. The statute does not impose a joint 
but a several liability upon the défendants, and they hâve no common 
LQterest in the decree asked for by the bill. The plaintif! seeks to 
support the action upon the ground that such a proceeding will pre- 
vent a multiplicity of suite, but this is a reason in form rather than 
in substance; for, while the bill bas only one number upon the docket 
and calls itself a single proceeding, it is in reality a bundle of sepa- 
rate suite, each of which is no doubt similar in character to the others, 
but rests nevertheless upon the separate ànd distinct liability of one 
défendant The liability is légal, and not équitable. It is based up- 
on the stockholder's contract of subscription, an implied term of that 
contract being the déclaration of the statute that, a certain contingent 
liability should follow the subscription. Each contract is a separate 
obligation, and should be separately enforced. As was pointed out 
upon the argument' by the learned counsel for the défendants, this 
is not a proceeding to détermine how large the assessment should be. 
For obvious reasons, such an inquiry should be made in equity, and 
ail the stockholders should be parties. But after the rate of assess- 
ment has been fixed, and the individual liability of each stockholder 
has thus been ascertained, the enforcement of such liability is the 
proper subject of a suit at law, in which the separate rights of the 
défendant stockholder are distinctively to be considered. Flash v. 
Conn, 109 U. S. 380, 3 Sup. Ot. 263. 

It is plain, also, that each défendant may désire to set up a différent 
défense. One stockholder may hâve paid his assessment in whole 
or in part; another may seek to raise the question whether the lowa 
court had.jurisdiction to make the levy; a third may wish to attack 
the amount of the assessment; another may aver that his subscription 
was void from the beginning; and still other défenses, which need 
not be specifled, are readily conceivable. We say nothing about the 
validity of thèse défenses. Some of them may not be available, and 
others may not be successfui; but each défendant has the right to 
make whatever objection he may see fit to raise, in order that it may 
be passed upon by the court. If the défendants are numerous, as 
they are in the pending suit, it would be almost, perhaps whoUy, im- 
possible to apportion fairly the costs of hearing and of determining 
many unrelated issues. 

The analogy of similar proceedings is also against the method 
adopted by the bill in controversy. An assessment by the comptrol- 
1er of the currency upon stockholders of a national bank closely re- 
sembles the levy now before the court. So, also, does an assessment 
upon the stockholders, or the members, of an insolvent insurance com- 
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pany, under the Pennsylvania statutes. But, so far as we know, sucli 
assessments are always recovered by actions at law, brought eeparate- 
ly against eacli member or stockholder, and we see no good reason 
why the assessments now in dispute should not be sued for in the 
same way. 

The objection of multifariousness is supported by the further con- 
sidération that the plaintifl is seeking to recover, not only the assess- 
ments already referred to, but also the amount of several promissory 
notes, averred to be due by one of the défendants for money borrowed 
f rom the bank. Clearly, the other défendants hâve no connection 
with this transaction, and may properly object to the bill upon this 
ground alone. 

It may not be amiss to add that the question whether the lowa stat- 
ute imposes an obligation that can be enforced by a receiver is 
not raised by the demurrer, and has not been considered. In view 
of the rulings in Flash v. Conn, supra, referred to in Mechanics' Sav. 
Bank v. Fidelity Insurance, Trust & Safe-Deposit Co., 87 Fed. 113, 
there may perhaps be some conflict of opinion between the courts of 
lowa and the fédéral courts on this subject, but, even if the conflict 
exists, it need not now be decided which judgment should prevail. 

The demurrer to the bill must be sustained. 



KENT V. BAY SÏATE GAS CO, 
(Circuit Court, D. Delaware. May 11, 1899.) 

1. Pleading— Déclaration in Assumpsit— Spkcialty. 

A déclaration in assumpsit against a corporation, containing a spécial 
count on a written instrument executed by défendant, is not subject to 
demurrer because the copy of tlie instrument set out discloses that the at- 
testing clause is, "Witness our hands and seals," and the word "Seal" 
follows the signature; there being no allégation that it is a sealed iastru- 
ment. Whether it is in fact a specialty under the seal of the corporation 
is a matter of évidence. 

2. Practiob in Fedekal Courts — Followins State Practice. 

Kev. St. § 914, which provides that the courts of the United States 
sliall conform their practice, pleadings, and forms, and modes of proeeed- 
Ing, as near as may be, to state practice in civil cases at cominon law, 
does not bind the fédéral courts to rigidly follow ail subordinate require- 
ments of a state practice, nor abrldge their right and duty, under section 
954, to permit amendments, or to disregard niceties of form which, in 
their judgment, would unwisely incumber the administration of the law; 
and, although a state practice requires a court to décide on demurrer ail 
questions which may be so raised, a fédéral court is not required to 
adopt such practice where no substantial right of the demurrant will be 
denied by a postponement of their détermination until the trial. 

On Demurrer to Déclaration. 

Léonard E. Wales, Jr., and Eead & Petit, for plaintiff. 
Herbert H. Ward, for défendant. 

DALLAS, Circuit Judge. The déclaration in this case coniprises 
six spécial counts and the common counts. The spécial counts hâve 
been demurred to. The several causes of demurrer assigned need 
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not be considered in détail. It will sufflce to deal witb the points 
presented in the défendant'» brief . 

It la objected that the flrst three counts are bad in law, because, 
as is averred, "the foorm of action is wrong. The action is assump- 
sit, yet the counts show on their face that the foundation of the ac- 
tion is a sealed instrument." In my opinion, this objection is not 
well taken. The déclaration does not, in terms, allège the instru- 
ment to 'be under the corporate seal of the défendant ; nor is it to be 
inferred, as a conclusion of law, that it is so sealed, merely because 
the copy of the writing which is embodied in each of the counts dis- 
closes that the attesting clause is, "Witness our hands and seals this 
day," and that the word "Seal" occurs in connection with the signa- 
ture, thus: 

"Bay State Gas Oompany (Delaware) [SealJ, 
"By J. Edward Addicks, Président." 

In the case of îsTavigation Co. v. Hooper, 1(50 U. S. 514, 10 Sup. Ct. 
379, the question which is hère raised was conversely presented. The 
action was in covenant, and the final clause of the contract sued on 
was as follows: 

"In witness whereof, the parties hereto hâve hereunto set their hands and 
seals this, the day above written. 

"JaeksonvlUe, Mayport, Pablo Uailway and Navigation Company [Seai], 

"By Alexander Wallace, Président." 

The défendant demurred upon the ground, inter alla, that the déc- 
laration was in covenant, "and yet the same contains, ou the face 
thereof, and the face of the paper made part thereof, that the said 
cause of action will not lie, because the said paper is not under seal; 
that there is no seal of the défendant company to said paper." The 
suprême court assumed the theory of this demurrer to be that there 
should hâve been an averment on the face of the instrument that 
the ^eal attached on behalf of the company was its common or cor- 
porate seal, and held that the averment that the parties had set 
their hands and seals to the paper, in connection with the fact that 
the attesting clause alleged that the corporation had signed, sealed,, 
and delivered in the présence of two witnesses, who signed their 
names thereto, was, on demurrer, plainly suiflcient; that, "in the 
absence of évidence to the contrary, the scroll or rectangle contain- 
Ing the word 'Seal' will be deemed to be the proper and common 
seal of the company" ; that "a seal is not essentially of any particular 
form or figure"; and that the presumption from a copy purporting 
any form of seal wquld be that the original was duly sealed, and 
from the original, if exhibiting a scroll merely, "that the scroll was 
adopted and used by the company as its seal, for the purpose of 
executing the contract in question." What was decided is that the 
déclaration in that case, which counted in covenant, was good on 
demurrer; but it does not follow that a déclaration in assumpsit, al- 
though based upon a contract similarly attested and executed, should, 
on demurrer, be held to be bad. The point is one, not of pleading, 
but of. évidence. "In the absence of évidence to the contrary," it 
must, it is true, be presumed that the word "Seal," as it is hère writ- 
ten, was adopted and used by the Bay State Gas Company as its 
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seal; but it cannot now be assumed that proof in rebuttal of that 
presumption will not be made. The burden will be upon the plaiii- 
tifî. If he shall sustain it succ'essfully, it will appear that the form 
of action which he has adopted was well chosen. If he shall not, 
he mnst then abide the conséquence. But until the trial, the 
question does not arise, and cannot be determined. 

It is further objected that the flrst three counts are fatally de- 
fective, because, as is averred, they allège "no considération of any 
légal effect," and "do not suflficiently connect the plaintitï with the 
contract," and that the fourth, flfth, and sixth counts are bad "for 
want of légal considération, uncertainty, ambiguity, and insensibil- 
ity." Thèse propositions hâve been ably argued, and in much détail, 
but I do not deem it necessary to discuss them with particularity. 
The several counts which are said to be bad for "insensibility" are 
certain to a common intent, — their substantial meaning is manifest; 
and I do not think that on demurrer any of them should be held de- 
fective, as being founded upon a contract laclùng considération, or 
Avith which the plaintifP is not sufflciently connected. Such mat- 
ters may well be reserved for future considération, and the défend- 
ant will not by the présent action of the court be precluded from 
hereafter maintaining its position respecting them as it may be ad- 
vised. The extent of the conclusion now reached is that the counts 
do not présent defects so clearly substantial and fatal as to demand 
a présent ruling that, taking ail the facts to be admitted, they dis- 
close no cause of action. 

The learned counsel of the défendant has called attention to sec- 
tion 914 of the Eevieed Statutes, which provides that in the courts 
of the United States the practice, pleading, and forms and modes of 
proceeding in civil cases at common law shall conform as near as 
may be to those of the courts of the state within which the fédéral 
court is held, and he has assumed that, inasmuch as the courts of 
the state of Delaware still adhère to the common-law System of plead- 
ing, the old practice under that System should be rigidly applied in 
disposing of this demurrer. But thie assumption cannot be unquali- 
tiedly accepted. The législatures and the courts of many of the 
States hâve exhibited a détermination to relieve the administration 
of justice from the subtleties of ancient pleading, and by the flrst 
judiciary act of the United States (Kev. St. § 954) it was provided that 
any court of the United States "* * * may at any time permit 
either of the parties to amend any defect in the process or pleadings, 
upon such conditions as it shall, in its discrétion and by its rules 
prescribe"; and "the power and duty of the courts to allow amend- 
nients most liberally has been long established, and no practice is 
more gênerons in that regard than that of our fédéral courts." Davis 
v. Railroad Co., 32 Fed. 863. It is their duty to disregard niceties 
of form, which often stand in the way of justice, and to give judg- 
ment according as the right of the cause and matter in law shall 
appear to them; and, to this end, even a verdict may be amended. 
l'arks V. Turner, 12 How. 46. "The resuit is that the fédéral courts 
will conform the practice, pleadings, and forms, and modes of pro- 
ceeding, in civil causes in the circuit courts, as near as may be, to 
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the statutes of the states in which they are held, and to the practice 
of the courts in those states; but it.is their right and duty to reject 
any subordinate provision of the state statutes, and any rule of prac- 
tice of the state courts, which, in their judgment, will 'unwieely in- 
cumber the administration of the law, or tend to defeat the ends of 
justice in their tribunals.' " O'Connell v. Reed, 5 0. C. A. 594, 56 
Fed. 538. If the practice of the Delaware courts be to décide on 
demurrer ail questions which may be so raised, although no sub- 
stantial right of the demurrant would be denied by postponing their 
détermination until the trial, I can only say that it is a practice 
which this court, in my opinion, is not required to follow, and which, 
for the avoidance of needless incumbrance in the administration of 
the law, it should décline to adopt. The demurrer is overruled. 



BTJLLION & EXCHANGE BANK v. HBGLER. 

(Circuit Court, N. D. Oalifornia. April 18, 1899.) 

No. 12,315. 

1. FEDERAL Courts— State Laws as Rôles of Décision— Construction. 

State statutes of limitation are unifottnly recognized by fédéral courts 
and given efCect to as rules of décision, under Rev. St. § 721; and, in 
construlng and applylng them, such courts follow the décisions of the 
highest court of the state. 

3. Limitation OF Actions— Construction of Statutes — New Promise. 

Statutes of limitation are regarded faTorably as statutes of repose, 
and a writing to give a new cause of action or stay the bar of the statute 
for a renewed period must contain an express promise to pay a pre-exist- 
ing debt or an acknowledgment of a présent debt under such circum- 
stahcéS that a promise to pay may bë Inferred. A mère acknowledgment 
of the debt is insufflclent. 

3. Same-^Inférbncb of Promise to Pat from Acknowledgment of Debt. 
À writteû acknowledgment of a debt before It bas become barred by 
limitation, coupled with a statement by the debtor that he cannot pay, 
or that he does not see any chance to pay, unless he can sell some prop- 
erty, is not one from which a promise to pay can be inferred, unless it is 
shown that the stlpulated condition bas been reached. 

On Motion of Défendant for a New Trial. 

J. W. Dorsey and R. M. F. Soto, for plaintiff. 
H. C. Firebaugh, for défendant. 

MOEROW, Circuit Judge. This is an action upon two promigsory 
notes executed by the défendant in favor of the plaintiff at Carson 
City, Nev., on July 24, 1893, for |4,125 each. One of thèse notes 
was due and payable one year after date, and the other two yeafs 
after daté. With respect to the flrst of thèse notes declared upon, 
in the complaint it is alleged that afterwards, on the 25th day of 
October, 1895, the défendant, in and by an instrument in writing 
signed by him bearing date on that day, and afterwards, on the 
lOth day of December, 1896, in and by another instrument in writ- 
ing signed by him bearing date on that day, acknowledged his liability 
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and signifled his willingness, and therein and thereby did promise 
to pay the principal of said note, with the interest thereon. Tlie 
complaint was âled February i, 1897. To the cause of action based 
upon the flrst note, the défendant pleaded the statute of limitations, 
but made no défense to the cause of action based upon the second note. 
When the complaint was filed, the flrst of thèse notes, due and payable 
one year from date, had been due and payable more than two years. 
The second note, due and payable two years after date, had been due 
and payable a little over eighteen months. The statute of limita- 
tions set up as a défense to the flr-st note, provided for in the Code of 
Civil Procédure of California, is as follows: 

"Sec. 335. The periods for the commencement of actions other than for the 
recovery of real property, are as follows: * * *." 

"Sec. 339. Within two years: An action upon a contract, obligation, or lia- 
bility not founded upon an instrument of writing, or founded upon an instru- 
ment of writing executed ont of the state." 

Section 360 of the Code of Civil Procédure provides as follows: 

"No acknowledgment or promise is sufflcient évidence of a new or continu- 
mg contract by which to take the case out of the opération of this title, unless 
the same is contained In some writing signed by the party to be chargea 
thereby." 

The writing upon which the plaintiff relies as taking the flrst note 
out of the statute of limitations is contained in the following corre- 
spondence: 

T. K. Hofer, cashier of the plaintiff, wrote to the défendant the 

following letter on August 9, 1895 : 

"J. H. Hegler, Esq., San Francisco— Dear Sir: Attention is called to your 

two notes of $4,125.00 eaeh to this bank,— one due July 24, '94, and one due 

July 24, '95. The interest on thèse notes to July 24, '95, Is $1,320.00. If you 

cannot pay the principal, we should be very glad to hâve you pay the interest. 

"Yours, truly, ï. K. Hofer, Cashier." 

This letter was received by défendant at San Francisco, and replied 
to as follows: 

"San Francisco, Oct. 25th, '95. 

"T. K. Hofer, B^sq., Cashier BuUion & Exchange Bank— My Dear Sir: Hâve 
neglected answering your letter calling my attention to note and interest due 
for the reason that I expected to see Mr. Williams and talk with him about It. 
But hâve not seen him. Beg to say that I cannot pay the note or Interest 
time, nor until I can turn some realty or other property into cash, which seems 
impossible to do at présent. 

"I am very truly yours, John H. Hegler." 

Later, on November 11, 1896, Trenmor CofiQn, acting as attorney 
for plaintiff, wrote to the défendant with regard to the notes as fol- 
lows : 

"CarsoQ City, Nov. 11, 1896. 
"J. H. Hegler, Esq., 222 Haight St., San Francisco, Cal.— Dear Sir: I still 
liave your two notes, for collection, given by you to the BuUion & Exchange 
Bank on July 24th, 1893, for $4,125.00 each, due, respectively, in one and 
two years from their dates, with interest at eight per cent (8%) per annum 
from date of notes. Please be kind enough"to inform me by return mail 
when you can make a payment upon thèse notes. 

"Yours, respectfuUy, Trenmor Ooffin, 

"Atty. for B. & Ex. Bank." 
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Receiving no reply, he wrote again as follows: 
"Law Office of Treninor Ooffin. 

"CarsoE City, Nev., Not. 30, 1896. 
"J. H. Hegler, Bsq., 222 Haight St., San Francisco, Cal.— Dear Sir: On Nov. 
11 th last I wrote you oonceming your two notes givea by you to the Bullion 
& Bxchange Bank on July 24tli, 1898, for $4,125.00 each, and due in one and 
two years, respectively, after their dates, with interest at eight per cent (8%) 
per annum from date of notes, but bave as yet heard nothing from you. 
Please be kind enough to advise me wben you can make a payment upon tliese 
notes, and oblige 

"Yours, respectfully, -Trennior Ooifin, 

"Atty. for B. & Ex. Bank." 
To this the défendant replied: 

"San Francisco, Cal., Dec. lOtb, 189G. 
"Trenmor Coffln, Esq., Carson, Nev.— My Dear Sir: Yours of the llth and 
30th ult. reached me nearly at the same tinie, the former having followed me 
to the North and return. I penciled you a few Unes on receipt just as I was 
leaving the city. Referring to the notes, I don't see any chance for me to 
pay anything on them just now, nor for certain until I can sell some realty. 
When I can do this, I can pay you at least a part. You may remember our 
taik on this matter on a former occasion. I saw Mr. Williams not long ago. 
Had qulte a talk with him then. But he kindly did not remind me of my 
notes. 

"Truly yours, J. H. Hegler." 

Upon this évidence, judgment was ordered entered in favor of 
the plaintiff on both notes. Défendant moves for a new trial on 
the ground of error in entering a judgment in favor of the plain- 
tiff on the first note, for the reason that the statute of limitations 
had run and constituted a complète bar at the time the action was 
commenced; and, in support of the motion, it is contended — First, 
that the letters in évidence are too equivoeal, vague, and indeter- 
minate to constitute an acknowledgment from which a promise 
may be inferred, as required by law; and, second, if it amounts to 
a promise at ail, it is conditional, and it is not claimed that the con- 
dition has been complied with. 

It is provided in section 721 "of the Eevised Statutes of the United 
States : 

"The laws of the several states, except where the constitution, treaties, or 
statutes of the United States otherwise requlre or provide, shall be regarded 
as rules of décision in trials at common law, in the courts of the United States, 
in cases where they apply." 

No laws of the several states hâve been more steadfastly or 
more often recognized by the courts of the United States as rules of 
décision tban staftutes of limitation of actions, as enacted by the 
législatures of the states and as eonstrued bv their highest courts. 
Bauserman v. Blunt, 147 U. S. 647, 652, 13 Su p. Ct. 466; Metcalf v. 
Watertown, 153 U. S. 671, 14 Sup. Ct. 947; Campbell v. Citv of 
Haverhill, 155 U. S. 610, 614, 15 Sup. Ct. 217. For the deterniina- 
tion of the question at issue in this case we must therefore look to 
the décisions of the suprême court of California. 

The plaintiff relies upon the récent case of Southern Pac. Co. v. 
Presser, in the suprême court (52 Pac. 836, in department, and 55 
Pac. 145, in bank), as establishing a doctrine in this state uuder 
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which tiie letters in the présent case must be held as containing a 
suflScient acknowledgment and promise to interrapt the running 
of the statute of limitations. In that case the letter was as fol- 
lows: 

"Dear Sir: Eeferring to that traction engine at Auburn, owned by me, and 
moi'tgaged to S. P. Ce, I hâve not been able to sell it. * * * Now, sir, 
can't you give me a chance to pay you in work? The Co. employa many men, 
and. if you choose, you can procure some employment for me. I hâve a siel< 
family, and am hard up personally, and need worli, and want to pay you, be- 
sides. * * * W. S. Prosser." 

Witli respect to the sufficiency of the acknowledgment eontained 
in this letter to give the debt a new life, the court declared the law 
to be as follows : 

"Tlie distinct and unqualifled admission of an existing debt eontained in a 
writing signed by the party to be charged, and without intimation of an in- 
tent to refuse payment thereof, suffices to establish the debt to wliich the con- 
tract relates as a continuing contract, and to interrupt the running of the 
statute of limitations against the same. From such an acknowledgment the 
law implies a promise to pay. Code Civ. Proc. § 360; McCormick v. Brown, 
36 Cal. 180, 184, 185; Biddel v. Brizzolara, 56 Cal. 374; Tuggle v. Minor, 76 
Cal. 96, 18 Pac. ISl; Wood, Lim. Act. §§ 68, 85." 

The court held that the letter in question was an unqualified ad- 
mission of an existing debt which défendant desired to pay, and 
also a request for leave to pay in a manner more convenient to the 
writer than that provided in the original contract; and that the 
suggestion of a peculiar mode of payment, not being proposed as a 
condition of the acknowledgment, did not impair the efEect of the 
admission. 

A second question in this case was whether, assuming that the 
written acknowledgment of the debt was sufficient to prevent the 
bar of the statute as to the personal obligation, it was such an 
instrument as is essential to create, renew, or extend a mortgage. 
The court was of the opinion that the question whether the lien of the 
mortgage was extinguished depended upon the further question 
whether the action was based upon the original obligation, or upon a 
new promise implied from the written acknowledgment of the debt. 
The court, speaking through the chief justice, says: 

"A wide diversity of opinion upon this point may be discovered in the re- 
ported décisions of this court; but it is to be observed that thèse expressions 
of opinion were generally unnecessary, and hâve generally ignored the dis- 
tinction between a new promise made before, and one made after, the atafuto 
has run. This distinction is very clearly stated in section 81, Wood, Lim. 
Act., as follows: 'The distinction between the acknowledgment of a debt 
before, and one after, the statute has run, consists merely in its efCeet upon 
the debt and the remedy. An acknowledgment or promise made before the 
statute has run vitalizes the old debt for another statutory period, datlng from 
the time of the acknowledgment or promise, while an acknowledgment made 
after the statute has run gives a new cause of action, for which the old debt is 
a considération.' This distinction seems to be recognized in the phrase, 'new 
or continuing contract.' in section 360. Code Civ. Proc, and is ciearly stated 
by Mr. ,7ustice Khorips in his opinion in McCormiclv v. Brown, ,36 Cal. 184, as 
foilows; 'Tiiere are two ultimate tacts that ma.v be proved in the mode pre- 
scribed.— a continuing contract. and a new contract. The acknowledgment 
or promise made while the contract is a subsisting liability establishes a con- 
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tlnuing eontract, and, when made after the bar of tlie statute, a new contract 
Is created.' " 



The distinction hère drawn between an acknowled^ment or implied 
promise with respect to an existing debt snfflcient to continue it for 
another statutory period of limitation and an express promise made 
after the statute has run^ sufflcient to create a new côntra«t, was for 
the purpose of determining whether the lien of the chattel mortgage 
remained as security for the payment of the debt. If the original 
debt had been merely continued, then the mortgage lien remained 
as security for its payment; but if, on the other hand, the remedy for 
the enforcement of its payment had terminated and there was a new 
promise to pay the debt, then it folio wed that, as the mortgage had 
not been given as security for the new contract, there could be no fore- 
closure of the lien. It was accordingly held that, as the original debt 
had been continued while the statute was still running, the mortgage 
lien remained as security for ita payment. This distinction was also 
necessarily involved in the question whether the acknowledgment or 
promise was sufficient to take the case out of the opération of the stat- 
ute; and, as that is the question at issue in the présent case, the dis- 
tinction is to be observed, and the law upon the subject followed, as 
far as it may be applicable to the facts of the case. But this is not 
the only rule of construction resorted to by the courts in determining 
the character of the acknowledgment or promise that will continue 
an existing debt for another, period of limitation. It is now well es- 
tablished by the authorities that the statute of limitations is to be up- 
held and enforced, not as arising merely upon the presumption that 
from the lapse of time the debt has been paid or released, but upon 
the broad ground that it is a statute of repose, for the peace and wel- 
fare of society, and is therefore to be regarded favorably. Bell v. 
Morrison,;! Pet. 351, 360; McCluny v. Silliman, 3 Pet. 270, 279; Shep- 
herd v. Thompson, 122 XJ. S. 231, 234, 7 Sup. Ct. 1229; Gampbell v. 
City of Haverhill, 155 U. S. 610, 617, 15 Sup. Gt. 217; Spring v. Grav, 
5 MasoDj 305, 22 Fed. Cas. 978, 984; McCormick v. Brown, 36 CaL 
180, 184. If the statute were to be enforced upon the theory that 
it merely fixes a period of time, the running of which establishes a 
presumption of payment, then any promise or acknowledgment in 
writing that would justify the inference that the debt had not been 
paid would be sufficient to remove the presumption of payment and 
flx a new period for the running of the statute, whether the contract 
is a subsisting liability or not. But if, on the other hand, the statute 
is one of repose, then it is clear that the writing that will bar the 
statute shpuld contain an eipress promise to pay a pre-existing debt, 
or acknowledge the existence of a présent debt under such circum- 
stances that a promise to pay it can be inferred. Moreover, the stat- 
ute requiring that the acknowledgment or promise to be sufficient évi- 
dence of a new or continuing contract should be in writing did not 
originate in Lord Tenderden's act (9 Geo. IV. c. 14) in a purpose to 
establish a new rule with respect to the character of the acknowledg- 
ment or promise, but to provide the kind of évidence by which the ac- 
knowledgment or promise should be proved; and it was never under- 
stood by the English courts that this act established the proposition 
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that a mere acknowledgment of a debt was sufficient to interrupt the 
running of the statute of limitation. Shepherd v. Thompson, 122 U. S. 
231, 238, 7 Sup. Ct. 1229; Biddel v. Brizzolara, 56 Cal. 374, 380. 

In this last case the plaintilï relied upon a written aclmowledgmeni 
made by the défendant before the statute had run upon the original 
debt. The acknowledgment of the debt was contained in an agree- 
ment with another person wherein the payment of the debt was to be 
made by the latter. The court held that this acknowledgment was 
not sulHcient; that the writing must contain an express promise or 
acknowledgment of the debt as an existing debt from which a promise 
may be inferred, — citing McOormick v. Brown, 36 Cal. 180; Farrell 
V. Palmer, Id. 187; Bell v. Morrison, 1 Pet. 362. 

In the présent case the défendant in his flrst letter says: "Beg to 
say that I cannot pay the note or interest time, nor until I can turn 
some realty or other property into cash, which seems impossible to do 
at présent;" and in the second: "I don't see any chance for me to 
pay anything on them just now, nor for certain until I can sell some 
realty. When I can do this, I can pay you at least a part." There 
is an acknowledgment in both of thèse letters that the défendant is 
indebted to the plaintiiï ; but in neither case is it an acknowledgment 
from which a promise to pay the debt can be inferred. In other 
words, it is not an unqualifled acknowledgment, since it is accompanied 
with the condition that he cannot pay, or he does not see any chance 
to pay, unless he can turn some realty or other property Into cash; 
and there is no évidence that this condition has been reached. 

It is clear that upon this évidence the court was in error in award- 
ing a judgmènt in favor of the plaintiff on both notes. The défendant 
is entitled to a new trial. 



HANCHETT v. HUMPHREY et al. 

(Circuit Court, D.' Nevada. April 11, 1899.) 

No. 660. 

1. CosTs— Fées of Witnessbs— Voluntart Attendance, 

A witness who in good faith attends the court, whether In obédience 
to a subpœna or at the request of a party, is to be considered as attending 
"pursuant to law," within the meaning of Eev. St. § 848; and a successful 
party is entitled to recover as costs the légal amount paid a witness who 
attends voluntariiy, the sanie as though he had been legally subpœnaed. 

2. SaMB— MlLEAGE OF WlTNESSES— LIMITATION AS TO DISTANCE. 

Mlleage is taxable for a witness in a fédéral court from any point or 
for any distance that could be reached by a subpœna, vlz. from any point 
within the district, and for a distance of 100 miles if the witness cornes 
from a point at a greater distance and wlthout the district 

On Appeal from Taxation of Costs. 

Eeddy, Campbell & Metson and Torreyson & Summerfield, for plain- 
tiff. • 
M. A. Murphy, for défendants. 

HAWLEY, District Judge (orally). The mémorandum of costs in 
this case contained charges for three witnesses "100 miles and re- 
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tusn." Two of them resided without the state at a greater distance 
than 100 miles, and one within the state at a distance of 100 miles, 
î^either of thèse witnesses were served with subpœna, but came volun- 
tarily, at the request of the plaintiff, The clerk, following the ruling 
of Sawyer, Circuit Judge, in Spaulding v. Tucker, 2 Sawy. 50, Fed. 
Cas. No. 13,221, and Haines v. McLaughlin, 29 Fed. 70, disallowed 
thèse charges. When my attention was flrst called to this matter, 
several years ago, I informed the clerk that I entertained a différent 
opinion; but, inasmuch as the circuit judge had announced the rule, 
it was, perhaps, better to follow it, and it has been ever since, pro 
forma, adhered to. Judge Eoss, without regard to his own views 
upon the subject, pursued this course in Lillienthal v. Kailway Co., 
61 Fed. 622. The question, however, has often presented itself to 
my mind whether such rulings were fair to litigants and in conform- 
ity with Sound reason, equity, or justice. Thèse questions I hâve, in 
my own mind, always answered in the négative. My individual yiews 
were expressed in Meagher v. Van Zandt, 18 Nev. 236, 2 Pac. 60, 
and hâve never been changea. I am of opinion that witnesses may 
be required to attend court by agreement, or by the request of a 
party, without the service of a subpœna; and, if they do so attend, 
they can collect their fées for mileage and attendance from the 
party at whose request they were required to attend. Fées thus paid 
would, it seems to me, be a necessary disbursement in the action, 
which could, under the provisions of the Revised Statutes, be tàxed 
as disbursement costs against the defeated party. Such attendance 
would be as "pursuant to law" as if the witnesses had been regu- 
larly subpœnaed. It is, of course, true that the statutory means of 
compelling the attendance of witnesses is by subpœna. But what 
right has the defeated party to complain because the other party 
caused his witnesses to come without a subpœna, and thereby saved 
expense? If a subpœna was served, the winning party could re- 
cover, not only the mileage of the witnesses, but the costs and ex- 
penses incurred in subpœnaing them ; and thèse costs might, in many 
cases, be much greater than the mileage of the witnesses allowed 
by the United States statute. Tlie objection to allowance of mileage 
because no subpœna is served, ground down to the common sensé of 
tiie question, is that the winning party ought not to collect any dis- 
bursements he necessarily incurred by paying the légal fées of the 
witnesses because he did not go to the further expense of having 
them subpœnaed. Such reason does not appear to me to be sound. 
Its tone is not judicial, and its logicis certainly faulty, and the resuit, 
if continued, would lead to uunecessary expense to litigants, and 
ought not to be adhered to any longer. It is time to call a hait. If a 
mistake has been made, why not correct it, without waiting for an 
authoritative décision from the circuit court of appeals or from the 
suprême court? The question may never reach either of said courts. 
Is it not, therefore, better to follow a well-recognized and sound prin-. 
ciple of law, than to blindly adhère to a précèdent simply because 
it was made in your own circuit? 

Upon a eareful review of ail the décisions in the national courts, 
it is manifest that the great weight of authority and of reason is 
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opposed to tke conclusions heretofore followed in this circuit. !Not- 
withstanding some conflict in the earlier cases, the law is now well 
settled that a witness who in good faith attends the court, whether 
he cornes in obédience to a subpœna or at the mère request of a 
party, plaintifE or défendant, is to be considered as attending "pur- 
suant to law," within the meaning of. those words as used in section 
848, Kev. St., and is entitled to his fées and mileage; and the party 
for whom be attends is entitled to recover costs for the légal amounts 
paid such witness, the same as if be bad been legally subpœnaed. 
Andersen v. Moe, 1 Abb. (U. S.) 299, Fed. Cas. No. 359; Oummings 
V. Plaster Co., 6 Blatchf . 509, Fed. Cas. No. 3,473 ; Dennis v. Eddv, 
12 Blatchf. 195, Fed. Cas. No. 3,793; U. S. v. Sanborn, 28 Fed. 299, 
304; The Vernon, 36 Fed. 113, 116; The Syracuse, Id. 830; In re 
Williams, 37 Fed. 325; Eastman v. Sherry, Id. 845; Burrow v. Rail- 
road Co., 54 Fed. 278; Pinson v. Eailroad Co., Id. 404; SIoss Iron & 
Steel Co. V. South Carolina G. R. Co., 75 Fed. 106. 

In Eastman v. Sherry, Jenkins, Circuit Judge, after referring to the 
conflict in the authorities as to whether the mileage of witnesses who 
attended the trial voluntarily without subpœna could be charged for, 
said: 

"It needs only to state the conclusions to which my mind is coustrained 
upon a careful considération of the questions. The conclusion that a witness 
attends 'pursuant to law' only when présent in obédience to a subpœna is. 
to my thinking, quite too narrow a construction of the statute. ïhe object 
of the law is to reimburse the prevailing party for the necessary expenses of 
his évidence. ïhe only purpose of the writ is to compel atteudance. But, 
voluntarily attending, the witness is clothed with ail the immunities of a wit- 
ness served with process. He subjects himself to the jurisdiction of the 
court, and, when sworn, is subject to like penalties and protection as one 
attending in obédience to a writ. He attends pursuant to law when he sub- 
jects himself to the law. He waives the formai service of the writ. That is 
a matter personai to himself and to the party who calls him." 

In Sloss Iron & Steel Co. v. South Carolina G. R. Co., Simonton, 
Circuit Judge, referring to Spaulding v. Tucker, and the other cases 
that hold that the subpœna is necessary in order to authorize the 
taxation of costs, said: 

"With déférence, I eannot concur in this view. The costs of witnesses are a 
part of bis disbursements, to which the successful party is entitled. The pur- 
pose of the subpœna is to enforce attendance. If it be disobeyed, the party 
summoned can be attached; but, if he attend without compulsion, he is en- 
titied to compensation. This is the conclusion reached by Mr. Justice Gray, 
on circuit, in U. S. v. Sanborn, 28 Ped. 302, and was coucurred in by Mr. 
Justice Brown (then district judge) in The Vernon, 3G Fed. ll(j. In the con- 
flict of persuasive authority, the two cases just cited wlU be followed." 

There is some conflict of authority as to whether witnesses who 
live within the district, but over 100 miles distant from the place 
where the court is held, can charge mileage for a distance of over 
100 miles. Some of the courts hâve held that the mileage ought to be 
conflned to 100 miles, for the reason that section 863, Rev. St., pro- 
vides for the taking of the testimony of any witness by déposition de 
bene esse when the witness lives at a greater distance from the place 
of trial than 100 miles. The true rule upon this subject, as gleaned 
from ail the authorities, is substantially to the effeet that the acts 
of congress were intended to, and do, allow mileage to witnesses to 
93 F.— 57 
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the full estent of the distance that could be legally reached by eub- 
pœna, viz. at any place within the district, or at any point without the 
district to the extent of 100 miles from th« place vchere the court 
is held. Anon, 5 Blatchf. 134, Fed. Cas. Nô. 432; Beckwith t. Easton, 4 
Ben. 357, Fed. Cas. No. 1,212; Drëskill v. Parish, 5 McLean, 241, Fed. 
Cas. No. 4,076; The Léo, 5 Ben, 486, Fed. Cas. No. 8,252; Spaulding 
V. Tiicker, 2 Sawy. 50, Fed. Cas. No. 13,221; Buffalo Ins. Co. v. Provi- 
dence & Stonington S. S. Co., 29 Fed. 237j The Vemon, 36 Fed. 113; 
Eastman v. Sherry, 37 Fed. 844; Burrow v. Railroad Co., 54 Fed. 
278, 282; Pinson v. Eaikoad Co., Id. 464; Hunter v. Eussell, 59 Fed. 
964, 966. 

In Hunter v. Bussell, District Judge Knowles, with référence to the 
right of a party to coUect mileage for his witnesses residing within 
the district over 100 miles from the place where the court is held, 
said: 

"In tbe case of Prouty Y. Draper, 2 Story, 199, Fed. Cas. No. 11,44T, this 
section [863] came up for considération. * * • In thls the dlstingnlshed 
Justice Story held that the taklng of a déposition under that section was a 
privilège tp be exercised at the option of the party desirlng the évidence of a 
witness livlng more than lOO miles from the place of trial, and that the op- 
posite party had no right to demand that, under Bueh clrcumstances, a dépo- 
sition should be taken. Havlng, then, the right to compel the attendance of a 
witness from any point -within the district, and havlng the option to take a 
déposition If livlng at the distance named, It does not seem to me to be golng 
too far to hold that, if the Utigant does not exercise the option to take the 
évidence of hls witness by déposition, he can reeover for what he Is compelled 
to pay hls witness by law as traveling fées." 

In Pinson v. Bailroad Co., Philips, District Judge, with respect to 
the question raised as to the right of witnesses to mileage when they 
come from without the state a greater distance than 100 miles, ai ter 
quoting the provisions of section 876, Rev. St., said: 

"This question was thoroughly considered in the case of The Vernon, supra, 
by Judge Browh, now one of the assoclate Justices of the suprême court, 
who maintains that, where the witness cornes from without the state, at a 
greater distance than 100 miles, he is entitled to clalm for mileage for the 
distance of 100 miles, and no more, and, of conséquence, hls per dlems. On 
considération, I am of the opinion that this Is a proper and équitable construc- 
tion of the Btîitute. While It is true the party calUng thé witness has the 
right, under section 863 of the statute, to take hls déposition de bene esse, 
he ought not, In justice, in every case to be held to that course, at the rlsk 
of paylng the eUtlre eost of the witnesses for Personal attendance. Every 
lawyer and court knows, from observation and expérience, the importance and 
advantage, and sometimes the necessity, of the personal présence of the wit- 
ness at the trial. It Is sometimes difficult and impossible ta get so full, ex- 
plicit, and perspicuous a statemént of facts from the witness through a dépo- 
sition as it Is by hls examlnation before court and Jury. Questions and inci- 
dents of facts may arise on the trial, which could not be reasonably antlci- 
pated by the party taklng the déposition in advance, which could be succès»- 
fully and truthfully met by the witness when présent in court. The party 
ought, as a matter of right, If he préféra to bave the Personal attendance of 
the witness, to be permitted to bring him at hls own expense to the point of 
100 miles distant from the court, and hâve the cost of mileage therefrom to 
the court taxed the same as If the witness reslded within the 100 miles." 

The clerk is authorized to tax the mileage for the three witnesses 
as costs herein. In ail other respects the action of the clerk is ap- 
proved. 
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SMYTH V. NEW OKLEANS CANAL & BANKING CO. et al, 

(Circuit Court o£ Appéals, Fifth Circuit. March 14, 1899.) 

No. 676. 

1. Evidence— Ancient Records— Sufficiency of Authentication. 

To prove a French grant of land In Louisiana,, clalmed to liave been 
made in 1757, and by a second conarmatory grant in 1704, there were 
offered in évidence from tlie proper custody a number of sheets from a 
record book, of ancient appearance, wliose edges and corners liad been 
burned, bearing watermarks and stains, and containing, in a more or 
less legibie Frencli writing, what purported to be tlie proceedings relating 
to such grants, including the formai grants tliemselves. It was shown 
hlstorlcally that there existed as a part of tlie Spanisli archives o£ the 
province of Louisiana a séries of books, called "registers of grants," con- 
taining records of grants or concessions of lands in the province by botbt 
the Spanish and French authoritles, and that such books, on the cession 
of tlie territory, were transferred to the authorities of the United States, 
and subsequently became, and were made by law, a part of the records of 
the land office at New Orléans, and that there was a fire in such land 
office in 1865, in which the greater part of the records were destroyed, 
and the remainder damaged by flre and water. The sheets ofCered were 
identifled as a part of one of the books rescued from such flre in a 
damaged condition. There was further offered in évidence a certlfled copy 
of each of said grants, made by the register of the land office at New 
Orlean.9 in 1854 and 1855, respectively, and a certlfled copy of the original 
grant of 1757, made by the secretary of the Spanish colonial governor In 
1795. Thèse copies corresponded with each other as to the pages of the 
record from which they purported to hâve been made, and in their con- 
tents with each other and with the sheets offered in évidence. Held. 
that such sheets were sufficiently autbenticated to render them admissible 
In évidence. 

3. Same — French Gbant of Lands — Sufpicienct of Pkoof. 

Such sheets, together with the certlfled copies, constituted sufflcient évi- 
dence that the grants therein referred to were made. 

3. Same— Ancient Documents — Pkoof of Opficbr's Signature. 

The signature to a certiflcate, purporting to hâve been made in 1795, 
which recites that the signer is the secretary of the Spanish government 
of the Louisiana colony, and that the paper to which it is attached is a 
copy of a public record in his custody as such secretary, wlll be pre- 
sumed genuine, where it is historically known that the person whose name 
is signed was such secretary at the time, and is fully autbenticated by 
the testimony of experts, showing its genuineness by comparison with 
the signatures to other documents executed by such officer before a notary 
public. 

4. Same— Record of French Grant in Lodibiana. 

The fact that a French grant of lands in Louisiana was dated in 1764, 
after the cession of the territory to Spaln, does not render the record of 
such grant inadmissible as an évidence of title, as it may be shown to 
hâve been ratifled or recognized by Spain, or by France after again ac- 
quiring possession. 

6. EjECTMENT— ISSDKS— MaTERIALITT OF EVIDENCE. 

In ejectment, where proof of a prior grant, pleaded by défendant, 
would of itself render plaintifE's daim of tltle invalid, the failure of de- 
fendant to connect his own title with such grant is immaterial; and the 
admission of incompétent évidence offered for that purpose by défendant is 
not prejudicial to plaintiff, who can only recover upon his own title. 
6. Evidence— SuRVB Y — Official Récognition. 

The Trudeau survey of a tract of land near New Orléans, made in 1791, 
if not originally of an officiai character, has become so by Its repeated 
récognition by the authorities of the United States in dealing with lands 
affected thereby, and, belng among the records of the land office at New 
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Orléans, when produced by the offlcers liaving It in custody, Is admis- 
sible in évidence, together with the procès verbal therèof. 

7. Fbbnch and Spanish Land Qrants in Lodisiana — Nbcbssity of Conïik- 

MATION. 

Grants of lands in Louislana, made by the former soverelgns, which 
vcere perfect and complète at the time of the cession of the territory to 
the United States, did not require confirmation by this government to give 
them vaiidity or entltle them to récognition by the courts of the United 
States. The varlous acts of congress relating to the confirmation of such 
grants appUed only to those which were inchoate or had not been perfected. 

8. EviDBNCB— Ancient WiM. — Pkoop OF Probatb. 

A will under which possession of valuable lands has been held, im- 
provements made, and other acts of ownershlp exercised for a hundred 
years, will be presumed to hâve been duly probated, and is admissible in 
évidence as a muniment of title without proof of such fact. 

9. Public Lands — Sukvbys of Foreign Ghants. 

The secretary of the interior, on a final détermination in favor of the 
vaiidity of a French or Spanish grant of lands In Louislana prier to Its 
cession to the United States, has authorlty to set aside former surveys of 
the land made by the land department, ^nd to cause a new survey of the 
grant to be made; and this action is concluslve on the courts, so far as 
relates to the location and boundaries of the grant fixed by the survey, 
though not as to its vaiidity or Its binding efCect under the treaty of 
cession. 

10. Ejectmbnt— Défense— RiGHT to Attack Validitt of Patent. 

It is open to a défendant in ejectment in a fédéral court to defeat the 
plaintlff's tltle, derived through a patent or grant from a state, by proving 
that the state was without jurisdietion to make such conveyance or grant, 
as that it had no title or right to the lands; and where plaintiff claimed 
under the state of Louislana, which in turn claimed title through the 
swamp-land grants of congress, proof that the lands had been tlip sub- 
ject of a valid and completed grant by the French authorlties, while the 
soverelgns of the country, and had been claimed and held under such 
grant ever since, and hence never became public lands of the United 
States, constitutes a complète défense to the action. 

11. Trial — Direction of Verdict. 

When the évidence given at the trial, with ail the inferences which the 
jury could justifiably draw from it, is insufflclent to sustain a verdict for 
plaintiff, the court may properly direct a verdict for défendant. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

J. E. Beckwith, J. Ward Gurley, and D. G. Mellen, for plaintiff in 
error. 

J. L. Bradford and Branch K. Miller, for défendant in error New 
Orléans & Canal Banking Co. 

J. P. Blair and Greo. Denegre, for défendant in error New Orléans 
City & Lake Ey. Co. 

Girault Farrar and Gustave Lemle, for défendants in error Illinois 
Cent. E. Co. and Yazoo & M. V. B. Co. 

Before PABDEE, Circuit Judge, and BOAEMAN and SWAYNE, 
District Judges. 

SWAYNE, District Judge. The plaintiff in error, Andrew W. 
Smyth, who "was the plaintiff below, brings this cause hère upon a 
writ of error from the circuit court of the TJnited States for the East- 
ern district of Louisiana, to recover certain real estate situate in said 
district 
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The pétition avers that said plaintiff is tlie lawful owner of lands 
in township 12 S., range 11 E., Southeastern land district of Louisi- 
ana, east of the Mississippi river, describing it as follows: Sec- 
tions 8, 15, and 17; lots, 1, 2, 3, 4, 5, 6, 7, 8, 9, and 10, in section 20; 
sections 22, 25, and 28; lots 6, 1, 8, 9, 10, and 11, in section 29; and 
sections 30, 31, 32, and 33, — alleged to contain in the aggregate 
2,295 acres ; also lots 11 and 12, in section 20, and lots 1, 2, 3, and 4, 
in section 29, alleged to contain 19,659 acres more; the total amount 
being 2,357.87 acres. And the pétition further avers that the New 
Orléans Canal & Banking Company (now the Canal Bank) claims to 
hâve had title to nearly ail of said lands under pretended copies af 
alleged concessions made by French authority to Louis C. Le Breton 
on October 6, 1757, and on February 15, 1764, and has from time to 
time sold the certain designated portions to the other défendants 
named in the pétition, — the Métairie Cemetery Association, the New 
Orléans City & Lake Éailroad Company, the Illinois Central Eailroad 
Company, the Louisville, Xew Orléans & Texas Railroad Company, 
and George L. Bright, who are wrongfully in possession, and claiming 
the designated respective portions of said land under and by virtue 
of purchases made by them from the New Orléans Canal & Banking 
Company, which last-named corapany is wrongfully in possession of 
most, if not ail, of the other portions of said land. And the pétition 
proceeds to aver that thèse lands are within and a part of the province 
of the territory of Louisiana which passed to the United States of 
America under and by virtue of the treaty of Paris on the 30th day 
of April, 1803, between the French republic and the United States of 
America; that by the acts of congress approved March 2, 1849. and 
September 28, 1850, said lands were granted, selected, and duly listed 
to the state of Louisiana; that on the 22d day of June, 1872, an of- 
ficiai survey of the said lands was approved by the surveyor gênerai 
of the United States, and the said lands were subsequently listed as 
swamp lands, inuring to the state of Louisiana in accordance with the 
said acts of congress; that on the llth day of July, 1873, the plaintiff 
acquired the said lands by purcliase from the state of Louisiana, and 
subsequently, on the 5th day of January, 1882, plaintiff located, under 
act of congress of May 20, 1826, indemnity school warrant No. 3,778, 
N. S. D., on lots 11 and 12 of section 20, and lots 1, 2, 3, and 4 of section 
29, and received certiflcate of purchase No. 1,230, N. S. D., and pat- 
ents Nos. 1,873, 1,889, and 1,890, issued by the state of Louisiana, 
and also state warrant and certiflcate of location, dated January 5, 
1882, from the United States land office at New Orléans; that the 
patents so issued to the plaintiff covered 1.494.85 acres of said lands, 
and the patents for the remainder of said lands were withheld by 
décision of the land department of the United States on the 9th day of 
November, 1887, until the validity of said alleged French grantsset 
up by the défendants should be determined. The pétition then pro- 
ceeds to aver that if the said pretended French grants ever existed, 
which is denied, they were incomplète, invalid, and of no force or efïect 
under and by virtue of the treaties made between this and the 
French government, and that the défendants hâve no rights under 
said alleged grants, nor any title emanating therefrom. The instant 
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suit, as s^t fortli, in the pétition, is against th.e folio wing défendants, 
and for tlië following lands: (1) The Canal Bank, for sections 8, 15, 
17, and ïôts i; 2, 3, 4, 5, 6, 7, 8, 9, and 10 of section 20; sections 22, 
25, and 28, aiid lots 6, 7, 8, 9, 10, and H of section 29; sections 30, 
31, 32, and â3; or for such portions therepf as were not allegcA to be 
in the possession of the other défendants, viz.: (2) The Métairie 
Cemetery Association, for "a portion of Sections 20 and 29." (3) The 
New brïeâns City & Lakè Eailroad Company, for "portions of sec- 
tions 8, 17, and 20." (4) The Illinois Central Eailroad Company, for 
'lot 2 of section 33, and portions of sections 29, 80, and 32." (5) The 
Louisvillé, New Orléans & Texas Kailroad Company, for "portions of 
sections 31 and 32." (6) George L. Bright, for "portions of lots 1, 2, 3, 
and 4 of section 29." The pétition further avers that the dispute be- 
tween the plaintifï and défendants, relative to the validity of plaintiff's 
title to said land, arises under the constitution and laws of the United 
States and the Ifrench republic, and the interprétation of the laws 
of the United States and the treaties made nnder authority thereof, 
and the plaintiflPs title to the said lands is necessarily involved in the 
détermination of the issues in the case; that the défendants are with- 
out title to said lands, or any part tliereof; that ail claims set up 
thereto by them are illégal, null, and void, and operate as a cloud on 
pefitioner's title, and cause him great darnage, loss, and injury; and 
the plaintiff prays for a judgment, recoghizing the validity of his title, 
and canceling ail the alleged claims of défendants, and condemning 
them to deliver possession of the lands to the plaintiff. 

The answèr of the New Orléans Canal & Banking Company, after 
pleading the gênerai issue, set up the validity of the two grants of the 
French government attâcked by the plaintiff. In détail it set ont the 
history of its title. It declared that in the year 1732, one De La 
Freniere petitioned Bienville and Salinon, then respective governor 
and commissary director of the province of Louisiana, and the proper 
authorities of the king of France in the colony, for the grant of a 
"vacherie," or large extent of land along Bayou De La Métairie, hav- 
ing about 53 or 54 arpents thereon, and extending in depth about 50 
arpents to the shore of Lake Pontchartrain ; that this pétition was 
granted on or about October 25, 1738, on condition that part of the 
land petitioned for, being that towards the west, having 12 arpents 
front on the bayou, should belong to the succession of one Beaulieu; 
that the applicant, De la Freniere, then owned a plantation on the 
Mississippi river of the usual depth of 40 arpents, and that the object 
of his application was manifestly to obtain land in its rear for the 
purpose of pasturing; that it originally had acquired and held in 
good faith nearly ail the land in controversy, under two complète, 
valid French grants, made to Louis C. Le Breton, one October 6, 1757, 
the other Febniary 15, 1764; that the grant of 1764 was a confiiina- 
tion of a grant of the same land, made in 1738, to one De La Freniere, 
of the Vacherie tract proper, having 53 or 54 arpents in width east 
and west, and 60 arpents in depth north and south, extending to Lake 
Pontchartrain ; that the grant of 1764 was also a regrant or confirma- 
tion of the grant of 1757, which included the triangular tract in the 
rear of the plantations on the river, and extending in depth to the 
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Southern limits of the Vacherie tract; that thèse were public, notori- 
ous grants, duly severed from the domain of France and Spain, re- 
spected by the public colonial authorities of both those governments, 
and made the bases of many sales and transfers by or before some of 
them, the chief of which sales, etc., constituting the chain of title 
in the bank, are minutely set forth; that the survey of such lands by 
Sulakowski as public lands of the United States was "utterly erro- 
neous and illégal ab initio," and had been, in appropriate proceedings, 
taken contradictorily with the state of Louisiana and plaiotiff, so held 
by the interior department of the United States, and said survey an- 
nulled and set aside, and said grants by said authority duly surveyed 
and located; that said lands were net swamp and overflowed, but 
chiefly high and fit for cultivation; that canals, shell roads, race- 
tracks, cemeteries, riding parks, etc., covered much of them; that 
said lands were not lands of the United States, swamp or high, when 
the swamp-land grants to the state were made in 1849 and 1850, and 
hence did not pass to the state under said grants; that if they did so 
pass, or any part thereof, the alleged sales to plaintifl of the same 
as tidal overflow lands, at 25 cents per acre, were null and void; that 
the sélection of said lands as swamp land, inuring to the state under 
said grants of 1849 and 1850, had ail been canceled and annulled by 
the secretary of the interior; that as to lots 11 and 12 of section 20, 
and lots 1, 2, 3, and 4 of section 29 (the Métairie racecourse and 
cemetery tract, containing 196.59 acres), the pretended location there- 
on of a school warrant was void, and had been so declared by the 
secretary on valid grounds, etc. Finally, the answer pleaded the 
prescriptions of 10 and 30 years, supported by 150 years' peaceable 
iwssession under just titles, etc., by the bank and its authors and 
vendees. 

The bank, by flrst supplemental answer, filed April 17, 1895, plead- 
ed the fédéral sur\'ey of the grants of 1757 and 1704, made by the 
United States in 1884. It also pleaded title to part of the land sued 
for under a grant made by Spain to J. lî. Macarty, December 22, 
1795, with confirmation by the United States, setting forth its de- 
raignment of title thereunder; also under a grant or sale of the 
Jesuits' property, made by France, August 18, 1763, and likewise 
setting forth its deraignment of title under the same; alleged that 
ail thèse grants — to Le Breton in 1757 and 1764, to Macarty in 
1795, and of the Jesuits' lands in 17C3 — "were perfect grants, accom- 
panied by surveys and possession under ail the governments o-f the 
province prior to the cession of Louisiana to the United States, and 
were in fui! force of récognition by ail at and prior to said cession, and 
fuUy protected by the treaty between the United States and France, 
and said land has been owned and possessed in good faith by this 
défendant and the authors of its title, based on said original grants 
and titles, for more than a century." It concluded with the plea of 
10 and*30 years' prescription under Eev. Civ. Code, arts. 3478, 3499. 

The second supplemental answer of the bank, filed March 7, 189(5, 
allèges that it built the new basin canal and shell road through the 
lands in controversy, under the act of the Louisiana législature of 
Jlarch 5, 1881, and used and enjoyed the same for 35 years, when 



904 93 FEDERAL REPORTER. 

they rererted to the state in 1866, and hâve since been in the pos- 
session and enjoyment of the same, whlch state has treated the 
pétitions of plaintifE to be the same as void, and that it never ad- 
vanced the same against the state; that the property along said 
canal has for 50 years been in the possession in good faith of the 
bank's yendees, who hâve built barrooms, hôtels, clubhouses, race- 
tracks, cemeteries, etc.; that other portions of the laud, sued for 
and described under the illégal and void vSulakowski survey as sec- 
tions, lots, townships, etc., form the squares and the streets of the 
town of Carrollton, and hâve been inclosed, improved, and built 
upon by the bank's vendees, and in their undisturbed possession for 
50 years; that the Métairie Cemetery tract was sold by the baiik 
over 50 years since, and has ever since been in the possession of the 
Métairie Association and its authors in title, as the principal place 
of burial for the city of New Orléans; that the Oakland Kiding Park 
tract, acquired by the bank under the grants aforesaid, had been, 
30 years before, sold to George L. Bright and Jacob Williams, and 
used by them since as a racetrack, having been, for 60 years before 
the treaty of cession, in the continuons actual possession of the 
bank's authors in title; that ail the lands sued for by plaintiff hâve 
been sold by the bank from time to time, and that, in addition to 
the 70 years' possession of same by the original grantees and those 
holding under them, the bank and its own vendees had been in 
possession for over 60 years; that the nature and use to which the 
land had been put showed that it was never swamp or overilowed 
land, and the foreign grants of same, and possession under them, 
showed that no portion of it was legally subject to the surveys, sé- 
lections, locations, and entries set up by plaintiff; and that ail such 
were utterly unfounded and void. This answer, like the two pre- 
ceding ones, eoncludes with averring the ancient possession and en- 
joyment of the lands by its authors in title, by the bank and its own 
vendees, and eoncludes with the plea of 10 and 30 years' prescrip- 
tion under the Code. 

To the intervention of the Howcott Company the bank filed an an- 
swer and exception April 17, 1895. The answer set forth the title 
and possession of the bank to the particular tract patented by the 
state to Howcott, — part under the grant by Spain to Macarty of 1795, 
and a part also under the sale or grant in 17(i3 to Joseph Petit of 
the Jesuit land, stating its derivative chains of title under both. 
The plea was that of 10 and 30 years' prescription; also that, if in- 
tervener had any title, he should enforce it by suit against plaintiff 
or défendant, and not both. Plaintiff likewise excepted to the inter- 
vention, and by order of the court, December 22, 1896, the two ex- 
ceptions were referred to the merits. 

June 29, 1896, the Illinois Central Eailroad Company and the 
Yazoo & Mississippi Valley Eailroad Company also flled their joint 
answer to the intervention, setting up the same matters of défense 
pleaded by tîiem to the pétition of plaintiff. Thèse and the bank 
were the only défendants who thought the claims of the Howcott 
Company affected them. The other défendants, therefore, did not 
answer it. , 
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Greorge L. Bright answered November 5, 1894, denying the alléga- 
tions of plaintifif, alleging that he purchased the land claimed of him 
from the bank, which was bound to warrant his title, and concluded 
by adopting the answer filed by the bank. 

The Yazoo & Mississippi Valley Eailroad Company, November 24, 
1894, answered, pleading the gênerai issue, and likewise adopting the 
answer of the bank. 

The Illinois Central Eailroad Company, November 24, 1894, filed a 
plea of prescription of 10 years, under Kev. Civ. Code, art. 3478, 
averring that it was in possession of the land it was sued for, and 
with its authors in title had been since March 17, 1877, paying taxes, 
etc., on the same; that the same was sold at marshal's sale on that 
day in the suit of J. B. Alexander and others against the New Or- 
léans, Jackson & Great Northern Eailroad Company, No. 7,789 of the 
docket of the United States circuit court, Eastern district of Louisi- 
ana, which sale was duly conflrmed, etc.; that the purchaser at said 
sale transferred, through mesne conveyances, the said land to the 
Chicago, St. Louis & New Orléans Eailroad Company, who leased 
tlie same to the Illinois Central Eailroad Company for 400 years; 
and that it was in possession under said lease, etc. This plea was 
leferred to the merits May 19, 1896. 

The Métairie Cemetery Association filed answer November 30, 
1894, pleaded the gênerai issue, admitting it was the owner and in 
possession of certain lands acquired by an act of sale of July 23, 
1 872, flled as part of the answer, and averring that it held the same 
by derivative titles under the Canal Bank, and finally pleaded the dé- 
fenses set up by the same in its answers. 

George L. Bright, March 9, 1897, flled his supplemental answer, 
jileading the prescription of 10, 20, and 30 years, and adopting the 
supplemental answer of the bank flled March 7, 1896. This was aft- 
crwards changea to read 10 and 30 years' prescription, instead of 

10, 20, and 30 years'. 

The Métairie Cemetery Association flled its amended answer March 

11, 1896, adopting the supplemental answer of the bank of March 
7, 1896, deraigning title under the sale ma de by the bank, April 15, 
1851, to Eichard Ten Broeck, and averring it to be a part of the 
foreign grants under which the bank claimed title, and that it had 
long been in the continuons and undisturbed possession and enjoy- 
ment of the bank, its authors in title, and its vendees, and pleading 
the prescription of 10 and 30 years. 

December 30, 1895, the Canal Bank was substituted as défendant 
in the place and stead of the New Orléans Canal & Banking Com- 
pany. 

May 16, 1896, the Illinois Central Eailroad Company flled an 
amendment to its plea of prescription of 10 years, setting up mat- 
ters of fact in support, viz. that it was in possession of lot 2 of sec- 
tion 33, and portions of sections 29, 30, and 32, as lessee of the 
Chicago, St. Louis & New Orléans Eailroad Company, and that said 
lot 2 of section 33 composed squares and parts of squares 533, 542, 
r)43, 562, and 563 of the city of New Orléans. The plea then showed 
liow the lessor company became the owner of said squares, and 
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averred that ever since 1852 and 1857 aaid lessor and its transférées 
ha4 beep in the exclusive public and peaceable : possession of the 
same, paying taxes, etc.; that the New Orléans, Jackson & Great 
Northern Kailroad Company had been incorporated in 1853 by an 
act which gave them the right of way over and throngh the lands of 
the state to the extent of 150 feet wide on each side of its roadbed, 
and that said company, in building its roadbed in 1853, had laid it 
on portions of said sections 29, 30, 32, and lot 2 of section 33 ; that 
later the lessor company became the purchaser of ail the said prop- 
erty and rights of the said New Orléans, Jackson & Great Northern 
Railroad Company by mesne conveyances, derived from and under 
the marshal's sale, etc., set forth in its former plea, and thereafter 
leased same to the Illinois Central Railroad Company for 400 years ; 
that the only portions of said sections 29, 30, and 32 it was in pos- 
session of was said right of way over the same; that, having been 
in possession of ail of said lands under deeds translative Ox. title, it 
was protected by the prescription of 10 years specially pleaded. 

The New Orléans City & Lake Eailroad Company answered May 
10, 1896, pleading the gênerai issue, and averring that it was owner 
and possessor in good faith of certain lands on the shore of Lake 
Pontchartrain, bought by it from its predecessor, the New Orléans 
City Bailroad Company, June 9, 1883, and that its vendor had bought 
from the New Orléans Canal & Banking Company March 9, 1881; 
that by itself and authors it had been in noninterrupted possession 
for upward of 30 years, and in possession in good faith and under 
title translative of property for 10 years; that it held the property 
under the banking company, which was bound to warrant the title; 
and the apswer concluded with a call in warranty of the bank, and 
by pleading, ail the answers pleaded by it. 

The banking company, August 21, 1896, filed its answer to this 
call in warranty, averring that its sale to the New Orléans City Eail- 
road Company was quitclaim only, without warranty, express or im- 
plied, being only a transfer of its rights and claims, such as they 
were, and prayed that the call be rejected and dismissed. As final 
judgment was for the railroad company, the call in warranty became 
immateriali to the case. 

The minois Central Eailroad Company ûled its answer June 29, 
1896, pleading the gênerai issue and the following spécial défenses: 
That it is in possession as lessee of the Chicago, St. Louis & New 
Orléans Eailroad Company of certain sauares in lot 2 of section 33, 
and sections 29, 30, and 32, — the only part in sections 29, 30, and 32 
being its right of way, acquired, as stated in its plea of prescrip- 
tion, through the New Orléans, Jackson & Great Northern Eailroad 
Company, to whom the same -vas grantéd by section 4 of the act of 
the Louisiana législature of 1853 ; that if said sections were really 
granted to the state, as alleged by plaintifE, as swamp lands, by the 
ïlnited State*, in 1849 and 1850, then the aforesaid grant to the rail- 
road company, and its building its roadbed on said right of way, 
vested the same in said company, and that said right passed to re- 
spondent under its aforesaid lease; that said acquisition from the 
state, being long prior to the plaintifE's alleged acquisition, defeated 
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it to the extent of respondent's said riglit in said sections; that the 
State, having disposed of said interest in 1853, was estopped f*;oni 
granting the same to plaintiff in 1873; tiiat lot 2 of section 33 com- 
poses squares and portions of squares 533, 542, 543, 562, and 563 
(old Nos. 500, 501, 490, 491, and 470); ttiat on August 18, 1763, 
France confiseated the Jesuits' plantation in the then suburbs of New 
Orléans, and granted and sold part of it to Joseph Petit, who, August 
20, 1763, sold to Thomas Saulet; that the Jesuits and Saulet had 
full possession under patent, survey, and sale; that later France 
sold and granted to Saulet a back concession to the former tract, of 
which he had full possession under survey and patent; that said 
land passed by mesne valid conveyances to the Canal & Banking 
Company, under and through which company respondent acquired 
the same by title minutely set forth. The answer concludes witb 
the défense of 1, 3, and 10 years' prescription under the Code. 

The Yazoo & Mississippi Valley Kailroad Company flled supple- 
mental answer June 29, 1896, averring that ail land claimed by 
plaintiff, as against said company, was acquired by it under deeds 
from the Canal & Banking Company, Samuel L. Cohn, L. Milaudon. 
and John Slidell, who acquired it as set forth in the answers of said 
banking company, which answers respondent adopts and pleads as 
its own; that since 1882 its right of way has been over a portion of 
the land claimed by plaintiff, and it therefore pleads specially the 
prescription of 1 and 2 years under articles 2630 and 3536 of the 
Eevised Civil Code; flnally, pleads the prescription of 10 years un- 
der articles 3478, 765, and 3544, Id. 

George L. Bright, November 2, 1896, flled his demurrer, averring 
the only land owned by him and claimed by plaintiff consisted of 
portions of lots 1, 2, 3, and 4 of section 29; that plaintiff 's pétition 
showed that he did not claim title to them from the state of Loui- 
siana, but did show he derived title to them by location of a school 
warrant, subjeet to approval of the commissioner of the gênerai land 
office, and failed to allège that said oflficer approved the same, but 
did show and aver that he had refused to approve the same, on the 
ground that said land was not the property of the United States, 
but that of individuals, who held same under certain French grants. 

The Métairie Cemetery Association, November 16, 1896, likewise 
demurred, averring that the only land claimed by plaintiff, and also 
by the association, was portions of lots 11 and 12, section 20, and lots 
1 and 2, section 29, etc., and further setting forth the same matter 
as to said lots, and the title thereto under plaintiflf's school warrant 
location, as averred by George L. Bright in his demurrer. 

Under thèse pleadings the case went to trial before a jury No- 
vember 16, 1896. December 22, 1896, there was judgment, sustain- 
ing the demurrers of George L. Bright and the Métairie Oemetery 
Association, and dismissing the suit as to them. Verdict went for 
the rest of the défendants, and judgment thereon was signed Feb- 
ruary 4, 1897. Plaintiff took a writ of error to this court July 13, 
1897, on an order of appeal granted the same day, which, being more 
than six months from the judgment on the demurrer, was held fatal, 
and the writ of error was dismissed hère April 25, 1898. Thus, 
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thèse two défendants arc eliminated from the cwe as ît now sîanda. 
The Howcott Land Company took no writ of error, and hence it, too, 
is ont of the case. The remaining défendants, therefore, are (1) the 
Canal Bank, as successor of the New Orléans Canal & Banking Ccav- 
pany; (2) the New Orléans City & Lake Railroad Company; (3) the 
Illinois Central ïtailroad Company; (4) the Louisville, New Orléans 
& Texas Eailroad Company. On December 30, 1896, the New Or- 
léans City & Lake Eailroad Company flled a supplemental answer, 
pleading, in addition to its other défenses, the prescription of 2 years 
under Eev. Civ. Code, arts. 3536 and 2630, and 10 years under articles 
765 and 3544. A mass of documentary proof and oral testimony of 
many witnesses was adduced- on the part of the plaintiff and of ail 
the défendants then bcfore the court, when the court took thR casp, 
from the jury January 14, 1897, and instructed them to flnd against 
plaintiff, and for the Canal Bank, on the ground that it had beeu 
proved it had sold, before suit, ail the land for which it had been 
sued, and was not then in possession of any of it, and for the Illinois 
Central Railroad Company, the Yazoo & Mississippi Valley Railroad 
Company, and the New Orléans City & Lake Eailroad Company, and 
against the intervener, the Howcott Land Company. Under thèse 
instructions the jury brought in their verdict accordingly, and judg- 
ment followed, and was signed February 4, 1897. The case is now 
before this court upon the bill of exceptions and the assignment of 
errors, which is as follows: 

"(1) The court erred In eustaining the exceptions or demurrers of no cause 
of action, filed herein by défendants George L. Bright, the Métairie Cemetery 
Association, and the Canal Baiilï, aad other défendants, and in holding that 
plaintiff did not acquire title under and by virtue of indemnlty school warrant 
No. 3,778, N. S. D., locatod on lots Nos. 11 and 12, in section 20, and on lots 
1, 2, 3, and 4, In section No. '-0, township 12 S., range 11 E., S. B. district of 
Louisiana, east of Mississippi liver, containlng 196.59 acres. 

"(2) The court errcd in giving effcct to the refusai of the commissioner of 
the gênerai land oflîce to approvo the s.aid location of the said indemnity school 
warrants, because the land was claimed under alleged grants which were in- 
complète and had never been rccognized by the United States, or any authority 
thereunder, prior to the acquisition of title by plaintiff; and the court erred 
in refusing to reeognize plalntiffi"s right and title to sald lands under said 
indemnlty school warrant and the location thereof. 

"(3) The court erred in sustalning the objections made by défendants to the 
introduction in évidence on the part of plaintiff of the sald indemnity school 
warrant and location thereof upon the said lands, because the said location 
had not been approved in conséquence of the claim made by défendants that 
the property was covered by alleged unrecognized French grants; and the 
court erred in refusing to reeognize and allow to be filed in évidence on be- 
half of plaintiff the said indemnity school warrant, and erred in allowing an 
alleged and established claim of défendants under alleged, unrecognized, and 
unestablished French grants to be interposed against plaintiff 's rights under 
said indemnlty school warrant and the location thereof upon said lands. 

"{4^ The court erred in admitting in évidence on behalf of défendants, over 
and against the objections and exceptions of plaintiff, the burnt and charred 
portions of alleged leaves of an alleged booli of French and Spanish conces- 
sions, and in admitting testimony of witnesses relative thereto, and conceming 
the alleged French grants under which défendants claim title to the lands de- 
scribed in plaintiff 's pétition; 'there being no évidence or proof that the alleged 
ITreneh grants ever existed, or that the alleged burnt and charred portions of 
leaves of the alleged book of ïYench and Spanish concessions were copies from 
any original, authentic, and lawful grant or concession. 
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"(5) The court erred in admitting défendants to offer and file in évidence, 
over and against plaintiff's objections and exceptions, the alleged copy of the 
alleged French grant of 1757, purporting to contain the certiflcate of Lovris 
Palms, register of the land office, under date of January 22, 1855. 

"(6) The court erred in permitting witnesses produced by défendants to ex- 
plain and interpret the meaning, purport, and eflfect of the said burnt and 
charred portions of leaves of the alleged book of concessions, over and against 
tlie objections and exceptions of plaintiff, and ia allowing said explanations 
and interprétations to be given in évidence. 

"(7) The court erred in admitting to be ofiCered and flled in évidence by 
défendants, over and against the objections and exceptions of plaintiff, the 
document marked 'W,' being an alleged copy of an alleged grant or con- 
cession from the government of France by Jean Jacques and Blois de Abadie, 
aud purporting to hâve been executed under date of the 15th of February, 
1764, a date subséquent to the cession of the territory of Louisiana by the gov- 
ernment of France to the government of Spain, and at a time while the terri- 
tory of Lonisiaiia was under the légal dominion of the government of Spain. 

"(8) The court erred in admitting to be offered and filed in évidence by de- 
fendants, over and against the objections and exceptions of plaintiff, the al- 
leged conveyance from one Louis 0. he Breton, without évidence or proof of 
nny kind of his identity or connection with the alleged Le Breton to whom de- 
fendants contended the alleged grants or concessions were made. 

"i9) The court erred in giving force and effect to the alleged copies of the 
said alleged unestablished, incomplète, and vmrecognized grants. and in glvlng 
force and effect to the testimony which it admitted concerning the same. 

"(10) The court erred in refusing to give force and efCect to the décision of 
X. C. McFarland. commissioner of the gênerai land office, dated November 21, 
1881, and offered in évidence by plaintiff, and in refusing to recognize the 
said décision as binding and conclusive against the défendants, and against 
tlie validity of the alleged grants set up by them, and as the final termination 
of the jurisdiction of the land department of the United States, subject to no 
appeal or review except by the courts in a proper action. 

"(11) The court erred in admitting 'to be offered and flled in évidence b.v the 
défendants, over and against the objections and exceptions of the plaintiff, 
the alleged copy of and the évidence concerning the alleged survey of Don 
Carlos Trudeau, appearing on its face to be a private survey made in 1791; 
there being no évidence or proof whatever tending to show that said survey 
was either authorized or ever recognized by any compétent authority. 

"(12) The court erred in giving force and effect to the said alleged Trudeau 
survey and the alleged claim of the défendants based thereon. 

"(13) The court erred in refusing to hold that ail right, title, and claim in 
and to the lands described in plaintiff's pétition under and by virtue of the 
said alleged grants, if they ever existed as valid grants, were barred, and the 
défendants and ail persons claiming thereunder are estopped from asserting 
any claim or title by virtue thereof in and to said lands, because said alleged 
grants were not reported to the land-oHlce authorities of the TJnited States, or 
any act'on taken concerning the saine under and in accordanee with the re- 
quirements of the acts of congress of March 2, 1805, April 21, 1806, and March 
3, 1806, and subséquent acts of congress relative thereto. 

"(14) The court erred in not giving force and effect to the requirements of 
the act of congress entitled "An act for ascertaining and adjusting the titles 
and elaims to lands in the territory of Orléans and the district of Louisiana," 
approved March 2, 1805, the act supplementary thereto, approved April 21, 
1806, and the subséquent acts of c^mgress relative thereto, and in allowing 
évidence of transfers and acts and transactions tending to prove ownership to 
be introduced in évidence on the part of the défendants by those claiming 
from and under said alleged grants, to the préjudice of plaintifï's claim and 
title, and over and against his objections and exceptions. 

"(15) The court erred in admitting to be offered and flled on the part of the 
défendants the alleged last will and testament of Maurice Oonway, by act 
before Brutin, notary public, May 17, 1792, over and against the objections 
and exceptions of plaintiff, and without proof of the said will ever having 
been proba-ted or executed, or any action taken thereunder, or of the proof of 
said will having any référence to the lands claimed in this suit. 
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"(16) The court erred ta permitttag défendants to offer and file in évidence, 
over and against the objections and exceptions of plaintiff, the alleged survey 
and map, called tlie 'Grandjéan and Pilie Survey and Map,''of— ^-^ — , 18—, and 
in glvlng force and efCect thereto, and the évidence allowéd to be produced 
in conneétion therewlth. 

"(17) The court erred in not giving force and effect to, and recognizing and 
recelving as valid, binding, and conclusive, the Sulalîowskl surVey and map, 
made under the directions of the land-offlce department of the United States, 
after f uU and public notice glven to ail claimants to lands wlthin the territory 
surveyed, including the lands described in plaintifC's pétition, ' which survey 
and rhap wàs approved by surveyor gênerai of Louisiana June 22, 1872. 

"(18) The court erred In not holding the action of the land department of 
the United States in making and approving the said Sulakowski's survey and 
map as a final terminatlon of its powers of survey, hearlng, considération, and 
action on the claims to lands within the territory so surveyed. 

"(19) The court erred tn permitting the défendants to offer and file évidence 
of any surveys or other action by, on the part of , or under the authority of the 
landoffice department of the Urtited States, or any of the offlcers thereof, and 
in conflict or at variance vyith the said Sulakovrskl survey, or concerning the 
lands within the territory of said survey, and concerning the lands described 
in plaintiff's pétition, subséquent to the date of said Sulakowski survey, and 
the action and décision of N. C. McFarland, commissioner of the gênerai land 
office, under date of November 21, 1881. 

"(20) The court erred in taking from the jury the findings of the facts in 
the case, and In directing the jury to flnd and render a verdict In favor of the 
défendants and against plaintiff. 

"(21) The court errèd in directing that the New Orléans Canal & Banking 
Company be dlsmissed from the case, on the ground that it had been proved 
that the said Canal & Banking Company had sold, prier to the institution of 
this suit, ail the property for which it had been sued, and that it was not In 
possession û£ any of the said property at the time of the institution of the 
suit." 

In oùr view, the issues presented by the pleadings in this case set 
forth one gênerai question, namely, was the mass of the lands 
claimed by the, plaintiff public lands of the United States at the time 
of the passage of the swamp-Iand grants by congress in 1849 and 
1850, or were they at that time so affected by foreigh grants that the 
United States could not^convey them to the state of Louisiana under 
their laws? We hâve not considered, in the examination of this 
controlling question, the lands claimed by plaintiff as acquired by 
him directly from the United States under his school-warrant loca- 
tion, othefwise known as the "Cemetery Tract," and "Bright's Kiding 
Tract," and described by him as lots 11 and 12 of section 20, and lots 
1, 2, 3, and 4 of section 29, aggregating 196.59 acres, because, as 
heretofore stated, they hâve, by the dismissal of the writ of error 
as to the Métairie Cemetery Association and George L. Bright, been 
eliminated from the case as it now stands before us. After this élim- 
ination, the right of plaintiff as set forth in the pétition to the resi- 
due of the lands is derived from aUeged sales and patents from the 
state of Louisiana, and her right is alleged to hâve accrued under the 
two laws aforesaid. But it is a fair déduction from the défenses of 
the remaining défendants, as established by the volUminous docu- 
mentary proof introduced by them, that such residue of the lands 
sued for are within the established limits of the alleged French grant 
of October 6, 1757, and of February 15, 1764, to Le Breton; of the 
French grants or sales of the 18th of August, 1763, to Joseph Petit, 
and of the 18th of June, 1766, to Thomas Saulet; of portions of the 
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old Jesuit grant; of thé Spanish grant of 179E to Jean Baptiste Mc- 
Carthy; and of the congressional confirmation of the 28tli of Febru- 
ary, 1823, in favor of J. P. E. Livaudais, which also on its face pur- 
ports to be a confimlation of a French. grant. If, therefore, tliese al- 
légea grants existed under the conditions and in the status con- 
tended for by the respective défendants, and had been lawfuUy sur- 
veyed and located by compétent authority anterior to the investiture 
of title in the state of Louisiana as contended for by the plaintiff, 
or if their descriptive terms and possession under them in good faith, 
in the absence of such survey and location, operated a severance 
from the domain, it follows, as a matter of law, that it was not the 
intention of congress to grant them as a gratuity to a third party. 
The provisos and exceptions in the swamp-land grants, clearly mani- 
fest the purpose of congress not to impair previously existing rights. 
If, therefore, the court should be of opinion that the défendants 
fairly made ont the existence and validity of such grants, and that 
they embraced the lands claimed by plaintiff, it would resuit that 
his title failed him in its incipiency, without regard to the other and 
perhaps more difiQcult questions relating to the title under the grants, 
possession, good faith, etc. The conclusions we hâve arrived at on 
those matters will appear in the considération of the assignment of 
errors. 

The assignments of error are 21 in number. The flrst, second, and 
third assignments need no examination now, as they relate exclu- 
sively to the alleged errors committed with référence to that part 
of the évidence and proceedings affecting plaintifE's right to the 
cenietery tract and riding park, claimed under and through the al- 
leged school-warrant location. 

The fourth, âfth, sixth, and seventh assignments of error may be 
considered together. They relate to the modes allowed the défend- 
ants by the circuit court in establishing the existence, boundaries, 
and contents of the French grants of 1757 and 1764. It would far 
exceed the limits of this opinion to do more than review the chief 
of the modes by which this seems to hâve been done. We take, 
first, the grant of October 6, 1757. It was proved by producing in 
court, from the proper custody, a number of sheets of a record book 
of ancient appearance, whose edges and corners had been burned, 
bearing watermarks and stains, containing, in a more or less legible 
French writing, what purported to be proceedings before the director 
gênerai of the king of France in the colonies, Jean Jacques Biaise 
D'Abbadie, including the pétition of one Le Breton for a grant of 
land, and concluding with the formai grant of what had been asked 
for by the director gênerai, under date of October 6, 1757. This 
grant was again proved by producing a duly-certifled copy, made in 
1855 by Louis Palms, then register of the United States land ofiSoe 
in New Orléans, taken from a -"Eegister of French and Spanish Con- 
cessions" in his office, from pages 54, 55, 56, and 57, inclusive. It 
was also proved a third time by producing in court the original copy 
in French, made in 1795, by Armesto, then secretary of the Spanish 
colonial govemor, as taken from the "Book of Concessions" of lands 
in his charge. The mode of proof of the grant of 1764 was similar. 
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The défendants produced a copj, duly certifled by Louis Palms, reg- 
ister as aforesaidj made by Mm in 1854, and certifled by him as taken 
from "Book A, No. 1, of French and Spanish Concessions, page 137 
of the record" in his oiîfice. Tliis grant of 1764 was further proved 
by producing in court the burned fragments of the record boolc, etc., 
as more particularly described in référence to the grant of 1757. 

It is thus shown that the mode of proof by the burned fragments 
of the record book taken from the land office included both grants, — 
that of 1757 and 1764; that each was likewise proved by the copies 
certifled by Mr. Palms as register; and that the grant of 1757 was 
further proved, as we bave shown, by a copy certifled in 1795 by the 
secretary of the Spanish governor. As the basis for the proof thus 
afforded, the court ascertained historically that there was, as a part 
of the Spanish archives of the province of Louisiana, a book, or 
séries of books, called "Kegisters of Grants," in which memorials 
and other documents relating to the granting of lands by the Spanish 
and French authorities had been recorded prior to the deliverj' of 
the province, in 1803, to the United States. A référence to White's 
Recopilacion (volume 2, pp. 482-484) shows that such a book or books 
were so kept, and formed the subject of a correspondence between 
the Spanish governor, De Lomos, in 1799, and the Spanish intendant, 
J. V. Morales, when the faculty of granting lands in the province 
was taken from the governor and restored to the intendant. In the 
case of Millaudon v. McDonough, 18 La. 108, we flnd a référence to 
a book of record of French grants, then kept in the land office at 
New Orléans, and in that case a certifled copy of a French grant, 
made in 1769, was introduced in évidence from the book in question. 
In the case of Lavergne's Heirs v. Elkius' Heirs, 17 La. 227, the lan- 
guage of the Suprême court of Louisiana makes direct référence to 
such a book, saying: 

"We hâve produced before us the original record of complète grants made 
by the Spanish government, In charge of the proper offlcer of the United States 
who is by law the keeper of that description of the archives, obtained from 
the former sovereign of the country, in whlch we find a page bearing évident 
marlis of antiquity, and on it, registered in form, a grant to a person bearing 
the name of the ancestor of the plalntlfC; • * • and not the least suspicion 
of frand attached to It." 

It was further said in that case: 

"There has been produced to us a book purporting to be a register of com- 
plète grants of land made by the French and Spanish governments in Lou- 
isiana, which book is in the keeping of the register of the land office in the 
City of New Orléans, and is proved to be a part of the archives thereof. As 
to its authenticity,: We hâve the external évidence which the book itself con- 
talns. Hlstory and tradition. Inform us that such a record was kept, and, al- 
though It may not cootain a complète register of ail the grants made by the 
French and Spanish governments in the province of Louisiana, we are not 
aware that the genuineness of any recorded In it has been questioned." 

Charles H. Pickinson, then United States surveyor gênerai of Lou- 
isiana at New Orléans, produced in court an inventory purporting to 
hâve been made and certifled, May 15, 1861, by Louis Palms, regis- 
ter, of the property then in his office as register, in New Orléans ; 
the flrst three entries in such inventory showing eight books or reg- 
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isters of French. and Spanish grants as then forming part of the 
archives of said ofiSce. It was then shown by the testimony of sev- 
eral witnesses, without contradiction, that there was a flre in the 
land office at New Orléans, early in the year 18C5, by which the 
greater part of the records were destroyed ; what was lef t being more 
or less charred by the flre and damaged by water. One bf the wit- 
nesses testified that he was a clerk in the oiïice at the time of its de- 
struction, and aided in rescuing a portion of the records, and among 
Ihem the charred remuants of one of the books or registers, and that 
lie washed and cleaned them; and he identifled at the trial the 
burued shcets containing the record of the grants of 1757 and 1764 
as among the papers thus rescued by him. Another witness testified 
that afterwards, when the land oftice was reorganized and reopened 
in the custom house, he saw there, and examined, the burned frag- 
ments of the book in question. This testimony, uncontradicted, as 
il is, entireiy satisfies us that there was such a book of record of 
French and Spanish concessions, kept by the government of Spain, 
and transferred by that government, with the colonial archives, to 
tiie authorities of the United States; that such book went into the 
custody of the United States land office at New Orléans; that it 
was partially burned; and that the fragments were properly admit- 
ted in évidence as proof of the existence of the grants contained in 
the leaves referred to. 

The fourth assignment of error concludes with the charge that the 
proof thus made, by the introduction in évidence of the charred por- 
tions of the alleged book of French and Spanish concessions, was 
crroneotis, because not preceded by proof that the grant ever existed, 
or that the leaves of the alleged book were copies from any original, 
aiithentic grant. The obvions answer to this is that the proof of the 
existence of the grants was necessarily involved, and was a part of 
the évidence as offered, and that the alleged want of authenticity 
and legality in the grants could only be removed by the grants theni- 
selves. 

As further grounds for the introduction in évidence of the various 
copies of the grants of 1757 and 1764, as taken from the archives of 
the United States land office at New Orléans, it was shown in the 
arguments before the court that section 4 of the act of March 2, 1805, 
creating boards of land commissioners in the Eastern and Western 
districts of the territory of Orléans, made it the duty of such boards 
of commissioners "to demand and obtain from the proper officer and 
oflicers ail public records in which grants of lands, warrants or or- 
dors of survey, or any other written évidence of claims to land de- 
rived from either the French or Spanish governments, may hâve been 
recorded." Section 5 of this act requires each board, on its disso- 
lution, to deliver its records to the register of the land office. Such 
register in each district formed, with the two commissioners proper 
the board of land commissioners for such district. The land office 
proper, as now organized in New Orléans, was created by the third 
section of the act of March 3, 1811, and it was provided that a re- 
cel ver should be appointed, who, with the register appointed under 
ihe aforesaid act of 1805, should constitute the register and receiver 
03 F.-58 
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of the land office proper^ charged with. the sale and administration 
of the public land. From thèse statutes we gather that the acchives 
referred to in the act of 1805 were, on the dissolution of the board of 
commissioners created by that act, delivered to the register under it, 
and, remaining in his custody, constituted a part of the records of 
the land office, composed of the register and receiver, as provided for 
under the act of 1811. This land office continues to this day, with 
its records in the city of New Orléans, and it was the register of that 
office, Louis Palms, in 1861, who furnished the inventory of the prop- 
erty in his custody, referred to by us, and which inventory was pro- 
duced from among the records of the United States surveyor gen- 
eral's office, where it had escaped the flre of 1865, referred to. 

From this it would seem that there was ample proof, historical 
and otherwise, adduced in the circuit court, as the foundation for 
the secondary proof we hâve heretofore referred to at large, and un- 
der which tbe défendants established the grants in question. But 
the proof s contain in themselves much intrinsic évidence of their 
authenticity. Making due allowauce for the errors of translators 
and copyists, there is a remarkable correspondence between the three 
sources from which the proof of the grant of 1757 is made. Ar- 
mesto's copy is certifled by him as "taken from the book of conces- 
sions of lands that, as secretary of the governor, I hâve under my 
charge, from the reverse of folio 54, to the front of folio 57." Palms' 
copy of the same grant is thus certifled: "A true copy of the origi- 
nal record in this office, in the Register of French and Spanish Con- 
cessions, in Book No. 1, at pages 54, 55, 56, and 57, inclusive." It 
is aiso observable that Regi&ter PalmS' copy of the grant of 1764 
States that it is "taken from Book A, No. 1, of French and Spanish 
Concessions, page 137, of record in this office." This correspondence, 
in the paging from which Armesto and Palms took their copies of 
the grant of 1757, is very suggestivej when we consider that eacb 
appëars to bave had the original book in his lawful custody, that one 
made his certificate in the year 1795, and the other in the year 1855. 
It is observed that Register Palms certifies his copy of the grant of 
1764 as taken from page 137 of the record, and as vf-e know that the 
grant and antécédent proceedings of 1757 occùpied a good many 
pages of any OPdinary record book, and as we hâve a right to infer 
that there were intervening grants made between 1757 and 1764, the 
imputing of several pages of the record to one and a single page to 
the other forbids the idea of contrivance or design in thèse copies. 
Further: The space between page 57, where the record of the grant 
of 1757 c^ased, and page 137, where that of the other grant began, 
may fairly be considered as the space which the intervening grants 
probably occùpied in the record. 

The proof of the genuineness of the Armesto copy, it seems to the 
court, was fuU and satisfactory, and it is difflcult to perçoive how it 
could hâve been better. History informs us that Andres Lopez Ar- 
mesto was What he certifled himself to be in 1795, — the secretary of 
the Spanish government of the Louisiana colony. The signature to 
his copy, we think, should be noticed judicially, and it would at least 
devolve épon the party denying its genuineness the burden of prov- 
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ing it a forgery. Hayes v. Berwick, 2 Mart. (La.) 139; Davis v. Police 
Jury, 19 La. 532; Choppin t. Michel, 11 Eob. (La.) 233. But the 
défendants went a step further, and, considering the great âge of the 
certificate in question, produced the most satisfactory and affirma- 
tive proof of its genuineness. They brought into court notarial rec- 
ords of Andrew Hero, among which were a number of original acts 
purporting to hâve been executed as authentic acts by the same Ar- 
mesto, before Brutin, notary publie in New Orléans, in 1791, 1793, 
and 1794; and several witnesses, who testifled as experts, proved 
that the signatures to ail thèse acts were one and the same signa- 
ture, and signed by the same person who certifled the copy of the 
grant of 1757. This, considering the ancient character of the acts in 
question, and their public character, was satisfactory proof estab- 
lishing the genuineness of Armesto's signature to the copy. Voor- 
hies' Rev. Civ. Code La. arts. 2234, 2236; McDonough v. Fost, 1 
Rob. (La.) 295; Whart. Ev. § 711; Greenl. Ev. §§ 21, 570-576; Brad- 
ner, Ev. 399, 400. 

The seventh error assigned requires spécial notice. It amounts to 
an allégation that the grant of 1764 was not properly admissible in 
évidence because the grantor sovereign, France, had previously 
transferred "the légal dominion of the government to Spain." We 
do not understand, if the proof of the grant was otherwise compé- 
tent, how this objection could do more than go to its effect. But, 
aside from this, we are of opinion the objection was not well taken, 
because its allowance by the circuit court would hâve eut the défend- 
ants off from showing, if they could, that Spain subsequently af- 
flrmed or recognized the grant, if originally invalid, or that France 
herself, when she again acquired the province from Spain in 1800, 
and took actual possession in 1803, had recognized or ratifled it. 
We find that, in another stage of the trial, the clearest proof was 
administered showing that, in 1791, if not at other times, Spain fully 
recognized the grant. Allusion is hère made- to the survey by the 
Spanish surveyor gênerai, Trudeau, which will be considered here- 
after. 

In the suit for judicial confirmation of a Frencli grant in Louisi- 
ana, dating after the cession to Spain of 1762, and which came be- 
fore the suprême court in U. S. v. Pillerin, 13 How. 9, the objection 
taken by the United States was the same as that now taken by 
plaintilï against the grant of 1764, — that the power to grant had 
previously passed from France by the treaties of 1762 and 1763. In 
the proof and argument it was sought to be shown that such ob- 
jection was cured by subséquent acts of récognition and ratification 
on the part of Spain, and possession and acts of ownership on the 
part of the grantor and his heirs. Ohief Justice Taney, speaking 
for the court, said: 

"But if there bas been sueh a continued possession and acts of ownership 
over the land as would lay the foundation for presuming a confirmation by 
Spain of this grant, or either of them, or any portion of them, such conflrma- 
tion would amount to au absolute title, which, if afterwards recognized by the 
Spanish authorlties, is proteçted by the treaty, and is independent of any légis- 
lation by congress, and requires no proceedings in the United States to give it 
validlty." ■ 
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This defeated the jurisdiction of the United States district court, 
and ended the case, because, under the act of the 17th of June, 1844, 
under which the suit was brought, imperfect grants which needed 
conflnnation alone could be put in suit, while complète ones, which 
stood protected by the treaty, were not provided for by the act. 

As the circuit court tind secretary of tlie interior understood, and 
as we undCTstand, the grants of 1757 and 1764, it does not materi- 
ally affect the case of défendants, or at least those of them deriving 
title under the grant of 1757, whether tie grant of 1764 was subse- 
quentiy Talidated, or not, by Spain or France, because it is évi- 
dent, from the translations found in the record (and, if not so, is 
clearly shown by a mass of compétent proof), that the latter grant 
was in itself only a regrant or confirmation of the prior and larger 
grant of 1757. Thèse translations, or the best of them, we flnd on 
pages 271 and 257 of the printed transcript. The latter grant be- 
gins: 

"In considération of the présent request, and the certiflcate of M. Ancelot 
englneer of thls colony, and by vlrtue of the authorlty vested In us by his 
majesty, we do, by thèse présents, if not already done, concède to M. Le 
Breton the land prayed for, to begin from the rear Umlt of the land occupled 
by hlm at the place (ormerly called the 'Village of the ColUpiasas Indlans,' 
near the Bayou St. John, bounded on one side by the plantation of M. Desauls- 
seaux, and on the other side going towards the Tchoupltoulas, adjolnlng that 
of M. Ohabert, and extendlng In depth to Lake Pontchartraln, running north 
and soutb on Its side Unes," etc. 

The request of Le Breton, on which the patent professes to pro- 
ceed, has not been produeed, nor the certiflcate of the engineer, M. 
Ancelot. As we find that the grantee sold and conveyed the land 
thus regranted or conflrmed to him on the 12th of November, 1764, 
it is a fair inference that he solicited the confirmation to satisfy some 
objections raised by his intended vendee, Maxent, or for some reason 
not suspicions and now apparent. Thèse views, in addition to what 
will be said in treating the eleventh assignment, relating to the 
Trudeau survey of 1791, are suflQcient to dispose of the fourth, fifth, 
sixth, and serenth assignments of error. We think none of them 
are well taken. 

The eighth in the séries finds error in the admission of the convey- 
ance from Le Breton to Maxent of the 12th of November, 1764, with- 
out proof that the vendor was the same Le Breton to whom the 
grants were made. Under the view we hâve taken of the material 
issues in this case, we fail to see how the admission of this deed 
could préjudice the plaintiff, even if we should assume as a fact that 
the Le Breton of the grant was not the Le Breton of the notarial 
act. Plaintiff, ha ving brought ejectment for the land alleged to be 
in the possession of the défendants, could recover only by establish- 
ing title in himself, not by showing the want of it in the défend- 
ants. McMaster v. Stewart, 11 La. Ann. 546. Such is the funda- 
mental rule in the state and fédéral courts in Louisiana, if not in 
ail the common-law states. Code Prac. La. art. 44; Buras v. 
O'Brien, 42 La. Ann, 527, 7 South. 632; Thompson v. Meyers, 34 La. 
Ann. 617. Tested by this controlling principle, if the défendant suc- 
ceeded in proving the existence, validity, and location of the grants 
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of 1757 and 1764, or the former of them, the source of title as set up 
by plaintiff under the grant in 1849 and 1850 by the United States to 
Lonisiana would fail, whether Le Breton conveyed the land to Max- 
ent or not; that is, his title would fail to the extent it was shown 
to be in conflict with the prior grant. The assignment seems to 
overlook this principle and to proceed on the theory that, if the deed 
to Maxent should fail, as so remote a link in the chain of title Con- 
necting the Canal Bank and the New Orléans City & Lake Railroad 
Company with the grant of 1764, such hiatus would in some way 
operate to préjudice the foreign grants. We think this an error, 
and in that view repeat that the admission of the deed did not préju- 
dice the plaintiff. 

But the intrinsic proof of the identity of the two persons, fur 
nished by the two grants and the deed, is very strong; at least, 
sutïiciently so to hâve devolved upon the party who denied it the 
burden of showing differently. In the first place, it is to be observed 
that Le Breton was a planter of considérable landed property, front- 
ing on the river and extending northward to the lake, being de- 
scribed in the grant of 1757 as "the counselor, assessor of the supe- 
rior council of the province." In the next, it is undeniable and un- 
denied that the Le Breton of the grant of 1757 was the Le Breton of 
1764. In the next, the sale made shortly after, before the royal 
notarj-, Garic, refers to the vendor as "counselor at the court of Paris," 
and one of the parties to the sale was La Freniere, the attorney 
gênerai of the king, acting as undertutor for one of the minors Le 
Breton. The pétition on which the grant of 1757 was made had 
set forth that Le Breton had married Marguerite De La Freniere, 
daughter of a La Freniere deceased. The sale, further, appears to 
hâve been made under a decree of the council, by virtue of a family 
meeting duly homologated. It is well known and well established 
that the royal notariés in New Orléans, at that time, required the 
vendor of lands to produce his title before passing formai and au- 
thentic conveyances. The sale, too, was for a large sum for those 
times. 110,000, if we may trust the translations, and possession went 
with it. The assignment assumes that, notwithstanding ail thèse 
circumstances and environments, the vendor in the deed of the 12th 
of November, 1764, was not the grantee in the grant made only nine 
months before. This involves, if we properly understand the objec 
tiens, a successful imposition, practiced, not only on the vendee, 
Maxent, but also on the notary, the king's attorney gênerai, the depu- 
ty attorney gênerai, and the witnesses. Ail are said to be of the 
same résidence, the town of New Orléans, then a small place, in 
which persons of any conséquence must hâve been personally known 
to each other. In every view we can take of it, this assignment must 
be considered as not well taken. 

The ninth assignment seems to présent nothing we can pass upon. 
The error complained of is to the force and effect given by the cir- 
cuit court to the grants, and to the testimony affecting them, after 
such grants and testimony had been admitted in évidence. 

The tenth assignment has no force in it. It allèges error in the 
court's refusing to give controlling effect to the décision made by 
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thp côinmissioner of the gênerai land office on November 21, 1881, as 
cobçlusive against défendants and the grants set up by them, as a 
final d€t€;tmination by the land department of the United States, sub- 
ject to no appeal or revi^w except by the judicial tribunals. This 
doctrine overlooked the fact that the décision was only one of a 
séries 6î décisions and rulings in the executive tribunals, beginning 
in 1875 and ending in 1887, progressing by regular appeals from that 
one, presided over by the register and receiver, in New Orléans, to 
the higher one in Washington, presided over by the commissioner of 
the gênerai land office, and by appeal from him to the ultimate ap- 
pellatè one, at the head of which we flnd the secretary of the in- 
terior, the immédiate représentative of the président. Thèse tribu- 
nals, both as to jurisdiction and practice, are created and regulated 
by statntes and rules of procédure, the fruit of long usage and cus- 
tom. Èev. St. U. S. tit. 11, ce. 2, 3. The error alleged is, in efEect, 
that thèse statutes and rqles, and the established practice under 
them, gave to this intermediary décision of the head of the gênerai 
land office a status of exclusiveness and flnality which the circuit 
court denied. But the objection overlooks the fact that the very court 
rendering the décision allowed an appeal to the secretary of the in- 
terior, and that an appeal was taken in due time, and resulted in 
the controUing décision of the head of the department, of January 
18, 1884, which overruled in toto the former one. Thus thèse tribu- 
nals, which, we présume, under stood the law and practice applicable 
to the question, virtually condemn the position now taken by the 
plaintiff. We might add that a careful examination shows the déci- 
sion was not intended to be final, because of its concluding sentence, 
and from the further reason that the record as then made up did 
not seem to justify a final adjudication. We think, therefore, that 
there was no error in the refusai of the court to give the ruling the 
eiïect contended for, aud that the assignment was not well taken. 

The eleventh and twelfth assignments may be considered togeth- 
er, the twelfth necessarily failing if the eleventh was bad. It pré- 
sents the question whether the court erred in admitting the procès 
verbal of the survey by Trudeau, in 1791, of the lands as granted in 
1764, and the évidence of the experts, explanatory of it, without 
proof that it was authorized or recognized by compétent authority ; 
it appearing on its face to be only a private survey. If we can trust 
the translation of this procès verbal of field opérations as found in 
the record, we think it contains within itself proof that, if not be- 
gun by public authority, it was continued and finished by the express 
authority of the civil and military governor. It professes to be an 
opération carried on along the high and open land fronting the 
Bayou Métairie, for the purpose of fixing the front and side lines, 
on that stream or ridge, of the 20, the 5, the 2, and the 2 arpents, 
respectively sold byAlmonaster to Pedro Langliche, Pedro de Mouy, 
Inez, and Mathew de Veau. Almonaster had bought the Vacherie 
tract proper, or the grant of 1764, from the Order of the Capuchin 
Monks, who had bought from Maxent, who, as we hâve seen, bought 
from Le Breton in 1764. The sales from Almonaster, in point of 
date, seem to hâve begun on the west side of the tract, proceeding 
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towards the east, the last sale being to Maurice Conway of what was 
left, estimated in the sale to be frora 16 to 21 arpents. After giving 
to each of the prior vendees his flxed front on the ridge, the surveyor 
reached the plantation of Conway, and found the residuum to be 
only 10 arpents and a little over, instead of the 16 to 21 which Conway 
had bought. This led Conway to oppose further proceedings, and 
thereupon, on that day, the 2ist of February, the work having be- 
gun on the 16th, the procès verbal informs us the whole matter was 
referred to the governor. "I refuse to continue the proceedings 
until his excellency shall détermine them." It further informs us 
that on the 16th of March a decree or decrees were rendered, under 
which the survey was completed, and the rival claims of the vendees 
of Almonaster adjusted. The survey purports to be made by Carlos 
Trudeau, Esq., "royal and private surveyor of the province of Lou- 
isiana," but he signs himself, simply, "Carlos Trudeau, Surveyor"; 
and, but for the circumstance of the a:ction of the government we 
hâve referred to, it would appear obnoxious to the objection made 
by the plaintifl: that it was but a private survey. But it is évident 
that the survey has been respected and enforced in varions ways by 
the surveying and land authorities of the United States, and was 
closely adhered to by the officers of the interior department in sur- 
veying and establishing the grants of 1757 and 1764, under the dé- 
cisions of the secretary of the interior of 1884 and 1887, which we 
will refer to hereafter. 

It would far exceed the proper limit of this opinion to advert to 
ail the mass of authorities, direct and indirect, contained in the rec- 
ord and in the reports of land commissioners and acts of congress con- 
iirming them, recognizing and enforcing this Trudeau survey. One 
or two références must suflBce. An examination of the Sulakowski 
survey of 1872, under which the rights of plaintifl are alleged to 
hâve arisen, will show that he gives the fronts on the Métairie ridge 
of the claims of François Doville, Angélique Ory, Joseph Beaulin, 
Narcisse Lasse, Marie Pierre Dumovir, Jean Louis Beaulin, and 
Hazeur Bros, an aggregate width of about 83 chains, while in Tru- 
deau's survey the same fronts of the same claims were given an ag- 
gregate distance of 27 arpents, which in American measure is equal 
to about 79 chains; while the différence between the fronts of the 
claims of Dauville Ory and Marie Joseph Beaulien, as given, re- 
spectively, by Sulakowski and Trudeau, amounts to the insigniflcant 
distance of ^*/ioo of an arpent, or about 100 feet. The aforemen- 
tioned vendees of Almonaster, and others to whom they transferred 
their rights, or portions of them, obtained confirmations for their re- 
spective portions by presenting their pretensions to the boards of 
land conunissioners, and we flnd in thèse reports références to this 
Trudeau survey. In the report of the board, dated September 5, 
1833, on the claim of François Dauville, which we flnd on page 676, 
vol. 6, of ximerican State Papers, we see it stated : 

"The said tract of land originally formed part of tlie tract surveyed in 
the year 1791 by Don Carlos Trudeau, in favor of Pierre Langliche." 

And, on the same page, the board, in passing on the claim of An- 
gélique Ory, Xo. 26, says : 
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'•The saîd ti-act of land is part of a Igjger tract of 20 arpents, f ormerly owned 
by Pon Almonaster y Roxas, who conveyed the same to the late Pierre Lang- 
liche, a free colored man, on the Ist day of October, 1787, in f avor of wbicli 
latter it was regularly surveyed by Don Carlos Trudeau, surveyor gênerai of 
the late province of Louisiana, on the 19th day of March, 1791." 

In passing on the claim of Jean Louis Beaulien (same page of the 
State Papers), the board says: 

"The said tract of land orlginally formed the upper moiety of the tract for- 
merly owned by Don Mateo Devo y Inez, In whose favor it was regularly sur- 
.veyed in the year 1791 by Don Carlos Trudeau, surveyor gênerai of the late 
province of Louisiana." 

Ail of thèse claims were conflrmed, on the reports of this board, by 
the acts of congress of March 3, 1835, and July 4, 1836. They were 
ail sustained bef ore the board on the surveys made by Trudeau, either 
in 1791 or later, as the reports show; and subséquent surveys by 
Sulakowski of thèse derivative claims, and later by Grandjean and 
Pille, as portions of the grants of 1757 and 1764, the title to eaeh por- 
tion tracing back to the sale from Almonaster and others, leave no 
doubt in our minds that the parent survey by Trudeau, now under con- 
sidération, has been in the amplest nianner, as stated above, recog- 
nized and enforced by the compétent authorities of the United States. 
We think, on the whole, that the survey was properly admitted; and, 
this being so, it was entirely compétent for the court, if not absolutely 
necessary to its intelligent understanding, that it should be explained, 
with référence to the adjacent surveys and locations, by the experts, 
Pilie and others, who were examined as witnesses for that purpose. 
The survey seems to hâve been produced from a custody not suspicious, 
but one from which we would naturally expect such a document to 
be produced, viz. the United States land office in New Orléans, the 
successor of the board of commissioners who passed upon the claims 
which we hâve referred to as conflrmed by the acts of 1835 and 1836. 
Those reports, referring, as we hâve seen, in several of the claims, to 
this survey, it is reasonable to suppose that one or more of the claim- 
ants filed it in support of their contention, thus making it a public 
document, belonging to the records of the oiïice, whence it was pro- 
duced at the trial by the register of that office, Dr. Brumby, in re- 
sponse to a eubpœna duces tecum, requiring him to produce it. Upon 
the whole, we are well satisfled, considering the ancient character of 
this instrument, and the difflculty of adducing primary proof of such 
ancient transactions, that the procès verbal was properly admitted 
in évidence, with the évidence of the experts explanatory thereof. 

We therefore pass to the thirteenth assignment. This thirteenth 
assignment flnds error in the circuit court's refusing to treat the for- 
eign grants pleaded by the défendants, and their rights under the 
same, as void, on the ground that the grants themselves had never 
been presented to the authorities of the United States for conflnna- 
tion, and had never been conflrmed in pursuance to the acts of con- 
gress of March 2, 1805, of April 21, 1806, of March 3, 1806. and latev 
acts. This objection is broad enough to cover ail the foreign grants 
we hâve referred to, pleaded by the varions défendants, and is so gên- 
erai ia its terms that it is difflcult to apply it or to consider it intelli- 
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gently. To illustrate our meaning, we refer to the grant to McCarthy 
of 1795, and the grant to Livaudais, — or, at least, to the grant under 
which he claimed, — both of which, we hâve seen, were conflrmed by 
congress. As the exception and assignment do not distinguish be- 
tween the grants which hâve thus received the confirmation of con- 
gress and those which hâve not, we feel warranted in disregarding it. 
However this may be, it is very clear that it is drawn in disregard of 
the pleadings and the proofs in the record, which show that ail the 
other grants to which the assignment can possibly refer appear to 
be complète, perfected grants, emanating froni the foreign govern- 
ments from which the United States acquired the province of Louisi- 
ana, and which, under the treaty of cession, were respected as private 
property without the necessity of congressional or other confirmation 
on the part of the United States. This doctrine of the binding force 
and efEect of perfect grants is so well established that few authorities 
are needed in support of it. See Lavergne's Heirs v. Elkins' Heirs, 
17 La. 227; Biddle v. Katliff, 8 La. Ann. 106; Murdock v. Gurley, 5 
Bob. (La.) 457; U. S. v. Percheman, 7 Pet. 51; U. S. v. Wiggins, 14 
Pet. 334: Fremont v. U. S., 17 How. 542; Maguire v. TS'ler, 8 Wall. 
(550; 4 Op. Attys. Gen. 643-713. We do not find that the spécial 
acts of congress, referred to by the assignment, countenance the 
doctrine contended for. While they required confirmation by con- 
gress of incomplète and inchoate titles emanating under the former 
sovereigns of the province, as a condition précèdent to their récogni- 
tion by the executive officers of the government, and tlieir enforce- 
ment in the fédéral courts when brought in question, they utterly fail 
to exhibit any intention on the part of congress to subject to this 
requirement, under the penalty of forfeiture, completed titles like 
those in question. Such required no action at the hands of the new 
sovereign to give them validity and standum in judicio in the fédéral 
trihunals. AU that the government of the United States could 
hâve done, and ail we believe they hâve ever claimed the right to do, 
with respect to such grants, was to survey them or resurvey them, un- 
der the United States System, to give them désignations and connec- 
tions with other surveys, in order that they might be protected and 
distinguished from other claims, and from the public lands adjacent 
to them. It is apparent that, if the grants in question were any 
grants at ail, they were completed and perfected under the govern- 
ments creating them, and no principle of justice or of expediency re- 
quired that the parties holding under them should proceed, as the 
j)laintiff suggests, under any laws of congress, with a view to confir- 
mations of rights which were already sacred under the treaty of 1803. 
We, therefore, are ail agreed that this assignment is not well taken. 
The fourteenth assignment seems to be the same matter in a some- 
what différent dress, and means the same thing; and we therefore an- 
swer it in the same way. We might say, in conclusion, on this sub- 
ject, that sections 4 and 5 of the act of March 2, 1805, and sections 2 
and 3 of the act of April 21, 1806 (two of the laws referred to in the 
assignment), so far from manifesting any intention to require claim- 
ants under complète grants to hâve their claims conflrmed by con- 
gress, bear a contrarv construction. We fail to find anv law dated 
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March 3, 1806, referred to in the assignment, on the subject of private 
lafld clàiiùs. 

Thig bPiiigs us to the fifteenth assignment of error, which. allèges 
error ontlie part of the circuit court in admitting in évidence the copy 
of the last will and testament of Maurice Conway, executed May 17, 
1792, before Brutin, notary, without proof that the will had been 
probated or action taken under it, or proof that the will has référence 
to the lands claimed in the suit. We see no force in this objection. 
If it was wrong to admit the évidence, as we hâve heretofore shown 
with référence to the eighth assignment, we do not perceive how it 
could préjudice the case of the plaintifE. The will and proceedings 
under it could in no way aid or impair the grants opposed to the plain- 
tif?, and which, if valid and proved to embrace the lands claimed by 
him, would hâve the effect of defeating the title of the United States 
in and to the same, and prevent their conveyance to the state of 
Louisiana under the swaiiip-land grants through which the plaintiff 
claims. But, if it were otherwise, we think, considering the ancient 
character of the will, and the long line of possession of the property 
in question under it, it was properly admitted in évidence. It has 
stood as a muniment of title to lands of great value for at least 100 
years; and the deeds adduced in évidence by the défendants, tracing 
titlè bàck to this will, uniformly show extensive improvements on the 
land^ together with acts of possession and ownership, ail of which are 
consistent with the presumption that the will was duly established, 
and iriConSistent with any other presumption. 

Wè pass to the sixteenth assignment. The error hère assigned, 
as we understand the objection, is to the admission on the part of 
défendants of the survey and maps of the grants of 1757 and 1764, 
made by Grandjean and Pilie, under the définitive décisions of the 
land department recognizing those grants and requiring their survey 
and location. This assignment may properlj' be considered in con- 
nection with the seventeenth, eighteenth, and nineteenth, ail of 
which relate to the same subject-matter, and call in question the 
validity of the government's action, through its land department, in 
canceling and annulling thereby the survey of Sulakowski, and estab- 
lishing in its stead the survey known as that of Pilie and Grand- 
jean. Under thèse assignments, then, the whole proceedings of the 
interior department, beginning, as we understand it, with the péti- 
tion of the Canal Bank, in 1875, for the récognition of the grants 
under which it held, and ending with the final cancellations, in 1887, 
of the swamp land sélections in favor of the state of Louisiana, arc 
brought up for review. At the outset it is well to observe that it 
is not claimed by the défendants — at least, not by the principal de- 
fendant, the Canal Bank— that thèse proceedings hâve any control- 
ling effect in the fédéral judicial tribunals, except in so far as they 
hâve fixed positions, quantifies, and relations to other grants and 
the public lands, of the grants which hâve been surveyed under them. 
As it is expressed in one of the brief s for the bank : 

"The proceedings, we contend, are concluslve, and beyond review hère, so 
far as they hâve fixed the boundaries, connections, and contents of the foreign 
granta in question, but are subject to such review, so far as they recognize 
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the existence and validity of said grants, aûd the rights of défendants under 
tliem. In other words, we think the survey of the grants by the appropriate 
fédéral executive authority condudes the court, in the absence of fraud or 
mistake of fact, from going further, and that the action of the executive au- 
thority In canceling the entry, sélection, and location thereof , and maintaining 
the rights of the Canal Bank and its vendees under the alleged foreign grants, 
should control the court only so far as reason and authority will sustain them." 

Under the authorities, and from reason and necessity, we think 
tliis is a correct view of the law, and, except under particular laws, 
such as the act of March 3, 1851, relating to California, and the act 
of the 26th of May, 1824, relating to Missouri and Arkansas, and a 
few others, the judiciary hâve never attempted to control, or Ijeen 
thought compétent to control, the survey and location of foreign 
grants of land; and even under thèse exceptional statutes the sur- 
veying department of the government seemsto hâve proceeded, in 
the survey and location of grants previously conflrmed by the courts 
«f commissioners under the acts, with the same discretionary and 
exclusive authority as to fixing the boundaries, quantities, etc., as 
they would hâve done in the case of grants conflrmed by acts of con- 
gress or by treaty. In the cases of Magwire v. Tyler, 1 Black, 195, 
and Cragin v. Powell, 128 U. S. 699, 9 Sup. Ct. 203, thèse principles 
were recognized and enforced. But in the later case of Knight v. 
Association, 142 U. S. 161, 12 Sup. Ct. 258, the point came up. The 
question, or one of the controlling questions, was as to which of 
two surveys of a private claim to land, having a foreign origin and 
conflrmed under the above California act of 1851, should prevail, — - 
the flrst one having been approved by the surveyor gênerai of Cali- 
fornia and by the commissioner of the gênerai land oflice, and no 
appeal taken to the head of the department to cancel or reform it; the 
second and last having been made under the express direction of the 
secretary of the interior, under his gênerai supervisory authority as 
the head of the department. The facts of the case bear close rela- 
tion to the case at bar, so far as the conflicting surveys of Sulakowski 
and of Grandjean and Pilie are concerned. But the opinion of the 
suprême court in the strongest language vindicated the authority 
of the secretary to annul the survey deemed by him erroneous, and 
to prescribe the mode in which another should be made to supersede 
it. The report of the case (pages 177-181, 142 U. S., and pages 262- 
264, 12 Sup. Ct.) reviews at much length ail the dift'erent authorities, 
and it is sufflcient to say that, in our view, they leave not a doubt 
that the authority of the secretary to annul the Sulakowski survey, 
and make another in its stead, was ample. In a still later case, in- 
volving the fédéral survey of a French grant in Louisiana, made April 
3, 1769, the suprême court refused to control, by injunction, the 
secretary in changing the survey approved by the commissioner of 
the gênerai land office, and, by a new survey, throwing ont part of 
the land, as public domain, included in the flrst one. See New Or- 
léans V. Paine, 147 U. S. 264, 13 Sup. Ct. 303. It was stated by the 
suprême court in the California case, speaking of the rival surveys 
therein involved: 

"We conclude, on this branch of the case, that the secretary of the interior 
liad ample power to set aside'the Stratton survey, and order a new survey by 
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Von Lelght, and that hls action In such matter Is unasBallable ta the courts 
in a collatéral proeeedlng. The Von Lelght surrey, therefore, must be held 
ae a correct eurvey of the pueblo claim, as eonfirmed by the circuit court." 

The instructions and contraet, introduced into this record by the 
industry of coansel, under which Sulakowski made his survey, ignor- 
ing the varions grants, or portions of them, and returning them as 
vacant pnblic lands, together with the information, direct or indirect, 
about those grants, which we know from the record was within his 
reach, if not in his officiai custody as a government ofdcer, demon- 
strated beyond controversy that the survey was grossly erroneous, 
if n.othing worse, and that it should hâve been canceled quoad its 
interférence with private property. Granted that there did exist the 
foreign grants in question, and that proof was accessible of their 
boundaries, locations, .etc., it would hâve been a strange condition 
of law that would hâve denied the power in some department of the 
government to correct the mistake. The correction, or, in nther 
words, the proceedings complained of in the assignment now under 
review, were not ex parte, and without full trial or argument, as 
we gather was the case in the action of the secretary eustained by 
the court in the California case we hâve cited; but, as we learn froca 
the record, they hâve been fairly and regularly oarried on contradic- 
torily with the state and her vendee, Dr. Smyth, the plaintifif, from 
first to last. Every step seems to hâve been stubbornly contested 
upon one side or the other by astute and able counsel, and we are 
struck by the ability and thoroughness revealed in the varions déci- 
sions of the executive ofiScers, as well as the research and talent 
characterizing the briefs of the attomeys who conducted the battle. 
In this connection we observe from the record (printed transcript, 
page 391) that, in trying the case as made by the pétition of the 
bank in 1875, the register and receiver had, in 1885, before them, 
sent from the department in Washington, 79 documents or différent 
items of proof which had been before the secretary when he made 
his decree of January 18, 1884. If fraud or ill practice.or imposi- 
tion on the officers of the government had been shown against the 
good faith and regularity of the proceedings complained of by the 
plaiatiflf, the ca»e might be différent. Such proof would at least 
hâve caused a suspicion against what otherwise seems to hâve been 
fair and regular. In the absence of sueh proof, and even allégations 
of that nature, the court deems itseK powerless to question the sur- 
veys by the government of the grants in question. As to the valid- 
ity of such grants themselves, and their binding effect under the 
treaty, those are différent questions, and are certainly in this pro- 
ceeding open to review, and the flndings of the executive authorities, 
as shown by the record, on thèse subjects, can hâve no other effect 
hère than such as their reason will justify. 

Before leaving thèse assignments (16, 17, 18, and 19), it may be 
proper to state the view we take of the law involved in the annul- 
ment of the state patents under which the plaintiff hdds part of 
the land claimed by him, which must resuit if the judgment of the 
circuit court be afflrmed. We take it to be well settled that, in an 
action in ejectment in the fédéral courts, which is an action at law, 
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where the plaintifif sets up a patent or any other grant from a state, 
it is compétent for the défendants to defeat the patent or grant by 
showing, by compétent proof, entire want of title in tbe grantor 
thereof. In this case the défendant is not required to go to equity 
to obtain relief, but may meet the case of the plaintifif by showing 
that the thing granted was not in the grantor, or that the oflScer 
pretending to grant had no authority in law to make it, or that the 
land granted was reserved from sale or any other mode of disposi- 
tion. The leading, and perhapg earliest, décision on this point is that 
of the suprême court in Polk's Lessee v. Wendell, 5 Wheat. 293. It 
was said: 

"But there are causes in which a grant is absolutely void, as where tlie 
State has no title to tlie thing granted, or where the offlcer had no authority 
to issue the grant. In sueh cases the validity of the grant is necessarily ex- 
aminable at law." 

A later and more pointed décision, perhaps, is that of the suprême 
court in the leading California case of Wright v. Roseberrj', 121 U. 
S. 5W, 7 Sup. et. 986. In that case the court annulled and set aside 
patents of the United Btates, issued in 1866, 1867, 1868, and 1871, 
for public lands purchased under the pre-emption laws of the United 
States, on the ground that, by the swamp-land grant of the 28th Sep- 
tember, 1850, the lands had passed to the state of California, beyond 
the jurisdiction of the oflScers of the United States, and had ceased, 
by the mère opération of the swamp-land grant itself, to be United 
States land, subject to their laws and control. The gênerai law on 
the subject was thus laid down : 

"The doctrine that ail presumptions are to be indulged in support of proceed- 
ings upon which a patent is issued, and which is not open to collatéral attack 
in an action of ejectment, has no application where it is shown that the land 
in controrersy had, before the initiation of the proceedings upon which the 
patent was issued, passed from the United States. The previous tran.sfer is 
a fact, which may be established in an action at law as well as in a suit 
In equity. When we speak of the condusive presumptions attending a patent 
for land, we assume that it was issued in a case where the department had 
jurisdiction to act, and executed it; that is to say, in a case where the lands 
belonged to the United States and provision had been made by law for their 
sale. If thèy never were public property, or had previously been disposed of, 
or if congress had made no provision for their sale, or had reserved same. 
the department would hâve no jurisdiction to transfer them; and It is an ad- 
mitted conséquence that they would be inoperatlve and void,' no matter with 
what seeming regularity the forms of law may hâve been observed. The 
action of the department would, in that event, be likc that of any other spécial 
tribunal, not having .Inrisdiction of a case which it had assumed to décide. 
Matters of this kind, disclosing a want of jurisdiction, may be considered by a 
court of law. In such cases the objection to the patent reaches beyond the 
action of the spécial tribunal, and goes to the existence of a subject upon 
which It is incompétent to act." 

And it was added: 

"A patent may be collaterally impeached in any action, and its opération 
as a conveyance defeated, by showing that the department had no jurisdiction 
to dispose of the lands; that is, that the law did not provide for selling them, 
or that they had been reserved from sale, or dedicated to spécial purposes, or 
had been previously transferred to others. In establishing any of thèse par- 
ticulars, the judgment of the department upon matters properly before it is 
not assailed, nor is the regularity of its proceedings called Into question; but 
its authority to act at ail is denied, and shown never to hâve existed." 
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The court then cites Polk's Lessee j. Wendell and many other 
analogous cases not necessary now to be reviewed by us. This case 
of WiTJght V. Roseberry determined the fact tbat the swamp-land 
grant oilSSO was a grant in prsesenti, and that jt acted upon lands 
as then affected by law, and that the subséquent change in the légal 
status of any land would not bring it within the grant. If this is 
80, as to the swamp-land grant of 1850, it must needs be so as to that 
of 1849. Thèse authorities amply sustain the jurisdiction of the 
circuit court in the instant case to- disregard and annul the state 
patents under which plaintiff claims; and, if such power extends to 
the patents themselves, it needs no argument to show that it like- 
wise extends to the certiflcates or receipts under which plaintiff 
holds, and on which patents hâve not yet issued to him. The au- 
thorities, also, we think, necessarily sustain the power of the circuit 
court to annul "the lists of sélections" in favor of the state, even if 
theyhad not been stricken with nullity by the secretary of the in- 
terior and his subordinates of the land department. We can, there- 
fore, see no force in the assignments under considération, and pro- 
ceed to the others. 

We take up the twenty-flrst assignment, and will conclude with 
the twentieth after disposing of it. The error complained of in the 
twenty-first is that the court erred in dismissing plaintifl's pétition 
as to thé Canal & Banking Company, on the ground that it had been 
proved the bank had, before the institution of the suit, sold and con- 
veyed ail the property involved, and that it was not then in possession 
of the same. We see no error in this action of the court. If the 
évidence satisfied the court of such facts, then, under the laws of 
Louisiana and the practice in an action of ejectment, it was équiva- 
lent to flnding that a mistake had been made in bringing the action 
against the bank in the first instance. We refer to what we hâve 
previously said as to the action of ejectment in the fédéral courts, 
!and the laws and practice controlling same. The assignment pro- 
ceeds on the assumption that it had been proved that the banking 
Company, at the time of the institution of the suit, was not only with- 
out title to any of the lands claimed of it, but was not in possession, 
and, on the contrary, had sold ail of said property. Assuming thèse 
things to be tr,ue, we can see no error in the court's dismissal of the 
case as to that défendant. 

We pass to the last assignment. No. 20, which présents the broad 
question whether the circuit judge erred in taking the issues of fact 
from the jury, and directing a verdict in favor of défendants and 
against the plaintiff. The évidence, documentary and otherwise, ad- 
ministered in the circuit court and presented in the pondérons tran- 
script in this case, on the part of défendants, and the documents, 
surveys, maps, etc., sent up in the original, so far as we hâve been 
able to examine them, seem to be in the main one-sided, and not to 
hâve been contradicted or varied by any proof administered on the 
part of the plaintiff. Oonsidering the remote date at which the 
transactions took place constituting the titles of ail the défendants, 
the loss of records by conflagrations, and death of ancient witnesses, 
we are free to say that évidence of the existence, validity, and loca- 
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tion of ail the foreign grants to which auy of the défendants hâve 
traced title, botli documentary and oral, has been, in matters of force 
and conclusiveness, greater than is usually met with in trials of this 
nature. The importance of the issues involved, the great value of 
the properties at stake, the long duration and stubbornness with 
which the proceedings, both before the land department and in the 
courts, hâve been conducted, and the remarkable industry of the re- 
spective parties in getting their proof, is accountable for this. We 
tbink, with the circuit judge, that if the proceedings in the land de- 
partment were to be given full force and effect, there was, without 
going further, little left of the plaintiff's case. It depended, as we 
hâve endeavored to point ont, upon his ability to show that the lands 
involved (at least, after the élimination from the case of the cem- 
etery and riding-park lands) were public lands of the United States 
in 1849 and 1850, and as such passed by the swamp-land grants of 
those years to the state of Louisiana, under whose patents and in- 
choate titles he claimed. Failing in this, it is our view that the de- 
fendants -were entitled to judgment, even without showing title in 
themselves or possession. We seek in vain through the record for 
any testimony, documentary or otherwise, administered by the plaip- 
tiff, seriously contradicting the material proof as administered by the 
défendants, the coutrolling character of which led the circuit judge, 
who must hâve given it doser attention than we hâve been able to 
bestow upon it, to take the case from the jury and direct the ver- 
dict he deemed just. In the absence of such contradictory proof, we 
fail to see how the circuit judge could hâve done otherwise. In 
Schofield V. Railway Co., 114 U. S. 618, 5 Sup. Ct. 1127, the suprême 
court laid down the gênerai rule on this suljject as follows: 

"It is a settled law of this court tliat, wlien évidence given at a trial, witli 
ail the inferences which the jury could justifiably draw from it, is insufficient 
to support a verdict for plaintiffs, so that such verdict, if returned, must be 
set aside, the court is not bound to submit the case to the jury, but may direct 
a verdict for the défendant,"— citing the following authorities: Improvement 
Co. V. Munson, 14 Wall. 442; Pleasants v. Faut, 22 Wall. IIC; Herbert v. But- 
ler, 97 TI. s. 319; Bowditch v. Boston, 101 U. S. IG; Griggs v. Houston, 104 
U. S. 553; Randall v. Eailroad Co., 109 U. S. 478, 3 Sup. Ct. 322; Commission- 
ers V. Beal, 113 TJ. S. 227, 5 Sup. Ct. 433; Baylis v. Insurance Co., 113 U. S. 
316, 5 Sup. Ct. 494. 

Some of the proofs administered by the plaintiff, instead of con- 
tradicting that of the défendants, on close examination are found 
rather to make for the défendants. Référence is hère made to the 
copy of the spécial instructions to Sulakowski, dated June 7, 1871, 
under which he made his survey, introduced by the plaintiff. Thèse 
instructions, found on pages 493 and 496 of the printed transcript, 
show that it was the duty of Sulakowski to hâve surveyed the grants 
as such, instead of surveying them as public lands, and that the 
records of the surveyor gênerai and of the land office, both in New 
Orléans, and within his reach, contained in large measure évidence 
of the existence and location of the grants. and that they were sit- 
uated within his field of opérations. 

An effort was made by the plaintiff, in his argument before this 
court, to show that the true situation of the grants to Le Breton 
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wasfurther up the Mississippi river tlian the surveys of Pilie and 
Grandjean represent them to be; and this on the ground that the 
décrétai part of the grant of 1757 states that the plantation of the 
petitioner, qf 32 arpents front on the river, in the immédiate rear of 
which both the grants were to be situated, was about 2 leagues dis- 
tant above and on the same side with the city of New Orléans. The 
pétition for the grant states the distance at about 2^ leagues. The 
league hère meant was cei'tainly the French league, a lineal measure 
of use in the province in measuring long distances. From the report 
of the commissioner of the gênerai land office for the year 1869 (page 
106) it appears, from a table of comparative French and American 
measures there given, that the French league was equal to 84 lineal 
arpents, or 245 of G-unter's chains. As the arpent was about 64 
English yards, the league meant would hâve been about 5,376 yarda, 
and the 2 or 2J leagues about 10,752 yards or 12,140 yards, respec- 
tively. As the total of thèse distances amounts to not quite 7 miles, 
and it was assumed that the présent distance by the river was much 
greater, therefore the contention was that the true position of the 
grants, as shown by the instruments themselves, should be further 
up the river. If this argument was worth anything, the very re- 
verse of this proposition would be the case. But the ready reply to 
ail inferences drawn from this assumption is that we do not know 
whether the straight distance through was meant, or the distance 
along the bend of the river; nor do we know from what point in the 
city, nor to what point of the front of the plantation, it was to be 
taken; n»r can we assume that, if the distance by the river was 
meant, it is the same now, or anything near the same, as it was 140 
years ago. The argument, if sound, would upset, not only the sur- 
vey of Trudeau, made contemporaneously with the grants them- 
selves, and the surveys of Pilie and Grandjean, but also that part of 
the Sulâkowski survey locating the claims of the various persons de- 
raigning title under Almonaster, whose claims were confirmed, as 
we hâve seen, in 1835 and 1836. Thus, the theory, if good, would 
impeach the very survey under which plaintifE claims. It is doubt- 
ful if Spain or France, at that early date, ever made two grants 
whose calls for boundary were more spécifie and unmistakable, and 
in the survey of which there is so little room for discrétion and doubt 
on the part of the surveyor. The triangular-shaped tract, begin- 
ning 40 arpents from the river and immediately in the rear of the 
32-arpents tract on the river, was to be bounded, above and below, 
by the extension of its "limits," until they extended to the southern 
boundary of the Vacherie tract. By "limits" or the "lines of the lim- 
its," the side lines were meant, as distinguished from the front and 
rear lines. The calls for boundary, as to the rectangular tract, also 
granted by the patent of 1757, and regranted in 1764, were even 
more spécifie. The lake was to be the north boundary, the prier 
surveys of the grants (40 arpents in depth) frontirig on the Bayou 
St. John were to form the east boundary, the southern one was to 
be 60 arpents from the lake, and the western one to be 53 or 54 
arpents from the eastern, and to run north to the lake. The gov- 
ernment surveyors and experts, examined as witnesses in the case. 



SMYTH V. NEW ORLEANS CANAL & BANKING CO. 929 

seem never to hâve entertained any doubt about how to locate thèse 
calls. If the subject were open for a review h«re, we think there 
would be no difficulty in sustaining the locations as made by the 
government. But, as we hâve heretofore stated, the survey execut- 
ed by compétent oflficers of the interior department, after the fuUest 
investigation and délibération, unimpeached, as it is, for fraud, mis- 
take, or ill practice, seems to us to be conclusive, so far as it fixes 
the locations, boundaries, and contents of the grants. 

No effort has been made, so far as we can perceive, hère or in the 
circuit court, to defeat or question the McOarthy grant, the Livau- 
dais grant, or the Jesuit grant, or the sales of parts of it, or to ques- 
tion the surveys or locations of any of them. We therefore place 
them on the same plane of authority and validity, in defeating the 
swamp-land grant to the state, as we hâve shown the Le Breton 
grants are entitled to. While it is the well-established doctrine in 
ail cases of this character that the plaintiff must recover on the 
strength of his own title, and not on the weakness of that of the 
défendant, the plaintifE's brief is wonderfully silent on this subject. 
Throughout the six printed pages of plaintiff's argument we look in 
vain for some allégation that the plaintiff had a good title, some ex- 
planation of how he could hâve any standing in court, after the en- 
tries, patents, and ail proceedings under the survey made by the 
deputy surveyor in 1872 were canceled and set aside by tlie land de- 
partment of the United States, thus destroying any and ail basis for 
the maintenance of his suit. But, notwithstanding this, he turns his 
back on his own title, and proceeds to attack that of the défendants, 
alleging, inter alla, that the French grants of October 6, 1757, and 
February 15, 1764, are of no validity, are insuflflcient, and were im- 
properly located, and by assignments of error Nos. 4, 5, 6, and 7 con- 
tends that the évidence admitted at the trial to prove same was il- 
légal and inadmissible. 

In any view of the case, we fail to see how the plaintiff can re- 
cover. If we should go beyond the foreign grants, shown to hâve ap- 
propriated as private property the same land conveyed by the state 
to the plaintiff, even before the existence of the United States as a 
nation, we would be constrained to sustain the title of the défend- 
ants under the laws of prescription they hâve ail pleaded, and in 
support of which bave administered satisfactory proof of long pos- 
session and enjoyment under acts translative of property. We think 
it plain that the judgment of the circuit court should be afflrmed, 
and it is therefore ordered, adjudged, and decreed that the judgment 
appealed from be, and the same is hereby, afifirmed. 
93 F.— 59 
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BACK T. EMPLOYEES' LIABILITY ASSUB. GOKP., Llmltèd. 
(Circuit Court, D. Oregon. Mày 6, 18^.)' 

Insurance— ^Agency of Solicitor— Effbot op Notiès *o Agent. 

One who, after he had ceased to be the regular agent for an accident 
insnfànce company, contlnued to solicit and procure renewals from pa- 
trons of the company whom he had pi-evlously Insurëd, taklng out a com- 
mission from the premiums paid; whieh renewals were accepted by the 
Company, must be considered^nagpntof the company in the transac- 
tions, and not of the Insured; and^is knowledge of the usages of the 
occupation in which a. person insureii là shown by hls application to bave 
been engaged is binding on the coifipany. '' 

Action by Seid Back, as guardian of Go Won, against the Emploj- 
ers' Liability Assurance Corporation, Limited, to recover on a policy 
of accident insnrance, 

John H. Hall and W. T. Hume, for plaintifE. 
G. E. Si Wood, for défendant. 

BELLINGEE, District Judge. This is an action upon an accident 
policy issued by the défendant company, whereby it insured a China- 
man named Go Boo f or the eum of |5,000, covering a period of 12 
months from April 14, 1898, against bodily injuries, etc. Go Boo 
was killed soon after the issuance of the policy, in an accident in the 
cannery of the Fîdalgo Island Oannihg Company, at Anacortes, in 
the State of Washington, where hewas engaged as a Chinese mer- 
chant, and èuperintendent of Chinese labor'employed in said cannery. 
In the application for the policy, Gb iBoo dèscribed his occupation as 
that of an importer and dealer in Chinese merchandise, and contract- 
er for Chinese labor. The premium paid upon this policy was 
137.50. The défense is that Go Boo, at the time of the injuries from 
which his death resultedi was engaged in more ha^iardous occupation 
than that dèscribed in his application, to wit, thé occupation of fore- 
man of Chinese labor employed in the sgid cannery; and it is alleged 
that if the défendant had known the true facts and conditions and 
circunistances as to the occupation and employment of the said Go 
Boo at the time bf the issuance of said policy, or that said Go Boo 
would thereafter engage in a business other and more hazardous thau 
that dèscribed in the application and in said policy, it would not 
hâve issueâ said policy of |5,000, except upon payment of a much 
larger premium. The plaintiff meets this défense with the conten- 
tion that Go Boo at the time of his death was not engaged as fore- 
man of the Chinese laborers employed in said cannery, ànd that the 
superintendence, so far as it went, in which he was engaged, was a 
part of the business dèscribed in the application on which the policy 
was issued, to wit, that of contracter for Chinese labor; and, further, 
that U. K. Arnold, through whose agency the policy was obtained, 
was the agent of the company iesuing the policy, and knew that it 
was a part of Go Boo's occupation, and that he intended to act in 
the capacity of superintendent, foreman, or overseer in the cannery, 
— at least, that he was told so either by Seid Back or by the insured 
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himself. The policy was a reaewal of a similar policy issued by the 
Company upon an application made through Arnold the previous year. 
I am of the opinion that Arnold, in the procuring of this policy, was 
acting as the agent of the company, and not of the insured, and that 
the company is bound by the knowledge which Arnold had of the 
usages that existed among Chinese contractors, and of the purpose 
of the insured to supen'ise the laborers employed through his agency. 
Arnold had been the agent of the company prior to the issuance of 
the first policy, and had tbe names of a number of Chinese patrons 
in his possession, from whom he solicited business after the new agent 
was appointed, and he acted as intermediary between the insurer and 
the insured in the procuring of the policies to be issued. It was his 
habit to go around ampng thèse Chinese patrons and solicit their 
renewals, — a habit that confonns to the practice common among in- 
surance companies of soliciting renewals of policies from their pa- 
trons. That the company' did not send around other agents or em- 
ployés is probably due to the fact that Arnold acted in that capacity. 
His commissions for such service were paid by the company. He 
testifles that he simply deducted the commissions, and took the com- 
pany's receipt therefor. Such conduct can hâve no other interpréta- 
tion than that of a business relation between the company and the 
man who was thus acting. It is undisputed that there was no spé- 
cial understanding between Arnold and the company, or its agent, 
with référence to thèse commissions. The understanding was im- 
plied. He simply withheld his commissions, as an agent may be 
presumed to do who has an existing business relation with the par- 
ties with whom he thus deals. The judgment will be in favor of the 
plaintiff for the sum of $5,000, acoording to the terms of the policy 
in suit. 
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TOWAGE 00. 

(Circuit Court of Appeals, First Circuit. April 26, 1899.) 

No. 243. 

Marine Insurance— Construction dp Policy. 

A marine policy permitted a tug to navigate the waters of Long laland 
Sound and sliores and "ail inland and Atlantic Coast waters ol the TJnlted 
States, and ail waters adjacent, Connecting, or tributary to any of the 
above waters." The policy also provided that any déviation beyond the 
llmits named should not avoid the policy, but that no liabillty should exlst 
during such déviations, and "upon the return of said vessel withln the 
limits named herein" the policy should be and remain in full force and 
effect. The tug went without the waters described to Mexico, thence with 
a tow she started for New York, and when off Oharleston Bay, ètanding 
in for a supply of coal, was wrecked on a shoal about V/^ miles from the 
nearest mainland. Eeld, that the place of loss was in the "Atlantic Coast 
waters of the United States," and was covered by the policy. 

Samb— Conditions— OvEBiNsuRANCE. 

A policy of marine Insurance provided that it should be vold if other 
Insurance was made on the vessel exceeding $50,000. The policy also 
provided that, in the event of a déviation from certain waters, the policy 
should be suspended, and tabe effect on return to such waters. The tug, 
desiring to go outside of the waters designated, applied to défendant 
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' Company for permission and indorsement on the pollcy, which was re- 
fused, UhereaïtOT it took eut â p<dic^ In another Insurance company, 
which, wltti: *he policies then exlstln^, would hâve exceeded the prescribed 
limits. Thé latter pollcy provided that, if thé assured had pther Insur- 
ance prlor in date, the company shoiild^ be Itàble only for so much as the 
amount of the prior insuranee was déficient towards covérlng the proper- 
ty insured! This prior Insurance. was to the total -vialue of the vessel. 
Hdd that, as such latter policy could take effect only on the suspension 
of the other policies, and was at once suspended upon the revlval of the 
other jpolieie? on a teturn wlthin the liiiiits, there was at ho tlnie Insur- 
ance in efCect more than the agreed amount, and the pollcy sued on was 
not vold for overlnsurance. 

In Error to the Circuit Court of the United States for the District 
of Maine. 

Eugène P. Carvçr (Edward E. Blodgett, on the brief), for plaintiff 
in error. 
Orville D. Baker, for défendant in error. 

Before PUTNAM, ALDRICH, and BEOWN, District Judges. 

BEOWN, t)istrict Judge. This suit is upon a marine policy on the 
tug B, W. Morse. The policy runs for the term of one year from May 
1, 1893, tô May 1, 1894, "unless sooner terminated or niade void by 
conditioi^p hereinafter expreseed." The loss occurred on October 10, 
1893, within the term of the policy. The tug was "priyileged to use 
and navigate the port, bays, and harbor bf New York, Éast and North 
or Hudson riyers, waters of New Jersey, Long Island Sound, and 
shores, and wâters as far as Ne'çv Bédfôrd, and allinland and Atlan- 
tic Coast waters of the United States, and ail waters adjacent, Con- 
necting, or tributary to any of the above waters, but not beyond «aid 
waters, and tow vessels to and from sea, and search for vessels at 
sea, according to the custom of the port of New York." 

The questions in this case arise from the fact that the tug, during 
the term of the. policy, went without the waters described, on a voy- 
age from New York to Nassau, thence to Havana, thence to Progresse, 
Mexico, whence, with a schooner in tow, she started on October 4, 
1893, bound for New York. On this voyage, the tug reaehed latitude 
31.35 N., and longitude 79.40 W., on October 9th, and then stood in 
for Charleston bar and harbor for a supply of coal, and on the next 
day, October lOth, was wrecked on Pumpkin Hill shoal, about 1-| 
miles from the nearest mainland, and became a total loss. The circuit 
court found "as matter of fact, under the proper construction of the 
policy, that the place of loss was eovered by the policy, and that it was 
in Atlantic Coast waters of the United States." The aséured contends 
that the test of liability is purely geographical, and that if at the 
time of loss the vessel was actually within the geographical limits 
described in the policy the insurer is liable. The following provision 
is relied upon; ' 

"Any déviation beyond the limits naméd in this pollcy shall not void this 
pollcy, but no llablllty shall exist during such déviation; and, upon the return 
of sald vessel. wit'hin the limita named hereln, this policy shall be and remain 
in f ull force and eîCect" , 

In this opinion we will use the terms "plaintiff" and "défendant" 
to indicate the relation of the parties in the original suit. 
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The défendant contends that the tug had dévia ted from the waters 
covered by the policy, and had not returned thereto, within the 
terms of said policy, eo as to be covered by it. It is urged that the 
putting in of the tug to Charleston was but an incident of her voyage 
from iProgresso to New York, and that, as she had not completed the 
voyage on which she was engaged, she was lost on a voyage not 
covered by the policy in suit. We hâve then to détermine whether 
the parties to the présent contract intended to cover losses occur- 
ring in defined geographical limite within the period of the policy, or 
whether they contracted with référence to voyages from place to 
place within thèse hniits, excluding losses occurring within the spec- 
ifled time and place upon voyages to and from ports without the 
gpecified limits. So far as we can see, there is no prima fade bal- 
ance of probability in favor of either contention. Voyage policies 
and time policies are equally recognized in law, and a time policy 
has no necessary référence to any specified voyage or voyages. In 
tact, the printed form used by the parties seems to hâve been designed 
for a time policy applicable to spécial waters without regard to voy- 
ages. As originally printed it read : 

"Privileged to use and navigate the port, bays, and harbor of Xew York. 
East and North or Hudson rivers, waters of New Jersey, Long Island Sound, 
and shores, 

and ail waters adjacent, Connecting, or fributary to any of the above waters. 
but not beyond said waters, and tow vessels to and from sea, and searcli for 
vessels at sea, according to the custom of the port of Xew Yorii." 

The waters named are such that their limits both towards the land 
and towards the gea are reasonably ascertainable. While there may 
be some uncertainty as to the location and estent of "waters adja- 
cent, Connecting, or tributary," yet it is apparent that thèse words 
are for the benefit of the assured, and to avoid a too rigid applica- 
tion of the restriction to the limits previously named. Though it 
might in some cases be necessary to refer to the intended employment 
of the vessel, in order to détermine whether she were within "waters 
adjacent, Connecting, or tributary," the possible necessity for such 
an incidental inquiry does not disturb, but tends rather to conflrm, 
the opinion that the original printed form covers the vessel in limits 
determined by geographical description rather than by référence 
to voyages. Were the case before us upon the printed form without 
written additions, and had the loes occurred in the waters named 
therein, we should hâve no doubt of the correctness of the plain- 
tiff's contention. We hâve then to inquire as to the effect of the 
written addition of the words, "and waters as far as New Bed- 
ford, and ail inland and Atlantic Coast waters of the United States." 
A difHculty arises from the words, "and ail inland and Atlantic 
Coast waters of the United States." Défendants counsel argues 
that thèse words are to be taken conjunctively, and mean merely 
such of the coast waters as are inland waters. We cannot so 
interpret the clause, since this is in etïect to reject the words "At- 
lantic Coast" as surplusage. The diflficulty is in applying as a 
désignation of geographical limits words so indeflnite as "Atlantic 
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Çoast wa^ers of, the United State^." Were it neçessary in this case 
to déterminé àt wLiat point èîi'"^'ér voyage from Progresse the vessel 
entereâ tii'i^e' "^vàtërs, or weré it à question of defli»ing tlie easterly 
boltndary of 'tiiese waters, serîous dbubts might arise iinder the tefms 
of the contKtct. If à marine léaéùe were taken àsthe measarë of 
thè breadth df tHè'se waters, it tti'îght èx'clùde théjVegsel on a voyage 
from port to port within the Atlkniic Seaboard, even though she were 
on the iisuàr^otirse betweèn thèse pOrts. It might exclude the vessel 
when drivéii off the coast by stress of weather. Therefore there 
would be reaioH in holding thèse words to mean those waters usually 
employed by vessels in voyages in the coasting trade between ports 
on the Atlantic Coast, and that a vessel properly pursuing such a 
voyage must be assumed to be within the Atlantic Coast waters, 
though at times scores of miles from ehore. The waters would then 
be marked out, not by any particular Voyage of any particular vessel, 
but by the usùal course of trade. " Conceding, however, that this con- 
tract of insurance contains terms which would in some cases be diffl- 
cult of application, a récognition of thèse diiHciilties does not lead to 
the adoption of the defendant'e view that the policy must be consîdered 
as if it covered a séries of voyages, since by adopting this construction 
we fall into néw difflculties in adapting it to the contemplated busi- 
ness. Ref erring to the contract for provisions as to the employment 
of the tug, we flnd : 

"Warranted by the assured to lie employed eyclusively in the towing and 
wrecking business, * * * to be used mainly for gênerai towing purposes, 
* * • and tow vessels to and from ,sea, and search for vessels at sea, ac- 
cording to the custom of the port of New York." 

In construing this policy aceording to the nature of the business, 
we must first bear in mind that this business requires neither a port 
of lading nor a port of discharge. It is apparent, we think, that the 
parties did' not hâve in mind that the tug ehould be solely engaged in 
a serieë of voyages from port to port in the coàstwise trade. The 
business of towiflg might call for a long succession of trips, which 
could not bè deemed voyages in the ordinary sensé. The wrecking 
business contemplated by the contract might iuvolve her in risks dif- 
fering greatly from those of ordinary coàstwise voyages from port to 
port. Between thèse trips she may hâve no necessity to make port, 
save for supplies and repairs. We cannot construe the policy in such 
manner as tù ioipose upon her idle entriés into port that would be of no 
service and might lessen her earning power. The fact that the busi- 
ness diffère sd'greatly from that of a carrying trade, where the parties 
contemplate a terminus a quo and a terminus ad quem, renders it 
highly probable that ohly geographical limits were iûtended. The 
language of the policy is apt to express such an intention. See Hen- 
nessey v. Insuraftice Co., 28 Hun, 98. In ordinary voyage policies, it 
is not contemplated that there shall be a departure from the defined 
course. Hère, however, tliè parties tlot only contemplated departures 
from the descpbed waters, but expressly provided for them by say- 
ing that they should not void the policy; providing, also, that tlie 
policy should be in f ull force upon "the return of said vessel within 
the limits named herein." As in cases of doubt construction should be 
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favorable to the assured, the défendant has tlie burden of satisfying 
us that the words "return within the limits" are équivalent to the 
words "return to a place of good safety within the limits"; in other 
words, that the word "return" used in this policy of marine Insurance 
has a technical meaning and connotes a place of good safety. We flnd 
no évidence or légal authority that would justify us in giving it such 
a meaning in this case. On the contrary, considering the fact that the 
instrument is one drawn by an Insurance company, we think that, had 
a return to a place of good safety been intended, the company would 
not hâve failed for lack of apt words or skill of expression to employ 
unequi vocal and deflnite terms to express its intention. There is a 
wide différence between a return to certain waters and a return to 
places of good safety within those waters, and the assured is entitled 
to the full benefit of that différence. Should we hold that after a 
suspension the policy revives only upon a return to a place of good 
safety, at the end of a voyage begun without the limits, we should con- 
strue the contract not according to the tug's whole business, but ac- 
cording only to that part in which she engages in a full voyage from 
port to port. A proper construction must be one that provides for her 
entire business. If voyages are disregarded, and only geographical 
limits are provided for, the contract, so construed, is adéquate to ail 
the requirements of the business. The original printed form seems 
appropriate to meet thèse requirements, and we are of the opinion that 
the written additions do not indicate an intention in the présent case 
to change the character of the contract set forth in the printed form. 
We can dérive no aid from the cases of Mark v. Insurance Co., 13 
G. C. A. 157, 64 Fed. 804, and Insurance Co. v. O'Connell, 29 C. C. A. 
624, 86 Fed. 150, as they differ so materially from the case before us 
as to be inapplicable as précédents. Whatever may be the difiieulty 
in interpreting the words "Atlantic Coast waters" in cases where the 
easterly boundary is in question, no such difïieulty arises as to the 
western boundary. There is no need for référence to any voyage to 
détermine whether a vessel was wrecked in Atlantic Coast waters, if 
she were wrecked on the Atlantic shores of the United States, or upon 
a shoal situated a mile and a half from the mainland, as was hère the 
case. The popular meaning of the terms, as well as the meaning that 
has référence to the three-mile limit and that which has référence to 
the usages of the coasting trade, are ail properly applicable to the place 
where this vessel was wrecked. 

We agrée, therefore, with the finding of the circuit court, "as matter 
of fact, under the proper construction of the policy, that the place of 
loss was covered by the policy, and that it was in Atlantic Coast 
waters of the United States." We are also of the opinion that the 
facts found by the court below raise no question of the seaworthiness 
of the vessel at the time the policy in suit reattached on her return 
from without the limits. 

The défendant next contends that the policy in suit was avoided 
by other insurance, in violation of the following provision: 

"It is also agreed that this policy shall become voici if any other insurance 
is or shall be made upon the vessel interested, hereby insured, which. togetber 
with this insurance, shall exeeed the sum of flfty thousand dollars.'' 
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It appears that during or before the time covered by the gênerai 
yoj?âge from New York out and iéturn, and before the loss of the 
tii^, the plaintiff applied to the défendant company for permission and 
requested an indorsement on this.polity for the gênerai voyage above 
describéd, which wasrëfused; and tîiat therëafter, on or about Septem- 
ber 21, 1893, the plaintiff took out a policy in the Atlantic Mutual 
Insurance Company for $17,500. It is' idôntended that thereby the 
plaintifl! exeeeded the permitted instirance. It is agreed that at the 
date of the issue of the Atlantic pdlicy there was |45,000 of Insurance 
on the vessel, other than the |5,000 policy in suit. Each of the 
policiès was based upon an agreed valuation of |50,000, and the 
policies in the aggregate reached that aniount. So that prior to Sep- 
teniber 21, 1893, there v/ae |50,000 Insurance, exclusive of the At- 
lantic policy. The loss occurred during the term covered by ail the 
poljgies. The Atlantic policy contained, however, the foUowing: 

"l'rovided always, and it is liereby furtlier agreed, tliat if the said assured 
sllall hâve made any other assurance upon the premises aforesald, prior in day 
of date to this policy, then the said Atlantic Mutual Insurance Company shall 
be answerable only for so much as the amount of such prior assurance may 
be déficient towards fuUy covering the premises hereby assured." 

As the prior assurance was to the total value of the vessel, and 
was in effect at the time and place of loss, it is évident, we think, 
that the express terms of the Atlantic policy excluded it from liabil- 
ity, since there was no deflciency. By its terms, the Atlantic policy, 
under the existing state of facts, could take effect only upon suspen- 
sion ht the other policies, and was at once suspended upon the re- 
vival of the other policies upon a return within the limits, so that 
at no time was there in effect more than the agreed sum of fâO.OOO. 
The policy in suit, therefore, was not void for overinsurance, nor can 
the défendant reduce its liability by any claim for contribution by 
the Atlantic company. The fact that the défendant had refused per- 
mission to employ the tug outside the permitted waters we think im- 
material. The rights of the parties were fixed by the contract con- 
tained in the policy in suit, and neither the refusai of the défendant 
company to enlarge its liability, nor the act of the plaintiff in insuring 
risks not covered by the former policy, can affect the construction of 
the contract in question, or restrict the légal obligations thereby 
incurred. 

Thje judgment of the circuit court is affirmed, with interest, and the 
Knicterbocker Steam Towage Company, défendant in error, is award- 
ed the costs of this court. 



SOLTHEEN EXP. CO. v. PLATTEN. 

(Circuit Court of Appeais, Fifth Circuit. February 21, 1899.) 

No. 727. 

1. ConPORATiONS— Liability for Torts op Agents— Scopk of Employment. 

A déclaration, in an action against a corporation for Personal injuries, 
which allèges that défendant employed certain détectives to investigate 
■an alleged robbery, and that in the course of such employment such dé- 
tectives, with other persons procured' by them, committed an assault on 
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plaîntiff for the purpose of compelling him to confess to ,the commission 
of the robbery, and inflieted the injuries sued for, sfates sufficient tacts 
to eonnect the défendant witii the injury, and to charge it with liability 
therefor; the means employed by its agents in the investigation being 
left to their discrétion, in the exercise of whieh they were within their 
authority. A ratification or répudiation of their acts by défendant after 
they were committed. and plaintifï's right of action had accrued, would 
be immaterial. 

2. Same. 

"Under the modem rule ad'opted by the courts, a corporation is liable 
at common law for torts committed by its servants or agents, precisely 
as a natuRii person would be. 

3. Pleading — Déclaration in Tort. 

A déclaration to recover for an assault alleged to hâve been committed 
on plaintitC by représentatives and agents of défendant in the course of 
their empîoyment is not demurrable because it fails to state tlie names 
of some of the assailants, alleged to be unknown to plaintiff. 

4. Damages for Assact^t and Battery — Mental Sdfpering. 

In an action of tort to recover damages for an assault and battery, 
where there is proof of substantial physical hurt and injury, the plaintiff 
is entitled to recover compensation for the mental pain and sulïeriug that 
necessarily resulted from the original injury. 

5. Evidence of Agency — Acts op Alleged Agent. 

Acts of an alleged agent tending to show the exercise of control and 
authority over the business of the principal, and déclarations and state- 
ments of agency made in the pres<;nce of other known agents, are ad- 
missible to establish the agency. 

6. Pleadinq — Variance — Amendment During Trial. 

The action of a trial court in denying a motion for judgment on the 
ground of a variance, and in permitting the amendment of the déclara- 
tion, after the conclusion of plaintiff's évidence, to conform to the proof. 
is not an abuse of discrétion, where it is not claimed that défendant was 
misled by the variance to his préjudice. 

Fardée, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the South- 
ern District of Florida. 

John F. Hartridge, for plaintiff in error. 

H. P. Logan, J. W. Brady, and F. M. Hammond, for défendant 
in error. 

Before PAEDEE, Circuit Judge, and SWAYNE and PAB- 
LANGE, District Judges. 

SWAYNE, District Judge. This is an action originally brought 
by John J. Platten, Jr., défendant in error, against the Southern 
Express Company, a corporation under the laws of the state of 
Georgia, plaintiff in error, to recover damages for personal injury 
inflieted upon him by reason of an assault with deadly weapons 
committed by certain employés of the défendant company. The 
suit was originally brought in the circuit court. Pope county. Fia., 
but was afterwards removed by the défendant company into the 
circuit court of the United States for the Southern district of Flor- 
ida. The facts alleged by the plaintiff in his déclaration, and 
proved on trial, except as hereinafter qualified, are as follows: 
That on or about the Ist day of April, 1897, the office of the de- 
fendant company situated in the town of Bartow, Fia., was robbed 
of the sum of |2,500, and that shortly thereafter the défendant 
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Company sent its agents, W. T. Sherrett and C. L. MyerSj to thé 
town of Bartow aforesaid, for the pùrpose of investigating the 
said robbery, and to procure, if ^possible, évidence sufflcient to con- 
vict the person or persons who perpetrated the same; that the said 
W. rTi Sherrett and C. L, Myers were especially selected by the de- 
fendant company for this purpoSe, ând in pursuance of their em- 
ployment, and in the investigation of the said alleged robbery, the 
said C, L. Myers, together with N. W^ Buxton, and two o'^her per- 
sons to the plaintifE unknown, were enjployed by the saiû agents 
to make an assault with deadly weapona upon the plaintiff, and to 
seize him, throw him down, and by brute force deprive him of his 
Personal liberty, v?ith intent to compel the said plaintiff to confess 
and admit that he had perpetrated the robbery upon the défendant 
above referred to; that the said agents and employés of the de- 
fendant company did endeavor to kidnap the plaintiff and carry 
him to a secluded spot, v^herethey were to hang him up by a rope 
furûished by the offlcers of the coinpany for that purpoee; and 
that the object of the company in coinmitting this assault was to 
compel the plaintiff to admit and cpnfess that he had perpetrated 
the robbery above mentioned. There is a second count in this 
déclaration, alleging a conspiracy between the défendant corpora- 
tion, by its blficers, agents, and spécial représentatives selected 
and chosen to investigate the robbery above referred to, and other 
ofiacers, agents, and représentatives of the défendant company un- 
known toi plaintiff, to commit the assault for the purpose hereinbe- 
fore set forth. To this declarâtïOû the défendant company de- 
murred, whîch demurrer being oyerrijled by the triai court, error 
was assigned; and the first question to be determined hère is 
whether or not the court below errëd in rendering judgment on this 
demurrerj'siistainitig défendant ili'ërror'sdeclaTâtiom' 

The three questions raised by the demurrer afe; (l)' Dofis the déc- 
laration show, by relation of fact, lainy connection : between the de- 
fendant bompany and the assault complained of? (2) Were the 
employés of the défendant corporation, in committing the assault, 
acting within the seopeqf their erpplQyment? , (3) Is it necessary 
that in such an action against a corporation the names of the par- 
ties who actually committed the assault be given? 

To the first qnestion it is alleged; by the déclaration that the de- 
fendant company selected, and sent to the yicinageiOf ;the robbery, 
its spécial agents and représentatives) W. T. Sherrett and G. L. 
Myers ; : .that thèse agents, were specially instructed to investigate 
the alleged Bobbery, and that the, said agents, in pyrsuance of their 
employmejàjt, and in the investigation ofthe alleged. robbery, acting 
within theecope ,of their employment, committed the trespass, to 
recover. compensation for which this action wasbrQught The assault 
upon the défendant in error by theaçi agents of the express company 
was committed to further the inyestigation of the robbery, and the 
wrong to défendant in-<îrror was committed by the agents of the 
défendant company, theréfore, in carrying. out the purposes of their 
employment. It is true that if the assault alleged had been commit- 
ted willf uUy by the agents of the corporation, and in the performance 
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of an act not within the scope of their employment, then thèse agents, 
wiio were merely tfee servant»: of the stockholders of the corporation, 
cQuld not by their conduet render the corporation liable. In the 
case at bar certain persons were employed by the défendant company 
for the lawful and commendable purpose of aseertaining who was 
guilty of the robbery set forth in plaintiff's déclaration. They were 
clothed by the défendant company with the power to exercise their 
discrétion as to the metbods to be adopted in ferreting ont the crime. 
Acting under tMs authority, clothed with this discrétion, seeking to 
accomplish the ends for which they were employed, the agents of the 
défendant company did the wrong to plaintiiï set forth in the déclara- 
tion. It would not be contended otherwise than that a natural per- 
son, standing in the same relationship to the active wrongdoers in the 
casA at bar as did the défendant company towards thèse agents, would 
be liable under the circumstances set forth. At common law a corpo- 
ration could not be made a défendant to an action of battery, or such- 
like Personal injuries, for, in its corporate capacity, it could neither 
beat or be beaten; a corporation being, in the language of Sir Edward 
Coke, "invisible, and existing only in intendment and considération 
of law," and wholly devoid of corporal body. But of récent years, 
with the growth of corporations, the multiplicity of interests owned by 
them, the diversity of business enterprises by them conducted, "judi- 
cial tribunals, with much wariness, and after close and exact scrutiny 
into their nature and constitution," ex necessitate hâve raodified the 
strict rules of the common law in relation to corporate liability; and 
it is now declared to be the law that a corporation is liable civiliter 
for torts committed by its servants or agents, precisely as natural 
persons. Fotheringham v. Express Co., 36 Ped. 252; Railroad Co. 
V. Quigley, 21 How. 202; Sait Lake City v. Hollister, 118 U. S. 256, 
6 Sup. et. 1055; Kailway Co. v. Harris, 122 U. S. 597, 7 Sup. Ct. 1286. 
It is admittedly correct, as stated by counsel for the défendant com- 
pany, that affirmative, willful action by the chief oificers of the défend- 
ant company could not hâve made the company liable for the acts 
complained of in the déclaration, for the corporation is liable only 
for the acts of its servants and employés within the scope of their 
duties. But in the case at bar the détection of the félon who robbed 
the company's oiïice was, in the judgment of the company, very im- 
portant to it. They employed their agents to detect the wrongdoer 
and bring him to justice. It was their duty to hâve selected for this 
purpose safe, careful, and prudent men, — représentatives who would 
pursue this spécial business of the company in a légal, proper, and 
prudent way. This they did not do. They selected as agents men re- 
gardless of the rights of others; men who sought only the end for 
which they were employed, regardless of the means adopted to bring 
about this desired consummation. Thèse agents committed the as- 
sault upon the plaintiff ; and for this action by its agents, acting within 
the scope of their author-ity, the défendant company cannot escape re- 
sponsibility. 

Whether or not there was a subséquent ratification of the acts of 
thèse agents by the chief officers of the company is immaterial, for 
the reason that immediately upon the perpétration thereof the liabil- 
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ity of the company to make satisfaction therefor attached. The acts 
of the agent were the acts of the company. If the perpétra tors of 
this outrage had been successful, by means of the illégal and crim- 
inàl methods employed against the défendant in error, in secdring évi- 
dence against him that would lead to his conviction of the crime of 
robbery, or to the recovery by the company of the money of which it 
was robbed, then the company would hâve been the récipient of the 
advantage gained by the wrongful acts of its agents; and this was 
the end Sought by the express company. But thèse agents were un- 
successful in their efforts, and the company gained nothing tbereby. 
"The question is not whether the partieular act was authorized, but 
whether the act done grew out of the exercise of an authority which 
the master had conferred upon the servant." Tbe bare reading of the 
allégations of the déclaration demonstrates that the acts complained 
of grew out of the exercise of the authority given by the défendant 
company to thèse représentatives. 

Should the demurrer to the déclaration hâve been eustained for the 
reason that the names of the persons committing the assault were not 
named therein? There is nothing in this contention, for the reason 
that the names of thèse persons are set forth. In the déclaration the 
names of thèse persons are given as follows: "Four persons, to wit, 
C. L. Myers, N. W. Buxton, and two others to plaintiff unknown," 
employés of the company, committed the acts complained of. But 
even if no names were set forth in the said déclaration, and it was 
alleged simply therein that certain agents and représentatives of the 
défendant company, to the plaintiff unknown, had been guilty of this 
trespass, then the contention of plaintiff in error could not be sus- 
tained, for the reason that this deficiency would be only in a matter 
of proof, and not of allégation in the pleadings. It follows that there 
was no error made by the trial court in overruling the plaintiff in 
error's demurrer. 

It is contended by the plaintiff in error (the défendant below) that 
the trial court erred in permitting the plaintiff below to testify as to 
the mental suffering occasioned him by reason of the assault. Bearing 
in mind that this action was one purely of tort, and that there was 
proof of substantial physical hurt and injury, there can be no ques- 
tion but what the plaintiff below was entitled to recover compensa- 
tion for the mental pain and suffering that inevitably and necessarily 
resulted from the original injury. As was said by Mr. Justice Grav 
in Kennon v. Gilmer, 131 U. S. 28, 9 Sup. Ct. 697: 

"When the Injury, wliether cansed by willfulness or by négligence, produces 
mental as well as bodily anguish and suffering, independently of any extra- 
neous considération or cause, it is impossible to exehide the mental suffering 
in estimating the extent of the personal injury for which compensation is to 
be awarded." 

And in the case of Mclntyre v. Giblin, 131 U. S. clxxiv., 9 Sup. Ct. 
698, in an action brought by the défendant in error against the plain- 
tiff in error to recover damages for négligent shooting, Chief Justice 
Waite expressly held that the plaintiff below was entitled to recover 
"a fair compensation for the physical and mental suffering caused bj 
the injury." 



SOUTHERN EXP. CO. V, PLATTEN. 941 

Numerous assignments of errpr are based upon the admission of 
certain testimony wliich is alleged to be hearsay, and hence inad- 
missible. An examination of the record discloses tbat this so-called 
heareay testimony was testimony of déclarations and statements made 
by one who was proved to be an agent of the plaintiff in error while 
engaged in the transaction of the business of his principal, and hence 
was properly admitted in évidence. That the parties who made thèse 
déclarations alleged to be hearsay were the agents of the plaintiff in 
error, there can be no reasonable doubt. The actions and conduct of 
W. T. Sherrett were of such a character, so continuons, so well known 
and notorious, not only to the people in and around the place where 
the robbery had been effected, but among the other recognized and 
admitted agents of the plaintiff in error. He was recognized, received, 
and assisted as an agent of the express company, and for nearly three 
weeks was virtually in control of its ofûce at Bartow for the purpoee 
of his employment. During this time, by his directions, the books 
of the company were mutilated, that the plaintiff below might be de- 
coyed from his bed at night to be assaulted as described. Thèse and 
other acts of W. T. Sherrett were properly submitted to the jury to 
establish agency. A careful examination of the record discloses no 
substantial error on the part of the trial judge in the admission of 
this testimony. 

In the déclaration it was charged that Myers and Buxton, and two 
others to the plaintiff unknown, were procured to make the assault 
set forth therein. There is no testimony whatever in the record that 
in any wise connects Myers with the assault, directly or indirectly. 
Upon the conclusion of the testimony on behalf of the plaintiff below 
at the trial, the attorney for the plaintiff in error moved the court to 
instruct the jury to bring in a verdict for the défendant on the ground 
that the évidence disclosed a fatal variance between the allégations 
of the déclaration and the proof in this respect, which motion was de- 
nied by the court; and the ruling of the court on this motion was 
assigned as error. There is no allégation, or even intimation, that the 
plaintiff in error had been misled in maintaining its défense upon the 
merits by this variance. There is nothing in the record, or on the face 
of the pleadings, in any wise showing that the express company was 
prejudiced thereby in any respect. This being the case, such variance 
was an immaterial one, and the court was correct in overruling the 
motion, and allowing défendant in error at that time to amend his 
déclaration by striking out the name of Myers. It is only in case of 
a very gross or flagrant abuse of the discrétion of the triai judge in 
allowing amendments to the pleadings that the same will be inter- 
fered with in the appellate court. A careful examination of the 
entire record discloses no substantial error against the appellant, and 
the judgment appealed from is therefore afflrmed. 

PAEDEE, Circuit Judge, dissenting. 
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In re BMCE. 
,' ,0^ Court, s, D. lowft, C,,P, May 4, 1899.) 

1. BANKKUPtCÏ^JoRISDICTION — " PRtNCrPiAI-. PtACB OP BOSlNESB. " 

WUere ft; pe^tloaer in voluntajy bankniptcy résides In one district, and 
is there employed as çlerk in a store, but: }s engaged in trade on his own 
account, as a gênerai mercliant, in ànothér district, tlie court of banlc- 
ruptcy in the latter district lias jui^sdlètiôû'of tlie pétition, the banlirupt's 
principal place of biisioess being within (Its territorial limita, 

2. SaMK-tWhO' MAT BeCOME-' BANKEDPT-K^IS*AN!rs. : 

: iWtere the law of the state (q<îd©, ï^»' . ]^8&7, ;| 8190) provides that a 
minor may not disaffina his çoç^tràç:^» on reaehlng full âge when, "from 
hls havlng engaged in business as 'ail Àdùlt, the other EJarty had good 
reiison to believe hlm capable of rfdiitf^cân^,»' if a minoir engages in busi- 
ness as a merchant, and parties co'pseqnëûfly assume that he is of full 
âge,, and deal with him in that, beliefj no ipqulry or représentation being 
made as to his mlnoi'ity, he becoraes^absqlvitftly li^tjle for the debts con- 
traeted in such business, and may bç âdjud^ed bankrupt on his own pé- 
tition, though still an infant . ' iJ 

In Bankruptcy. On pétition 'tôTàCate £Édjtidicatièn of bankruptcy. 

, Dtifflej & C^ffln, ior petitioning cryditorfe; 
W. S. Kenworthy, for bankrupt. ' ' 
J. F. & W. E. Lacey and H. H. Sheriff, for opposing creditors. 

WOOLSON, District Judge. Càrl S; Brice having flled his pétition 
in voluntary bankruptcy, the pétition a<^ régularly refèrred to George 
W. SeëVèPS, Esq., as référée in bankruptcy. Upon Âpril 3, 1899, 
said référée fortnally adjudicated sâid Birice to be a bankmpt, and 
duly gave notice for flrst meeting oJ creditors. Shortly prior to the 
day fixed for éaid flrst meeting, Wymâll, Pkrtridge & Go., claiming to 
be creditoi^ of said Brice, presented tt> the judgé of this court their 
pétition, wherein they eoUght vacatioïi' 6f said adjudication. The 
grounds on which such vacation was SÔUght were, in substance, that 
at date of Such adjudication said Briçe was "a minor, and under the 
âge of twenty-one years, and not à 'pel'son' within the intent of the 
bankruptcy statute, and therefore not eutitled to the benefits of said 
statute"; that such fact was not disclôsed by the pétition filed by 
him, nor upon said adjudication. An aniendment to such pétition for 
vacation allèges as further ground that this court has not jurisdic- 
tion to entettain said Brice's pétition, because said Brice, up to the 
flling of his pétition, continuously had lis' domicile and résidence 
and principar place of business within the ï^orthern district of this 
state. To this pétition for vacation of 'ôMér of adjudication Brice 
files his answer, admitting that he is under 21 years of âge, but aver- 
ring that when he was 19 years old he wâs majiumitted by his father, 
and that for more than 6 months before the flling of his said pétition 
in bankruptcy, and at the date of such flling, he was openly engaged 
in business as a merchant in Mahaskà county, in thîs district. 

Counsel for said Brice, for said petitioning creditors, as well as for 
other creditors, hâve been heard orally and by briefs. Upon the hear- 
ing, said Brice was examined under oath. The following facts ap- 
pear: In January, 1898, the father of said Brice executed an instru- 
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ment, wlaich foUows the gênerai form and contains the substance of 
what is generally accepted as a manumission paper. It was con- 
ceded on the hearing that such paper is amply sufflcient, as be- 
tween father and son, to accomplisk the purpose for which it was 
intended. This paper was published in one of the principal news- 
papers where the father and son resided. Since said date of manu- 
mission, and up to the flling of his pétition herein, said G. S. Brice 
was employed in his father's store in Tama county, lowa, as a clerk, 
upon a monthly salary. Said Brice also opened up, in Oskaloosa, 
Mahaska county, lowa, a store, for gênerai merchandise purposes, and 
had maintained the same for over six months prior to flling of his 
said bankruptcy pétition. He was very seldom at his Oskaloosa 
store, and in fact took no leading part in the management or détails 
of business therein. His brother-in-law, one Barber, was in charge 
as manager, made the purchases of goods, made whatever payments 
thereon were made, engaged those employed in said store, and at- 
tended to obtaining the lease of the store premises; but the lease 
was taken in the name of said Brice, and ail purchases were also 
made in said Brice's name. There is presented herein no claim that 
any fraud was perpétra ted or attempted in the matters named. AU 
the creditors dealt with said store as being the property of said Brice. 
The debts scheduled in the pétition for bankruptcy aggregate $24.- 
tiOS.lO. The stock of goods are scheduled at an aggregate of $12,350. 
First, as to jurisdiction : Without determining, but assuming, that 
this point is hère properly presented, I flnd the facts proven sustain 
such jurisdiction in this court. Although Brice unquestionably had 
his domicile and résidence without this district, yet his business with- 
out the district was that of a mère clerk; within this district, and for 
the entire period of six inonths prior to flling his pétition, he was 
earrying on the business of a merchant upon such a scale as that his 
scheduled debts for merchandise and store expenses aggregated at 
flling of pétition over $20,000. Whether he nlight hâve flled his 
pétition in the district of his résidence is not the question hère to be 
decided. The statute (3Ô Stat. 545, c. 541, § 2, par. 1) confers upon 
this court, as a court of bankruptcy, jurisdiction "to adjudge persons 
bankrupt who hâve had their principal place of business, resided, or 
had their domicile within ifs territorial jurisdiction for the preceding 
six months, or the gréa ter portion thereof." Brice has elected to file 
his pétition in bankruptcy in the district of his principal place of 
business. If he is a "person" within the meaning of the statute, this 
court has jurisdiction. I do not, deem it necessary to hère déter- 
mine the question presented by counsel for Brice that the plea of 
minority is a plea personal to the bankrupt in this proceeding, but 
will assume, for the purpose of this hearing, that a créditer may 
properly présent it. Section 4, par. b, of the présent bankruptcy 
statute provides that "any person, except a corporation, shall be enti- 
tled to the benefits of this act as a voluntary bankrupt." By section 
1, cl. 19, it is provided that the word "persons" "shall include corpo- 
rations, except where otherwise provided, and offlcers, partnerships, 
and women." No part of this statute : appears expressly to provide 
for the case of minors. In re Derby, 8 Ben. 118, Fed. Cas. No. 3,815, 
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is citéd by counsel for creditors pétîtioning for vacation as a weU- 
considered casé, wherein Judge Blàtchford (thea district judge, but 
subsequéûtly an associate justice of the suprême court of the United 
States) decided that minors, in respect to their gênerai contracts, are 
not embraced -witliin the proTieions of tbe bankrUptcy act of 1867, 
as subjects of voluntary or inyoluntary bankruptcy. Opposing coun- 
sel hâve cited In re Book, 3 McLean, 317, Fed. Cas. No. 1,637, wherein 
it is decided, in answer to the question 'Vhether the infancy of the ap- 
plicant is good ground for opposition to his discharge as a bankrupt," 
that "an infant may claim the beneflt of the bankrupt law." ïhis 
last-cited case, whilë given as thé "opinion of the court" on ques- 
tions certlfled to the circuit court from the district court, under the 
provisions of the bankrupt act of 1841, appears to hâve been answered 
on gênerai principles, and not upon any spécial provisions of that 
act, and to be the opinion of Justice McLean, then a member of the 
suprême court of the United States. In neither of thèse cases, ap- 
parently so contrary in décision réached, is there référence as a con- 
trolling factor to any spécial provision of the acts in force at dates 
of such décisions. Yet there are apparent principles in common rec- 
ognized as underlying thèse décisions. In the course of the opinion 
Judgé Blatchford states, apparently as the reason leading to the con- 
clusion reached by him : 

"The gênerai contracts of an infant having no force if disafflrmed by him 
after attaining his majority, it is idle for him to set forth, in a voluntary case, 
a schedule of his creditors, and idle for them to prove their debts durlng his 
infancy, for the whole proçeedlngs niust be in vain if the debts are disafflrmed 
by him after he attains his majority." 

Towards the close of his opinion he states: 

"It Is not intended to express an opinion as to whether or not an infant 
may not voluntarily pétition in respect of contracts for which he is llable, such 
as debts for the value of necessaries." 

While Justice McLean states: 

"An Infant is bound to pay certain debts. The bankrupt law extends its. 
benefits to ail persons who are In a state of bankruptcy, without exception as 
to persons. Flduciary debtors only are excepted. * * * When an infant 
brlngs his Case witliin the bankrupt law, the. law vests his property in the 
assignée." 

Apparently, theref ore, if the infant is liable for the debts he sched- 
ules, he may, so far as the décisions above cited hâve expressly de- 
cided, avail himself of the benefits of the bankrupt law, in the absence 
in such law of any provisions to the contrary. And the point decided 
in Re Derby must be regarded as applying adversely to the right of 
minors to be adjudged bankrupts only as to debts which the minor 
had the légal right to disafflrni. The industry of counsel has brought 
to the court only thèse two décisions as directly bearing on the ques- 
tion hère presented. The contention presehted in the pending matter 
may be regarded as closely analogous to the question presented under 
former bankruptcy statutes with référence to whether, and, if at ail, 
to what extent, such former statutes extendëd their provisions to 
married women. The cases are numérous wherein the courts were 
called to détermine how far the recognized légal disabilities of mar- 
ried women affected thé application of the statute. In the pending 
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matter the légal disability is alleged as applying to a minor. With- 
out attempting an exhaustive considération of tlie décisions relating 
to the application of former bankruptcj laws to married women, a 
fèw niay profitably be hère considered. In Ke Slichter, Fed. Cas. No. 
12,943, Judge Nelson, in 1869, passed directly on the question, arising 
in the district of Minnesota, over which this distinguished judge so 
long presided, as to the status of a married woman under the act 
of 1867. Catharine Slichter and her son had been trading under the 
firm name of Slichter & Son. Tliis décision recognizes that the stat- 
utes of that state had relieved married women of many of the dis- 
abilities to which they were theretofore subjected, but that Mrs. 
Slichter could make ho contract, in the course and business of said 
firm, except as authorized by the laws of that state. "There being 
no évidence that Mrs. Slichter was engaged in business by virtue of 
any authority conferred by the statute, she could avail herself of 
her coverture to defeat the debt which was the basis of the bankruptcy 
proceedings." 

In re Kinkead, 3 Biss. 405, Fed. Cas. No. 7,824, was decided in 
1873 by Judge I31odgett. This décision with exhaustive cleamess 
applies the statutes of Illinois regarding the légal status of married 
women as to property rights. J. D. Kinkead and his wife, under the 
firm nanje of Kinkead & Co., were carrying on a partnership business 
as traders. Kinkead & Co. and J. D. Kinkead, by proceedings in 
involuntary bankruptcy, had been adjudicated bankrupts. An indi- 
vidual créditer of J. D. Kinkead sought to hâve his debt established 
against the flrm assets, on the ground that the contract of co-partner- 
ship was void and inoperative by reason of the inability of the wife 
to make a binding contract. After a full and clear statement of the 
statute of the state relating to the questions involved, Judge Blodgett, 
in closing his opinion, states : 

"The f act that Mrs. Kinkead was not individually adjudged a bankrupt does 
not, in my view, change the aspect of the case. Such an adjudication could 
only be necessary for the purpose of reaching her individual property, if she 
has any, which is not alleged; and she may yet be so adjudged i£ It becomes 
necessary in the course of thèse proceedings." 

The décision reached above was subsequently afflrmed by Circuit 
Judge Drummond (1874), before whom the case was taken on review. 

In re Colhns, 3 Biss. 415, Fed. Cas. No. 3,006, was decided in 1873 
by the same distinguished jurist. In this case was directly presented 
the question whether a married woman was entitled, on her own 
pétition, to receive the beneflts of the bankruptcy statute. The case 
arose upon the motion of a creditor to set aside and dismiss the 
bankruptcy proceedings after adjudication had thereon. After re- 
ferring to the discussion had in the Kinkead Case, supra, Judge Blod- 
gett says: 

"I think the prineiples I hâve laid down in the Kinkead Case that a mar- 
ried woman could lawfuUy engage in business, and incur liabilities, justify 
her in coming to this court, and the court in taking jurisdiction of the case." 

In re Goodman, 5 Biss. 401, Fed. Cas. No. 5,540, was decided by 
Judge Grresham in 1873, while district judge of the district of Indiana. 
Pétition was flled against Eachel Goodman, a married woman, alleg- 
93 F.— 60 
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ing that she had, in that distriçty been for years engaged ia business 
in hep own name as a trader, and had committed an act of bankruptcy 
(describiag it) within the last six months, etc. The case ', came up 
on a motion of Mrs. Goodman to dismiss the bankruptcy proceedings. 
In his décision Judge Gresham st^tes: 

"Whether this proceedlng can be malntalned dépends upon how far the lég- 
islature of Indiana has gone in. changing the common-law rlghts of marrled 
women." 

After discussing and summarizing the Indiana statutes, the opinion 
concludes : 

"The rule, then, still being that a marrled woman caixnot contract, and the 
power to do so being an exception to the rule, and the pétition failing to show 
that Ijlrs, Goodman was possessed of ahy separate property or means with 
which she was carrylng on her business, it foUows that she cahnot be ad- 
judged a' banisrupt. The pétition Is therefore dlsmissed." 

Ah extènded annotation to the caee of In re Kinkead, 14 Fed. Cas. 
p. 602, closes with what appears to be a correct conclusioû based on 
the ca^es abpve cited and others cited in such annotation: 

"Impossible as It may be to reconcUe the décisions on the gênerai question 
of the rlghts and liabllities of married women, the duty of the fédéral courts 
In adinliilstering the bankrupt act would seem to be slmply to détermine the 
status of' a marïied woman under the existlng laws of the state where the 
jurisdiçtlon; is to be exerclsed, and administer the act upon the bftsis of the 
princli)les thus discovered. The foundation of banliruptcy ptocëédlfiga is In- 
debtèdne^; but the bankruptcy act does not make any new standard of 11a- 
bllity; W slmply opérâtes upon those àlready existing. The appilcatlon of the 
act to matried women dépends, clearly, not upon thelr rlghts, but thelr liabll- 
ities; and those liabllities are determined by the law of the forum where the 
jurisdiçtlon Is Invoked." 

While not directly applicable herein, an interesting, case is In re 
Oottdnj Fed. Cas. No. 3,269, wherein Judge Judson, of; the district 
of Connecticut, applies the bankruptcy statu te,, os in force in 1843, 
to the, sta.te; statutes oftha,t state, ^nd makes ^uçh application the 
décisive test whereunder lie dismisses the application upon volun- 
tary pétition. 

No gotJd reason appèars td me why the test above laid down may 
not be applied in determining to what extent, if at ail, the présent 
bàBkràptey Statute exten'd» its beneflts to minorsi Thrdughout each 
of the cases àboTO cited runs the query, is the person seeking or 
sought" tobe adjudged à bankrupt liablé for his contracts, or for 
whât is doMhiohly uiiderstood to be his debts? ; Wherever this ques- 
tion' iM ànÉwei^ed în the afarmatïTe, the décision applies the bank- 
ruptcy statutè, While, if a:nswered in the négative, the application of 
the bankrtiptcy etatute is denied. Tuming, theny to the statutes of 
lowa, We flM the rights and liabllities of minora, so far as aflected 
in fhe pèûding matter, as definéd by the lowa Gode: lûf 1897, as fol' 
lows: 

"Sec. 8188. The period of mlnority extends in maies to the âge of twenty-one 
years, and la females ttf that of eighteen years; but ail minora attala tt^r 
màjorlty by marriage. .; 

"Sec. 3189. A mlnor is bound not only by contracts for necessarles, but also 
by hiS other contracts, unless he dlsafiirms them'wltlilni'a ireasônable time 
after he attalha his majority, and restores to the other party ail money or 
property recelved by hlm by vlrtue of the contract, and remaûilng wlthhx his 
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control at any tlme after his attaining bis majority, excein as otlierwise pro- 
vlded. 

"Sec. 3190. No contract can be thus dlsafflrmed where, on account of the 
minor's own misrepresentàtions as to his majority, or from his having engaged 
in business as an adult, the otber party had good reason to believe him capa- 
ble of eontracting." 

How fàr, if at ail, the matter pending is aflfected by manumission 
by the îather, will not now be considered; that question not being 
deemed necessary to the décision reached herein. The alleged bank- 
rupt was submitted to examination under oath on the hearlng, and 
his testimony is before the court, together with the documentary 
évidence p^resented. His minority is conceded. There appear po ex- 
press misrepresentàtions by him as to his minority. The petitioning 
creditoiis made no inquiry touching this point. No question appears 
to hâve arisen in their minds as to his being of âge. They dealt with 
him as one of full âge. He was engaged in business as an adult. 
From his having thus been engaged, the évidence clearly shows that 
thèse creditors had good reason to believe, and did believe, Brice 
was capable of eontracting. There is thus met every requirement, 
essential under the lowa Code, to place the debts or claims held by 
thèse creditors beyond the power of Brice to disafflrm, when he shall, 
in the coming December, hâve reached the âge of 21. He cannot now 
or then, under the lowa statu tes, disaffirm thèse debts; and thus he 
is liable therefor, as though at time of his eontracting them he had 
attained his majority. This conclusion satisfles the reasons under- 
lying the above-cited cases as to married women, and it is not antag- 
ohistic tô either of the cases cited as to minore, as above interpreted, 
and it appears just to ail concerned in the results reached under it. 

It becomes unnecessary formally to consider the fact, appearing 
on the hearlng, that the petitioning creditors herein had instituted, 
and are now maintaining, in the state court, action as for debt against 
said Brice on the same- claims which they set up in their pétition 
herein as giving them the right to a vacation of the adjudication of 
bankruptcy. Such action in the state court is aided by attachment 
against the stock of merchandise, which, if the adjudication be sus- 
tained, will pass to the trustée. That such action, if proseeuted to 
judgment, must resuit in recovery for such creditors against Brice, 
is beyond question, under the évidence before me. The resuit would 
then be, if the pétition of such creditors be sustained, and bankruptcy 
proceedings dismissed, that for the very debts, on account of which, 
in thèse bankruptcy proceedings, such creditors claim Brice cannot 
maintain thèse proceedings because he is not liable therefor, they 
would, in their action in the state court, recover judgment, because 
Brice is, under the lowa statute, powerless to disafflrm, and, conse- 
quently, liable therefor. In such case the writ of attachment issued 
at their inetanCe would result in paying their claim in full, to the 
disadvaijtage of other creditors, who are content to accept that equal- 
ity of distribution of assets whose accomplishment is the primary ob- 
ject of the bankruptcy statute. 

Having reached the conclusion above announced, it follows that 
the pétition of Partridge, Wyman & Co., for vacation of order of ad- 
judication of said Cari S. Brice as a bankrupt must be denied and 
diwûissed, and at their costs. 
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In re JEFFBRSON. , 
(District Court, D. Kentucky. May 2, 1899.) 

1. BANKBtrPTOT— Pbovablk Dbbts— Rékt. 

A Jease for a term of years, reserving rent payable in monthly Install- 
ments, is termlnated by the adjudication of ttie lessee as a bankrupt duriag 
the term; and ttie landlord lias no provable claim against the tenaut's 
estate in bànkruptcy for the rent which would hare accrued under the 
lease after tlie date of such adjudication. 

2. Samb— Lbssor's Statutory Lien. 

A State statute giving to a lessor a lien on property of hls tenant on the 
prepilses to secure the payment of one year's rent due or to become due 
dôès not entitie the landlord, when the tenant becomes hanlirupt during 
the term, to priority of payment out of his estate for a year's rent from 
the date of the adjudlcatian. The lease being terminated by the bank- 
ruptcy, no rent can accrue thereafter. 

3. Same. 

A State statute providlng that, in case a tenant's property on the prem- 
ises is levied on under exécution or attachment, a year's reht to accrue 
shall be paid out of the proceeds, as a prior claim, does not entitie the les- 
sor to recover such future accruing rent on the bànkruptcy of the tenant 
4 Samb — OccDPATiOK op Pbemises bt Thusteb. 

A trustée in bànkruptcy, or the estate which he represents, does not sue- 
ceëd the bankrupt as tenant in a lease of property held by the latter at 
the time of the adjudication. ïhe landlord is entitled to compensation 
for the use of the premises while the same are occupied by the trustée, 
the àmount thereof being ehargeable as part of the expense of administer- 
ing the estate. 

In Bànkruptcy. On review of décision of référée disallowing claim. 

John 0. Russell, for proving creditor. 
Charles S. Grubbs, for trustée in bànkruptcy. 

EVANS, District Judge. The adjudication in this case upon the 
voluntary pétition of the bankrupt was made March 23, 1899. Among 
the proofs of debt flled was that of James B. Payne, trustée, for 
f4,166.66 for rent. The demand was founded upon the terms of a 
written lease of the premises on Fourth avenue, in Louisville, where 
the bankrupt had eonducted a large fancy grocery business. Those 
provisions of the lease material to the questions now at issue are 
as follows: 

"Lease, Begins Feby. 15, 1896. 

"This indenture, made this 21st day of Jan'uary, 1895, between James B. 
Payne, trustée, of the first part, and C. W. Jefferson of the second part, wit- 
nesseth, that the party of the flrst part hereby leases to the party of the sec- 
ond part the fallowing premises, to wit: The en tire lot and the three-story, 
stone front building thereon situated on the east side of Fourth street, be- 
tween Green and Walnut streets, and known as 'No. 551, 553, and 555 Fourth 
Street, LouisvUle, Ky.,' being at the corner of the iirst aUey north of Walnut 
street, together with the frame building on the rear end of said lot, for the 
space of flve (5), years from February l5th, 1896, and covenant to keep the 
tenant In quiet possession of the premises during said term. It is hereby ex- 
pressly agreed to and understood by the said parties that the said property 
is to be used as herewith described, and not otherwise, vlz. as a fancy grocery 
s*ore on the flrst floor and cellar; the upper floors to be sublet by the lessee 
for business or apartment rooms, if he so elects. In considération whereof 
the party Of the second part binds himself to pay for the same three hundred 
and • thirty-three and 33%-100 dollar» at the end of each and évery month, 
being at the rate of four thousand dollars per annum; to take good care of 
the premises; and return the same, at the expiration of sajd time, in as good 
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order as reeeived, ardinary wear and tear and natural decay excepted, unleas 
the improvements should be destroyed by lightnlng or other natural cause, or 
tire not caused by bis default; and not to erect, or permit to be erected, on 
the premises any nuisance, or commit any waste. If destruction as aforesaid, 
total or partial, ensues, so as to make the premises untenantable for the pur- 
pose deslgned, the lessee may surrender and cancel this lease. The following 
additional stipulations are hereby declared to be a part of this lease: 

"(1) The premises shall not be underlet, except the upper floors, as above 
stated, or the term, in whole or in part, assigned, transferred, or set over by 
the act of the lessee, by process or opération of law, or in any other manner 
whatsoever, without the written consent of the lessor; and for a violation of 
this stipulation, in addition to the forfeiture provided in the ninth stipulation, 
the rent shall be doubled while the default continues. * * * 

"(p) This lease, at the option of the lessor, shall be void and forfeited in 
case of any violation of any stipulation herein contained. The stipulation is 
not to be considered or construed as a penalty, but shall be punctually en- 
forced." 

The créditer presenting the claim insists that as landlord he is 
entitled to a priority of payment of one year's rent to accrue subse- 
quently to the date of bankruptcy by virtue of a lien therefor upon 
the property on the premises, which hen he claims is given by the 
laws of the etate of Kentucky. The référée disallowed the claim 
except to the extent of the rent accrued up to the date of the adjudi- 
cation, and the créditer has asked the court to review the action of 
the référée, and allow the entire claim. The question presented is 
one which is constantly arising, and will continue to do so, and its 
importance has induced the court, after an able argument at the bar, 
to give it the fullest considération the pressure of other duties would 
permit. So much of the statute law of Kentucky as applies to it is 
as follows: 

"A landlord shall hâve a superior lien on the produce of the farm or prem- 
ises rented, on the flxtures, on the household furniture and other Personal 
property of the tenant, or under-tenant, owned by him, after possession is 
taken under the lease; but sueh lien shall not be for more than one year's 
rent due or to beeome due, nor for any rent which has been due for more 
than one hundred and twenty days. And if any such property be removed 
openly from the leased i>remises, and without fraudulent inteut, and not re- 
turned, the landlord shall hâve a superior lien on the property so removed, 
for tifteen days from the date of its removal and may enforce his lien agalnst 
the property wherever found." Ky. St. § 2317. 

"If the property be taken under exécution or attachment, the oflicer shall, 
out of the proeeeds of the property found on the leased premises, and levied 
on or taken by him, make payment of the rent payable in money, due and to 
beeome due, for the year in whicli the levy is made uniess a bond of in- 
demnity be executed. But the plaintiff in the exécution or attachment may 
compel a sale of the property under his process by exeeuting to the offlcer a 
bond of indemnity, such as provided for in the Civil Code of Practice, and the 
remedy provided in it, on a bond of indemnity, shall operate in favor of the 
person to whom the rent is payable, or other claimant of the property on the 
bond provided for in this section." Ky. St. § 2315. See provisions in Civ. 
Code Prac. §§ 211, Cil. 

"Uniess the landlord consente thereto in writing,. every assignment or trans- 
fer of his term or interest in the premises, or any portion thereof, by one who 
is a tenant at will, or by sufferance, or who has a term less than two years, 
shall operate a forfeiture to the landlord," and he may on 10 days' notice re- 
cover possession. Ky. St. § 2292. 

Ail the provisions of the bankrupt act (30 Stat. 544) which seem 
to hâve any important bearing on the proposition to be discussed may 
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be gpoupedas foUowe; Section 1, among other things, pr)Ovi<îe&,t;liat 
tite word'^débt^' shall include any debtj demand, or claim provable 
in bankrtiptcy; and that the word, "discharge" shall mean the release 
of a bankrupt îrqïn ail of his debts which are provable in baakruptcy, 
except such as are excepted by the act.<, Section 4 provides that any 
person who owes debts, except à corpor'ation, shall be entitled to 
the beneflts of the act. Section 14 provides that after the expira- 
tion of one month from the adjudication the bankrupt may apply for 
his discharge, and, if there be no opposition on the grounds specifled 
in the section, the discharge will bè granted. If there be opposition, 
provision is made for a prompt sèttlement of the question. Section 
17 provides that a djscharge in bankruptcy shall release the bank- 
rupt from ail his provable debts except — Pirst, taxes; second, those 
evidenced by judgments in actions for frands, malicious injuries, etc.; 
third, those nôt properly scheduled, unless the creditor otherwise had 
notice or actual knowledge of the procéedings; and, fourth, those 
created by frauds, embezzlement, misappropriation, or défalcation of 
the bankriipt while acting in a fiduciaiy capacity. Section 47 pre- 
sCribes the dnties of trustées, and provides that they shall respectively 
(1) aecbùiit for and pay over tothe estâtes uïider their control ail 
interest ïecèived by them upon \the property of such estâtes; (2) 
coUect and reduce to money the propeïty of the estâtes for which they 
are tinisteéS under the direction pf the court, and close up the estate, 
as expeditîously as is compatible with the best interest of the parties 
in interest, and also that they shall perfonn the other duties specifled 
in the section, not one of which includes the continuance of the 
tenancy of rented property. Section 57 régulâtes the manner of 
proving claims, and gives the requiremente of the act as to the char- 
acter and contents of proofs oî débt, requires the flling of the writ- 
ing if the qlaim is founded on one,: and also that, if the creditor holds 
any securities for the payment of the debt, they shall be stated. Sec- 
tion 63 provides that debts of the bankrupt may be proved and al- 
lovped against his estate which are (1) a flxed liability, as evidenced 
by a judgment or an instrument in writing absolutely owing at the 
time of the flling of the pétition against him, whether then payable or 
not, with any interest theréon which would hâve been recoverable at 
that date, ôr with a rebate of interest upon such as were not then 
payable, and did not bear interest; (2) due as costs taxable; (3) 
founded upon a claim for taxable costs; (4) founded upon an open 
account, or upon a contract express or implied; and (5) founded upon 
provable debts reduced to judgment between the adjudication and 
the discharge of the bankrupt less certain costs. This section also 
provides that unliquidated claims against a bankrupt may, pursuant 
to application to the court, be liquidated in such manner as it shall 
direct, and may thereaftër be proved and allowed against the estate. 
Section 64 provides thàt debts having a priority are: First, taxes; 
second, costs ofpreserving the estate; third, flling fées paid by cred- 
itors in certain cases; fourth, costs of administration; flfth, wages 
earned wiihin, three months by workmen, clerks, and servants; and, 
sixth, debts pwing to any person who, by the laws of the state or the 
United States, is entitled to priority. By section 67 certain liens are 
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declared void, but it is provided that liens given or accepted in good 
faith, and not in contemplation of or in fraud of the act, and which 
bave been recorded, if the law so requires, shall be excepted. 

The lease under which the claimant insists that he is entitled to 
priority of payment under the laws of Kentucky certainly created a 
tenancy, which, by its terms, might continue until the loth day of 
February, 1901. During that term the bankrupt's undertaking was to 
pay monthly to the landlord 1333.33^ rent as it accrued. Under the 
Kentucky statute above cited, a landlord, speaking generally, has a 
lien on the property of a tenant on the premises to secure the payment 
of the rent for a year ahead. Thèse propositions are undeniable, 
and unless tlte necessary and inévitable resuit of the adjudication 
in bankruptcy be to deprive the landlord in this case of his tenant, 
and consequently of his rights as stipulated in the lease and supple- 
mented by the statute, and also to dissolve the contract relations be- 
tween them, that resuit should be avoided. If the act of the bankrupt 
in securing the adjudication is to deprive the landlord in the midst 
of the term of ail the security and advantage for which he had been 
so careful to provide, the hardship is obvious. His arrangements for 
a permanent tenancy of the most advantageous kind would thus be 
destroyed without any agency of his own, and in spite of what he 
may hâve taken infinité pains to avoid by the exercise of the wisest 
and most businesslike foresight. While other creditors, it is true, 
must sufEer by the bankruptcy, no other contract of the bankrupt is 
liable to precisely similar vicissitudes. And yet the court sees no 
way to avoid the conclusion that the relation of landlord and tenant 
in ail such cases ceases, and must, of necessity, cease, when' the ad- 
judication is made. If the relation does cease, the landlord after- 
wards has no tenant and the tenant has no landloid. At the time 
of the adjudication the bankrupt is clearly absolved from ail con- 
tractual relations with, aud from ail persoiial obligations to, the 
landlord growing ont of the lease, subject to the remote possibility 
that his discharge may be refused, — a chance not worth considering. 
After the adjudication there is no obligation on the part of the ten- 
ant growing out of the lease. He not only owes no subséquent duty, 
but any attempt on his part to exercise any of the rights of a tenant 
would make him a trespasser. His relations to the premises and to 
the contract are thenceforth the same as those of any other stranger. 
He cannot use nor occupy the premises. No obligation upon his part 
to pay rent can arise when he eau neither use nor occupy the property. 
The one follows the other, and it seems clear that no provable debt, 
and, indeed, no debt of any sort against the bankrupt, can arise for 
future rent. No rent can accrue after the adjudication in such a way 
as to make it the debt of the bankrupt, and future rent had not, in any 
just sensé, accrued before the adjudication. This resuit grows un- 
avoidably out of the peculiar relations of landlord and tenant, and 
the peculiar contract betwe«n them, by which rent accrued monthly 
as the occupation and use of the property progressed. The latter 
might be interrupted by any of several contingencies ; for example, 
the destruction of the premises, or by the breach of the lessor's cov- 
enant for quiet possession, or by forfeiture for subletting, etc. So 
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that, îf use and occupation ceased, so did rent. Henc'e tte claim for 
futtire rént is not a flxed liability, as deflned in section 63 of the 
banlirupt act, not only because of tbe contiiigencies indicated^ but bé- 
cause ofthe possible dissolution of tbè tèrmby an act of bankruptcy. 
And if it be trUe that rent never accrues after the adjudication, 
then it follows tbàt tbere is no lien ûpon the property to secure the 
rent. A lien must fmd its support in the debt. The debt is the 
principal thing, the lien only the incident. If the debt ceases to 
exist. the lien necessarily falls. A mortgage executed to secure the 
payrnent of a debt creatcd and existing upon an executed considéra- 
tion — for example, a loan of mouey — is amply protected by the act, 
but even sucb a lien would be instantly destroyed by anything which 
satisfled or barred the debt. Hère the supposed debt, so far from 
being based upon an executed considération, — such, for exainple, as 
use and occupation of the premises.- — never aroso at ail, because the 
relation of landlord and tenant, which alone uiade it possible, had 
previously been dissolved. Use and occupation, or at least the right 
to enjoy them. can alone raise the duty or obligation to pay rent 
for the premises. The one is correlatively the considération of the 
other. The diities of the trustée of the bankrupt are clearly defined 
by section 47 of the act, and eau in no way be construed as making 
him the tenant, rior as autfiorizing the estate to be a tenant of the 
landlord under the lease. however muuh the trustée may become such 
by express or implied agreenient vvith the landlord for the short time 
he may be compelled to oucupy the premises in the discharge of the 
duties of trustée. He should, of course, for that time pay rent, and 
it should be treated as part of the expense of administering the trust 
estate. 

The State statute which provides that in cases where the tenanfs 
property on the premises is levied upon under an exécution or at- 
tachment a year's rent to accrue ehall be paid out of the proceeds as 
a prior claim is not applicable to cases in bankruptcy. It is a state 
régulation in cases in which no discharge from his contract obliga- 
tions can be given by law to the tenant, and in which there is no dis- 
solution by opération of law of his contract relations with the landlord. 
The bankrupt act alone can do that, and it has made no provision 
similar to that of the state statute. The court has not overlooked the 
state law which gives a lien for rent which may accrue within one year, 
etc., but for the reasons above indicated the «ourt is of opinion that no 
rent can accrue under the lease after the date of the adjudication. 
And, as has been seen, if no rent can accrue, there is nothing upon 
which to make priority of payment, and consequently nothing upon 
which to rest a lien. The court has not omitted to consider whether 
there was any way to treat the claim as an unliquidated demand under 
the provisions of section 63, so that, if it were, it might be adjusted 
upon a basis that might provide for paying rent during a period that 
would give the landlord reasonaWe opportunity to find another ten^ 
ant; but the effort soon developed the impossibility of doing it upon 
a logical or satisfactory basis consistent with this opinion, or upon 
any reasoning that was not wholly artilicial. The practice under the 
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act of 1867 seems to hâve proceeded upon views similar to those just 
expressed, and to support the conclusioù the court bas reached in 
this case, namely, that the claim for the rent which otherwise would 
hâve accrued after March 23, 1899, was not a provable debt against 
the bankrupt's estate, as the rent never can accrue at ail, because 
of the bankruptcy. Bailey t. Loeb, 2 Fed. Cas. 376, 11 N. B. B. 271; 
In re Webb, 29 Fed. Cas. 494, 6 N. B. E. 302; In re Breck, 4 Fed. Cas. 
43, 12 N. B. R. 21a. In reaching this conclusion tlie court has at- 
tached little or no importance to the forfeiture clause of the lease in 
case of a subletting, because the court would hâve reached the same 
conclusion had no such clause been found in the contract, nor a sim- 
ilar provision in the Kentucky Statutes. Indeed, it seems to the court 
that this resuit inevitably followe from the peculiar relations between 
landlord and tenant alone, and from the severance of those relations 
by the opérations of the bankrupt act. Of course, this leaves the land- 
lord at f ull liberty to make a better lease if he can, although uflfortu- 
nately it may flnd him unable to make one so good. This, however, 
is the unavoidable conséquence of any dissolution of the tenancy. 
Tbe bankrupt act, it must be observed, dissolves practically ail the 
contracts of the bankrupt, and the one with the landlord is no more 
sacred than the others. The resuit therefore is that the action of the 
référée in disallowing the landlord's proof of debt against the bank- 
rupt's estate for rent to accrue after the date of the adjudication is 
approved and conflrmed. 



In re FEANCIS-VALENTINE 00. 

(District Court, N. D. California. May 2, 1899.) 

Xo. 2,762. 

1. Bankruptcy — Dissolution or Libns — Possession of Propehty undbr 

Levy. 

Where actions are begun in a state court, and writs issucd and levied 
on property of an insolvent debtor, wittiin four months before the insti- 
tution of proceedings in involuntary bankruptcy against him, the trustée 
is entitled to recover possession of such property from the sherifï holding 
the same under the levy; and the court of bankruptcy has jurisdiction 
to order the surrender of the property on summary pétition by the trustée. 

2. Samb — Sheiuff's Costs. 

A sheriff, holding property of an involuntary bankrupt under writs 
levied within four months before the commencement of the proceedings 
in bankruptcy, has no right, as against the trustée, to retain possession of 
such property until payment of his costs. 

In Bankruptcy. 

Gordon & Young, for petitioner. 

Keddy, Campbell & Metson, for respondent. 

DE HAVEN, District Judge. This is an application made by the 
trustée of the estate of the Francis-Valentine Company for an order 
commanding and directing one Richard I. Whelan, his deputies and 
employés, not to interfère in any way with any of the property of 
said estate in bankruptcy, or with the trustee's possession thereof. 
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The resjjMident does not claim title to the property adversely tp the 
Ï^B,ii;iS-valèDtine Company, but he insists that, prior to uiè com- 
inënçement of the proceeding by ;which the Francis- Valentine Com- 
pany was adjudged bankrupt, the ppoperty had been by him, as sher- 
iff of the city and county of San Francisco, levied upon under writs 
of âttàehméht and exécution issued out of the superior court of the 
State 6f Çalifornia, in and for thé city and county of San, Francisco, 
in certain actions pending in that court, in which the Frahcis-Valen- 
tine Company was a défendant; and itis further claimed by him 
that this court bas no jurisdiçtion, in a summary proceeding like 
this; to inquire into his right to withhold the possession of said prop- 
erty frpm the trustée. In my opinion, this court bas jurisdiçtion, as 
there is np question hère of conflicting titles to property; it being 
conceded that the property beloiiged to the Francis- Valentine Com- 
pany, and that the légal title thereto, subject, of course, to ail lawful 
liens, passed by opération of law ,to the trustée in bankruptcy. The 
actiofls in the state cpïïrt were ail cominenced, and the writs of at- 
tachment and exécution issued and levied, within four months prior 
to the âiihg in this court of the pétition in bankruptcy aga,inst the 
Franci8:^alent,ine Company, and the liens obtained tbereby became, 
undèr subdivision f of section 67.of the bankruptcy act of 1898, null 
and void when that company was adjudged bankrupt, Such being 
the case, thé respondeht, whose only claim is based upon the pro- 
ceedings in the state court, is net entitled to the possession of the 
property levied upon by him, as against the trustée of the bankrupt. 
Whether the respondent is entitled to hâve the costs incurred by 
him in the attachmént proceedings paid out of the proceeds arising 
from any sale of the property made by the trustée is a question not 
necessary to be passed upon at this time. If it should be conceded 
that he has such right, it stiU cannot be admitted that he has the right 
to withhold the posSeMon of the property from the trustée for thé 
purpose of enforcing such demand. Application granted. 



In re COLES. 
(Circuit Court, N. D. Çalifornia. April 24, 1899.) 

No. 12,565. , 

CosTOMS DUTIB8 — Classification — Anthracite Coal. 

Under tlie tariff act of 1897, antliracite coal containing less tlian 92 per 
cent, of pure carbon is dutiable, being clearly embraeed within the lan- 
guage of paragraph 415, which imposes p duty on "coal, bltuminous, and 
ail coals containing less than ninety-two per centum ; of flxed carbon," 
and thus brought within,the exception contg,ined in paragra.ph 523, placing 
on the free list "coal, anthracite, not speciaJly provided for in this act." 

This ie an application by Charles P. Coles for the review of a 
décision of the board of gênerai appraisers relative iù the classifica- 
tion for duty of a cargo of anthracite coal. 

Sidney V. Smith, for petitioner. 
Samuel Knight, Asst. U. S. Atty. 
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MOKEOW, Circuit Judge. The petitioner, Charles P. Coles, on the 
24th day of July/1897, imported from Swansea, Wales, into the port 
of San Francisco, Cal., in the United States, 3,494| tons of anthracite 
coal, in the British ship Muskota. On August 3, 1897, the collector 
of the port of San Francisco classified the importation as "coal con- 
taining less than 92 per cent, of flxed carbon," under the act of July 
24, 1897, and dutiable, under paragraph 415 of that act, at the rate 
of 67 cents per ton. The petitioner paid the amount levied, but 
within the proper time entered his protest against this classification 
and liquidation by the collector, on the ground that the importation 
was anthracite coal, so known to the trade commercially, and entitled 
to free entry, under paragraph 523 of the act of July 24, 1897, as 
"coal, anthracite, not specially provided for in this act." The collector 
referred the matter to the board of United States gênerai appraisers 
at New York, and the classification and décision of the collector 
was there upheld. To reverse this décision, petitioner appeals to this 
court for a review of the questions of law and fact therein involved. 

The act entitled "An act to provide revenue for the government and 
to encourage the industries of the United States," approved July 24, 
1897 (30 Stat. 151), provides: 

"That on and after the passage of this act, unless otherwise specially pro- 
vided for in this act, there shall be levied, eollected, and paid upon ail arti- 
cles Imported from foreign eountries, and mentioned in the schedules herein 
contained, the rates of duty which are, by the schedules and paragraphs, re- 
spectively preseribed, namely: 

*********** 

"Schedule N.— Sundries. 
* ** * • • * * * * * 

"Par. 415. Coal, bituminous, and ail coals containing less than ninety-tvifo 
per centum of fixed carbon, and shale, sixty-seven cents per ton of twenty- 
eight bushels, eighty pounds to the bushel; coal slack or culm, such as will 
passthrough a half-lnch screen, flfteen cents per ton of twenty-eight bushels, 
eighty pounds to the bushel; provided, that on ail coal imported Into the 
United States, which is afterwards used for fuel on board vessels propelled 
by steam and engagea in trade with foreign eountries, or in trade between the 
Atlantic and Pacific ports of the United States, and which are registered under 
the laws of the United States, a drawback shall be allowed equal to the duty 
imposed by law upon such coal, and shall be paid under such régulations as 
the secretary of the treasury shall preseribe; colie, twenty per centum ad va- 
lorem. 

"Free List. 
"Sec. 2. That on and after the passage of this act, unless otherwise spe- 
cially provided for in this act, the following articles when imported shall be 
exempt from duty: 

"Par. 523. Coal, anthracite, not specially provided for in tiis act, and coal 
stores of American vessels, but none shall be unloaded." 

It is admitted by the appellant that the cargo of cOal involved in 
this case contained less than 92 per centum of fixed carbon, but he 
contends that this fact does not bring it within the provisions of para- 
graph 415 of the tariff act, because the coal is commercially known 
as "anthracite coal," and is specifically designated and provided for 
in the free list, under paragraph 523; that the term "containing less 
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than ninety-two per centum of fixed carbon," in the duty Ust, is a 
geiieral, descriptiTC phrase, referring onlj» to a certain quality pos- 
sessed by coal, which. must yield to the spécial commercial désignation 
implied in the word "anthracite"; that the words "not specially pro- 
vided for," in paragraph 523, are words introduced into the stattite 
ont of abundant caution, and do not limit the words "coal, anthracite," 
in the same section; that, as a matter of fact, anthracite is by its 
nature so differentiated from other coals as to require spécial men- 
tion, and that the expression "ail coal containing less than ninety- 
two per centum of fixed carbon" is meaningless as regards anthracite 
coal, ail cargoes of which contain less than 92 per centum of flxed 
carbon; that anthracite bas been free of duty for the last 30 years; 
and that no reason bas been shown why congress should hâve intended 
to legislate differently from heretofore as regarde this substance. 

By the act of July 4, 1789 (1 Stat. 24, 25), the duty on coal imported 
into the United States was flxed àt 2 cents per bushel. The act of 
August 10, 1790 (1 Stat. 180), increased the duty to 3 cents per bushel. 
The act of May 2, 1792 (1 Stat. 259), further increased it to 4^ cents 
per bushel, and the act of June 7, 1794 (1 Stat. 390, 391), to 5 cents 
per bushel. The act of July 1, 1812 (2 Stat. 768, 769), added 100 per 
centum to the permanent duties then existing, making the duty on 
coal 10 cents per bushel. The act of April 27, 1816 (3 Stat. 310, 
311), reduced the duty to "flve cents per heaped bushel." By the act 
of May 22, 1824 (4 Stat. 25-28), the duty was increased to 6 cents per 
"heaped bushel," and this continued to be the rate of duty on coal 
for the period of 18 years, or down to the act of August 30, 1842 (5 
Stat. 548-553), when the rate of duty and the unit of measurement 
were changed to |1.75 per ton. By the act of July 30, 1846 (9 Stat. 
42-45), the duty was changed to 30 per centum ad valorem; and bv 
the act of Màrch 3, 1857 (11 Stat. 192), the duty was reduced to 24 
per centum ad valorem. By the act of March 2, 1861 (12 Stat. 178- 
182), a duty of f 1 per ton of 28 bushele, 80 pounds to the bushel, was 
levied on bituminous coal ; on ail other coal, a duty of 50 cents per 
ton; and on coke and culm of coal, 25 per centum ad valorem. By 
the act of July 14, 1862 (12 Stat. 543-546), the duty on bituminous 
coal was increased 10 cents per ton of 28 bushels, 80 pounds to the 
bushel; on ail other coal, 10 cents per ton; and on coke and culm of 
coal, 5 per centum ad valorem. By the act of June 30, 1864 (13 Stat. 
202-206), the duty on bituminous coal and shale was flxed at |1.25 
per ton of 28 bushels, 80 pounds to the bushel; on ail other coal, 40 
cents per ton; and on coke and culm of coal, 25 per centum ad va- 
lorem. The act of July 14, 1870 (16 Stat. 256-266), was an act to 
reduce internai ; taxes, and for other purposes. In this act "coal, 
anthracite," was placed on the free list, and is the flrst mention of 
anthracite in the tariff laws. In ail previous acts, and for a period 
of 80 years, it -had been subject to duty as other coal. The act of 
June 6, 1872 (17 Stat. 230), was an act to reduce duties on imports, 
and to reduce internai taxes, and for other purposes. By this act a 
duty was levied on ail slack coal or culm, such as would pass through 
a half-inch screen, of 40 cents per ton of 28 bushels, 80 pounds to the 
bushel; on ail bituminous coal or shale, 75 cents per ton of 28 bush- 
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els, 80 pounds to the bushel. Anthracite coal was not mentioned in 
this act. But it appears in the free list in the Revised Statutes 
(June 22, 1874), under section 2505, as "coal, anthracite," while the 
duty on ail other coal, as provided in the act of 1872, appears under 
the schedule of "Sundries," in section 2504. The act of March 3, 
1883 (22 Stat. 488), reduced the duty on slack coal or culm, such as 
will pass through a half-inch screen, to 30 cents per ton, but made no 
other change in the duty or description of other coal. Anthracite 
coal was continued on the free list. The act of October 1, 1890 (2G 
Stat. 567), commonly known as the "McKinley Act," provided, in 
paragraph 432, p. 600, as follows: 

"Coal, bituminous, and shale, serenty-flve cents per ton of twenty-eight 
bushels, eighty pounds to the bushel; coal slack or culm, such as wUl pass 
through a half-inch screen, thirty cents per ton of twenty-elght bushels, eighty 
pounds to the bushel." 

"Ooal, anthracite," is continued on the free list, in paragraph 536, 
p. 605. The act of August 27, 1894 (28 Stat. 509), commonly known 
as the "Wilson Act," was an "Act to reduce taxation, to provide rev- 
enue for the government, and for other puriwses." It provided, in 
paragraph 318^. p. 533: 

"Coal, bituminous and shale, forty cents per ton: coal slack or culm such 
BM will pass through a half-inch screen, fifteen cents per ton." 

And in the free list, in paragraph 441, p. 539: 

"Coal, anthracite, and coal stores of American vessels, but none shall be 
unloaded." 

We corne now to the act of July 24, 1897 (30 Stat. 151), commonly 
known as the "Dingley Act." It is entitled "Au act to provide rev- 
enue for the government and to encourage the industries of the United 
States." In paragraph 415, p. 190, it is provided: 

"Coal, bituminous, and ail coals contalning less than ninety-two per centum 
of fixed carbon, and shale, sixty-seven cents per ton of twenty-eight bushels, 
eighty pounds to the bushel." 

The language of this section, as will be seen b; omparison, is a 
departure from that of ail previous sections of the luw upon this eub- 
ject, and distinctly provides that ail coals containing less than 92 
per centum of fixed carbon, including bituminous coal, which had been 
mentioned by name in ail the acts since the act of March 2, 1861, 
should be subject to a duty of 67 cents per ton. There is no question 
but that the article involved in this controversy is coal, and, that being 
so, there remains but one other inquiry to détermine whether it cornes 
under this section, and that is, does it contain less than 92 per centum 
of fixed carbon? It is admitted that it does. Then it is distinctly 
described, and made subject to the duty of 67 cents per ton. 

But the appellant contends that he has found a more spécifie provi- 
sion for this coal in the free list, under paragraph 523, where "coal, 
anthracite," is enumerated. But, how enumerated? ÎS^ot as it was 
enumerated in ail the acts from 1870 down to this act of 1897, but 
with this distinct qualification: "Not specially provided for in this 
act." This section is therefore limited. It does not provide for the 
free entry of ail anthracite coal, as did the previous acts. It leaves 
some coal of that name to be tound elsewhere, and, by returning to 
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pamgraph. ^15,, we find it, in, the character of ail coaj wjiicli çoptains 
îesèjjtj^ah 93,'per'cefltum,of flxed carbon. It is clearly tbe <îuty of the 
court ta read aétatiite acçording to the paturalaiid raost obvions im- 
port of the. lajQguage without résbrting tp subtle and. fprced çoDjstruc- 
tions, fpr tliepurpose of eitïiér limiting or extending its, opération. 
Waller v;, Harris, 20 Wend. 555, 561. It is also a cardinal rulè in the 
construction of a statute that ail of its parts are to be brought into 
harmony, if possible, and so construed that no clause, sentence, or 
Word shall be void, superfluous, or insigniflcant. Suth. St. Const. 
§ 240; ïn re Trustées of the New York & B, Bridge, 72 N. Y. 527. Un- 
der this rule of construction, the two sections of the act may be com- 
bined, and foj-m one clear, concise, and logical enactment, providing 
that coal of any description whatsoever, containing less than 92 per 
centum of flxed carbon, is liable to a duty of 67 cents per ton, while 
anthracite coal, containing 92 per centum and more of flxed carbon, 
is to be admitted free. The two sections express the will of congress 
with respect to ail coal. 

With segard to appellant's contention that such a construction ex- 
cludes anthracite coal frona the free list altogether, for no cargo of 
anthracite coal contains more than 92 per centum of flxed carbon, it 
is sufficient to say that the statute does not impose the duty by the 
cargo, but on the unit of a ton; and it appears, from the évidence, 
that as a matter of f act samples of anthracite coal, taken and tested, 
show a variation in the amount of flxed carbon ranging from 86 to 
94 per centum. There is, then, an imported article of coal upon which 
the free list provision of the statute may opéra te; and,, if this is so, 
there is no ground for saying that the statute is meaningless. It is 
only where a word or sentence js uniutelligible, or produces absurd 
and conàicting résulta,, that it may be disregarded in giving efifect to 
other provisions. 

The décision of the board of appraisers is aifirmed. 
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HATHOKN MFG. CO. et al. v. SIMONDS ROLLING-MACH. 00. 

(Oincult Court of Appeals, First Circuit. Aprll 25, 1899.) 

Nos. 260 and 261. 

1. Patents— ANTiciPATtoN — Febsumptions. 

On a (iuestion of anticipation, if the Identity of methods and résulta is 
doubtful, the doubt must be resolved in favor of the successful patentée, 
who, In a practlcal way, bas materially advanced the art 

3. Samk. 

A patent for a macbine for making leaden buliets and shot by roUing 
or forglng the pièce of lead between cyllndrlcal die^, the êdges of whiçh 
are shai-pened to eut away surplus maierial, lield not tO havle antlclpated 
an inveutidn for forging métal articles whicb are circular in cross sec- 
tion, suct as car axles, etc., which- opérâtes by forging the hot métal and 
spreading or, crowding away the surplus matériel, and compacting the 
outer Surfacb of the article forged. . 

8. Samb— DiEs FOR Forging Métal Articles. 

ïhe Slmonds patent; No. 310,754, for improvements in dies for forging 
articles circular in cross section, such as car axles, etc., held not antlclpated 
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by the Bundy EngUsh patent of May 1, 180C, for "machines or instniments 
for making leaden bullets and other shot," and also held valid and in- 
fringed as to claim 1. 

4. Samb — Anticipation. 

The Simonds patent, No. 419,292, for a method of making rolled-metaJ 
forgings that are circular in cross-sectional area, held not anticipated by 
the Bundy English patent of May 1, 1806, and also lield valid and in- 
fringed. 

5. Same— Joint and Skveral Défendants. 

Where the suit is bronght against a corporation and certain individual 
défendants, and infringement is found, the decree need not be limited to 
the joint infringement of ail the défendants, but may also go against the 
Individual défendants for their several individual infringements. 

90 Fed. 201, modifled. 

Appeals from the Circuit Court of the United States for the District 
of Maine. 

Frederick P. Fish and William K. Richardson, for Simonds Rolling- 
Mach. Co. 

Benjamin Phillips (T, ïïart Anderson, on the brief), for Hathom 
Mfg. Co. and others. 

Before COLT, Circuit Judge, and WEBB and AIDRICH, District 
Judges. 

COLT, Circuit Judge. This suit was brought for infringement of 
two patents, Xo, 319,754, dated June 9, 1885, and Xo. 419,292, dated 
January 14, 1890. The flrst patent was issued to George F. Simonds 
for dies "for forging articles circular in cross section," such as car 
axles, dhd the second to the complainant, as assignée of Simonds, 
for the method of making irregular shaped métal articles, or "of 
making wrought-metal forgings that are circular in cross-sectional 
area," The court below held that the first claim of the die patent was 
limited to irregular shaped articles, and did not cover dies for making 
balls; that the second claim must be strictly construed, and therefore 
was not infringed; and that the method patent was valid, and infringed 
by the défendants. 90 Fed. 201. The complainant appeals from so 
much of the dêcree below as limits the scope of the flrst claim of the 
die patent, and holds that the défendants do not infringe the sec- 
ond claim. The défendants appeal from so much of the decree as dé- 
clares that they infringe the flrst claim of the die patent and the 
method patent. 

It is apparent that the method and the die patents are not for the 
same invention. The former covers the method, irrespective of the 
speciflc méans or instrumentalities employed; the latter covers cer- 
tain speciflc features of dies used in carryîng out the method. Thèse 
are distinct inventions. The main défense to both patents relied 
upon in the court below and on this appeal is the alleged anticipa- 
tion of Simonds' method and dies by the prior English patent granted 
to William Bundy. Preliminary to the considération of this question, 
it may be observed that Simonds' method was radically new in the 
metal-forging art. It revolutionized the branch of the art to which 
it relates. It is practically and commercially sùccessful. The Si- 
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mouds method patent is for "making wrought-metal' forgings wMch 
are icircTilar in cross-sectional area." It deals with the forging of 
ùot métal. It contains a description of the method, the mode of opér- 
ation, and refers to différent forms of dies which may be employed 
in carrying ont the method. The dies illustratëd jn the drawings 
are so shaped as to roll balls, car axles, and other articles circular 
in cross section. The dies are used in pairs, and hâve raised working 
parts. They rotate and shape the blank between them. They travel 
in parâllel Unes in opposite directions. At the beginning of the 
opération the forward ends of thé dies are opposite one another, and 
at the end of the opération the rear ends are opposite one another. 
The compïainant's expert, Mr. Livermore, gives a clear description of 
the Simonds method and dies : 

"Brlefly stated, the method consists in acting progresslvely upon dififerent 
parts of the surface of the blank, the point of action traveling around the cir- 
cumference of the blanlv, and at the same time traveling lengthwise of the 
blank; pr, Jn other words, being In a spiral path around the blank, beginning 
at some point between the ends of what is to be the flnished forging, and ex- 
tending gradually towards the ends thereof. 'The action at each point con- 
sists in stralning or spreading or crowding the surplus métal of the blank 
towards the ends, and at the same time compressing the métal that remains in 
the finlslied forging to the exact form required at that point. Thus, at any 
given moment between, the beginning of the opération on the blank and the 
completlon of a forging there is a portion of the length of the forging that has 
been brought to the final shape, and the remainder is at this time completely 
Tinformed; and as the operatioij. continues the length of the flnished portion 
Is extended towards the ends, untll finally the entire length has been com- 
pleted, the end portion being flnished at the last round of the spirally travel- 
ing, spreading, and compressing action." "The dies are construeted to be used 
in pairs in a machine In which they are caused to travel in relatively opposite 
directions, the distance between the dies, generally speaking (or, more ac- 
curately, the maximum distance between the working portions of the dies), 
being substantially equal to the diameter of the blank; so that, without 
taking into aceount the shaplng effect of the dies, thelr action In traveling 
one past the other upon the blank between them is to rotate or roU the blank 
much as a pencU is rolled between the hànds of a person when Sliding one 
hand aJdng the other, with the pencil lying between the two and at right 
angles toi the Une of movement. The two dies stand, at the beginning of the 
rolling Opération, with their forward ends directly opposite one another, and 
during the rolling movement one die has passed completely over the other, so 
that àt the end of the rolling opération the rear ends of the dies are opposite 
one another." "The dies hâve raiSed working parts, which act upon and 
shape the blank rolling between them, sald raised parts of the dies hâving a 
groove or channel extgndlng lengthwise thereof, the cross-sfectional shape 
of the bottom of which channel is the same as the longitudinal outline to be 
imparted to the forging; so that, if a flnished forging were rolled along iu. 
the channel of the die, its Une of roUing contact would fit the channel. 
* * "* Thèse channels are not, however, of fuU width for the fuU length 
of each die, but are of full width only at the rear end of the "die, the sldes 
of the channeled, raised portions being. eut away on diagonal lln^s, which 
converge from the rear end, ■Wihere the ch^nel is of full width, tosvards the 
front end of the die, wtiere thb Channel sîibstantlally vanishes by reason of 
the cuttlng away of Its sides; The raised 'portion of the diés along the aides 
of the channel are eut away upon plaûès,. that alope outward and downward 
from the Une of intersection iwlth the channel. ♦ * • The surface of the 
bottom of the channel *" * * is called the 'forming surface' of the die, 
as it imparts to, the forging thé exact forin or shape that is desired; whlle 
theisloping diverging surfaces at the sidës of the forming channel * * * 
are caUed 'reducing' and 'spreading' surfaces, as they serve in the opération 
of the die to crowd the surplus métal of the blank towards the ends of the 
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forging, leaving only the métal which conforma to the shape of the bottom 
ot tbe channel." 

Dr. Coleman Sellera, complainant's expert, says, respecting the 
Simonds method: 

"It Is évident that the advantage to be derived from this method of roUlng 
is that Steel can be worked at the lowest forging beat, precisely as a black- 
smith would work It, and by means of dles that put no undue straln upon 
the métal, .but give the work neeessary for a compact forging." 

The claim of the method patent is as follows : 

"The method herein described of making rolled-metal forgings by actlng 
upon ail parts of a métal bar in spiral Unes, so as at eaeh part in succession 
and upon such lines to cause the bar to rotate, and to strain and spread the 
métal axially, and compress it to the required sliape and size." 

The Bundj- English patent was granted in 1806. It was for an 
invention of "machines or instruments for the purpose of making 
leaden bullets and other shot." It was not for forging hot métal. 
It does not appear that leaden bullets were ever made with the Bundy 
machine, or that it made any impression on the art of métal working. 
The spécification says: 

"The two molds, D, D, hâve a groove or flûte eut in each of them on the 
side facing the other,— that is, upon the lower side of that which is flxed to 
the bar A, and upon the upper side of that upon the bed O,— each being half 
a cylinder, and making, when closed together at the two extrêmes, F, F, a 
complète cylindrical hole, the diameter of the bail intended to be made. 
This hole is continued regularly and equal from F to G, the edges of which 
then taper gradually off to the extrême circumference of the cylinder, which 
terminâtes at the ends of the molds, D, D, at H, H. Suppose, then, a cylin- 
drical pièce of lead (or any other proper substance, the end of which is seen 
at I) nearly of the same diameter (but not less) as the cylindrical hole in the 
two molds, D, D, when closed together at the two extrêmes, F, F. is placed 
across and between the two molds, D, D, at H, H. By drawing the bar, 
A, A, A, horizontally by a parallel motion to the riglit, the cylindrical pièce 
of lead will be roUed and gradually pressed and eut away by the sides of the 
grooves or flûtes in the two molds, D, D, which are made sufticiently sharp for 
that purpose." 

There is certainly a close resemblance between the Bundy dies for 
making lead balls and (apparently) their mode of opération, and the 
Simonds dies for forging balls andi their mode of opération. But the 
complainant contends that there are important différences, which may 
be stated as follows : Bundy makes only leaden bullets. Simonds forges 
varions articles circular in cross section from a heated métal blank. 
Bundy cuts away the surplus lead by sharp cutting edges, and sliapes 
the remainder. Simonds spreads or crowds away the surplus hot 
métal, and compacts the outer surface of the article forged. Bundy 
(provides corrugations within the grooves to rotate the leaden balls. 
Simonds places his corrugations outside the grooves so as to rotate 
the mass of the heated blank. Bundy made no impression on the 
art. Simonds' patent is the foundation of a new industry. We are 
not prepared to say that the cutting and molding of the cold lead 
by the Bundy dies is the same as the spreading and compacting of the 
hot métal by the Simonds forging dies. Nor are we fully convinced 
that in mode of opération and resuit the dies are essentially différent. 

If the question of identity of method and re.«ult is doubtful, the 
doubt must be resolved in favor of the successful patentée, who has 
93 F.-61 
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in a practical way materially advaaced the art. Washburn v. Gould, 
3 Storj, 122, 144, Fed. Cas. No.' 17,214. In Bundy thie corragations 
for; cauBiûg the roUing of the metsd arejtocated at the bottoin of the 
forming groove of the die, while in Simonds' tliey arelocated piitside 
tbeforjçaing groove. It appears.th^t dies with, Bundy cprrugations 
woald be inoperative for forging hot métal. Further, Bundy speaks 
of thé Bides of the grooVes of the two molde being "suffldently sharp" 
to press and "eut away'^'the \eââ. This does net aeciirately describe 
the Simonds die for spreading, crowding, and compacting the surplus 
hot métal on the outer surface ojf theforged article, i^gain, and per- 
haps of gréa ter conséquence, we are not fully satisfled from the évi- 
dence in the record relaftîïig tô the expérimente which w^e made that 
the Bundy patent descrîbes pràctically ôpëratiVe iheans for making 
lead bulîets. It can, at least, be said, we think, that thè Bundy pat- 
ent doîès not disclose pràctically operativemeans for forging métal 
articles circular in Crôss section. XTponthe tjvhole we do not flnd 
in the Bondy patent a description of the Sihaondsniethod in sucb "full, 
clear, and exact terms" as are necessary to anticipate the Simonds 
patents. Hanifen v. Godshalk Co., 28 C. C. A. 507, 84 Fed. 649; Heap 
V. 'n-emcHit & S; Mills, 27 C. C. A. 316, 82 Fed. 449,, 452; Consolidated 
Gar-Hteatiqg Cb. v. American Electric Heating Gdrp., 82 Fed: 993, 
997, on appeal 29 0. Ci A:. 3j86, §5 Fed.' 662, 665. As ît is not seri- 
ously contended that any prior patent in the forging art anticipâtes 
the Simonds method; itfollows that the Simonds method patent is 
valid, and that the défèndantèinfringe this patent. 

We'co.lne ûext to thè' die patent. TB,is patent isentitléd, "Die for 
forging metar articles circular in cfôss section." The spécification 
says that thè inventor has "invented certain improvements in faces 
for car-axle dies desighed to be used in pairs." The spécification fur- 
ther sàys:, 

"My invention consiste in dies desigrjed to be used Jn pairs, and provided 
wlth forming surfaces raised upon tSe plane face of the die, and witli re- 
ducing and spreading surfaces running diagonal to the line of movement of 
the dlejaùd Standing oblique to the plane of the die. My Invention further 
conslsts, im providing thereduclng and spreading. surfaces above mentioned, 
when necessary, wlth corrugations or Irregularitles, to engage the métal and 
insure the rotation of the ■ycork." , 

The claims are as foUows: 

"(1) Dies adapted to farm métal articles clBCula* In cross-sectional area, 
wlth the working parts raised upon a plane surface, and provided wlth 
forming surfaces running In Une wlth the movement of the die, to give the 
shape requlred, and diverging reducing and spreading surfaces to force the 
métal laterially, substantially as descrlbted. (2) Dies adapted to form métal 
articles circular in cross-sectlonal area, having forming surfaces to give the 
shape requlred, and reduclng and spreading surfaces to force the métal later- 
ally, provided wlth corrugations or Irregularities, to engage the mass of métal 
and Insure its rotation, substantially as set forth." 

We agrecj with the court below that the second claim is narrow, 
and is limited to the corrugations "substantially as set forth." The 
défendants' dies not having the same corrugations, or the corruga- 
tions located in the same situation pn the dies, do not infringe thia 
claim. This does not apply to Bail Dies No. 1, and Boot-Calk Dies No. 
1, used only by défendant Hathorn, for they hâve the corrugation» 
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in the same locatibn describéd by Simonds. As to the ârst claim, 
however, we do not think it excludes dies for making balls, and is 
limited to dies for forging car axles, boot calks, and otlier irregular 
shaped articles analogous to car axles. We are of opinion that 
this claim fairly covers "dies for forging métal articles circular in 
cross section," substantially as describéd, and that it embraces the 
dies for forging balls which are used by the défendants. This suit 
was brought against the Hathorn Manufacturing Company and three 
individual défendants. The court below limited its decree in favor of 
the complainant to the joint infringement of ail the défendants. We 
see no suflBcient reason, under the présent bill, why the défendant 
Hathorn should not account for his several or individual infringe- 
ments. We understand this to be the gênerai rule. Herring v. Gage, 
8 Ban. & A. 396, 402, Fed. Cas. No. 6,422; Tatham t. Lowber, 4 
Blatchf. 86, 87, Fed. Cas. No. 13,765; New York Grape Sugar Co. v. 
American Grape-Sugar Co., 42 Fed. 455. The decree of the circuit 
court is modifled as ta the construction of the ârst claim of patent 
No. 319,754, and as to the liability of défendant Hathorn for his sev- 
eral infringements, and the case is remanded to that court for pro- 
ceedings not inconsistent with this opinion. Costs in this court are 
awarded to the complainant, the Simonds Rolling-Machine Company, 



WARREN V. CASEY et al. 

(Circuit Court of Appeals, Third Circuit. May 1, 1899.) 

No. 29, March Term. 

1. Patents— Infringement— Eteolasb Cases. 

A patent for an eyeglass case, having a cover or lid of stiffi materlal, 
bulged out in tlie mlddle, or bucltled, so that the edges thereof fit close 
on the edges of the front pièce while at the mlddle of the cover room 
is left to fit over the projecting or bulged portion of the front pièce of the 
eyeglasses, held not infringed by a case which, among other différences, 
has a flexible and résilient lid, which is not bulged or buckled, but has a 
plain surface. 

S. Samb— Infringement. 

The WaiTen patent, No. 589,676) for an eyeglass case, construed as lim- 
ited in vlew of the prior state of the art to the particular device describéd, 
and held not infringed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

This was a suit in equity by Eoy L. Warren against John Gasey and 
others for alleged infringement of a patent for a new and improved 
case for eyeglasses. The circuit court held that the patent was void 
for want of invention, and was also not infringed, and accordingly 
dismissed the bill. 91 Fed. 653. The complainant appealed. 

Hector T. Fenton, for appellant. 
E. H. Fairbanks, forappellee. 

Before ACHESON, Circuit Judge, and BUFFÏNGTON and KffiK- 
PATRICK, District Judgea. 
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EIEKPATÏIIQK, District Jûdge. The bill of c&mplaint in tMs 
çaiise ciharge». the défendants witli : infringement of letters patent of 
the United States Na 589,676, graoted;to Eoy L. Warren, Septem- 
ber 7, 1897, for a new and improved spectacle case. The onlj claim 
of the patent is as followe, viz. : 

"As a new article of manufacture, a» eyeglass case, comprising a pocket, 
composed of a back plate and a front plate, secured at three of its edges 
to the back plate; a distance block In the ^liddle of the pocket, tohold the 
front pièce away f rom the back plate, ànd protect the nose pièce of an eye- 
glass, the f ree edge of the front pièce eut low to enhance the insertion and 
removal of an eyfeglass; a bulged-out or buekled lid of stlff material, hinged 
to the upper edge of the back plate of the pocjiet; and a lock for securing the 
lid in a closed position, as and for the purposes set forth." 

The défenses interposed by the answer are anticipation, nonpatenta- 
bility, anâ nonjnfringement. 

A référence to the file wrapper shows that the foregoing claim of the 
patent was at ârst rejected by the patent ofSce on référence to prier 
patents granted; Straus (No. 150,126)^ Sewell (No. 295,949), and to 
Hauck, Jr. (Nio. 426,378). The inventor distinguished his device from 
those disqlosedin the patents above referred to by the lid or cover of 
stiff material ^d buekled for the; purposes set forth, which his de- 
vice possesse^i and which was wanting in the others; and from the 
patents to Farley (No. 477,235) and to Closs (No. 539,438), whic-h 
showed distance blocks, because their addition to the Straus, Sewell, 
or Hauck, Jr., would produce an article différent from that described 
in applicant's spécification. This differentiation being satisfactory to 
the patent examiner, the claim was allowed, and the patent issued. 
Such allowance and' issue carried with it prima fade évidence of 
novelty and utility. Lehnbeuter v. Holthaus, 105 U. S. 94. This pre- 
sumption has been strengthened by the testimony of one acquainted 
with the trade, showing that the device is popular, and has gone into 
gênerai use. It has not been overthrown by the évidence produced 
on the part of the défendants, resting, as it does, for the most part 
on the patent-otHce références. We are of the opinion, upon the whole 
casé as presented in the record, that the patent is valid. 

The spécification of the complainant's patent describes the cover or 
lid of the spectacle case as "bulged out in the middle, or buekled so 
that the edges thereof fit close on the edges of the front pièce, while 
at the middle of the cover or lid is left room to fit over the projecting 
or bûlged-out portion of the front pièce. This cover or lid of stiff 
material, when closed, givee stiff ness and rigidity to the case." It 
seems to us that, reading the claim of the patent in the light of the 
spécification, the lid or cover of the complainant's spectacle case is 
required to be a concave lid where the edges are in the same horizontal 
plane, but the inner portion arches towards a higher center. Being 
so bulged or buekled, it must bé made of stiff material, and so con- 
structed as to cover the front andreach to the lower edges of the 
pocket, and thereby give stiffnéss and rigidity to the case. This was 
the construction placed upon the claiin to obtain allowance in the 
patent office, and the record shows that the cases wei-e at first made 
in strict conformity therewith. An examination of the défendants' 
device shows that its lid ie flexible and résilient. It does not cover 
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the iower pocket, and reach to the lower edges, thereby becoming the 
means of giving stifEness and rigidity to the case. It is not bulged 
or buckled, but bas a plain surface, the surface of which reaches no 
further than the upper end of the pocket. In ail thèse particulars it 
differs from the lid or cover required to make the complainant's dé- 
viée. In view of the prior state of the art and the proceedings had 
in the patent office, the daim of the complainant's patent should be 
strictly construed against him, and be restricted to the particular de- 
vice described. Mahn v. Harwood. 112 V. S. 354, 5 Sup. Ct. 174, and 
Sup. Ct. 451; Sargent v. Lock Co., 114 U. S. 63, 5 Sup. Ct. 1021. 
We are of the opinion that the charge of infringement has not beeu 
sustained by the proofs, and for this reason the decree of the circuit 
court should be afBrmed. 



CHRISTY et al. v. HYGEIA PNETJMATIC BICYCLE SADDLE CO. et al. 

(Circuit Court of Appeals, Pourtli Circuit. May 2, 1899.) 

No. 300. 

1. Patents— Invention — Bicycle Saddles. 

Tliere is no invention in constructing a bicycle saddle to^p with vertical, 
walled dépressions, adapted to receive two cusliions or pads, and hoid 
them firmly in place. 
S. Same— Evidence dp Patentabilitt— Lahoe Sales. 

Large sales and increasing popularity cannot be aecepted as certain 
proofs of novelty and invention, especially wben the article, as made and 
sold by complainant, dWers in many respects from the article shown in 
the spécifications, and covered by the claims. 
3. Same— BicTCLE Saddles. 

The Christy patent, No. 532,444, for a bicycle saddle having a solid top, 
with vertical, walled dépressions, adapted to receive and hold in place 
two cushions or pads, is void for want of invention. 

Appeal from the Circuit Court of the United States for the District 
of Maryland. 

Julian C. Dowell and Wm. A. Eedding, for appellants. 
Arthur Steuart and Hoface Pettit (Stinson & Williams, on the 
brief), for appellees. 

Before GOFF, Circuit Judge, and BKAWLEY and WADDn.L, Dis- 
trict Judges. 

GOFF, Circuit Judge. This is an appeal from a decree passed by 
the circuit court of the United States for the district of Maryland 
dismissing the bill of complaint filed in said court by the appellant, 
the object of which was to restrain the appellees from manufacturing, 
selling, or using certain bicycle saddles, which it was alleged in said 
bill constituted an infringement of the letters patent of the United 
States, Xo. 532,444, issued January 15, 1895, to Henry A. Christy, for 
improvements in a bicycle saddle, which patent, it was claimed, was 
owned by the complainant company. The complainant below was a 
corporation organized under the laws of the state of Hlinois; and the 
défendant, a corporation organized under the laws of the state of 
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Maryland.ufke défenses relied on werè the nonpatentability of the 
int^ention and aoninfringement. The court below held that, in view 
of the prior staJe-'Of the art, the daims set up in the patent were 
invalid, and eititered a decree disinifesing the bill, froin which the 
appeal we no'*' dispose of was taken;*'' 87 Fed. 902. 

We havé given "due- consideratioh to the appellants' aesignments 
of error, hâve carefuUy examined the clàims made in support of the 
patent in suit, and also the insist-enbe that défendants below had in- 
fringed the same; and we ând oupselves impelled to the conclusion 
that the validity of said patent depended upon whether it required 
invention to manufacture the bicycle saddle described therein,— the 
prier state of the art considered, — and, as we also ûnd that no inven- 
tion was uecessapy in order to cpi^struçt the same, that the patent 
was invalid, and the bill was properly dismissed. The testimony, ail 
prior patents bêaring on the one in controversy, as also the state of 
the art when eaid patent was issued, were so fully considered in the 
opinion of Judge Morris, by which he so clearly demonstrated the 
invalidity of said patent, that wé not only deem it proper, but find 
it best, to q^ôte.the same hère in fuill,'approvingly. It is as follows: 

"Bill of complaint for the infringement of letters patent No. -532,444, Issued 
to Henry A. Ohristy January 15, 1895, for bicycle saddle. The défenses are 
want of paténtatile novelty and nbninfrihgenïènt. 

"The clalms of thë patent are as follows:; •(!) A. bicycle saddle havlng a 
solid top provlded tipoiï its upper suifàce, , with recessed or sUnken portions 
at each side of the seat portion, eonStrufctedtorecelve and hoM removable 
pads, — said recesses being formed with abrupt marginal wallsto prevent the 
pads from sllpplBg,— substantially as déserlbed. (2) A bicycle saddle having 
a solld top provlded upou Its upper surtace, with recessed or suhken portions 
at each slde of the seat portion, ' cohstructed to receive and hold pads,— said 
recesses being formed with abrupt marginal walls to prevent the pads from 
sUpping,— in combination wHh pads^ adapted to fit said recesses so as to be 
removably retained therein, substantially as described. (3) A bicycle saddle 
havlng a solid top provided upon its upper surface, with recessed or sunken 
portions at each side of the seat portion, cohatructed to receive and hold re- 
movable pads, and havlng a hom portion shortened or truncatèd so that it will 
not Project between the legs of the rider, and also eut away or recessed upon 
its upper surface ceatrallj^ of said horn, portion, substantially as described.' 

"The coniplainant coiiteiids that clalms 1 and 2 are infrlnged. Claim 3 is 
•not in controversy, for the reason that in the défendant' s saddle it is conceded 
that the horn is not truncatèd or shortened up so as not to project between 
the legs of the rider, as called for by claim 3, Claim 1 Is for the saddle plate, 
made with sunken recesses où each side of the center lliie of the seat; the 
recesses being formed with abrupt margiilal walls to receive and hold re- 
movable pads, sand prevent the pads from iSllpping. Claim 2 is for the same 
aevice in combinatlon with pads ada,pted : to fit the recesses so as to be re- 
movably retained therein. As the deféndant's saddle has the removable pads 
fitted Into the fecesses, if'lt infringës elther it infringës both clalms; and, 
so far as thls case^ is concerned, clalms 1 aâd 2 may be considered as identical. 

"The Ohristy saddle, as manufactured by the complalnant and known to the 
trade, is quite, différent In some of its,, featur,es from the saddle described in 
the spécification, and tbe drawings of the patent, so that the question to be 
declded in tl)!^ suit tums, tiot upon the sinjUàrity of the deféndant's saddle 
to that made bythe complalnant, but upon the valldity of the clalms of the 
patent in suit, and the infringement of those daims as explained by the 
spécification. The prlor patents put in évidence show that thex-e was nothing 
new in any of the objects which Chrlstj' has in mind to accomplish. Ohristy 
States that his pbject was to lessen the discomfort and injury which bicycle 
l'iders sufCer from the pressure of the saddle upon the perineum, and from 
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the rubbing of the legs against the liorn. In Hicks' patent for a cushion seat 
designed particularly for bicycles (No. 487,307; October 11, 1892), he states 
tliat bis object is to obtain a cushion seat tliat will adjust itself to the sbai>e 
of the rider, and at tbe same time prevent injurions pressure against the 
perineum. ïlUs he tried to accomplisb by an inflatable cushion, with a eov- 
erlng of any sultable materlal, secured in any desired maimer to a base of 
somë inelastie material, preferably of wood; the cushion to be fomied with 
a fissure extending from the front rearward to any desired extent. He says: 
'This fissure prevents upward pressure on the perineum wben a person sits 
thereupon. This fissure may be formed by securing a portion of the top of 
rhe cushion intermediate the sides down flrmly upon thè lower, portion thereof, 
allowlng the cushion to be inflated at each side thereof. The fissure may ex- 
tend only part way towards the rear of the cushion, * * ♦ or it may pass 
to the rearward limit of the cushion, dividing it into two separate air cham- 
bers. * * * Such a form relieves the perineum. * * *' We thus bave 
in Hicks' device an inelastie base upon which are secured two cushions to 
support the ischial tuberosities of tlie rider, and separated along the center 
line of the seat by a vacant spaoe whicli relieves the perineum from ail 
pressure. This is precisely what is accomplished by the two separate cushions 
or pads, with the space between them, shown in the Ohrlsty saddle, as manu- 
factured by thé complainant. In the English patent to Henson (No. 19,840) 
of 1803, the same object is deelared to be the purpose of the bicycle saddle 
tliere described, in wliich there is eut ont from the framework of the saddle 
the portion between the points where the ischial tuberosities are to rest, or a 
dépression is formed in the frame tliere, so' as to leave a vacant space, with 
nothing to press against the perineum. It is apparent, therefore, that the 
daim of Christy was rightly restricted to the mechanical device by which a 
saddle h^ving two separated cushions or pads, with a space between them, 
might be eonstructed; Ijis invention, as claimed by him in his patent, being 
solely for the sunken dépressions in the solid saddle top, so formed as to re- 
ceiye thè cushions or pads, and prevent the pads slipping. It is conceded that, 
if eusliions or pads similar to those shown in the défendants saddle are fas- 
tened to the top of a saddle without dépressions, there is no infringement. 
The validity of the patent then dépends upon whether, in view of the state 
of the art, it reguired invention to construct a saddle top witli vertical, walled 
dépressions, adapted to receive the two cushions and bold them in place. It 
is certainly a case in which ail that is new in the mode of construction is 
not very distinguishablè from mère mechanical improyement, and, if it can 
be shown that the idea of the mode of construction was not new, then I think 
nothing remaihs but mechanical skill. 

"It being conceded that ail that the complainant can make claim to is the 
dépressions to receive the pads, it is important to see if that idea, in connec- 
tion with the seat of a, nietal-top saddle, was new. It is a matter of observa- 
tion that a dépression, more or less deep, made in a seat in order to receive 
a cushion, is common and old; and in the English patent in évidence (No. 
12,854 of 1889), to Henry Edward Newton, lie describes an equestrian saddle 
to be made of tliin sheet steel or iron, in which 'two cup-like dépressions are 
Btamped, one dépression being on each side of tbe central axis of the blank. 
Thèse depi-essious are subsequently fllled up with Indla rubber, gutta percha, 
padding, or any other suitabîe elastic substance, so as to render the seat com- 
fortable and elastic to the rider.' And his claim 2 is for 'the cup-like de- 
pressions, F, F, as described, as illustrated in the drawing, for the purijoses 
herein set forth.' This, it seems to me, is the substance of the complainant's 
spécification and claim, viz. in a metal-top saddle, a dépression on each side 
of the axial line, ma(îe to receive padding, intended to make the seat elastl»! 
to the pressure of the tuberosities of the ischli. Hère we hâve the same 
problem of a rigid métal seat to be made elastic at the same two points ot 
contact with the rider's body, and the same device to accomplisb it, viz. 
depressed spots in the métal, to beifilled with pads. It is urged that there 
are in the complainant's device the additional éléments that the dépressions 
are niade with abrupt walls to prevent the pads from slipping, and that the 
pads are removable, both of which features are asserted to be important and 
useful improvements. But with cup-like dépressions to hold the pads, already 
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shown by Newton's patent, It does not appear that it requlred Invention to 
niake thé deprésalons sufflclently abrupt to prevent the fllllng from slipping. 
In his speclflcatlon, Christy states: 'In my improved saddle I hâve only a 
truncated horll; * ' * * and I also prefer that this truncated horn portion, 
Instead of being ttonvex upon its upp'er surface, as in the old construction, 
should be eut smaf, or concave, céntrally thereof , thereby giving room for 
the portions of the person whlch are so easily injured. I also preferably 
malie the rear of the saddle wider than ordinarily eonstructed, so as to sus- 
tain the fleshy portions of the buttocks as well as the pelvis, and provide upou 
eaeh side of the Séat portion a sunken portion or recess eonstructed to reeeive 
and hold pads or eushions which may be removably fitted therein for the com- 
f ort and ease of the rider.' In the drawings the pads are shown lying in 
the dépressions, , and not extending alwve the plane of the métal top of the 
saddle. In the Christy saddle, as manufàctured, the horn is not truncated, 
it is nat eut away or made concave on its upper surface, and the saddle is 
not made wide, and does not support the fleshy portion of the buttocks at ail. 
As manufàctured, the Christy saddle présents nothing to the body of the 
rider but the two small pads on- which the two ischii rest, sustaining the 
whole of the rider' s weight. Instead of the concavity, the truncated horn 
being eut ont to relieve the pressure on the perineum, there Is substituted on 
the saddle, as manufàctured, an open space the whole length of the saddle, 
from front to rear, between the two eushions, which space, from the eushions 
being eonsiderably separated, and being built up quite high above the plane 
of the métal saddle, is both wide and deep. Merit is claimed for the saddle 
beeause the eushions are removable, but, as manufàctured, they are held in 
the recesses by catches of twisted wlre. Any cushion which is afflxed to 
a solid base may be removed, if the fastenlngs are released. Great advantage 
is also claimed beeause the abrupt walls of the , sunken recesses prevent the 
eushions from slipping. But if it was not new, as is shown by the English 
patent to Newton, to make the recesses In a métal saddle to reeeive eushions, 
it can hardly be said to require invention, when the eushions as used are liable 
to slip, to make the reeesses sufflclently abrupt to prevent slipping. The 
strongest and most persuasive argument which the complainant urges in favor 
of the patenta,bility of th© Christy saddle is based upon the testlmony show- 
ing the rapidïy inereasing sales and Its deeided popularlty since it has be- 
come known upén the market. But the saddle manufàctured differs so widely 
from the Saddle shown In the spécification and drawings that it is not easy 
to détermine just what f eatures make it acceptable to the trade and to those 
who use it. It would appear that some of the f eatures of the saddle as 
manufàctured, which are flot shown in the saddle as patented, possess more 
novelty and utility than those described in the patent. It may be well that 
the advantages of the manufàctured saddle resuit from the fact that the 
saddle plate Is r^duced In slze until It Is nothing more than a support for the 
two pads, and has no bearing at ail for the fleshy portion of the buttocks, 
so that the rldër's weight rests exclusively upon the two ischii of the pelvis, 
and also from the fact that the interval between the eushions or pads leaves 
an open space from front to back simUar to that shown in the Hicks patent, 
through which there *an bë a current of air, and beeause of which there can 
be no pressure tipon the perineum. It seems quite probable that it may be 
thèse unpatehted f eatures, not shown in the spécifications or drawings, which 
hâve given the Christy saddle* the acceptance which it has obtained, rather 
than any advantage of construction arislng frorn the fact that the pads are 
set in dépressions and are détachable. It may also be that, with the 
enormously increased use of bicycles, expérience may hâve taught particular 
riders that in the long run it Is less Injuriôus to use one klnd of a saddle than 
another, aithougb not so agreeable at flrst. , The fact of comparative utility, 
when tlie acceptance of the Improved device may just as well be attributed 
to features not claimed in the patent, is an unsafe guide In determining the 
existence of patentable invention. 

"Upon the Whole case, considering the prior state of the art, I hâve been 
foreed to the conclusion that it did not require invention to form.the recesses 
on the surface of a solid-top saddle with abrupt marginal walls to reeeive the 
pads and keep them from slipping." 
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Appellant daims that the fact that the saddle manufactured by it 
so soon went into extensive use, and largely superseded the eaddles 
made prior to the date of the patent in suit, is évidence, not only 
of novelty and value, but also of usefulness and invention. It must 
be conceded that the sales were ph^nomenally large, and that the 
évidence shows the Chriety saddle was received with great favor by 
those who used the bicycle; and also it may be admitted that it not 
only added to their comfort, but contributed to their safety. But 
still we do not think that it foUows that, therefore, invention was re- 
(luired to design and construct it. On this question the suprême court 
of the United States, in McClain v. Ortmaver, 141 U. S. 419, 12 Sup. 
Ct.76, said: 

"Tliat the extent to which a patentée! device bas gone into use is an unsafe 
fi-itei'ion, even of its actiial utility, is évident from the fact that tlie gênerai 
introdiictiou of manufactured articles is as often effected by extensive aud 
judicious advertlslng, activity in putting the goods upon the market, and 
large commissions to dealers, as by the intrinsic merit of the articles them- 
selves. The popularity of a proprietary medicine, for instance, woxild be an 
unsafe criterion of its real value, since it is a notorious fact that the extent 
to which such préparations are sold is very largely dépendent upon the liber- 
allty with which they are advertised, and the attractive manner in which 
they are put up, and exposed to the eye of the purchaser. If the generality 
of sales were made the test of patentability, it would resuit that a person, by 
seeuring a patent upon some trifling variation from previously known meth- 
ods, might, by energy in pushing sales, or by superlority in flnishing or 
decorating his goods, drive competitors out of the market, and secure a prac- 
tical monopoly, without in fact having made the slightest contribution of value 
to the useful arts. ïhe very case under considération is not barren of testi- 
mony that the great success of the McClain pads and clasping hooks, a 
large demand for which seems to bave arisen and increased year by year, 
is due partly, at least, to the fact that he was the only one who made the 
manufacture of sweat pads a specialty; that he made them of a superior 
quality, advertised them in the most extensive and attractive manner, and 
adopted means of pushing them upon the market, and thereby largely in- 
creased the extent of their sales. Indeed. it is impossible from this testimony 
to say how far the large sales of thèse pads is due to their superiority to others. 
or to the energy with which they were forced upon the market. While this 
court has held in a number of cases— even so late as Magowan v. Packing Oo.. 
141 U. S. 332, 12 Sup. Ct. 71, deeided at the présent term— that in a doubt- 
ful case the fact that a patented article had gone into gênerai use is évidence 
of its utility, it is not conclusive even of that; much less, of its patentable 
novelty." 

The United Htates circuit court of appeals for the Ninth circuit, 
in the case of Klein v. City of Seattle, 44 U. S. App. 741, 2.3 C. C. A. 
114, and 77 Fed. 200, used the following language, which we think 
applicable to the case now under considération : 

"A patent must combine utility, novelty, and invention. It may in fact 
embrace utility and novelty in a high degree, and still be only the resuit of 
mechanical skill, as distinguished from invention. A person, to be entitled 
to a patent, must bave Invented or discovered some new and useful art, ma- 
chine, manufacture, or composition of matter, or some new and useful im- 
provement thereof. In the language of the suprême court: 'It is not enough 
that a thing shall be new, in the sensé that, in the shape or form in which 
it is produced, it shall not hâve been before known, and that it shall be useful. 
but it must, under the constitution and statute, amount to an invention or 
discovery.' Hill v. Wooskr, 132 V. S. 093, 701, 10 Sup. Ct. 228, 231, and au- 
thorities there cited. A mère différence or change in the mechanical construc- 
tion, In the size or form of the thing used, in order to obviate known defects 
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exiisting in ; the previous de vices, although such changes are highly advan- 
tagepus, and f ar better and more efflcacious and convenient, does not make the 
Improved device patentable. In order to be patentable, it must embody some 
new ideà, or prlticlple, not before known. It must, as before stated, be a dis- 
corery, as distlnguished from mère mechanical skill or knowledge. Atlantic 
Works V. Brady, 107 U. S. 192, 200, 2 Sup. Ot. 225; HoUistei- y. Manufacturing 
Ce, 113 U. S. 59, 5; Sup. Ct. 7l7; Thompson v. Boisseller, 114 U. S. 2, 11, 
5 Sup. et. 1042; ïrîinmer Co. v. Stevens, 1S7 TJ. S. 423, 433, U Sup. Ct. 150; 
AadrëWs v. Thum, 3S U. S. App. 39, 15 G. 0. A. 67, and 67 Fed. 911." 

In (Jraat v. Walter, 148 U. S. 54?/ 13 Sup. Ct. 699, the suprême 
court, speaking by Mr. Justice Jackson, said : 

"The most that can be said of tbjs Grant patent is that It is a discovery 
of a new usé for an old device, whlch does not Involve patentability. * * * 
The advantages clalmed for it, and which it no doubt possesses to a con- 
sidérable degree, cannot be held to change thls resuit; it being vs^ell settled 
that utility cannot control the language of the statute, vrhich limits the beneflt 
of the patent laws to things which are new as well as useful. The fact that 
the patented article bas gone into gênerai use is évidence of its utility, but 
not eonclusive of that, and stlU less of itspatentable novelty." 

Th.è suprême court of the United States, in the case of Aron v. 
Eailway Cd., 132 U. S. 84, 10 Sup. Ct. 24, said, as stated in the sylla- 
hvts of said case : 

"The same devices employed by him [the patentée] existed in earlier patents. 
AU he did was to adapt them to the spécial purpose to which he contemplated 
their application, by making modlflcatlons" whlch did not require invention, 
but only the exercise of ordinary mechanical skill; and bis right to a patent 
must rest upon the novelty of the means he contrived to carry his Idea into 
practical a'pplieation.'' ■ 

We flnd no error in the decree appçaled from, ànd it is affirmed. 



i RÏAN T. RUNYON et al. 

(Plrcuit Court of Appeals, Thlr^' Circuit. May 4, 1899.) 
No. 4, Mareh Tenn, 

1. PATi;NT^r'lNFHJN6pMBHTr-;SpBING lyiATTBKSSKS. i. 

A; patent for an iiopïoved spring mattress made in two parts, and in 
whjçh.;a conspicuou^,,feature is the manner of hlnging the two sections 
together |by meai^s of a continuoijs ,unbroken woven-wire facing, free 
from the ridge or hard ùnylelding hinge pièce found in othér hinged mat-, 
tresses, is not infringed by a mattress in which the two sections hâve 
a central: longitudinal -iïon braee or tie rod, which alçoaots: as ia hinge 
rod, rumiing thrpugh the qpper facing or web of the, ipattress from end to 
, end.' .,'; .;,':''' / ,,.'■■.>',..., ' 

2. Samb. ■' ■ ' '" ■ 

A patent for a bed bbttom, in Which thë novelty consists altogether in 
Connecting the ends of the transverse stiffening rods or strlps to the side 
edges of the woven-wire if abric, Is not infringed by a mattress in which 
there Is no such connection, and which bas its transverse tie wlres at- 
tached at their outer ends to the f ^ame.; • , 

8. Samb. . :<■■■■. .i ■ ■ ■'■ 

The Gail patent* No. : 309,867, for an improvement In woven-wire mat- 
tresses or bed bottoms, coastrued, as llmlted by the prier state of the art 
to the spécifie (orm shown and described* and hdd not infringed. 
4. Samb.' ■' : ■ . ■ ... 

The Ryàn: patent, No,' 403,143, rélatlng to woven-wire mattresses or 
bed' bottoms, construed, as limited by the prior state of the art to the 
spécifie constructions shown, and hM not Infringed. 
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Appeal from the Circuit Court of the United States for the District 
of îîew Jersey. , 

. Stephen J. Cox, for appellant. 

C. Godfrey Patterson, for appellees. 

Before AOHESON and DAUAS, Circuit Judges, and BUFFING- 
TON, District Judge. 

AOHESON, Qrcuit Judge. Tlis bill cliarges the défendants with 
the infringement of two lettere patent, — one of them being No. 399,- 
867, dated March 19, 1889, granted to Daniel H. Gail and John F. 
Gail, and the other of them being No. 403,143, dated May 14, 1889, 
granted to James B. Ryan. Each of the patents in suit relates to 
woven-wire mattresses or bed bottoms. It appears as well by the 
gênerai proofs in the case as from the spécifications themselves that 
thèse patentées were improvers in an old art. Manifestly neither of 
the patents is for a primary invention. In each instance patent- 
ability may be conceded. Nevertheless, thèse inventions, by reason 
of the state of the prior art, belong to that class in which the patente* 
is to be restricted to the spécifie form of improvement shown and de- 
scribed by him. Eailway Co. v. Sayles, 97 U. S. 554; Duff v. Pump 
Co., 107 U. S. 636, 2 Sup. Ct. 487. The distinguishing feature of 
the invention of the patent first above cited (No. 399,867) is thus clear- 
ly set forth in a written communication found in the file wrapper 
from the applicant's soliciter to the commissioner of patents, in an- 
swer to adverse citations of prior patents referred to by the offlce as 
anticipatory : 

"His invention consists in the manner of hinging the two sections of a 
spring mattress by means of a contlnuous unbrolien woven-wire facing, which 
not only présents an untirolien%urface from side to side, as well as from end 
to end, of the mattress, but in Itself forms a hlnged connection between the 
two folding sections free from the ridge or hard unyielding hinge pièce found 
in other hinged mattresses. The perfect smoothness and uniformity of bear- 
ing surface of a single mattress supported upon spiral springs is thus secured, 
wlth the convenience attending à mattress which is hinged to double and fold 
over upon itself, and such a comblnation is not found in the références." 

The spécification of the patent gives great prominence to this fea- 
ture of the improvement, namely, the unbroken woven-wire facing. 
Thus it States : 

"The Improved double mattress is constructed of an upper facing or section, 
A, which is made to extend in an unbrolien sheet from side to side of the bed, 
and of two longitudinal lower sections hinged together lengthwise by means 
of the upper section, to which they are attached." Again: "The unbroken 
upper facing or section, A, of the woven wire is stretched upon two metalllc 
frames, B B, each of which is formed of a single iron bar bent to inclose three 
sides of a rectangle, the fourth side being left open." And still again: "The 
two frames, B B, are placed so as to bring their open sides opposite each 
other at the middle of the woven-wire sheet. A, at which point the ends of 
the wire frames, B B, are bent inward, and enter adjacent coils of the woven 
web, a, as shown in Fig. 1, which thus becomes a hinge for said frames, B B, 
so that they may fold over on saJd middle Une, e e, one upon the other." 

New, the défendante' mattress does not hâve the unbroken woven- 
wire facing of the patent. That distinctive feature of the Gail in- 
vention is entirely wanting in the défendants' bed bottom. On the 
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contrary, a central longitudinal iron brace or tie rod, wTiîch aîao acts 
as à liingé rod, runs through tlie upper facing or woven web of the de- 
fendants' mattress from end to end. Tlie advantages wWch the pat- 
entées describe and claim for their mattress ai-e not attained by the 
défendants. In thls respect the case is like that of Bums y. Mejer, 
100 U. S. 671, where it was held that there was no infringement. 
We agrée with the circuit court that thèse two nlattresses or bed 
bottoms are materially différent, and that the défendants do not in- 
fringe the Gail .patent. 

We concur, aiso, in the conclusion of the court below with respect 
to the other patent sued on, — ^No, 403,143. The claim of this pateat 
alleged to be infringed is the first, whicb is as follows: 

"(1) In a lied bottom coiupo-ed of a frame antl a waven-wire fabric, tbo com- 
blnatinn, wiili such fabi-ic, or stlffeaing roJs or strips passed transveri"l.v 
thrpiiîili Us nieslKS, and having tbeir enda coiiuected to tlie side edges of tlie 
fabiie, sulfstautiuUy as described." 

Tlie novelty of this claim consista altogether in cocaecting the 
ends of the transverse stiffcniug rods or slrips to the side edges of the 
woven-wire fabriç. The défendants, liowever, do not make snch 
connection. Thé transverse tie wires in their bed bottom are at- 
tached at their outer ends to the framo. Thercfore tLe court was 
right in holding that rhciO was no infringement of this patent. We 
flnd no error in thid record, and hence the decrec of the circuit <;ourt 
is allirmed. 



BTîTrîGS T. DUELL, Commlssloner of Pafcrtts. 

(Circuit Court ot Appeals, Second Circuit. April 4, 1S99.)' 

No. 43. 

L PATTÎ^-TS--Aw*.T.f>GOU& TsR • 

Tliere ig no lavent-mi In mercly appîyi/ig and adapting, to the plnnlng 
and grooving of cakeb uf lcu>, lut'chanisni previously used in rJie pluuiug 
of wood. 
a. Samb— Reissuk— Appakatits '.••oTi Pr.AîTTNQ Cakks of îce. 

The incorporation, Into tlie first daim of the Briggs patent. Xo. 307.207, 
for an apparatus for planins cakes of ice (which clalui w.ts adjiul.ired 
lavalid by the circuit court of appeals), of new matter descrlbiug a cnuer 
consisting of a number of points, which will not only eut, but groove, 
the ice in one opération, and of an ice eicvaror adnptcd to force the 
ascending cakes of ice into contact witli the cutter, would not make the 
claim patentable, so as to warrant a reissue. ' 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

This cause cornes hore npon appeal from a decrce of t!ie circuit 
court, district of Connecticut, dismissing the bill. 87 Fed. 479. ïlie 
facts are sufflciently set forth in the opinion. 

, Benjamin F. Lee, for appellaut. 
, W- A. Megrath, for appellee. 

Before WAIJLACE, L^VCOMBE, and SniPifAX. Circuit Judges. 

LACO^fBE, Circuit Judge. On Jui.y 26, 1887. a iiatent (No. 3G7,- 
267) was grauled to the couiplainant for ncw and useful iuiprovements 
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in apparatus for planing cakes of ice for storing. IJpon this patent 
suit was brought against the Central Ice Company in the Northern 
district of New York to restrain infrlngement of its flrst claim. 
Judge Coxe, who heard the cause at circuit, held that there was no in- 
frlngement. 54 Ped. 376. An appeal was thereupon taken to this 
court. The claim there in question read as follows: 

"(1) The combinatlon, wlth the cutter head and the racks direetly attached 
thereto, of the guides for both cutter head and the racks, arranged perpen- 
diculariy to the plane of the elevator, the pinions mounted on said guides and 
engaglng in said racks, and the levers or arms for operating said pinions, ail 
constructed substantially as described, so that the depth of the eut may be 
direetly and positively regulated by means of the levers, as herein specifled." 

This court reviewed the state of the art, including patents to Chap- 
lin (271,220), Hmith (310,093), and Loring and Giles (329,400), and flnd- 
ing, in a patent to Butterfield (24,076, May 17, 1859), for a wood-plane 
attachment, the "same combination found in complainant's patent of 
cutter head, guides, racks, pinions, and levers," held that, in contem- 
plation of law (of course, in fact, Briggs had never heard of Butter- 
field), the patentée "merely transported the devices of Butterfield into 
the old elevator, and eut away the useless feed. roller." The con- 
clusion was that the claim was invalid for lack of invention. Briggs 
V. Ice Co., 8 G. C. A. 480, 60 Fed. 87. The patentée thereupon ap- 
plied for a reissue upon an application which contained several 
daims, of which the following only ia now in controversy. For con- 
venience of comparison, the new matter inserted in the claim is ital- 
icized : 

"(3) The combination with the cutter head, and the racks direetly attached 
thereto, of the guides for both cutter head and the racks, arranged perpen- 
dicularly to the plane of the elevator, the pinions mounted on said guides 
and engaging in said racks, and the levers or arms for operating said pinions, 
a cutter consisting of a number of points entering the ice in such a manner as 
not only to eut but to groove it at one opération, and an ice elevator adapted to 
positively force the ascending cakes of ice into contact with the cutter and 
groover, ail constructed substantially as described, so that the depth of the 
eut may be direetly and positively regulated by means of the levers, and the 
ice at the same time properly grooved for storage." 

It will be perceived that the phraseology of this claim calls for two 
éléments not enumerated in the flrst claim of the original patent, — 
the ice elevator, and the multipoint cutter and groover. It will be 
perceived, from an examination of our former décision, that the ice 
elevator. although not speciflcally mentioned, was regarded as an 
élément of the claim. It was also understood that some kind of a 
cutter was necessary to make the machine practically useful, and to 
enable the operator to regulate the depth of the eut. In the pro- 
posed reissue the combination is restricted to a peculiar variety of 
cutter, which, however, was not in itself new. Briggs himself had 
shown it in the spécifications of his patent, No. 346,576 (August 3, 
1886), calling attention to the circumstance that such a cutter would 
groove the ice. as well as eut it, and in the reissue of this earlier pat- 
ent (reissue No. 11,060, February 18, 1890) this double function of 
grooving and planing is made the subject of a spécifie claim. The 
application for a reissue of No. 367,267 (which application was filed 
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July 16, 1894) was rejectedby the patent ^ôfflce^ upon the authority of 
Briggs; V. IceCo,, supra, as appeaps from the opinions pf tlie examine;?» 
in cÈief and of the commissioner of ijmteints. , The patentée thereupon 
appealed to the court of appeaj&ofithev District of Oolumbia, which 
affirmued the décision of the commissioner of patents. 9 App. D. C. 
478. Thereupon he illèd a, bill ,int:e^uity; for this deeree, in accord- 
ançe with the provisions pf Eev. ^t- V- §■ § 4915, The cause came 
before Judge Townsend ùpbn plçading ànd proofs. The bill was 
dismissed (Briggs v. Duell, 87 Fed;::4t9),,and from deeree of dismissal 
this appeal is taken. 

. The ar^iiment has taken aSonlèwhat'wide range, embracing prac- 
tically à reàrgument of questions passed upon in our opinion upon the 
original patent. : Upon this branch ûf the; subject it will be suflticient 
to say that we see noireason tomodify the opinion heretofore ex- 
pressed,: It will be netjessary only to esamine the new facts upon 
which coipplainant relies to make out a case not covered, as he con- 
tendS) by the former opinion. 

1. Attention is called to the, èircumstaace that, when the former 
opinion Of this court wâs handed dowu (F'ebruary 27, 1894, 60 Fed. 87), 
the suprême court had not decided Potts t. Creager (1895) 155 U. S. 
597, 15; Sup.Ot. 194. It is not tàought,. however, that that case lays 
down aify new principles oflaw, nor thatit has overruled the earlier 
decisioios ^hi^îh were cîted in Briggs v. Ice Co. ; On the contrary, it 
indicate» quite clearly that the. question i of so^called double use — 
whether, that is to say, the new use is so nearly analogous to the 
former one that the applicability of the device to its new use would 
occur to a person of ordinary mechanical skill— -is one dépendent 
upon thepeculiar facts of each case, It would be difflcult to find uses 
more analogous than we hâve hère. If the apparatusi for raising and 
lowering had, in its earlier use, been ajiplied, for instance, to the 
movement of ore buckets in a shaft, it might, perhaps, be urged that 
the analogy was imperfect; but hère in both applications the appa- 
ratus moveS a cutter (which is itself to remove surplus material) to 
the place where the opérator wishes it to ciit. It would seem to 
make little différence that the workmen who plane wood do not plane 
ice. In Potts v. Creager the si^reme court approved their former 
décision in Brown v. Piper, 91 U. S. 40, where a patent for preserving 
flsh for food purposes was held to be without patentable novelty, in 
view of an earlier patent for a "corpse préserver" used in the under- 
taker's art. See, also, Stearns v. Russell, 29 C- C. A. 121, 85 Fed. 
218; Eogers v. Fitch, 27 Q. C, A. 23, 81 Fed. 959. 

2. It is next coptended; that the; new matter introduced in the claim 
removes it from the opération of the opinion in Briggs v. Ice (3o. As 
already pointed ont, the express inclusion of the ice elevator as an, 
élément involves uo change; it was read into the claim in our former' 
opinion. The addition pf the peculiar cutter and groover of the, 
patentée which had already^ by his own act in taking out No. 346,576 
(reissue No. 11,060), been made a part of the prior art, does not change 
the situation. It adds nothing new to the combination, which re 
mains a combination of old devices, just as it was in the original pat 
ent. 
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3. It ifi contended that undue weight was given to the Butterfleld 
patent in our former opinion. The model, which was filed with appli- 
cation for that patent and which was damaged by the flre which oc- 
curred in the patent office in 1877, has been found, and the experts on 
both sides hâve testifled as to the inferences which they draw from it. 
It exhibits a hole in the îrame of the machine, and a slot in the knife- 
carrying frame. There is no référence to thèse in the spécifications, 
nor are they shown in the drawings, nor is there anything in the pat- 
ent to indicate what purpose they were intended to subserve. Com- 
plainant's expert draws the inference that they were derised so that 
a set screw might be used to clamp the knife-bearing frame after the 
l'acks and pinions had raised or lowered the knife to its desired posi- 
tion. Defendant's expert suggests that we may quite as fairly infer 
that they were adapted to receive "a rod or stop which might brace the 
frame, or hold the knife frame from falling upon the rollers at the 
bottom." In the absence of any référence to a set screw, either in the 
spécifications, claims, or drawings, we are not inclined to give much 
weight to either of thèse inferences. Nor doea the évidence satisfy 
us that the machine of Butterfleld would be inoperative without a set 
screw. And, even if irregularities in the boards to be planed would 
at times destroy the adjustment of the knife (unless a set screw were 
used), as complainant's expert claims, by reason of the increased 
pressure of the plank against the feed roller, causing the latter to 
rise and carry the rest of the frame with it, that difliculty would dis- 
appear with the disappearance of the feed roller; and, as was stated 
în Briggs v. Ice Co., "it is obvions that the feed roller would be un- 
necessary in an ice-planlng machine," where the substance to be eut is 
fed'forward by the moving base on which it rests. The decree of the 
circuit court is affirmed, with costs. 



JACOBSEN çt al. T. DALLES, P. & A. NAV. CO. 
(District Court, D. Oregon. May 6, 1899.) 

No. 4,432. 

1. Parties m Admiraltt— Joindeh dp Ltbelakts in Action foh Collision. 

■ Under the rule In fidmiralty that ail paxties may joln as libelants where 
their rlghts of recovery rest on a eommpn cause of action, whether the suit 
Is in personam or in rem, though, as between themselves, thelr Interests 
may be separate, peraOns suiïerlng sepàrate Injuries from a collision may 
joln in a libel to recover damages thereïor from the owner of the vessei 
In f ault 

2. Pleading in Admiraltt— Sdfficienct op Libel fok Collision. 

A libel to recover for personal injuries received in a collision must set 
out the facts which constitute the négligence, and also the injuries com- 
plalned of . 
8. Damàobs— Action for Collision. 

Bxpense Incurred by a libelant in replacing certain papers lost by him 
in a collision Is not recoverable as an élément of damages, belng too re- 
mote. 

In Admiralty. On exceptions to libel. 
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T. J. Geieler and Geo. W. Hazén, for libelants. 
F. P. 3Iays, for defeDdant. 

BËLLINGEE, District Judge, TMs is a libel in personam for 
damages resulting from a collision on the Columbia river, between the 
river steamer Sarah Dixon, nayigated under a lease by the défend- 
ant Company, and a smaiu eailing yessel o;wned by the libelant Jacob- 
sen., Jacobsen sues in hisown behalf for the loss of the vessel and 
other property and for personal injuries. Dresser and Forde are 
joined in the libel,— Dresser as the administrator of the estate of 
Hansen, who was on board the sailing vessel, and vrho was drowned 
as a resuit of the accident; and Forde, who was also on board the 
sailing vessel, and who claims to hâve sustained personal injuries, 
and damages in the loss of certain personal property. Défendant 
excepts to the libel on varions grounds, — among them that there is a 
misjoinder of distinct causes of suits; that there are différent causes 
of action, not separately stated in the complaint ; , that the négligence 
complained of is not specially stated, and that there is no allégation 
tending to show in what the négligence complained of consisted; that 
the libel is defective in failing to specify the injuries from which the 
damages hâve resulted; and that the libelant Forde is not entitled. 
to reoover on account of the loss of certain papers which the libel 
allèges relate to an estate ownçd by him in England, and which loss 
has entailed upon him an expenditure of $1,000 in supplying the 
papers. so lost. , 

The rule m to the queSition of misjoinder is that ail parties in ad- 
miralty suits may join as libelants whose interests rest upon a cause 
of action common to ail, though, a^ between themselves, their inter- 
ests are eeparate and distinct, and that this rule applies both in suits 
in personam and in rem ; and the rule bas been so far extended as to 
allow the master of a vessel in collision cases to bring actions in be- 
half of seamen, shippers, and passengers. Insurance Co. v. John- 
son, 1 Blatchf. & H. 9, 1 Fed. Cas. 665; Ben. Adm. § 384. In this 
case, the cause of actiçn being common to ail the parties, it is suf- 
flcient ; it is not material that the interests of the parties are distinct. 
The exceptions are overruled as to the third and fourth grounds of 
exception above stated, and they are sustained as to the allégation of 
négligence, as well as that of damages, set forth in articles 5, 6, and 10. 
It is not enough to allège generally that the défendants were guilty 
of négligence, but the facts shoJt^'ing the négligence must be alleged. 
A gênerai charge of négligence doés not state any fact, but a mère 
conclusion, and leave^ the défendants in the dark as to the character 
of the charge they are required' to meet. So, too, of the gênerai 
allégation of physical injury. This is not sulHcient. The libelants 
must specify 'theit injuries; the tiltima:te facts showing the injury 
must be âlleged. The allegatioii (!>f d^iinages to Forde resulting from 
the loss of the papers in question is not sufflciently deâpite and cer- 
tain to be made the basis of a decree; and, furthermore, thèse dam- 
ages are not the natural and probable conséquence of the act com- 
plained of, and for this reason there cadi be no recovery for such dam- 
age. 
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DAVIS V. ADAMS. 

(District Court, N. D. Calif omia. Aprll 29, 1899.) 

No. 11,829. 

Pleadino in Admikaltt— Action bt Sbaman— Vabiancb. 

A libel for damages, on the alleged ground that libelant was Induced 
to vlsit a vessel by fraudulent prêteuses, and there detained, and com- 
pelled to go on a voyage, sounds in tort, and a recovery cannot be had 
thereunder for -wages due tlie libelant for his services as seaman rendered 
under sbipping articles, wbich be signed. 

In Admiralty. 

Libel for damages. The libel allèges that the libelant was induced 
by fraudulent prêteuses and assurances to go on board the bark Ee- 
triever, then lying in the harbor of San Francisco, for the purpose of 
visiting said vessel, and when on board "was unable to escape from 
said vessel, and was threatened, under penalty of being placed in 
irons, if he attempted to escape or make an outcry," and wae thus 
compelled to go upon the voyage referred to in the opinion of the 
court. 

P. C. Dormitzer, for libelant. 
Charles E. Nayior, for respondent. 

DE HAVEN, District Judge. The évidence in this case shows that 
the libelant, on or about the llth da.y of May, 1895, signed shipping 
articles by which he agreed to go as a seaman on board the bark 
Eetriever, on a voyage from San Francisco to Port Hadlock and re- 
turn. In pursuance of this agreement, the libelant proceeded on the 
bark to Port Hadlock, and there left the vessel. In my opinion, the 
évidence shows that he was justifled in leaving. The évidence also 
shows that the libelant has not been paid the wages eamed by him. 
The libel will, however, hâve to be dismissed, as there is a fatal vari- 
ance between the case proven and the cause of action alleged in the 
libel. The cause of action set forth in the libel is for a tort in the 
nature of false imprisonment, and not upon the contract established 
by the évidence. label dismissed, the respondent to recover costs. 



HALI. et al. v. WITTEK. 

(District Court, X. D. New York. May 8, 1899.) 

Admibaitt— Action for Repairs and Supplies— Costs. 

The record owner of a vessel during the time repairs were made and 
supplies furnisbed To her is not entitled to recover his costs in an action 
brought against him to recover for such repairs and supplies, thougli he 
Is successful in defeating recovery by showing tbat be was not in fact 
tbe owner. 

In Admiralty. 

Ingram, Mitchell & Williams, for libelants. 
Josiah Cook, for respondent. 
93 F.— 62 
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COXE, District Judge. This is a libel in personam, filed November 
16, 1898, against the respondent as the owner of the steam canal boat 
Hugo Keller, to recorerifor supplies fumished to the said boat and 
repairs made thereon during the years 1895, 1896, and 1897. It is 
agreed by both parties that the only question is one of fact, namely, 
was the respondent the owner of the Keller during the period iri 
question? The testiùiony is exce^ngly conflicting and it is difûcult 
to explaîn some of the transactions upon any. rational business prin- 
ciple, but after considering the entire évidence, oral and documentary, 
the court has reached the conclusion that the respondent was not the 
owner. The respondent testifles that in 1893 he sold the Keller for 
|6,000 to Edward "VYildey, who continued to own and hold the unin- 
terrupted possession of her until December, 1897. At the time of the 
sale Wildey paid the respondent $2,500. The testimony as to this 
payment is not denied by Wildey. Wildey had the entire manage- 
ment of the boat, made purchases and ordered repairs, including thoee 
in controversy, and exercised ail the rights of ownership. Various 
paynaents were made from time to time on account of the sale and 
statements of the amounts paid were rendered by the respondent to 
Wildey. The latter dénies the sale generally, but his testimony is 
inconsistent with this déniai and leads to the conclusion that the 
respondent's version of the transaction is substantially correct. For 
instance, he eays regarding the sale in December, 1897: "He [Witter] 
asked ïû'é if I would sëll her [the KelIér] and I told him I would 
if he èbûld inake arrangements. • * * Pinally I t6là him if he 
woiild gité ipe |2,G00 * * » I woiild get off the boat." Subse- 
quently lie téstified tiàt although hè hever agreed to pay anything for 
the KeUèr*àfid nevér agreed to pày à "certain sum," hè did actually pay 
for her; that when in December, ' 1897, she was transferred to Fisk 
hèrecèivèà $1,000 and' làter |200- that the resppMent credited 
him from time to time with sums paid by him on the purehase money 
of the boat and that he expected thai hé Would get a bill of sale 
when he "got the boàt paid for." Thpre is no escape from the conclu- 
sion that thëré was a sale; as to thiS fatft both vendor âiid purchaser 
agrée. ' Therfe was no record of tbé icànye'yaiice and many of the re- 
spondent's àéts'àre ehtirely ihconsistènt Mth his présent conteûtion, 
but it is thought that the presumptions arising from thèse acts are 
insuflficient to overcome the positive and uncontradicted testimony 
establishing a sale. The libel is dismissed, but as the libelants were 
justified in bringing the; suit against the record owner, the dismissal 
should be without costs. , 



ÏHE CARRIER DOVE. 

(District Court, D. MassacHueetts. May 9, 1899i) 

No. Ô93. 

Sbambn— VorAGB ON Lays— RiGHT TO Lien on Vesski,. 

An agreement by seamen to serve on lays on a fishing voyage, made 
with the master, who had made an oral agreement with ftie owners of 
the vessel to ship the crew and to pay to the owners a specifled portion of 
the proceeds of the catch, does not change thelr charaCtër as seamen, 
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thelr sliares being substantially wages, nor deprive them of their right to 
a lien therefor against tlie vessel, where the master, after disposing of the 
catch, abscottded with the proeeeds. 

In Admiralty. libel in rem against the flshing scliooner Carrier 
Dove by Joseph Williams and others, as members of the crew, to 
recover their lay. 

J. W. Keith, fop libelants. 
Carver & Blodgett, for respondent. 

LOWELL, District Judge. The owners of the libeled flshing 
schooner made with one Silva, her master, an oral agreement for a 
flshing voyage. Silva was to ship the crew, and the owners had 
no connection with the crew except through Silva. The terms agreed 
upon between Silva and the owners, and between Sllva and the crew, 
were as follows: From the gross proeeeds of the catch, wharfage 
and scalage were to be deducted. One quarter of the balance was to 
go to the owners; the remainder, after deducting the cost of grocer- 
ies, ice, bait, etc., and 10 per cent, paid to the master for use of gear, 
was to be divided equally among the crew, including the master. 
A custom was proved that the master should sell the catch and col- 
lect the price, and that, in his absence, the crew should appoint one 
or more of their number to take his place. Ail supplies were bought 
by the master or other member of the crew. If the catch was in- 
sufBcient to discharge the bills incurred for supplies, the same were 
charged against the next voyage; but there was no évidence how the 
bill was to be collected if the next voyage was made by another mas- 
ter and crew. This, I understand, is called the "quarter clear." The 
master sold the catch, collected the price, and absconded therewith. 
The other members of the crew bring their libel against the vessel 
for their lay. 

This case seems to be covered by Crowell v. Knight, 2 Low. 307, 
Fed. Cas. No. 3,445. There the circumstanees were in some respects 
more favorable to the claimants than hère. The libelants were 
"sharesmen," of whom there were four, whUe seven other geamen 
were shipped for spécial wages in money. In that case, there was 
stronger reason than in this in holding the libelants to be partners 
and joint charterers. It is true that in Crowell v. Knight it was said 
that "they [the sharesmen] hâve no voice in the disposai of the catch 
in any respect," while hère it was Otherwise; but this différence 
seems to me not very important. The method of sale is not décisive 
upon the question of title, and was probably adopted largely for the 
convenience of ail parties. The suprême court of Massachusetts bas 
decided that seamen hâve no lien upon the catch for their lay. Story 
V. Kussell, 157 Mass. 152, 31 N. E. 753. But that case was made to 
turn largely upon a construction of Rev. St. §§ 4391-4394, which pro 
visions are not applicable hère. The same court bas decided, in a 
case like this in some respects, that those who furnish supplies hâve 
no lien. Eich v. Jordan, 164 Mass. 127, 41 N. E. 56. This may be 
true. For the sake of argument, it may be admitted that, if courts 
of admiralty considered seamen to deal on equal terms with owners, 
the former might not prevail in a case like that at bar; but, eonàdet- 
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ing the fator alwaye shown in admiralty to seamen, I thînk that the 
agreement hère made should not bé construed to deprive them of 
their lien. 



AMERICAN STJGAR-REFINING CO. T. MADDOCK. 

(Circuit Court of Appeals, First Circuit May 12, 1899.) 

No. 279. 

SmrpiNG— LiABiLiTT oï Carrikk poe Shoktase in Cargo— Bffkct op BrLL 
OF Lading Signbd by Master. 

The rule that the master of a vessel bas no authority by vlrtue of hls 
position, either actual or apparent, to sign a bill of ladlnj? for cargo not 
actually received.on board, applie» ■when there is only a deficiency in part 
through rûistalse, and the owner cannot be held liable, éither by the original 
consignée or an indorsee of the bill of lading, for such a shortage, where 

the quantity actually received is dellvered. 

» 

AppeaJ from tlie District Court of the United States for the District 
of Massachusetts. 

Charles T. Eussell and Arthur H. EUssell, for appellant. 
Eugène P. Carrer (Edward E. Blodgett, on brief), for appellee. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 

Judge. 

PUTNAjr, Circuit Judge. In this case, the American Sugar-Re- 
ûning Company purchased, in Cuba, a quantity of eugar in bags, and 
paid in full therefor. The parties of whom it purchased shipped the 
sugar by the steamer Salamanca, and took a bill of lading for a 
précise number of bags named, which also gave the weight. The bill 
of lading contained also the following words: "Weight and contents 
unknown.'' It acknowledged that the sugar was shipped by the par- 
ties of whom the cargo was purchased, and it ran in favor of the 
American Sugar-Reflning Company and its assigna, deliverable at 
Boston. It is admitted that the steamer dellvered ail the sugar 
which she received, but the delivery was short of the bill of lading 37 
bags. There was no claim that there was any shortage in weight. 
The American Sugar-Refining Company claims to be allowed the value 
of 37 bags, estimated at the average weight per bag of the whole cargo, 
and this is the issue in the case. The proceeding below was by a 
libel in personam in the district court, and the décision was in favor 
of the owner of the vessel. 91 Fed. 166. 

In The Freeman, 18 How. 182, it was held that neither a vessel nor 
her owners were liable in that case in favor of a bona flde holder 
of a bill of lading, it having been shown that none of the goods 
called for by it were shipped. . The American Sugar-Reflning Com- 
pany, however, maintains that there is a substantial distinction 
between a case where a bill of lading is issued fraudulently, or 
where no merchandise called for by it was in fact shipped, and 
the case at bar, where it is claimed that the master erred inno 
cently in liis count, and there is only a small shortage in what the 
shipi>iii2: iluiunients call for. It is not deuie''^ that, as towards an 



AMERICAN SUGAR-REFINING CO. V. MADDOCK. 981 

original holder of a bill of lading, it stands as a mère receipt, so far as 
the amount of merchandise called for by it is concerned, and m there- 
fore subject to explanation; but it is claimed that in the présent case 
the American Sugar-Refining Company stands in the position of an in- 
nocent indorsee of a bill of lading for value, and that the vessel is 
therefore estopped so far as concerns the shortage. The American 
Sugar-Relining Company is not in form an indorsee, and it does not 
appear distinctly that it made payment to its correspondents in Cuba 
on the faith of the bill of lading; and it may well be, in any event, 
that it should deal for the shortage with the parties of whom it pur- 
chased the sugar and who shipped it, and not with the vessel. How- 
ever, the case has been submitted by both parties on the theory that 
the American Sugar-Eeflning Company stands in the position of an 
innocent indorsee for value. 

With référence to the distinction attempted to be made by the 
American Sugar-Eelining Company, none of the authorities relied on 
by it sustain it, except the local décisions of the state courts of New 
York. With those exceptions, the entire weight of authority, which 
ought to influence us, recognizes no distinction, and we perceive no 
principle of law which should require them to do so. The Freeman, 
already referred to, treats of this question. At page 191, the opin- 
ion saj'S that the master has no more an apparent unlimited authority 
to sign bills of lading than he has to sign bills of sale of the ves- 
sel. It says he has an apparent authority, if the ship be a gênerai one, 
to sign bills of lading for cargo actually shipped, but his act does not 
bind the owner, even in favor of an innocent purchaser, if the facts 
on which his power dépends do not exist; and the court adds: "It is 
incumbent upon those who are about to change their condition upon 
the faith of his authority to ascertain the existence of ail the facts 
upon which his authority dépends." It also says it takes the law to 
be now settled by several cases cited, among the rest Grant v. Nor- 
way, 10 C. B. 665, thus approving that décision. 

Grant v. Norway (decided in 1851) is a case of very great authority, 
having been heard in the common pleas by Chief Justice Jervis, Jus- 
tice Cresswell, and Justice Williams. At page 688 the opinion says 
that the court eannot discover any ground on which a party, taking 
a bill of lading by indorsement. would be justifled in assuming that 
the master had authority to sign such bills, whether the goods were 
on board or not. It also states that it is generally known that the 
master dérives no euch authority from his position as master, so that 
the case may be considered as if the party taking the bill had notice 
of an express limitation of his authority. On page 689 it .saj^s: 

"So hère the gênerai usage gives notice to ail people that the authority of 
the caiitain to give bills of lading is limited to such goods as hâve been put 
on board; and the party taking the bill of lading, elther originally or by in- 
dorsement, for goods which hâve never been put on board, is bound to show 
some particular authority given to the master to sign it." 

Another leading case is McLean v. Fleming, L. R. 2 H. L. Se. 128. 
decided in 1871. The facts were almost like the case at bar, in that 
the bill of lading was taken out by the persons from whom the mer- 
chandise was purchased, running to the purchaser. It covered a 
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cargo ofcatïlè bonès. Therewas a nommai shortàge of 210 tous, and 
thé 'cases already cited were ap;^lied; the lôrd ebancellor stating, at 
page 130, that the master has no âuthority to sign bills of lading for 
a gfeâter qutotity tif goods than actually put on board. Grant v. 
Norway and' McLean v. Fleming are usually cited in England wher- 
ever tHis question is ref erred to. The latter case especially is like 
the one at bài^, not only in the circumstances already stated, but also 
in that no fraud on the part of the master was alleged. In Cox v. 
Bruce, 18 Q. B. Div. 147 (decided by the court of appeal in 1886), the 
same rûle was gîven as to an indoreee of a bill of lading; Lord Esher, 
M. E., stating, at page 152, the effect of the décision in Grant v. Nor- 
way to be, not merely that the captain has no âuthority to sign a bill 
of lading in respect of goods not on board, but that the nature and 
limitations of his âuthority are well known among mercantile persons. 
Carv. Çarr. by Sea (2d Ed.; 1891), in section 69, states the rule as 
follows; "This description and statement of quantity are évidence 
against thé shipowner that goods of that kind and amount hâve been 
shippèd. But they are not conclusive. He may show that they are 
incoirect,, ivhether the claim be by consignées on whose account the 
shipment was made or by indorsees of the bill of lading." It is also 
added: "And this does not dépend upon words of réservation, such as 
'weight àïid contents unknown,'being inserted in the billof lading." 
This last expression shows, if it was necessary to show it, that the 
présence of like words iii the bill of lading in Suit does not aflfect the 
case. Abb. Shipp. (13th' Ed.; 1892), at page 368, states the same 
gênerai rule, and addsi.even as against an indorsee for value: "If 
the quantity oif goods shlpped is uncértain, the master cannot bind his 
owners by acknowledgiilig receipt of a spécifie quantity of goods." 
McLean V. Fleming is ieited in support of this proposition. Macl. 
Shipp. (4th Ed. ; 1892), lays down the feame gênerai riile in broad 
terms, citing McLean v. Fleming and Grant v. Norway, without mak- 
ing any distinction between fraud and mistake on the part of the 
master, or between cases where there is no shipment or only a par- 
tial shipment 

Amoag the cases cited by the American Sugar-Reflning Company, 
we need notice only Shepherd v. Naylor, 5 Gray, 591, Sears v. Wingate, 
3 Allen, 103, and 1 Pars. Shipp. & Adm., at page 190, where thèse 
cases are referred to. Thèse authorities discuss the power of a master 
to bind the owners by statements in bills of lading as tO the rate 
of freight and certain other matters, and also discuss under what 
circumstances the master himself may be liable for an excess state- 
ment in a bill of the amount shipped, but, on the question before us, 
they weigh against the American Sugar-Eeflning Company instead of 
for it. Other citations relied on are mère dicta, uncértain in ex- 
pression, and of no weight as against the mass of authorities to which 
we hâve referred. The libel was filed in the court below to recover a 
balance ofjrgjght against which the American Sugar-Eefining Com- 
pany eought, to recoup the shortàge which we hâve stàtéd. The decree 
below was iîl t^scvor of the vessel, and it Should be afflrmed. The decree 
of the disfriçj: court is afi3nned, With intereet, and the costs of appeal 
are awaMed to the appellee. 
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PEACOCK et al. v. THREB MILLION FEBT OP LUMBER et al. 

(District Court, N. D. Califomia. May 8, 1899.) 

No. 11,636. 

1. Salvage— Nature of Sbbvice— Rights op Crew. 

A steamer towed a raft of lumber, found adrift on tlie sea, to a port, 
where, on communicating with the owners of the vessel, the master was 
directed to let go of It, and proceed on liis voyage. He left tlie raft In 
a comparatively safe place, in cliarge of third persons, who agreed to 
give him a part of wliatever they might receive for it. They sold tlie 
raft, and tlie purchaser liad it towed to San Francisco, wliere he resold 
it to the claimant. Held, that the crew of the steamer had a daim for 
salvage services whlch they were entitled to enforce against the lumber, 
their right not being afCected by the action of the owners in abandoning 
the raft, nor by the agreement of the master for a share of its pro<»eds, 
though such agreement debarred the master from recovering. 

2. Same — Amount— Recoveey bî Ckbw. 

The Personal services of the crew having been comparatively small, 
and rendered without danger, an allowance of $120 was made them, the 
value of the lumber after its dellvery in San Francisco being about 
$7,200. 

This was a libel on behalf of the crew of a steamer to recover for 
salvage services. 

D. T. Sullivan, for libelant. 
Andros & Frank, for claimant. 

DE HAVEN, District Judge. On September 30, 1898, the steamer 
Whitesboro, bound on a voyage from Mendocino to Port Harford, dis- 
covered, adrift upon the océan, the raft of lumber mentioned in the 
libel, and made fast to and towed the same into the port of Santa 
Cruz. The lumber referred to had, some time before being thus 
picked up, broken ofl from a larger raft while being towed to the 
port of San Francisco. Upon arriving at Santa Cruz, the master of 
the Whitesboro communicated with the owners of the steamer, and 
received orders from them to let go of the raft, and proceed upon his 
voyage. The master thereupon gave possession of the raft to some 
flshermen under an agreement that he was to hâve a certain share 
of what might be received in the event of its being sold by them, or 
claimed by its owners. It was thereafter sold by the flshermen, for 
the sum of |oOO, to one Cowell, who caused the same to be towed to 
the port of San Francisco, and there delivered to the claimant, upon 
the payment by the latter of the sum of |2,500. The claimant has 
also paid to the owners of the Whitesboro the sum of |500 on ac- 
count of the services rendered by that steamer in taking the raft into 
Santa Cruz. The raft, when delivered in San Francisco, was of the 
value of about |7,200. The port of Santa Cruz is so situated that 
it is only protected from northerly winds, and for that reason cannot 
be regarded as a secure place for a raft of lumber to remain at anchor 
for any great length of time, but on the day when the raft referred 
to was brought there the wind was from the northwest, the sea was 
smooth, and such a raft, properly anchored in that port, would not 
hâve been considered, nor was this one in fact, in any immédiate 



984 93 FEDERAL REPORTER. , ;, 

dauger of loss; and there can be no doubt that what was done by the 
Whitesboro in bringing the raft into tliat port contributed, in some 
degree at least, to its ultimate recovery by tbe owners. In my opin- 
ion, the service thus rendered by tde Whitesboro and her crew may 
properly be regarded as a ealvage service. It may be that the owners 
of the steamer would not be entitled to recover as for ^ salvage serv- 
ice because of the direction given by them to the master to abandon 
the ràft at Santa Cruz, but, the raft having been brought into a place 
of comparative safety as the resuit in part of the efforts of the erew, 
the right of the latter to recover their proportion of the vahie of sucb 
salvage service was not forfeited by this action of the ownere of the 
steamer, nor was the right of the members of the crew in any way 
affected by the agreement made between the master and the flshei- 
men. They were not parties to that agreement, and, as it appears 
from the évidence, knew nothing of it. Under such circumstances 
they were not bonnd by it. The Sarah Jane, 2 W. Rob. Adra. 110; 
The Britaih, 1 W. Eob. Adm. 40. 

The only question that remains is that which relates to the amonnt 
of the judgment to be awarded in favor of the libelant. The service 
rendered by the Wliitesboro and her crew in bringing the raft into 
Santa Cruz was not of so meritorious a nature as to Justify a lar^e 
award by way of compensation, and in determining how much should 
be awarded on account of that service to the libelant, who sues in 
behalf of himself and the master and other members of the crew. 
the language of Judge Brown in delivering the opinion of the court 
in the case of The William Smith, 59 Fed. 615, may well be adopted 
by me as entirely applicable to the claims of the libelant and those in 
whose behalf this action is brought:, "The personal services of mos1 
of the ship's company in this case were comparatively small, and 
without danger. The expense and risk were chiefiy on the part of 
the ship and her owners." The master is not, by reason of his agret 
ment with the fishermen, entitled to recover anything in this actio ::. 
and, in my judgment, an allowance of |120 will eufflciently compt'-^ 
sate the libelant and the remaining persons in whose behalf this suit 
is brought. ; The said sum to be divided between them in proportiou 
to the wages received by them. The libelant is also entitled to re- 
cover costs. Let such a decree be entered. 



HAYS v. JAMES REES & SONS CO. 

(Circuit Court of Appeals, Third Circuit. May 8, 1899.) 

■ No. 20, March Term. 

Maritime Liens— Equipmbnt for Vessei^ — Necessity for Dblivert, 

Unaer the Pennsylvania statutes, either Act June 13, 183C, as amended 
by 4-Ct June 24, 1895, or Act April 20, 1858, relating to liens for worli 
done or materials furnished in the building or equipment of vessels, a de- 
livery of an article made for the équipaient of a steamer, either by 
placing it in the vessel or delivering It to the owners, is essentlal to ereate 
a lien on the vessel therefor. 
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Appeal from the District Court of the United States for tlie West- 
ern District of Pennsylvania. 

Gharlee S. Crawford, for appellant. 
J. S. Perguson, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and KIEKPAT- 
EICK, District Judge. 

DALLAS, Circuit Judge. The appellee, upon the order of the own- 
ers of the steamer Cyclone, made a shaft, bedplate, and pillow block 
for that vessel. The price agreed upon was |725.40. The work 
was done, and what thereafter occurred appears from the testimony 
of Mr. James M. Eees, as f ollows : 

"Q. Captain, you are the président of the James Rees & Sons Company? A. 
No, sir; vice président and gênerai manager. Q. Captain, your claim against 
the steamer Cyclone has been objected to by Mr. Crawford, for the reason 
that It appears by the testimony of D. A. Rees that your charges under date 
of December 31, 189C, amounting to $687.16, were for one new shaft extra for 
thè boat, and fittings,— material eharged for which had not been delivered. I 
will ask you whether or not that shaft is still in the shop of your company. 
A. I believe it is; yes, sir. Q. And will you explain why the shaft was per- 
mitted to remain there, and why it wasn't delivered to, and put upon, the boat? 
A. The shaft was ordered as an extra, and made some time after being re- 
celved, and then the fittings for the shaft was ordered, so that, in case of 
emergency, they would hâve the extra shaft ready to put on the boat in a 
short space of time, without losing or causing any delay. Q. Mr. T). A. Rees 
testifled that the shaft and fittings were permitted to remain in your shop 
at the request of one of the owners of the Cyclone. Do you l£now anythlng 
about that? A. Yes, sir; I personally requested Mr. Posey to talte the shaft 
away, as it was in the way. He then told me to fit it up as far as I could, 
and hold it subjeet to their order where to deliver it, and, in case I could hold 
it there, as long as possible to do so, but, when it became too much in the 
road, then to set it out on the bank, any place where they might get it. Now, 
that was somewheres about a year ago. On beeomlng busy last fall,— ia 
.Tauuary,— I took everything that was in the shop, and piled it at one end, in 
a promiscuous pile, by the crâne. That shaft to-day, among three that was 
there, is on top of four pairs of cylinders and two other shafts, and about 
eight feet from the ground. Q. Did you take any note from the steamer 
Cyclone for your account or any part of it? A. Yes, sir. Q. I show you note 
dated July 1, 1897, made by the steamer Cyclone and owners to the order 
of your Company for $873.53, payable two months after date, and ask you 
whether or not that note included the charges for the extra, shaft and fittings. 
A. Yes, sir; that is a note received In our account, and includes the shaft, 
six months after we had entered it in our books in settlemeut of the account 
up to that date." 

Upon the façts and under the ciroumstances dieclosed by this évi- 
dence, did James Rees & Sons Company hâve a lien for the shaft 
and other articles referred to? The Cyclone having been sold under 
admiralty process, and the proceeds brought into the district court 
for distribution, that court held that such a lien did exist, and de- 
creed accordingly. The learned judge found that the articles had been 
delivered, and therefore held that the case fell within the purview 
of the Pennsylvania etatute of June 13, 1836, as amended by the 
act of June 24, 1895, by which a lien is given "for ail work done and 
materials and supplies furnished or provided in the building, repair- 
ing, fltting, furnishing, supplying or equipping of such ships or ves- 
sels." We are unable to concur in this view. We incline to think 
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that the act of April 20, 1858, is more nearly applicable than that 
of June 24, 1895; but, be this as it may, we do net doùbt that de- 
lirery is, under either act, essential to lien. It,^i^,iiot nesessary to 
décide whether it be requisite that the articles stjpuld be plaqed upon 
the vesgel itself ; but that the jwgsessio/i must be transferred, either 
to the véései or to its owner or propér représentative, we think is 
unquestionable. James DakeH's Son & Co. v. The Daniel Kaine, 
31 Fed. 748. In the présent case there was in fact no change of 
possession, and the reason for this is not, in our opinion, material. 

The nwition to quash is not well founded. The position now as- 
sumed in support of that motion was not tàkèn in the court below, 
and the fact that the appèllant bought the steamer 'rytlone from 
the eheriff of Washington county, on the 6th day of May, 1898, is 
distinctly shown by thé i record before us. 

The decree'Of the district court is reversed, and the cause will be 
remanded to that court for further proceedingsto be there taken in 
pursuanceof tbis; détermination. 
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THE AMERICA, 

THE NIAGAEA. 

(Circuit Court of Appeals, Second Circuit. Aprll 4, 1890.) 

Nos. 133, 134. 
Maritime Liens. , 

Appeals f rôiii the Dlâtrlçt Court of the United States for the Bastem District 
of New York." ' 

Thèse cauSës çôme hère upon appeals from decrees of the district court, 
lËastem dlstriét b£ New York, dlsmlssing the libels, which were flled to recover 
wharfage ftom the Amerlcà for the period from December 3, 1890, to May 20, 
1891, and from thé Niagara, for the period from March 27, 1891, to July 31, 
1891. 86 Fed. 7Si. The district judge dismlssed the libels, on the ground that 
no maritime lien for wharfage arose agalnst the vessels whlle withdrawn from 
navigation. 

F. T>. Sturgés, for appellants. 
Geo. M. Van Hoesen, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judge». 

LA COMBE, Circuit Judge. The brief of counsel for libelants (appellants) 
opens.with this statement: "With regard to the America, the évidence shows 
Bubstântlally that she was a vessel engaged Iti towing on the Hudson river; 
that she was laid up at libelants' wharf, undeT'an arrangement with her agent, 
during the winter months, awalting the openlng of navigation In the spring, 
when she was to be generally overhauled, and would résume her occupation. 
Thé case of the Niagara Is somewhat différent, as she went to libelants' wharf 
In the spring." Inasmuch as the berths were occupled under "an arrangement" 
between libelants and the agent of the boats, It should first be ascertalned what 
that arrangement was. The boats In question and others belonged to Schuy- 
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ler's Steamboat Gompany (formerly Line), wliich had for yeai-s been accus- 
tomed to lay its vessels up for the winter at libelants' wharves, and to make 
such other use' of the wharves as occasion required. During the perlod in 
question hère, as on previous occasions, soi <jf the boats were laid up next 
to the wharf, and the others outside of thi unes first berthed. There were 
four berths next the wharf, and at tiines as many as four boats, one inside 
and three outside, occupied the same berth. The agent of the company testi- 
fted that the arrangement with the owner of the wharf was that they were to 
pay "flve dollars a day for each boat lying next to the wharf, nothing for any 
outside boat lying outside of the boats lying next to the wharf"; that in prior 
years the bllls were rendered in bulk at the end of the season, after the boats 
had ail left there, and were "against each large steamboat,— that is, the steam- 
boat lying next to the dock,"— and that no ehai-ge was made upon the boats 
that lay outside. The libelant Bobinson denied that any such arrangement was 
made as to Inside and outside boats. Were this ail the testimony, it might 
be difflcult to reach a conclusion. But Egan, libelants' clerk who had charge 
of their wharves and kept the books, testiftes that he understood that the 
«ompany was to pay five dollars for each berth occupied. The book contain- 
Ing the account -of the wharfage of thèse boats shows that, coutrary to bis 
custom in respect to other boats, he made no entry of tonnage, no entry of 
the charge for the wharfage (save for the first month. which he subsequently 
erased under direction), and that he apparently rendered one bill for each 
berth, however many boats were stored at it. We are satisfled that the ar- 
rangement for the season of 1890-91 was the same as in prior years. viz. that 
the boat lying next to the dock should pay five dollars a day, and that claim- 
ants might lay up boats outside of her without further charge. Whatever 
lien there might be for wharfage, therefore, would attach only to the boat 
against whlch wharfage was to be chargea, and not against the outside boats. 
The évidence shows that neither of the boats libeled in thèse suits at any 
time during the perlod in controversy occupied an inside berth. Egan, who 
had charge of libelants' whai-ves, testifled that the America, during the time 
she was there, occupied berth No. 2, and was outside ail the time, and that 
when the Niagara came there she flrst occupied berth No. 3, outside, and then 
removed for the rest of the thne to berth No. 1, outside. The record book cor- 
roborâtes hls testimony. It would appear then that, under the arrangement, 
no charge for wharfage was to be made against elther of thèse boats, and 
therefore no lien attach éd. The conclusion we hâve reached as to the faets 
renders it unnecessary to discuss the questions of law which were argued upon 
the appeals. The decrees of the district court are aflBrmed, with costs. 



ATLAS GLASS CO. v. BALL BROS. GLASS MFG. GO. et al. (Circuit 
Court of Appeals, Second Circuit. May 1, 1899.) No. 111. Appeal from the 
Circuit Court of the United States for the Northern District of New York. 
Wm. L. Pierce, for appellant. F. G. Fincke, for appellees. Before WAL- 
LACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PBR CTJBIAM. This appeal must be dismissed for want of Jurisdiction. 
The case of Shepard v. Adams, 168 U. S. 618, 18 Sup. Ct. 214, is conclusive. 
See 87 Fed. 418. 



BALTIMORE & 0. E. CO. v. JOY. (Circuit Court of Appeals, Sixth Cir- 
cuit.) Questions of law certlfied to the suprême court of the United States. 
See 19 Sup. Ct. 387. 



OHÎLE GOLD-MIN. CO. et al. v. BOSTON & M. CONSOL. COPPEB & 
SILVER MIN. CO. (Circuit Court of Appeals, Ninth Circuit. Pebruary 13, 
1889.) No. 461. Appeal from the Circuit Court of the United States for the 
Southern Division of the District of Montana. Stapleton & Stapleton, for ap- 
pelants. Louis Marshall and John P. Forbis, for appellee. Before GILBERT, 
ROSS, and MORKOW, Circuit Judges. 
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GILBERT, (Srcult Judge. Thlg suit relates to the property whlch wàs the 
«nbject of the controversy In the case of Montana Ore-Purchaslng C6. v. Boston 
& M. C. C. & S. Min. Co., 93 Fed. 274. It la admltted tbat tbe allégations of the 
blll are Identical wlth those of the blll In that case, and that tue quëstious 
Involved are the same. Upon the reasoning and the authorltles clted in that 
case, the objection to the 5urisdlc;tlon In the présent case must be sustained. 
It is suggested that thls court cannot go further than to order the dismlssal 
of the appeal, slnee the question of the Jurlsdlction only Is Involved. The 
record shows, however, that the appeal was taken upon the mérita also. The 
cause will be remanded, with Instructions to dismiss the bilL 



CITT OF LYNN v. GREBN. (Circuit Court of Appeals, Flret Circuit. May 
12, 1899.) No. 220. Appeal from the Circuit Court of the United States for 
the District of Massachusetts. Dlsmissed per stipulation of counsel. See 81 
Fed. 887. 



THE ED. ROBERTS. (Circuit Court of Appeals, Thlrd Circuit Aprll 28, 
1899.) No. 17. Appeal from the District Court of the United States for the 
Western District of Pennsylvania. Albert ïork Smith, for appellant. D. F. 
Patterson, for appellee. Before ACHESON and DALLAS, Circuit Judges. 

ACHESON, Circuit Judge. The question upon which this case turns is alto- 
gethér one of fact If the llbelant sustained no substantlal injury by reason 
of bis fall, he was not entitled to recover substantial damages, under ail the 
circumstances. Now, the learned district judge found that the libelant had 
not received any substantial Injury from his fall, and that his stay at the 
Marine Hospltal was oecasloned by rheumatlsm, from which he suflfered. This 
finding Is well supported by the proofs. The clear welght of the évidence, 
we think, is with the respondent upon thls question. The médical certiflcate 
which the llbelant procured at the hospltal. If admissible at ail as against the 
respondent, was explained, and Its efCect greatly weakened, by the testlmony 
of the physician whose signature It bears. The proofs, considered as a whole, 
fairly lead to the conclusion that the libelant's real trouble came from rheuma- 
tlsm, and that his fall had no connection with that aliment. After a most 
careful examinatlon of thls record, it is our judgment that the appellant has 
no just reason to complaln of the action of the court below. Therefore the 
decree of the district court is afflrmed. 



B. T. BURROWES 00. T. ADAMS & WESTLAKB CO. et al. (Circuit Court 
of Appeals, First Circuit April 27, 1890.) No. 288. Appeal from the Circuit 
Court of the United States for the District of Maine. Elmer P. Howe, for 
appellant Dlsmissed. See 93 Fed. 462. 



FARMERS' LOAN & TRUST CO. v. CITY OF CORINTH, MISS., et al. 
(Circuit Court of Appeals, Fifth Circuit. April 11, 1899.) No. 776. Appeal 
from the Circuit Court of the United States for the Northern District of Miss- 
issippi. Josiah Patterson and George Giilham, for appellant. J. M. Boone 
and E. S. Chandler, for appellees. Before PARDEE, McCORMICK, and 
SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. In this case the materlal questions, both of 
law And fact are substantlally the same that were preseuted and considered in 
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the case between this appellant and the county of Alcorn, just declded (&3 Fed. 
579); and, in aceordance with the views expressed In our opinion in that case, 
the decree of the circuit court in this case is aflarmed. 



POPE V. LOtJISVILLE, N. A. & C. K. CO. (Circuit Court of Appeals, Sev- 
enth Circuit.) Appeal to the Suprême Court of the United States. Dismissed. 
See 19 Sup. Ct. 500. 



SARRAZIN T. ATJGUSTUS CRAFT CO., Limited. (Circuit Court of Ap- 
peals, Fifth Circuit. April 11, 1899.) No. 789. In Errer to the Circuit Court 
of the United States for the Eastern District of Louisiana. W. R. Stringfellow 
and T. M. Gill, for plaintifC in error. B. H. Farrar, E. B. Kruttschnitt, B. F. 
Jonas, and Hewes T. Gurley, for défendant in error. Before PARDEE, Mc- 
OOKMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge. The pleadings, rulings, bills of exception, assign- 
ments of error, and the questions involved in this case are precisely the same 
as in Sarrazin v. Tobacco Co. (just decided) 93 Fed. 624, and, for the reasons 
given in the opinion In that case, the judgment of the circuit court is afflrmed. 



WELSBAOH LIGHT CO. v. EEX INCANDESCENT lAGHT CO. et al. 
(Circuit Court of Appeals, Second Circuit. April 27, 1899.) No. 108. Appeal 
from the Circuit Court of the United States for the Southern District of New 
Yorli. John R» Bennett, for appellant. Louis Hiclis, for appellees. Appeal 
dismissed, and cause remanded to the circuit court, with instructions to enter- 
tain another motion for an injunction. See 87 Fed. 477. 



In re FINKELSTEIN. (Circuit Court, S. D. New York. May 10, 1809.) 

BROWN, District Judge. Before référées in bankruptcy dilatory proceed- 
Ings should not be permitted, nor adjournments allowed, except for good cause, 
properly substantiated. The common practice of granting adjournments for 
convenience only should not be Imltated, but progress with diligence be enforced 
by short adjournments only, except for good cause. 



HAEPER et al. v. LARE et al. 

(Circuit Court, E. D. Pennsylvanla. April 27, 1899.) 

No. 56j 
Copyright — Infringement. 

In Equity. ' 

A. T. Gurlitz, J. B. Sypher, and Geo. L. Rives, for complainants. 
H. T. Fenton, for respondents. 

DALLAS, Circuit Judge. This case bas been heard upon pleadings and 
proofs. It was previously before this court upon motion for a prelimiuary 
injunction (84 Fed. 224), and the judgment upon that motion was subsequently 
reversed by the circuit court of appeals. 30 C. C. A. 373, 86 Fed. 481. The 
application then made was for an injunction to restraln the défendants— First, 
from continuing an alleged violation of copyright; and, second, from uslng. In 
connection with any book whatever, the name or désignation, "The Fram 
Expédition: Nansen in the Frozen World." The appellate coart decided ad- 
versely to the complainants with respect to the matter flrst stated, and its 
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ftpinldn tpbii' thatii^ubjectAis; I thlnk, conclusive èven no"*.'- Therèfore, the 
only question îwhléliijriregardi as beipg stHl, even partially, an opea oae, Is that 
whlch arises under the allégation of unfailr compétition In trade; but It is 
proper to mention that the leamed counsel of the plaintifis, upon the oral 
argument, expressly reserved their rlght to hereafter insist upon every ground 
for relief which they had set up, and in their brief they say "that complainant 
«antiot rest ttas base until It has been pàsSedupôn by the court of ultlmate 
jurisdlctlon. .• ThÊ' questions of copyright are of such controUing importance, 
and are so bound up with other questions involved, that such a course is abso- 
lutely Imposed upon us." Upon the hearing of the motion for a preliminary 
injunction, I reached the conclusion that a case of unfair compétition had been 
establlshed, buj;il,^ now authoritatlvely instructed that that conclusion was 
erroneous. The prpofs as now presented hâve, I think, soHiewhat strength- 
ened the plalntiffs position, but, af ter careful considération pf them, I am 
unable to ûnd that the défendants' compétition yas unfair, with.oijt giving to 
some of the facts ;whlch were, cpnsidered by the court of appeals j^ significançe 
whlch that tribunal lias said should net be aseribed to them. Cohsequently I 
am constrained to holfl that the bill has not been sustained. The primary 
îàcts are, in gênerai, plain and uncOntroverted:' The only substantial question 
is as to the Inïérence which should be deduced from them, and as that ques- 
tion, togetber withJthose relatlng to copyright, Is to be again submitted to the 
court of last resdrt, I do not bélleve that any useful end would be attained by 
any further discussion of it by me. Bill dismissed, with costs. 



• ';'\.^., ^ . In re MAETIN.' 

(Circntt Court, S. D. New York. May 11, 1896.) 

BANKRUPTCY— SOLVENCT. 

BROWN, District Judge. A debtor having permitted ail his stock in trade 
to be sold under a judgment and exécution, and the residue of his property be- 
ing insufficient to pay his debts, held, upon the issue of "solvency," that the 
"fair valuatloa'''of the gOddS leVled on (Bankrupicy Law, § 1-, subd. 15) must 
be taken with i^çfïtrence tothe actual situation and the liabllity of the goods 
tft sale under executton; and, if the sale under exécution thereafter had was in 
ail respects a f air aiid reasonable one, fha.t the çtebtor was bound by the resuit 
as. to the valuationof the goods, and could not prove his solvency by higher 
estimâtes of theif value if they h^d been free. from levy, and Sold at retail, or 
in the ordinary course of business. 



REYNOLDS v. RITCH et ai (Circuit Court, S. D. New York. April 3, 
1899.) William Blaikie and Roger M. Sherman, for the lùotlbn. William B. 
Putney, for Amherst Collège. Bronson Wlnthrop, for Hamllton Collège. C. 
N. Bovee, for Thomas G. Ritch. John B. Parsons, for Biilkley & Vaughan. 
Noah H. Swayne, for Lafayette Collège. 

LACOMBB, Circuit Judge. (1) The motion to require défendants to appear, 
demur, plead, or answer to the ci:oss bill is denied. (2) The' motion that this 
cause be heard with the principal cause instituted in the original bill by Emma 
S. Fayerweather and others is denied, with leave to renew when this cause is 
actually ready for hearing. (3) The ' motion that the testimony taken by the 
complainant under the replicatlon to the plea aiid answer of trustées of Ham- 
llton Collège to'sald original bîll stand and be read and received with the same 
force and effect-afe if the same 'had been taken in support of thé crosâ bill is 
granted. (4) The motion to stay proceedings dB denied. 



MEMORANDUM DECISIONS. 991 

SOUTHERN PAC. R. CO. v. GROECK et al. (Circuit Court, S. D. Cali- 
fornia. January 6, 189T.) J. D. Redding, for complainant. W. B. Wallace, 
for défendants. 

ROSS, Circuit Judge. To the second amended bill of complaint, filed herein 
July 6, 1896, the défendants interposed a plea, which the complainant caused 
to be set down for argument, and which was, by the respective parties, sub- 
mitted upon the same brlefs theretofore flled upon the hearing of the plea to 
the first amended bill. For the purpose of disposing of the plea so submitted, 
the court must assume, wlthout proof on either side, the facts to be as set 
eut in the amended bill where not controverted by the plea, and, where so con- 
troverted or inconsistent, to accept as true the contradictory and Inconsistent 
allégations of the plea, together with such additional facts as are therein set 
out. Rallroad Go. v. Groeck, 74 Fed. 585, and cases there cited. The case, 
as noyr presented, Is substantially the same as when last under considération. 
For the reasons glven in the opinion then flled, and which is reported in 74 
Fed. 585, an order will be entered sustaînlng the plea, wlth leave to the com- 
plainant. If It be so advised, to reply to the plea, and tal^e issue in respect to 
the matters of fact therein alleged, within 20 days from this date. 



THOMSON-HOTJSTON ELECTRIC CO. v. BUI/LOCK ELECTRIC CD. 
(Circuit Court S. D. New York. March 6, 1899.) Motion for Prellminary In- 
^unction. Fi-ederick H. Betts, for the motion. Arthur Stem, George J. Hard- 
tog, and Cllfton V. Edwards, opposed. 

LACOMBE, Circuit Judge. In view of the conflict of testlmony, both expert 
land other, It would seem an unwise exercise of judicial discrétion to grant re- 
Wtiainlng order before the hearing upon pleadlngs and proofs. 

Eso ov Cases vs Vol. 93. 



